




























PREFACE TO THE NINTH EDITION 


As Lord Macaulay’s draft of the Indian Penal Code has by common 
consent been acclaimed as a monumental piece of legaidrafting, Dr. Gour’s 
iawo/Z/irfm” has been aptly described as a classic upon a classic. 
The diligence with which authorities are scrutinised, the skill with which 
they are incorporated, the luminous expositions of the underlying principles 
of law, are qualities rare in themselves and rarer still in combination. It 
is this unique combination that secured for Gour*s Treatise on the Code 
its place of pride in the legal literature of India. Gour did not hesitate, 
wherever necessary, to differ from judicial decisions and to register his dissent 
when a principle had been abandoned or distorted. It is a great task indeed 
torevise a treatise of such a high standard of excellence and to be able to 
maintain that standard. 

With the accretion of large number of new judgments delivered by the 
Supreme Court and various High Courts of India and Foreign Courts a 
text-book such asGour on Penal Law is bound to grow edition by edition to 
an inordinate length. Past and present constitute a continuum and one 
cannot at one sweep jettison old cases to make way for new: the prodigious 
growth of case-law has to be reckoned with. Every new edition gives an 

opportunity for removing dead wood and making the work one of up-to-date 
authority. ^ 


In revising this 9th Edition all the special features of the original 
work relating to the general plan, classification of points and critical 
analysis of ^se-law have been adhered to and new cases have been discuss- 
cd under the appropriate headings to enhance the utility of this classic 
w^ch has been sei-vmg the Bench, Bar and University Scholars and Police 
Officers for several decades. It is the rare distinction of Goui to have been 

frequently quoted with judicial approval. « nave oeen 

consirwf are welcome which will be given full 
consideration when preparing the next edition. 


REVISING AUTHORS. 




PREFACE TO THE EIGHTH EDITION 

Sir Hari Singh Oour’fi nain»* has always appeared a star of the first 

magmtiide inthr firlH of legalllterature ever since his commentaries on this 
••Pfnal r^o nf India** firit appearance several decades bacTt. Lord 

Macaulay’s Draft of the Indian Penal Code has by common consent been 
acclaimed as a monum'*ntal piece of legal drafting and Dr. Oour’s Penal 
Law of India has been aptlv described as a classic upon classic. The 
supremacy of S-r Hari Singh Gour’s work lay in its masterly, luminous, 
analytical exposition of the principles of the law, the diligence with which 
authorities are scrutinised and the slcill svith which they are incorporated. 
At the same time Sir Hari Singh G our did not hejiitate whenever necessary 
to differ from fudicial decisions and to register his dissent when a principle 
bad be«*n abandoned or distorted, ttis this unique combination that has 
secured for this great work a place of pride in the Legal Literature of India. 
Sir Hari Singh Gour realised that in a work intended for use in daily 
practice the macrocosm of principle should be eked out with the macrocosm 
offset. Tlie distinction of this great work is that each successive edition 
has been able to contribute to the next stage of development with its lucid 
and analytical comments acting as a source of profitable guidance for the 
Bench, Bar and the Legislature. It has been the rich recipient of enduring 
homage, always first con‘'ulted, alwavs ulP'mately relied upon for the solution 
of ticklish and abstruse problems. The author and the revising authors cast 
their drag-net for precedents far and wide and rendered meshes so thin that 
hardly anv rase escaped their'attention' for scrutiny and comment. 


The presentrevision was planned thus, so as to maintain all the special 

feapjres of the original general plan, classification of points ansing under 

each section and analysis of case -law hearing thereon which have sustained 

^he popularity of the hook making it run into several editions. To enable 
the reader to catrh at a glance the requisite point, marginal notes to the 
para ;aT.h-= hav- hr.n .ntro^urrH th!, rditi-pn. Fprfhrr. rarh volnmr has 
been indexed and a consolidated mde^ appears in the last volume 

last Mit1on wa,pnW.hrH ;n 106 ,. Slnc’^th.n thrre have b.rn num.rl^." 

deasinns of far-rearhmg significance delivered hv the various Hicrh 
and the Supreme Court of India, dealing with the nrmdtiVns • 

-esuU more than *500 pages of fresh ^ » 

The Eighth Edition of this^eat wfrrk s nla^d w edition. 

the authorities '-ho are responsible for the ♦ ^ the Bench, Bar and 

law and order and it is fiance and enforcement of 

every point of view and that they will acrord^T^ > ilf 

earned bv_thf preceding editions' " ^ ?*ame high position 


2^Uh Ju!y, 1006. 


( Iv ) 


s. a. manchanda 

and 

R. B. SETIdl 


PREFACE TO THE SEVENTH EDITION 


Gout’s Treatise on the Indian Penal Code, like Coke’s on Littleton’s 
Tenures, has been justly regarded by the common consent of discerning critics 
as a classic upon a classic* Ever since it was first published several decades 
ago, it has established itself as the most comprehensive contribution to the 
understanding and administration of the existing law. The distinguished 
author demonstrated that the field of crime is as interesting as, if not more 
interesting than, any other field of legal knowledge. The present edition laid 
before the public is the seventh, and the second edition prepared by hands 
other than Gour’s. Editors charged with the preparation of the new edition 
of Gour’s classic have striven their best to maintain the high standards set 
by the original author. A new edition of Gour has virtually become a quin- 
quennial event to which practitioners engaged in criminal work as well as 
Judges and Magistrates look forward with interest. The present edition 
virtually coincides with the centenary of the Indian Penal Code. 

The diligence with which the authorities are scrutinised, the skill with 
which they are incorporated, the luminous exposition of the underlying prin- 
ciples of law, are qualities rare in themselves and rarer still in combination. 
It is this unique combination that secured for Goui ’s Treatise on the Code 
its pride of place in the legal Uteratui'e of India. The avowed object of the 
learned author was to search out the general principles of Criminal Law and 
it cannot be disputed that he achieved remarkable success. A dull massing 
of authorities makes the apparatus criticus groan under its weight; and the 
formulation of principles, done for the most part ad hoc to meet particular 
emergencies, is apt to be unsatisfactory. It is the distinction of Gouf’fl 
Treatise tliat it is concerned mainly to state and expound the principles 
before plunging into case-law. The learned author was critical of the 
prodigious output of case-law and were he alive today, his criticism would 
have taken a sharper edge for the number of High Courts has grown since 
Gour’s days with a corresponding increase in the number of reported deci- 
sions. The Indian author may well envy his English comp ;er who is not 
snowed under an avalanche of crises. It is unfortunate that many decisions 
which are peculiar to their facts and enunciate no new principle encumber 
the reports. In spite of an effort to b? selective it is inevitable that when- 
ever a new edition of a major work is prepared, the addition of new cases 
increases the bulk of the book. 

The seventh edition of Gour’s work has been prepared with the gieatest 
care. Apart from bringing the statutory and case-law up to date, every line. 
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P RE FA G E 
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every word of [the previous edition has been critically read; references in 1 
the footnotes have also been scrutinised. No effort has been spared to correct 
errors, if any, of omission or commission. Where the evolution of the law 
required it, new matter has been added, obsolete matter excised and some 
new headings have also been devised. A thorough and well-planned index 
given at the end of the work is intended to help the busy practitioner to locate 
the required reference quickly. 

Gout did not hesitate, where necessary, to differ from judicial decisions 
and to register his dissent when a principle had been abandoned or distor- 
ted. The clarity and incisiveness with which he expounded the basic prin- 
ciples of Criminal Law distinguished his work from the rest. The editors 
of this new edition have endeavoured to maintain these distinctive qualities. 

It is, therefore, hoped that this edition of Gour’s Treatise on the 
Penal Law of India will, as the previous editions, occupy a premier position 
as an unrivalled classic on the subject and it will prove to be useful to 
the Bench and the Bar. 

S. K. VERMA, 

20th May, 1961. 28 Elgin Road, Allahabad* 

E. S. SUBRAHMANYAN, 

Advocate. 



PREFACE TO THE SIXTH EDITION 

Good wine needs no bush. The late Dr. Han Singh Gour’s book on 
the Penal Law of India is one of those legal classics which need no introduc- 

tion. 

The last edition, which was the fifth, was published in the year 1936 
and has been out of print for some time. A new edition was, therelore, 
due. Moreover, many changes have taken place since 1^36. The country 
has achieved Independence, there have been amendments in the Code 
and several new High Courts have been established. Uhus, it had become 
necessary to revise the book and bring it up to date. 

In his Preface to the last edition Dr. Gour referred to the increase 
in the number of reports in the country in these words ; 

“The multiplication of reports within the last few years and the 
competition ^between them in repoiting the largest number ol cases has 
enormously increased the bulk of the casedaw without correspondingly shed- 
ding more light on the subject. II I had followed the wake ol the reports 
and cited all the cases irrespective ol their value, I would have made the 
work more ponderous, and possibly more contusing to the practitioner, 
and, indeea, too bewildering to the student of law.** With the increase lu 
the number of High Courts the number of reports has also increased. 
Furthermore^ the competition to report the largest number ol cases 
continues unabated, iue result is that the task ol anyone who wants to 
bring out a new and revised edition ol Dr. Gour*s books which is not intended 
to be amere collection of case-law, is not easy. 

The present editors could not, however, overlook the fact that a 
subordinate court is bound to follow ^e decisions of the^High ^Gourt to 
which it is subordinate, in preference to those of other High Coui ts. 6o 
a large number of new cases has had to be incorporated in this edition. 
The number of volinnes has, therefore, to be increased to three, because 
otherwise the volumes would have become too bulky. Every effort has, 
however, been made to maintain the original plan of the book, namely, 
that it should explain the principles and not be a mere collection 
of cases. 

A special feature of the present edition, to which attention may be 
invited, is the Synopsis which is given below each section of the Code. 

Allahabad ; K. K. VERMA, 

2hf Junuflo*, 1955. K. L.ANAND, 

S, S. SASTRY. 
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PREFACE TO THE FIFTH EDITION 

In preparing a new edition of this work, I have tried to reduce its 
bulk by avoiding as far as possible repetitions of the same discussion and 
concentrating it in one place, to which reference is made under appropriate 
heads. The advantage of repetitions under appropriate heads was intended 
to limit the discussion as applied to a particular section in hand. To a 
practitioner, this is an advantage, but it had to be sacrificed because, if 
the same scheme had been continued, the two volumes would have further 
grown in size against which I have received complaints. In the second 
place, when this work was originally plarmed, it was intended to be an 
exhaustive review of the law on the subject. As such, all the reported and un- 
reported cases were pressed into service for this purpose. But on reconsideration, 

1 have preserved the original scheme, and yet eliminated cases which merely 
paraphrase the text of the sections, and were found in fact to be new cases 
without deciding a new point. It has led to the reading of such cases in 
detail, but will, I hope, assist the reader in sorting out only such of them as 
possess any ratiocinative value. “The multiplication of reports within the last 
few years, and the competition between them in reporting the largest 
number of cases, has enormously increased the bulk of the case-law without 
correspondingly shedding more light on the subject. If I had followed the 
wake of the reports and cited all the cases irrespective of their value, I 
would have made the work more ponderous, and possibly more confusing to 
the practitioner, and, indeed, too bewildering to the student of law." 

All cases reported in the authorised and unauthorised reports may 
bioadly speaking, be divided into four groups: (i) Those in which the Gomt 
has to state the points calling for decision for which it has necessarily to 
paraphrase a ^ction or ^ose points thereof requiring notice with reference 
to the fact of the case before it. {ii) Those in which the Court has to 

concede or repel an argument addressed to it with reference to some point 
»nsmg out of a section (.») Those disposed of in the ordinary cLse 

rf routine work, in which casi^l reference to the law and cases are not 
intended to be ^ ra/fedrnr-such cases swell the reports with unreportable 
i^ses and furnish examples of the same Gom ts having given contradictory 

leasions. t.n) Those m which the Court has to apply its mirrd to tihe 
eluadation of a section and at times to deduce corollaries therefrom it 
may be, mthebghtof other provisions of the law The fir«t 
thebulkof the case published in the reports, those of the foui th class being 

ew and far between: though it is these that t ^ oeing 

But in the Gourts.urhortufately, Nereis a Lro^nf cormncn^tor. 

them with indiscriminate citation of authorities atende 
mrbedif the Courts were to pay greater repai d "S^Sht be 

to the authorities which at times are bafflfngly conHicting?'^*^^ 

Ifthis work hasmade any contribiitinn -c * . 

'aw on the subject, it has been because in irroninw of the Ihdian 

of cases, I have never lost sight of my obiecfive^ anH™T the jungle 

my work has, in some degree, helped to fix the V*r' ■ i that 

to state, and which my coin^aen4y is imen^ have stiiven 

never irltended to be a mere coSon of tho 

grown with each edition. They have now ough ^eir citation has 

“and I believe that in this respLt this e^tio^ ofT*‘ 
regarded as a new work rather than a new edition. 

j rili j 



PREFACE 



TTirTe remain another class of cases indiscriminately reported, and many 

reported. 

T have rewritten many parts of the work and brought the references down 

As the superior Courts naturally prefer to follow decisions of the<r own 

Court on a gW en point, 1 have added such references in the footnotes. 

In order to avoid a lengthy addenda special arrangements had to be 

made for printing of the work within the shortest time possible and I am 

Sgedto^Mr S. N. Kherdekar, who took upon himself the du^ of 
proceeding to Madras to read through the proofs without reference tome. 


Naopur: 

\^th Marchy 1936 . 


H. S. GOUR. 
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INDIAN PENAL CODE 

Section 23 (P. 215): What constitutes wrongful gain or wrongful 
loss? — It is not necessary in order to constitute wrongful gain or wrongful 
loss that there must be an intention to utilize ihe property concerned lor 
the purpose of personal gain. If the company was entitled to possession 
of the property and if the company was kept out of possession of the property 
and if the intention behind the removal was to keep the company out of 
possession of the property, that was an intention to cause wrongful loss.^ 

Section 23 (P. 215): ** Wrongful gain” and ‘‘wrongful loss,” — 
Meaning of. — Under Sec. 23, “wrongful gain” includes wrongful 
acquisition as well as wrongful retention and “wrongful loss** “includes wrong- 
ful deprivation of property as well as wrongfully being kept out of property.* 

% 

Section 24 (P. 216): “Dishonestly*’. — Under Sec. 24 of the Indian 
Penal Code, the term **dishonestly*’ means doing something with the inten- 
tion of causing wrongful gain to one person or wrongful loss to another.* 

Section 34 (P, 250) : Essentials to invoke Sec. 34, — Section 34 
of the Indian Penal Code will not be attracted unless first it is established 
that a criminal act was done by several persons, second, that there was 
a common intention and a pre-arranged plan to commit an offence and 
third, that there was partioipatioo in the commission of the offence in further- 
ance of that common intention.* 


Section 34 (P. 278) : Gommon mtention^Requieement and proof.— 

Common intention within the meaning o^*^ec. 34,1. P. C., implies a pre- 
arranged plan. To convict the accused of a crime with the help of Sec 34, 
!• tli6 burdcD is upon the prosecution to prove tVistt tho criminal set 

was done in concert pursuant to the pre-arranged plan. It is no doubt 
difiBouIt, if not impossible to procure direct evidence to establish the inten- 
tion of an accused person. Intention has to be inferred from his act or 
conductor other relevant circumstances of the case. There is also a distinc- 
tion between the same or similar intention and common intention and an 
inference of common intention within the meaning of the terrain bee. 34, 
I. P# C-i should not be reaohedi unless it is a necessary inference deducible 
from the circumstances of the case.* Where there is no indication what- 
ever of pre-meditation or of a pre-arranged plan, the m^re fact that the two 


1- K. L. Mallick o. p. G. Menon, 73 
G. W. N. 371 at p. 375. 

Ibid. 

Ibid, at p. 374-75. 

Parichhat a. Suteof Madhya Pradesh. 


A. I. R. 1972 S, C. 535 at p. 540 ; 1971 
S. C, D. 1151. 

5, Vid4 Mahbub Shah v. Emperor. 
A. I, R. 1945 ?. C. 118. 
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accused were seen at the spot or that the two accused fired as a result of which 
one died and two others received simple injuries could not be held sufiioient 
to prove or infer a common intention. Common intention referred to 
in Sec, 34 pre-supposes a prior meeting of the minds. This does not mean 
that there must be a long interval of time between the formation of the 
common intention and the doing of the act. It is also not necessary to 
adduce direct evidence of the common -intention. The common intention 
may conveniently be inferred from the surrounding circumstances and the 
conduct of the parties. The existence of the common intention shared by the 
accused persons is, on ultimate analysis, a q lestion of fact. At any rate, 
the crucial circumstances is that the plan must precede the act constituting* 
the offence.* 


Section 84 .278) : ‘‘Common intention” — What is required 

to establish to invoke Sec. 34, I. P. C.?— There is -no doubt that a 
common intention should he anterior in time to the commission of the crime 
showing a pre-arranged plan and prior concert, and though, it is difficult 
in most cases to prove the intention of an individual, it has to be inferred 
from the actor conductor other relevant circumstances of the case. This 
infe ence can be gathered by the manner in which the accused arrived on 
the scene and mounted the attack, the determination and concert with 
which the beating was given or the injuries caused by one ors-meofthem 
the acts done by others to assist those causing the injuries, the concerted 
conduct subsequent to the commission of the offence, for instance that all 
of them had left*the scene of the incident together and other acts which all 
or some may have done as would help in determining the common intention. 
In other words, the totality of the circumstances must be taken into consider- 
ation in arriving at the conclusion whether the accused had a common 
intention to commit an offence with which they could be convicted. The 
Supreme Court- had in Krishna Govind Patil v. Sxate of MaharasinP held 
that the pre-arranged plan rnay develop on the spot during the course of the 
commission of the offence but the crucial circumstance is that the said plan 
must precede th'‘ act constituting the offence. If that be ao hbefore a court 
can convict a person underSec. 302 or Sec. 301. .read J 9 hh Sec. 34 of the 
Indian Penal Code it should come to a definite conclusion that the said 
person had a prior concert with one or more persons named or unnamed 
for committing the offence.® 

Common intention within the meaning of Sec. 34 of the Indian Penal 
Code implies pre-arranged plan. There must be evidence of prior m.?eting 
of mir.ds or pre-arranged plan. Several persons can simultaneously attack 
a man and each can nave the same intention, namely, the intention >o kill 
and each can individually inflict a separate fatal blow and yet none would 
have tbe common intention required by Sec. 34 of the Indian Penal Code 
because there was no prior meeting of minds to form a pre-arranged plan. 
In a case like that, each would be individually liable for whatever iniury 
he caused but none could be vic^rir usly convicted for the act of any of the 
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2. (19G4> I S. C. R.678 I. R, 196 ^ S. C. 


1431. 

3. Ram Tabal v. State of Uttar Pradesh 
A. I. R. 1972 S. C. at p. 257. 


ADDENDA 


XXV 


others; and if the prosecution oaamt prove that his separate blow was a 
fatal one he cannot be convicted of murder ^ 

Sections 34 and 149: (P. 284) : ‘‘Common intention” and 

“common object”— Compared and distinguished. —Like Sec. 149 o\ 
the Indian Penal Code Sec. 34 also deals with cases of constru ti'^e liability 
but the essential constituent of the vicarious criminal liability under Sec. 34 
is the existence of a common intention, but being similar in some ways 
the two sections in some cases may overlap. Nevertheless common intention, 
which Sec. 34 has as its basis, is different from the common objects of 
unlav\fal assembly. Th^ common intention denotes action in concert and 
necessarily postulates a pre-arranged plan, a prior meeting of minds and 
an element of participation in action The acts may be different and 
vary in character but must be actuated bv the same common intention 
which is different from same intention or similar intention.® 

Section 7 (P. 421) : Applicability.— Section 70 -f the Indian Penal 
Code does not apply to cont^tmpt of court proceedings, and as ^uch fine 
imposed in such proceedings can be realized even after a period of six years 
from the date of the imposition of fine^ Sec. 70 of the Penal Code is no 
impediment by way of limitation in the way of the recovery of the fine.® 

Section 96 : Free fight.— When there is a fight, that means, 
when both the parties come determined to fight without there being cor- 
responding rights of private defence, no party is entitled to the protection 
of law. Each party and the members theitof are responsible for the illegal 
acts caused by them. There is, theiefore, no question of any exercise of 
right ot private defence on the finding recorded that there was a free fight,^ 

Section 99 (P. 802;: Benefit of doubt.— Where the prosecution 
has not been able to show that the deceased was unarmcj when he took 
part in the assault on the appellant, it is difficult to say that the appellant 
had exceeded the right of private defence. In any event the benefit of 
dwubt must be given to the appellant and he must be acquitted.® 

Sectmn 102: (P.832) Commencement of the right of private 

defence of body— The right of private defence of the body confmcnces 
only on a reasonable apprehension of danger to the body caused by an 
attempt or threat to commit an offence. There must be an attempt or threat 
and consequent thereon an apprehension of danger. Thus; reasonable 
ground for apprehension of danger to body is an essential requisite for 
exercise of the right of private defence of person, a reasonable apprehen- 

2.^ danger to the body must arise from an attempt or threat to commit 
the offence,® ^ 
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GENERAL INTRODUCTION 


1. Genesis of the notion crime* — S'^lf-preservation isthe first instinct 
of nature. It is the first instinct in man. The primitive savage living in his 
rude dwelling — -a cave ora crevice, or wandering at large — -firstfelt the awake- 
ning of this impulse when he felt hungry. He kUled aught that came in his way. 
He knew that his continued existence depended upon the nutrition of his body 
and he remorselessly slayed his prey as he ruthlessly slaughtered aught that 
threatened his existence. The instinct of self-preservation quickened the 
feeling of revenge, and revenge led to retaliation, and retaliation to reflexion. 
In the lower forms of life where thishigher sense is still undeveloped, this pheno- 
menon may be' seen still at- work. 

2. The instinct of self-preservation is, therefore, the first law of nature, 
and it is one which man possesses in common with all sentient life. But if this 
had been the. sole instinct animating creation, there would have soon been the 
end of the world. For the bitter feelings of revenge and retaliation would have 

soonled tomutual extermination, and thoughatfirst thcwcak^r, but afterwards 

the strong, would have fallen a victim to the b ute force which though employed 
for preservation would have inevitably ended an annihilation. But such is the 
providence of natu’'e that while it ensures preservation of the individual, it does 
not neglectperpetuat'onoCthe species. With that end in view ithas implanted 
in all beings a desire of procreation. This desire leads to intci cou'sc between 
the male and female representatives of the species, and which is more or less in 
duration according asitis necessary to thenou'ishment and suppo.t of the young 
ones who are to be sustained by those thatbeget them till they are able to shift 
and provide for themselves. “This rule, which the infinite wise Miker hath set 
to the works ofhishands, we find the inferior creatures steadily obey. In those 
herbivorous animals, which feed on grass, the conjunction between male and 
female lasts no longer than the very act of copulation, because the teat of the 
dam being sufficient to nourish the young till it be able to feed on grass, the 
male only begets, but concerns not himself for the female or young, to whose 
sustenance he can contribute nothing. But in blasts of prey the conjunction 
lasts longer, because the dam, not being able well to subsist herself and 
nourish her numerous offspring by her own prey alone (a more laborious aswell 
as a more dangerous way of living than by feeding on grass) , the assistance of 
the male is necessary to the maintenance of their common family, which cannot 
subsist, 1 11 they are able to prey for themselves, but by the joint care of male and 
female. The same is to be observed in all birds (except some domestic ones, where 
plenty offood excuses the cock from feeding and taking care of the young b. ood), 
'"’^iiose young,*needing food in the nest, the cock and hen continue mates till 
the^oung are liable to use their wings and provide for themselves. And herein 
1 think, lies the chief, if not the only, reason, why the male and female in man- 
k’nd are tiedtoalongcr conjunctionthan other creatures, viz., because thefemale 
is capable of conceiving and rfeyacio is commonly with child again andb. ings 
forth too a new birth, long before the former is out of a dependency or support 
onhisparent’s helpandable to shift for himself, and has all the assistance which 
isdue to him from hisparents, whereby the fat'hcr,whoisbound to take cat c for 
those he hath, is under an obligation tocontinuc in conjugal society with the 
same woman longer than other creatures, whose young, being able to subsist 
of themselves before the time of procreation returns again, the conjugal bond 

l.P. G.— 1 
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dissolves of itself, and they are at liberty till Hymen at his usual anniversary 
season, summons them again to choose new mates. 

3. Nucleus of family. — Now thisis clearly the reason, asitis the nucleus 
of joint family, and its development into a family of sons and daughters, brothers 
and sisters under the suzerainty ofits eldest member would be matter of course.® 
A joint family so formed would, it is clear, owe no allegiance to society. There 
would, indeed, be no society but a conglomeration of families, of which the 
Government would be as far as possible the eldest member. They would live 
together under the same roof and would, of course, be subject to the same disci- 
pline.® The head of the family wasin other wordsits king. He was their law- 
giver, judge and priest. That the patriarchal system was the first form of 
governmentis confirmed by History. Later on as the strong preyed upon the 
weak, the family grew into kingd.om and the kingdoms grew into empires with 
the head still as their monarch. “Amongst these was Nimrod who no doubt 
was by good, right lord, or king over hisfamily; yet against right did he enlarge 
his empire by seizing violently on the rights of other lords of families; and in 
this sense he maybe said to be the arithor and first founder of monarchy. And 
all those who do attribute unto him the original regal powerdohold, he got it 
by tyranny or usurpation, and not by any d.ue election of the people or 
multitud.c or by any faction with them. Audit is the survival of this form 
of monarchy that makes the king commonly spoken of as the pater patrioc^ 
and. the property of his objects passes to him by the right of escheat. 


4. Patria potestas. — -It has been observed before that the power of the 
father in the ancient family was absolute. He could put to death any of his 
children, arid, thispower appears to have survived to him even upon the estab- 
lishment of ord.ej ly Government. It was recognised and. even enlarged in the 
Twelve Tables which enabled the parents even to sell their child.rcn two or three 
times oyer. By the help of the fatherly power Rome long flourished, and 
often limes was freed, from great d.angers. Tlic fathers have drawn out of the 
very assemblies their own sons when being tribunes they have published, laws 
tcndijig losedition. So Gassiusthvcw hisson downfrom the Tarpeian Rock 
and the Magistrates and. people assembled dared not resist him. The same 
power was possessed, by the Persians and Gauls and the Israelites. So the 
judicial law of Moses gave full power to the father to stone his disobedient 
son so it be done in the presence of a Magistrate, and yet itdid not belong 
to the Magistrate to enquire into and examine the justness of the cause, but it 
was so decreed lest the father should in his anger sud.denly or secretly kill his 
son. Soaccord.ingtothc law ofthc Romans the earningsof the children belonged 
not to them but to their father, though Solon made a"law which relieved a son 
from his d.uty to maintain his father if he had taught him no trade to enable 
him to earn his living. 

s 

5. Evolution of society. — ‘From individualism to family, and from family 
to state wc mark the natural transition of archaic society. In thetwo earlier 

stages ofhuman progress there was but a dim, if any, appreciation of criminal- 

responsibility. Indeed, as the sole anxiety of the individual was se’f 
preservation, so in the second stage it became the sole anxiety of the family to 
protcctit against foreign attacks as a necessary means for its own preservation 


6. Jus naturale. -At this stage while the famdy would feelno responsi- 
bility towards another family and would repel attackby attack, as betw^n its 


1. I.o<k«;, Civil Government, Gli. VII 
Secs. 7‘).80. 

2. Gen. Gh. XXVII, v. 29. 

3. Even thr word (olikofu menns n houtc) j 


Hooker Eccl. Pol, Bk. I, See. 10. 

4. 1 .Imer, Pairiarcha, I, See. 6, but see on 

tins Cocke s comment in the Givil Gova 
Gh. XI, Sec. 148a 
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members there would be the enforcement of some sort of discipline which the- 
patria potestas would call forth. If, therefore, one member of a family attacked 
another, or violated the rude principles upon which the establishinent of family 
became possible, the aggressor would not be left to the unbridled violence of the 
aggrieved. They would both refer their differences to the arbitrament of the 
patriarch who would naturally curb the savagery of the one ashe would suggest 
some reparation to the other. The first rudiments of orderly government 
would thus be mastered, and it would in course of time lead to its extension to 
an ever -widening circle. But as the patria potestas did not extend the family 
circle beyond the only means of preserving order, it would repeal an attack by 
an attack, at times supported by a vendetta. These family feuds were, it is 
notorious, long-drawn-out, and traces of their existence may be seen even up 
.to the presentday. But as the population of nomads settled down to stationary 
life, mutual dependence and mutual confidence naturally grew. And the 
inherent instinct of gregariousness helped to create alliancer, offensive and 
defensive, the value of which grew with the prolongation of peace and the 
horror of bloodshed. For the love of life and the avoidance of horrors of death 
were as characteristic of the golden age of the poets as of the less romantic 
period of history. 

7. Dawn of law,— In these early scattered settlements in which the 
nomad mingled with the householder we may discern the dawn of law and of 
something approaching to peace. For so long as man obeyed only the prom- 
ptings of his untrained mind, his love of life dictated fear of alipcrsons and all 
things, but that very fear gave rise to a feeling of loneliness which the construc- 
tion of family ties helped to dissipate. And as families grew into clans and the 
commerce of life brought man in contact with his fellow man, there grew out of 
the chaos a system of crude government, the nucleus of which was at first a fam- 
ily, butwhich by absorption or engagement grew into a clan, — ^but the family 
still remained an imperium in imperio, which so far as regards this countryhas not 
even yet wholly ceased to be. But in the Western countries where the march 
of progiess has been more rapid, there arose a system of government which 
attainedits highest development in the foimation. of democracies the history of 
which brings us within a measurable distance of the present times. But the 
intervening period must have been necessarily considerable, though history 
ushers us at once to well organized societies and orderly Governments, and dis- 
misses with scant notice this great epoch of primitive society during which the 
new ideas were formed and in which the modern science of government was 
developed. 

Suave marimagus turbantibus oequora ventis. 

Eterra magnum alterius spectare laborem.^ 


8. Right of self-defence.— Two things are, however, perfectly clear 
As the love ol life and procreation led to the formation of family groups the first 
use of violence must have been in what we should call real or fancied self-defence 
ofone’s own person. Such violence may, or may not beeff^ctualindestroy- 
mg hie, but It would nevertheless bring on the same retaliation. And “to this 
warofev^ man against every man, this also is consequent that nothing can be 
^ust. Thenotionofrightand wrong, justice and injustice have there no place. 
Where there is no common power there is no law : where no law, no iniustice. 
lorce and fraud are in war the two cardinal virtues. Justice and injustice arc 
none ofthe faculties, neither of the body nor mind. If they were, they might 


1 . It 18 pleasant, in a great storm, to con- 
template from a safe position on ashore 
the perils of some ships tossed about by 


the furious winds and the stormy Ocean”, 
—Lucretius. 
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be in a man that were alone in the world, as well as his senses and passions. 
They are qualities that relate to mcri in society notin solitude. Itis conse- 
quent also to the same condition, that there be no property, no dominion, no 
mine and thine distinct; but only that to be eveiy man’s thathe can get; and 
for so long as he can keep it. And this much foi the ill-condition, which 
man by mere nature is actually placed in; though with a possibility to come 
out of it, consisting partly in the passions, partly inhis reason. The passions 
that incline men to peace, are fear of death : desire of such things as arc 
necessary to commodious living; and a hope by their industry to obtain 
them. And reason suggesteth convenient articles of peace upon which men 
may be drawn to agreement. These articles arc they which otherwise are 
called the Laws of Nature.*’^ 

9. This is probably the first stage in human progress When the concep- 
tions now designated hrt, crime, and civil wrongs were not distinguished. At this 
stage, the law, properly so-called, has become evolved out of the primitive usages 
which love ol peace and fear of pain would readily give rise. But law wouldi 
then correspond to general duty, and acts which transgress the usages so estab- 
lishes or the law so understood would then be regarded as reprehensible and as > 
such they would be equally subjected to some punishment and penances, the 
degree of which would be judged by their frequency and supposed harm 
threatened to society rather than the innate malignity of the doer or the quality 
of his act. Indeed, it is not difficult to recognise that the good of society 
demanded muti'al forbearance and duties. But the exact correlation between 
man the State has puzzled some of the ablest sociologists, and i t is still 

aproblcmas to what should be the rules of conduct which, while insuring the 
greatest liberty to the man, should also insure the longest continuity to the 
State. Connected with these problems though somewhat remotely, would 
arise the question as to what acts, in what circumstances and to what extent are 
injurious to the State, and what should be the form of deterrents which should 
check the evil and promote the peace of society. At first, the punishments 
more than the offences would demand the attention of the legislator, and so 
wc find in the early Godesmorc space devoted to penalties than to the offences 
themselves. 


10- At this stage naturally, all transgressions are classed as sirxs and as 
such their expiation demands iDoth punishment and the performance of 
penances. Tliis is well represented both in Manu and Vishnu who devote 
not the least important portions of their institutes to the subject of penances 
appropriate to each crime. From thisstate,thecvolution of law, distinguishing 
between a transgression spiritual and one purely secular would mark a distinct 
epoch. And itsfurther evolution would mark the distinction between crime and 

civil wrongs and the two as wholly distinct from sin. But even then the development 
of law is incomplete. For there still remains the great subject as to whattrans- 

giessions shall be crimes, and as such the suppression of which is the concern 
of the State, and what shall be merely private wrongs for which the individual 
must obtain civil redress, and upon which thcreisnot likely to be a complete 
unanimity. For while the criminality of certain actswillbercadily recognised 
there will still remain a large number of delicts upon which opinions as to the 

advisability of classifying them as offmccs will always differ. So while theft 

was in the early Roman and Hindu periods treated as purely a civil wrong 
and petty thefts were not even up to the latest periods brought under the lash 
ol the ciiminal law, all countries are now practically agreed as to theft bcinga 
crime, and the thief a menace to society, because theft destroys the general 
Iccling of security that is a necessary basis for the accumulation of wealth. 


1. Hobbes, Leviathan, Gh. XIII, p. 
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But nevertheless there still remain grave divergencies as to what is theft in the eye 
ofthclaw, and upon which the English and Indian laws are certainly widely 
different. 


11. The one great aim of criminal law is punishment. Punishment 
implies the existence or certain well or ill defined obligations which demand * 
obedience, and the disobedience of which exposes the delinquent to the hosti- 
lity of society. 


12. Early history of crimes. — Thefeeling of cr'iminalresponsibllity thus 
postulates an advanced society in which each individual has a defined position 
and status. There isnothing that is innately criminal. There can be nothing 
thatmust be inherently immoral. Itis society that makes the criminal, it is the 
criminal that attacks society. In the rude age when society was simple, crimes 
were few. The use of violence against one’s person or the abduction of one’s 
females were probably the two earliest known crimes. The one led 
to sanguinary conflicts unrecorded by history— .the other led to the 
battle of Troy. And as society progressed and the futility of such conflicts 
became more and more evident, — as the moral sense grew and the minds of men 
became more united on peaceful pursuits— "there grew up by degrees the sense 
of responsibility which checked indiscriminate revenge giving birth to sanc- 
tion and punishment. And as the notions of property geiminatcd, theie 
grew attendant in its train notions of theft and plunder. And as society 
begot human sympathy, the idea that the criminal was the concern of the 
State and not of an individual become more vivid .and easily stereotyped. It 
was then that the criminal began to be accorded a trial, and the unbridled 
ferocity of the accuser was transferred to the arbitrament of the comitia It 
IS this which accounts for the great disproportion between the punishments 

meted out to an offmder seized flagrante delicto and one apprehended after the 
deed had been done. 


13. The Twelve Tables.^So we findin the Twelve Tables, theft divided 
into manliest and non-manifest; in the former the thief was cau<yht red-harded 

or at any rate, with the spoils on his person; in the latter the thief was one who 
was detected under any other circumstances, and he was then bound only to 
refund double the value of what he had stolen, even though if he were arrested 
while he was moving off with his booty. The Twelve Tables condemned 
^e manifest thief to death if he were a slave, othei wise, he lost his freedom 

^ owner Tor life. The punishment of the non- 

^mfest thief was, Wever, limited to a fine of twice the value of the 

goods stolen. Here then the sentence was not suited to the gravity of the 
crime, butrather to the feelingof the aggrieved. The justice administe^red 

ifhe had been left to himself ■’ 
indeed, i t is only in this way that the power of punishment would be transfer ’ 

red from the accuser’s right arm to the community, and as the la tter g evrand 
became more complex, it naturally delegated its powers to its wise Ln w l o 
T But as crimes grew and the W- 

n^mrln more exacting, the question of lemuiu-ration 

naturailv arose* and who. huf ^ . 


nil^ • 1 social evo Utica. It was the 

dfc acJuTcd" tI ‘>4 accuser 

e^chl4 thr^TovresT^f intermediary mark d an advanced 

^ ^Q^ward was, how ever, not the isolated outcome of Jiumau 


1. Exodus, xxiv— 20 ; Deuteronomy, xix— 21; St. Mathew, v— 33 
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progress, for with it there grew up the conception of property, and thus the two 

great sub-divisions of law became a concern at hvst of the community and 

afterwards of the State. At hrst the distinction between them was neither 
perceived nor observed. 

14. Vinculum juris — -And hence we find in archaic society both crimes 
and contracts are treated of as obligations or vinculum juris, and both to be 
icquirec. byapa^^ent of money. Probably, no general statement can be made 
as to the stage of social development when the payment of fine was substituted 

asapcnalty for crime, for it followed the course of other considerations which 

have, in time, mai kwl the differences of one society from another. The earliest 
authentic record of Grecian history would seem to suggest a social advancement 
when the crude penalties of a rude age had already been abandoned in favour of 
a trial— the most conyicuous part of which appears to be the magnitude of the 
rewa^ allotted to the Judges In the Homeric trial-scene , for instance,which the 

4 ' A asmouldinginto the first compar tment of the shield 

of AchilJcs, the parties are depicted as litigating about the composition of ahomi- 

the centre as the reward of the Judge who shall decide 
the dispute most to the satisfaction of the audience. A similar, though a much 

smaller, reward was allotted to the Roman Proctor who undertook to arbitrate 
or the disputants. It is, perhaps, a trite saying that the history of a nation is 

thehistoryotitsnature,butnoexhaustive survey ofhumand evolution isneces- 
saiy to convince one of itsverity. The formations ofdifferent Governments and 
the great variety ol thief laws which even up to the present time have not become 
assimilated show the temperament of the people, the influences to which it has 

Werto.^'n manner m which it fias been moulded. Foi while in the 

Western States the influence of the commumtiesdevcloped the instinct of self- 
government leading up to the formation of those democracies which throw as 

It were, a golden dome over primitive society, the race that migrated to the East 

H iToTiV, congemal chmatc and a fertile soil, abandoned the strenuous 
f [ ^ j down to peaceful pastoral pursuits relegating the work 

whfrh' “ ^ became hereditary and 

z**"” '■“‘'p-o— »»"■ v„, 

15. Aryan crimmal law. — In such a community the development of 
gristle conceptions would not necessarily follow the same course as in the West 
^le two would grow like two seeds from the same pod sown oii different soils' 
They wouk. necessarily preserve that underlying unity due to their common 
genets, but they would, at the same time, present characteristic differences due 
to c ifferent environments which became as inevitable as they are unmistakable 
Such at any rate has been the history of criminal law in thi/rr.»r.ir7 A- 5 

• t of all mythical and allegorical gloss! we find the Xitiv^A“y:r!ac?‘rnj:i 
threshold ol Incia, aspeaceful peasants confronted bv tho 
m front and ill-arrayed to comLt the awful of nature ^ 

ai e ushered to a society which had ceased to be nomiarr a »■ ^ s stage we 

which the elements of cohesion ^rdLcinW^^^ tentative, and on 

It was a society formed and ye t ferine an dwWl^ l>ecome visibly impressed, 
own lars and lemurs, its ovm fmtuXns and heritage its 

adopted a tolerable form of government and eAi^s’. 

open the earliest pag^'oTtlm^h^to^v of smee the people, on which we 

home, the law of ?. ImL does not n^s/n^.;^ ’ of one line and 

thesamepcoplchadcarriedfurtherWest from that which 

inferior race, the aborie-incs of th^ / ^^t the impact of the people with an 

. me abongmes ot the country, soon produce achang? which became 
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welded with the national history' and the admixture of which with the religion 
of the dominant race soon conferred uponit a veneration and rigour which no 
subsequent cataclysms have materially abased. As the people became hetero- 
geneous, the law of crimes began to discriminate between the Gentile and the 
Jew, between the Particianandthe Plebeian, the privileged classes and the pro- 
letariat. These distinctions must have been well marked by usage at the tirhe 
Manu promulgated his Code, ^ for we find his conception of crime depends not 
uponitsgravity, but upon the status, of the offender. Of this Code Sir William 
Jones hasjustly observed, ‘Tt isa systemofdespotism and priestcraft, both in- 
deedlimitedbylaWjbut artfully conspiring to give mutual support, though 
with mutual checks; itis filled with strange conceits in metaphysics and natural 
philosophy; with idle superstitions, 'and with a scheme of theology most obscurely 
figurative, ^nd consequently liable to dangerous misconception, it abounds 
with minute and childish formalities, with ceremonies gcnerall). absurd and 
often ridiculous; the punishments are partial andfanciful, for some crimes; dread- 
fully cruel, for others reprehensively slight; and. the very morals, though rigid 
enough on the whole, are in one or two instances (asin the case of light oaths and 
of pious perjury) imaccountably relaxed : nevertheless, a spirit ofsublirfxe devo- 
tion, of benevolence to making, and of amiable tenderness to all sentient cica- 
tures, pervades the whole work.**® 


17. Manu on crimes (880 B. C.). — -The Code of Manu contains, not 
only the ordinances relating to law, but a complete digest of the then prevailing 
religion, philosophy, customs and usages observed by the people whether Aryan 
or non-Aryan. Being the work of a Brahmin, it naturally places that class 
above all ]aw,.andit appears to be the only blemish observable in the Code 
otherwise, on thewhole justand well-balanced. But that is a foible from which 
none of the canonical laws are free, and indeed, if the gaze be confined to tlie 
present day, wherever there is a conflict of races, the dominant race will be 
fovmd tohaye directly or indirectly ensconced, themselves behind the wall of 

pri^dlege from which the proletariat are ruthlessly excluded. It is the same 

rendering of “might is right’* as applied to politics and to law; itis the same 
inherent ^ce of selfishness, which has spelt the doom of nations dead and dyin‘>- 
and \^d^lch is spelling the doom of those boasting of culture and high idealT 

but whose intellectual grasp is a mere veneer behind which the coarse grain of 
barbarism it is not difficult to discern. 


11- ^?i’ delicts -Talking tliein 

^lin all, theordinancesofManu mark an epoch in the history of this coiinti v 
ine author first defines the constitution of the courts, 


(^) A. desirous of inspecting judicial proceedings 
court of justice, composed and sedate in his demeanour, together 
and counsellors, who know how to give him advice. 


must enter his 
wi th Brahmins 


either sitting or standing, holding forth hisiipht ar 
partill ornaments, let him examine the a&irs 


wi thout 
li tigant 


prindna^ let him decide causes, one after aiiotlicr, under i 

writtercodes ’ ^ ^"‘1 > ulcs drawn from local usat 


eighteen 
and from 


1 . 


calculated by 

^W, Jones to be about 680 B.G. (see 
l^efaco Xm to his Edition of the Ina-' 


titutes of Manu). 

Manu (Sir VV. Jones Edition) 

p, XIX. ' 


Preface, 
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(4) Of these titles, the 1st is debt on loans for consumption; the 2nd, 
deposits and loans for use ; the 3rd, sale without ownership; the 4th, concerns 
among partners, and the 5th, subtraction of what has been given. 

(5) The 6th, non-payment of wages or hire ; the 7th, non-performance of 
agreements; the 8th, rescission of sale and purchases; the 9th, disputes between 
master and servant. 

« 

(6) The 10th, contests, on boundaries; the 11th and 12th, assault and 
slander; the 13th, theft; the 14th, robbery and other violences; the 15th, 
adultery. 

(7) The 16th, altercation between husband and wife, and their several 
duties; the 17th, the law of inheritance; the 18th, gaming with dice, and with 
living creatures; these eighteen titles of law are settled as the ground-work of 
all judicial procedure in the world. 

(8) Among men who contend for the most part on titles just mentioned, 
and on a fcwmiscellaneovs head not comprised under them, let the king decide 
causes justly observing primeval law.**^ 


19. Mann’s view of crime. — It is thus clear that Manu’s conception of 
crime was (i) Assault and Battery ; («) Defamation; (th) Theft and Robbery ; 
(ty) Adxiltcry and (w) Gambling; that is, all the principal oflenecs against the 
person and property which form the ground-work of the Penal Code. After 
recounting the main heads of his jurisprudence, he enjoins the king either to 
dispense justice himself with the assistance of counsellors or to appoint a court 
of a Judge and three assessors,® who are enjo'ned to see for themsclv.esb^forc they 
hear, and carefully sift what they hear. The administration of justice may be 
enti usted to the three regenerate classes but never to a Sudra.® He exhorts the 
Judges to see “of man by external signs, the rights of m^n by their voice 
colour, countenance, limbs, eyes and actior ; from the limbs the look, the 
motion of the body, the gesticulation, the speech, the changes of the eye and 
the face, arc discovered the internal workings of the mind.”^ “He who says ‘this 
ismine’, must be only examined; and if, before he inspect it, he declare its 
form mimbcr and other circumstances, the owner must have his property/’^ 

“As a hunter traces the lair of a wounded beast by the drops of blood ♦ 
thus letaking iuvestigato the true point of justice by deliberate arguments; 
let him fully consider the nature of brutes, the state of the case, and his own 
person; and next the witnesses, the place, the mode and the times firmly 
adhering to all the rules of practice.*’® 


20. Defects of bis system. — These precepts, so far as they go, arc ex- 
cellent. Bui the substantive criminal jurisprudence of Manu is unequal in its 
description of the offences and the appor tionment of sentence. According to 
him, the gravity ofthc crime varies with the caste of the delinquent, anclsodoes 


allliispropcrty secure endhisbody unhurt”.’ “^o gVea ter“c,ime?s Ww^on 
eai th than slaying a Brahmm; and the king, therefore, must not even form in 
his mind an idea of killing a priesf'.s In accordance wth the then 


1. Institutes. Gh. VIII on judicature and 
on law, private and criminal. 

2. Ibid., See. 10. 

3. Ibid., Secs. 20, 21. 

4. Ibid., Sec. 31. 


5. 
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7. 
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Ibid., Secs. 25, 26. 
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prevailing practice, the punishment for the different crimes was usually inflic- 
ted on the organ concerned in the cVime, as if the offending organ l>ad a 
wilLofitsownandhadnot been merely servito:s of the central spirit. ‘Manu, 

son of the self-existerit, has named ten places of punishment, which are appr o- 
' priated to the three lower classes; butaBvahmin must departfrom the realm 
unhurt inany one of them.”'^ ‘‘The part of generation, the belly, the tongue, 
the two feet, the eye, the nose, both ears, the property, and, in a capital pase, the 
whole body.”® The measure of p'unishment was correctly laid down : let 

the king, having considered and ascertained the frequency of a similar offence, 
the place and time , the agility of the criminal to pay or suffer, and the crime 
itself, cause punishment to fall on those alone who deserve it, ® The unjust 
punishment destroys reputation d.uring life, and fame after death; it even 
obstructs, in the nextlife, th epath to heaven: unjust punishment, therefore, 
let the king by all means avoid.”* Manu showed a wise discrirni- 
nation between casual offenders and hardened convicts. “First, 
punish by gentle admonition; afterwards, by harsh reproof;. thirdly, by 
deprivation of property; after that, by corporal pain. But, when ^en by 
corporal punishment he cannot restrain such offenders, let him apply to therh all 
the four modes with vigour.”® 


21> General exeptions to criminal liability. — -He next prescribes 
the penalties one to each offence. Before doing so, he recognises the value of the 
rulesof non-liability much. on the lines embodied under the chapter ol General 
Exceptions in this Code. Anything said or done under compulsion® or by 
fraud isdcclared tobenull and void. The right of private defence isnot only 
fully developed, but the rules bearing on it are as analogous as they can be 
with those enacted in the Code : 


34B. “Ihe twicc-born may tak*- arms, when their duty is obstructed 
byforcc; and when, in some evil time, a disaster has b.-ialleii tlic twice- 
born classes.” 


349. “And in ihcir own defence; and in a war for just cause; and in 
defence of a woman or a priest; he who kills justly, commits no crime.” 

351. “By killing an assassin, who attempts to kill, whethcrin public 
or in private, no crime is committed by the slayer : fury recoils upon 
fmy.” 

* 

48. **By whatever lawful means a creditor may have gotten 
possession of hisown property, let the k'ugratify such paymentby the 
debtor though obtained even by compulsory means.” 

49. “By themediation offriendsjby suitin Court, by' artful manage- 
ment, or by distress, a creditor may recover the propci ly lent; and, 
fifthly, by legal force.” 

50. “That creditor who recovers his right from his debtor, must not 
be rebuked by the king for retaking his own propei ty.” 


22 (i). Cheating.-- Of Climes, properly so called, Maun speaks of at 

least ten principal ones. He has classified them not according to their gra- 
vity, but rather according to their frequency. Thus the first place in his 
Criminal Code would be given to what is designated in the Code “criminal 
breach of contract”. These occupy the fu st nine titles in his division. He 
expatiates on them more fully hereand there. But he declares unequivocally 

1. Maiiu, GU. VIII V. 124. 4. Hid, v. 127. 

2. Ibid., V. 134. 5. Ibid, vv. 129, 130. 

3. Ibid., V. I2G. 6. Ibid., vv. 179 — 192. 

l.P.C.^2 
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the liability of those who go back upon, their contracts, misappropriate 
a tleposit,^ or otherwise commit the offence of cheating : “That man, who, 
by false pretences, gets into his hands the goods of another, shall, together 
with his accomplices, be publicly punished by various degrees of whipping 
or mutilation, dr even by death. The word ‘‘cheating** is used here in its 
large sense as comprising all cases of fraud or deceit, whether practised in rela- 
tion to property or otherwise. Even an imposition on an intended bridegroom, 
by showing him one damsel, and then offering him another in marriage is a 
fraud made so punishable. Manu enjoins uberrima fid^s in connection with 
sales of brides. “The kinsman who gives a damsel in marriage, having 
first openly told her blemishes, whether she be insane, or disordered with 
elephantiasis, or defiled by connection with a man, shall suffer no punish- 
ment. r 


23 (i). Trespass and transgressions — After dealing with the offence 
ot cheating in Its various varieties, Manu deals with the great subject of tres- 
pass and transgressions. This was a subject which naturally bulked large 
in the pastoral life of the early Aryan settlers, as indeed, it is even now in 

he great tracts of rural India. Ind.ced the early law-givers of all countrieshave 
naturally given a predominance to the question upon which depended their 
livelihood, and which formed rhe subject of bitter animosities. Now, to 
safeguard the just possessions of man, and to facilitate the investigation into 
titles, itwaspnmanly necessary to protect the boundaries. This wasasmuch 
recognised by the Hebrew sage who cursed those who removed their neighbour’s 
landmarks, as by the Indian law-giver, whohas laiddown careful and elaborate 
rules for the creation of boundaries and the deposit of indestructible substances 
underneath to prevent their confusion. He then enacts penalties for the 
piotection, for the transgressions of the cattle and the like. 

24 (ii). Fornication and adultery. _Next to the protection of one’s 
possess.onsansesthenccessity of protecting one’s own household. So the 

^nd adulterer . The offence 

d Violation of duties; and thence is the root offelicity 

Persons committing overt acts of adulterous inclinations are pun- 

ave^ ‘hem with such bodily marks as excite 

avei Sion. pie Code then dchnes what is to be considered as such overt acts « 

Fornication .entails varying penalties apportioned to the status of the off-nder 

An equal in rank being fined, a man of lower rank being subject to cmpoi ai 

punipment. Rape is, however, in each case vested with condign punishment 
^r the ppalty is the amputation of his two fingers and a fine If 600 Panas > 
Enlianccf.andvaryingpenalticsarcprovidedfor previous convicts The extir 

guilty ol atiocious Violence IS the paramount duty of kings and their sim 
Fa™" P‘ ocm"rg them carfii^; 

generlfcatlg^ry'^lf Zaidtt 

The offences falling under the ecneri c^kie^^ ’ all receive adequate attention. 

from the use of eriminal force to murder. "Zd Ir^^anuZZ.'lndZ'^ZI 


1. 

Maiui, 

Gh. \ III, 

2. 

Ibid., 

V. 193. 

3. 

Ibid.^ 

V. 20.5. 

4. 

Ibid., 

V. 353. 

5. 

Ibid.^ 

V. 352. 


vv. I7y — 1<J2 


(). Ibid., vv. 3r)n— 305 
7. Ibid., V. 366. 

o. Ibid., V. 367. 

9- Ibid., VV. 386, 387. 
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respect his arrangement of these offences is even more scientific than the Code. 
But his punishments are necessarily unequal and vary according to the caste 
of the offender and the party aggrieved, and it must, moreover, be confessed, 
often grotesquely disproportioned. For instance, a low-born man assaulting 
or hurting a superiorl, lost the offending m^imber with which the offence was 
committed, and which was mo.e or less amputated in proportion to the injury*^ 
But if the assailant was an equal, he was amerced only in fine. Fine could 
expiate all delinquencies committed between equals, but there was a limit 
beyond which fine would, not go. For if the offender broke a bone he was 
to be instantly banished.^ This was the highest penalty reserved for 
any crime — ‘even murder. But Vishnu stated to be his contemporary® speaks 
ofthecapital sentence as being appropriate to this offence.* Manu recognised 
degrees in homicide. For instance, he knew that rash and negligent driving 
entailing loss of human life, was a minor offence compared to the crime of cold-' 
blooded murder. Consequently, he provided for itsexpiation with a fine equal 
to that of theft.® Homicide, says Vishnu, may be intentional or uninten- 
tional; but both species of offences, even though committed against 
a Brahmin might have been expiated by adequate penances® the murder 
ofaBrahmin byahorse-sacrificc and a visit to all the places of pilgrimages on 
earth,’ but if the same killing was unintentional, a self-inflicted banishment for 
twelve days was deemed a sufficient punishment.® An undetected criminal 
could, however, mak“ peace with his conscience by doing less : “the killer 
of a Brahmin is purified, if having approached a river, and bathed in it, 
he restrains his b.eath sixteen times, and takes only one meal consisting of a 
food fit for offerings, each day, for a month’’.® Now, as the workers of Manu 
and Vishnu were probably contemporaneous, a close study of these works 
confirm a belief that the early Aryan^® as far back as two thousand years 
ago had threshed out a very serviceable system of Criminal Law. The 
penalties prescribedby them for certain offences may now appear inadequate 
and absurd, but then the sufficiency of putishment must be judged 
by its efficiency. And if the penalties which the ancient sages prescribed 
had the desired deterrent effect upon malefactors, and assured the citizens in the 
just possession of their rights and safeguarded]their lives and limbs, criminal law 
had then attained its purposes far more easily than in modern times. These 
Codes appear to have held sway for a period of at least a thousand years, when 
the Mohammedan power becam'J established in this country. Thenceforward the 
people were made necessarily subject to the criminal jurisprudence of the new 


conquerors 


26. Mohammedan criminallaw. — The origin andfountain of >Apham‘ 
medan criminal law is the Koran. In all ages since the advent of the Prophet 
it has been the sole Code both ofc iminal junsp-udence and of civil duties. 
Believed to owe its origin to divine inspiration, and embodying within its com- 
pass all the tenets of thefaithful, it has for ages been the pattern of right- 
eousness and an ethical Code to the whole of the Muslim world. Inspired by 
its teachings and considering its laws s:\c-ed and immutable, the Mohammedan 
conquerors of this country have been content to administer them in the form 


1. Manu, Gh. VIII, v. 279. 5. Vishnu, Ch. V, v. 296. 

2. Ibid., V. 28 1. 6. Ibid., Ch. XXXV, v. 6. 

3. , In Vishnu, 7 Sacred Books of the East, 7. Ibid. 

Introduction, p. xxxii, the age ofVishnu 8. Ibid., Ch. L, v. 6. 

is estimated to be about the third century 9. Ibid. Ch. LV, v. 2. 

A. D., in which case he would be ever 10. Vishnu are calculaie.d to have been 

■ a thousand years later than Manu. composed al^ut the third century 

4. “Great criminalsshould be put todcath”, D. — 7 Sacred Books of the East, 

Vishnu, Gh. V, vv. 1, 7; Sacred Books Intro, p. xxxii. 

of the East, p. 24. 
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they were revealed to the Prophet with such' variations and adaptations as the 
dispensing justice found necessary to individual cases. Aswas to be expected, 
the Koran marks that stage - in the intellectual development of a people 
\yhen the idea of crime as distinct from sin is still in the course of evolu- 
tion., Af that stage there is not to be expected any difference between the 
conception of crime as distinct from the civil obligation, nor is there any dis- 
tinction between civil obligation and mere social duties. In short, at that stage 
of human development, sin and crime, religious, public .and • moral obli- 
gations are all found blended' in the same conception of duty, with • their 
relative importance neither understood nor well defined- All are based on 
religious sanction, all are alike punishable with -the torments of the hell-fire. 
As, however, the fulfilment of some obligations suggests also some mundane 
advantage the law-giver naturally couples the fear of divine vengearice" 
with the more utilitarian view of selfish good, thereby doubly insuring the 
fulfilment of the obligation. So the Prophet said: “Kill not your children for 
fear of being brought to want; we will provid.e for them and for you; venly, the 
k' lling them is a great sinV’ But the moral of other precepts was not so obvious. 
“Draw not near unto fornication ; for it is wickedness, and an evil way. : Neither 
slay the dove which God hath forbidden you to slay unless for a just cause ; and 
whosoever shall be slain unjustly, we have given his heir power to demand satis- 
faction; but let him not exceed the bounds of modernation in- putting to death 
the murderer in too cruel a manner, or by revenging his friend’s blood, or any 
other than the person who killed him; since he is assisted by this law. And med- 
dle not with the substance of the orphan, unless itbe to improve it untilhe at- 
tains hisage of strength ; and performyour covenant ;• for the performance of your 
covenant shall be inqxiired into hereafter. And give full irw^asure when you mea- 
sure aught; and weigh with a just balance. This will be better, and more easy 
for determining every man’s due. And follow not that whereof thou hast no fore- 
knowledge, the hearing and the sight, and the heart, every one of these shall be 
examined at the lastday. Walknoiproudlyin thc land, for thou canst not cleave 
the earth, neither shalt thou equal the mountainsin statute.- All this is-evil, and 
abominable in the sight of thy Lord. These precepts are a part of the-wtsdom 
which thy Lord hath revealed urrto thee.”^ This is then the quintessence 
of Mohammedan criminal jurisprudence. It is certainly a iair exposition -of 
the jus naiuralis which had guided the course of the Roman republic, as i t has 
since of many a nation which has no other code or system of ethics. The 
substantive law being thus divinely settled, all that remained for human 
hands to do was to prescribe some form of procedure by which it should, be 
enforcotl and applied to ind.ividual cases. In some, countries this was a 
matter of shnplicity. And so we findin the which bestows consir 

dei able space to the description of the cow-stables and the kitchen, disposing 
cf tile matter of judicial procedure by the following casual reference: 

“Although it be die immediate duty of a monarch to receive com- 
plaints and administer justice: yet seeing that it is notpossible for one 
person to do everything it necessarily follows that he must delegate his 
power to another. This delegate must not be satisfied with witnesses 
and oaths, but make diligent investigation ; because it is very difficult 
lo come at the truth without painful search, and minvte enquiry. Consi- 
dering the depravity of human nature he ought not to place much 
reliance on deposi lions, and solemn asseverations. Divesting himself of 
pai tialUy and avarice, Icthim distinguish the oppressed from the op- 
piessni'. and when he lias discovered the truth act accordingly. He 
dial! begin with asking the circumstances of the case and then try it in 

1. Kor.in fS.nlc’s Tran.K Ch. XVII, p. 230 ^ 
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all its parts. Ue must examine each witness separately Upon the same 
point, and write d 9 wn their respective evidence. Since these objects 
can only be effectually obtained by deliberateness, intelligence and 
deep reflection, they will sometime require that the cause should be tried 
again from the beginning, and from the similarity or disagreemnet 
he may be enabled to arrive at the. truth. The tries the cause ; and 
the person who passes sentence and orders punishment is called the 
Mir Abdul.”^ 

27. Mohammedan and Roman judicature compared. — This duel 
responsibility for the administration of all justice, civil as well as criminal, pro- 
bably arose out of a desire to insure an impartial trial of causes submitted to their 
joint arbitrament. In this respect the system was probably the forerunner of the 
pres'-nt constitution of judicial benches. As such, it compared favourably with 
the tdalsheldbifore the Roman proctor -n the early days of the republic. There 
was, however, this difference between the selection of the Kazi and Mir Abdul 
and the proctor, that while the office of the Kazi was heieditary and so in later 
t'mes became also the Mir Abdul, the proctor was annually elected by the comi- 
tia centuriata and were thus directly responsible to the people. But the adminis- 
tration orf justice was in each case based vpon the ju^ naturale which’would in 
both cases be eked out by precedents. 

28. Corpus juris. — 'In Rome these proctorian edicts were published 
and as they grew they became in cou-se of time the foundation of a corpus juris 
which were in later times transformed into a code under the imprimatur of Jvs- 
tirian. It does not appear that any similar attempt was made in this country 
towards the codffication of criminal jurisprudence under the Mohammedan 
emperors. As a matter of fact it was not possible. For many of them were mili- 
tary despots who ruled the realm over which they held their sway for the time 
bdngatthe point of their swords rather than by -the strength of their constitution 
Their function of government was to collect taxes and acquire fresh territory 
They had seldom time to think of legislation or develop the materials found ready 

to hanc. with a view to lay the foundation of lasting peace or popular content- 
ment: inter arma silent leges. • 


... .2** Even emperors like Akbar who thought of consolidation and con- 

Iw'the d ’it'"? r “PO" ‘he system which they found sanctihed 

by the dust of antiquity. And even to them the toleration of the great Hindu 

become established ages ago by the more discriminating wis- 

®y®‘®"‘'‘‘'vhich religion and law 
weie so welded together that to adopt the one would have been tantamount to 

diica°l meanhe^l^o^nrii” P thing that iconoclastic mona- - 

endure. The result was a system in which a 
want of system was pre-em nent. At this stage the advent of the East India 

in^shTce traditions of the great corpus riiiiVr^whi ch had 

Ue oHocaf'lS^ f d hght all overEu'ope-.forestalled the pass- 

tZfand eo hey-note of which was adaptation of the local cus- 

Zi esuU oTtiii threshing them out into some firm of uni formi ty . But 

me lesuU ol this was to make confusion worse confounded. ^ 


obseiZ power audits transition.— As ahead i 

andelnrid ^ r ^ Mohammedan rulers was to entrust the expounding 

adapted to ‘■'^d crimes were nJ 

AeKnrZ b.ad of all law wfs stil 

offered human Cyclopaedia. Tha 

jr_ed the chance for the Kaxts' cupidity and ing-"miity. The result was Ih, 

1. Ayeen-i-Akbari (Gladwin’s Trans.), p. 238 
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evolution of a system which was as elastic as it was bewildering. This system 
was in force on the assumption of the reigns of Governm'^nt by the British. And 
their judiciary were enjoined to preserve the status quo in the matter of civil and 
criminal judicature. They at first readily turned to engraft that system upon their 
own administration, but baffled in their attempt to unravel it, both the Mofussil 
as much as the Presidency Coui'ts gradually begar\ to turn to the English law for 
information and guidance. But in ad.optmg this system each presidency followed 
a cou^'se of its own. The result was a chaotic mass of conflicting and contradic- 
tory decisions, interpretations and. views the reconciliation of which was as diffi- 
cult as it was undefined. The R-^gulat-ons en^.cted for each pres'dency, however, 
secured some measu' c of certainty to the a ea to which they applied. But as 
these Regulations were passed by the governments of each p. esid.ency there soon 
grew up a corpus juris -whloh. could, only br compared to the system it had supplant- 
ed and displaced. The glaring discrepancies between the Regulations passed 
by the Presid.encies of Bengal, Bombay and Madras became mo/e ancf more 
noticeable as they became united, under a Central Government, and. which 
afford.ed greater facilities for their closer study and. mutual comparison. So the 
framers of the Code, to whom these Regulations had been referred for enlighten- 
ment and guidance wrote in reference to them: “The British Regulations, 
having been made by three d'fferent legislatures, contain, as might be expected, 
very d'fferent provisions. Thus in Bengal serious forgeries a^^e punishable with 
imprisonment for a term double of the term fixed for perjury^ in the Bombay 
Prcsid.cncy, on the contrary, perjury is puni shable wi th imprisonment for a term 
double of the term fixed for the most aggravated forgeries*: in the Madras 
Presidency the two off mcesare exactly on the same footing.® There were many 
more and equally glaring disc.'cpanc'cs. The result was, utter chaos and confu- 
sion in administering the law of crimes. 


31. Contribution to the Code. — 'Find.mg themselves thus landed, in a 
hopeless quandary the Law Commissioners wrote : “Und.er these circumstances 
we have not thought it desi rablc to take as the groundwork of the Code any of 
the systems of law now in force in any part of India. \Ve have, indeed, to the 
best of our ability compared the Code with all those systems, and we have taken 
suggestions from all; but we have not adopted a single provision merely because 
it formed a part of any of those systems. We have also comp'tred our work with 
the most celebrated, systems of Western jurisprudence, as far as the very scanty 
means of information, which were accessible to us in this contry enabled us to do 
so. We have derived much valuable assistance from the French Code, and from 
ihe d.ecis-ons of the French Courts of Justice on questions touching the construc- 
V on of that Cod.c. We have derived ass‘stance, still more valuable, from the 
Cod.<“ of Louisiana prepared by the la.te Mr. Livingston.’’^ 

32. History of the Draft Penal Code. — -This was then the ground- 
work of the God.e which the four Law Commissioners, of whom Lord 
Macaulay was the chief, prepared, and which they submitted to the Governor- 
General in Council on the r4th October, 1837. It was then circulated to th- 
Judges and law advisers of the Crown, and on the 26th April, 1845, a communi- 
cation was sent to a small commission of two gentleman with the foUowin<' direc- 
tions: “The Governor -Gmeral in Council is desirous that some step "^should 
be taken towards a revision of the Code with a view to its adoption with such 
amendments as may b: found necessary, or to its final disposal otherwise. For 


Ihis pu- pose I Itavc been instructed to i crcv to you for exammat' oti all the opin- 

and to direct your 


atteutiou to the ‘Act of Gdnt s and Punlshtn7„ts7 contkineVl 7 the e v n rre’: 
port ot the Comnnss.oners of the crtminal law of England, with a view to compa- 
ri son, and the, de tect ion of any omissions or other imperfections that mayTxitt 


1. IJcng. Reg. XVII of 1817. See. 9. 

2 . Rom. R.-g. xr\' ofl827, Secs. Ifi, 17. 


3. Mad. Reg. VI of 1811, Sec. Ill 

4. Prefatory address, p. xiv. 
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in tlie Code with these materials, the Governor -General in Council trusts that 
you will be enabled to frame such a report as may assist the Government of India 
in forming a judgment or the merits of the Code at nodistantdate.”^ Theeffect 
of this commission was the revis'on of the Code in the light of English law which 
was then intended to be codified, and for which a simdat commission had been 
then sitting in England. This commission submitted the result of , its examma- 
tion in two reports, dated 5th November, 1846, and 24th June, 1847, and recom- 
mended its enactment for the whole of E^itish India. The Bill as so revised ap- 
pears to have remained pigeon-holed for twelve ot moie years, for it was only on 
theSthOctober, 1860. thatis, some twenty-five years after itsfi-'st conception, 
that it was passed into law, and became p actically in supersession of all pre- 
existing rules, regulations and orders the Code of criminal law in India. 

33. Present Penal Code. — As was to be expected., the Code as finally 
enacted, was as different from the Code as originally prepared by Lord Macaulay 
and his committee, as that Code confessedly was from the then existing regula- 
tions which it was intended to supersede. As originally enacted, the Code 
contained only 488 sections, but as added to from time to time it now contains 
no less than 530 sections, that isSll sectionsasoriginally enacted, and to which 
have been added 19 other sections by subsequent amendments. 

34. As the Code now stands, it has b:cn spoken of as a model piece of 
legislation as the premier Code of criminal law, and as the monument of the great 
genius of Lord Macaulay who inaugurated and constructed it. Unfortunately 
the present writer cannot join in these encomiums which have been lavished 
upon it by indiscriminating critics without close examination, and, it may be 
feared, solely from the charm pf the great name of its reputed author. Itwill, 
itishoped, be understood, that this is not intend.ed to.be a sweeping condem- 
nation of the Code, but only of its alleged perfection and. freedom from blem- 
ishes. That as a Code, it is by far the most important piece of the Indian 
legislation cannot be questioned. But thatitrequiresa thorough revision by 
an expert comnffttee of lawyers is equally indisputable. Under the heading 
of “Analogous Law”, the present wn ter has shown whatarethe strong points, 
and what are the defects of the present Cod.e — -in what respects it agrees with 
or differs from the modem English law, and in what respects itis ambiguous or 
defective, and requires emendation and improvements. 

35. As it is, the Code sorely needs re-arranging of its many sections 
which would seem to have b^en juxtaposed for no reason other than a merest 
chance. Many provisions of the Cod.e overlap one another. And while 
many sections are ped.antically precise, others are bald, and leave 

'much to the ingenuity of construction. These blemishes should certainly 
not exist in the Code, of one who pleaded for “uniformity' when you can have 
it, diversity you must have it, but, in all cases, certainty’’.^ 

36. Arrangement of the Penal Code. — -The Code, as at present, is 
divided into twenty-three chapters; and these in their turn arc subject to groat 
d.ivisionsinto which the offences described in the Cod.e naturally fall, viz. — {i) 
offences against the State and the publicand (ii) offences against the person and 
property. In this respect the Code adopts the classification of the civil law into 
public and. private offences. This division of crime has received, the sanction of 
Austin who justifiesitby reference to the division of civic duty. He divides 
that term into absolute and relative duties, the former b?Lng those, which th- 


1. LeUcr from the Secretary to the Govern- 
ment cf India, dated 26th April, 1843. 


2. Lord AlacauUiy's despatch 
ficaiion, 1833. 
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subject owes to the State, arid the violation of which constitutes offences against 
the State; the latter being duties which the subjects owe inter se and the viola- 
tion of \vhich constitute offences which necessarily involve violations of the 
rights of specified individuals. Relative duties thus correspond to- right belong- 
ing to specific indivduals, while absolute d.uties correspond to no such rights. 
As the latter are, therefore, transgressions directly affecting the community 
at large and the State which is its representative and spokesman, offences falling 
into that category are as a rule non-compoundable, while offences directly affec- 
ting the individual are as a rule compoundable, unless they by their heinousness 
so affect the community as to be declared non-compoundablc. 


37. Such was also the view of the civil law which regarded such offences 
as fit subjects of private reparation, and as to which the State as a rule left the 
pai ties to themselves. So the offence of theft which is now justly regard.ed as a 
most heinous crime against property was not criminally ind.ictable under civi I 
law; and. even under Justinian^ this continued to be the rule, though he. 
sanctioned the institution of criminal proceedirigs in more serious or aggra- 
vated cases. So in such a case the primary d.uty ofa king as enjoined by 
Vishnu is to ensure recovery of the property to the owner,® and. as a pre- 
cautionary measure he enjoins the b. anding of a thief in the forehead so that 
others beware.® Manu is in this respect more modern, for he enjoins a fine 
m trivial cases, and corporal punishment for the rest.^ 


38. Its extent and operation. — The short chapter prefacing the Code, 
and consisting of but five sections may' be considered to be a formal one 
defining the title, extent and operation of the Code, but it was a wider . range 
of utility in view of the various nationalities inhabiting this country audits 
cvcr-inci easing communication with the rest of the world. In thisrespect the 
chapter deals with the extent and operation of the God.e (i) for inlra-ten i- 
toiial offences, and {ii) for extra-territorial offences, such as offences commit- 
ted in the Native States, foreign countries and on the high sea. The opera- 
tion of the Code for such offences depends upon the jurisdiction of the Courts, 
and the effect of which is to claim such jurisdiction over only what has now 
come to be designated. “Native Indian Subjects*’ European British subjects 
being not amenable to the Code in respect of offences committed in case (it)* 
Section 5 of the God.e is important and has wisely left unrepealed, all 
pi e-cxisting laws, special or local. This was inevitable in view of the fact 
tlialit\vas impossible fo make the Go<le exaustive of all offences howsoever 
tiivial or local. Such a course was not even desirable, for the Code was 
intcncU’d to be the universal Code, dealing with general offences, and it could 
not b,' cncunibevcd with offences which are merely transgressions of local* 
1 u c.s and. bye-laws and wliich can. only be d.esignated. offences by courtesy. 

special and local laws this section has been held to preserve intact 
uiat lul ol the coimnon law was in force in this country prioi to the present 

r ^ff^*^^c«»^''hichhasbecn held to remain intact in spite 

o UK- Uoclc, IS the offence of contempt of the Courts of Record in respect 

c i>ti 11 claim plenary jurisdiction of discipline and 

! 9 great daNdsiou of the Code naturally begins with the 

‘Pcjswicx aicnowthe integral part of every Code and Act of impor- 
tance— ^the definition of words used in the Code. This 
forms CJtaptcr II (Secs. 6-52) and is one of the most 
important chapters in the Code. For it defines with 
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almost punctilious precision the meaning of various terms which are 
then used as terms of art everywhere in the Code, both in defining the 
offences as well in describing their inter-relations and differences. These 
words have now obtained a wider currency on account of their use 
in the companion Code of Criminal Procedure, and other special and local 
laws dealing with other offences and wrongs, since enacted. 

39. PmusHments. — The next chapter (Secs. 53-75) deals with the sub- 
ject of punishments, which is really a branch of the adjective law, but 
which from its importance and close association with the substantive law of 
crime has become by usage a part of the substantive Code. The Code 
sanctions five principal forms of punishments, namely — (i) death; (u) 
transportation; (tii) imprisonment, which may be simple or rigorous; 
fine; and (o) forfeiture of property, but which isa subsidiary punishment, 
the infliction of which is justifiable only in heinous cases and when coupled 
with other substantive punishment. One form of punishment which the Code 
originally provided for, but was subsequently abandoned, is banishment from 
British India. This form of punishment was provided for only three offmces, 
namely^(i) sedition; (ir) waging war against the king; and (Hi) unauthori- 
sed residence in British India. ^ The Law Commissioners deprecated its 
infliction upon a native of India as an “unwarranted severity”. It was con- 
sequently deleted from the Code,® though in doing so the Legislature have 
only abolished what would have been a duplicate punishment, for the 
Government of India were by Regulation III of 1818 given ample power 
to deport persons for reasons of State. The sentence of transportation is still 

retainedasapunishment, andasitis only a form of banishment coupled with 
enforced servitude in an appointed locality, that sentence may still be held to 
remain as an approved form of punishment under theCode. Banishment was a 
favourite punishment with the ancient nations. With the Greeks as with the 
Romans, it was a punishment as much self-imposed for political unpopularity 
or popular displeasure, as it was a sentence sanctioned by law. It was a form of 
penance which the great Ram performed in this land, and it was a sentence 
which in the form of ostracism was visited at one time or another upon the 
great popular leaders of Athens. And even as a pure criminal puitishmcnt 
it had a distinct place in the civil law. It was either relegatio oc deportatio^ 
the former being d banishment to an island for a term or life, and diffired 
from deportation in that it was generally to a more pleasant island and did 
not carry with it the penalty of confiscation of property. Another form of 
banishment called eMilium was occasionally resorted to, and it was either 
relegatio or latafuga, which was residence restricted to a particular place or a 
prohibition from entering it. This form of punishment was almost indiscri- 
minately commended by the Hindu law-givers as the approved mode of 
expiation,® its duration varying with the heinousness of the crime and its 
rigour with the caste of the delinquent. The pcrfomance of pilgrimages is 
still a relic of this form of self-imposed punishment for the absolution of sin.^ 
But these are not the true forms of banishment properly so-called, which con- 
sists inthe expulsion of a man from the country in which heisthen residingand 
the prohibition of his return to ft. In this sense banishment subserves none 
of the purposeswhich punishmenthasin view, and it may, asit often, does. 


1. Sections 287-290 forming Chapter XVI 
on illegal entrance into and residence in 
the territories of the East India Com- 
pany drawn in pursuance of the Act of 
Parliament (3* & 4 Will. IV, c. 85, 
See. 84), but it was subsequently omitted 

1. P. G.— 3 


as it did not deal with an olTence but an 
administrative convenience. 

2. 2nd Rep., Sec. 473. 

3. Manu, Ch. XI, v. 103, p. 53. 

4. Vishnu, Gh. XLH, v. 2, p. 40; for details, 

see ibid.y Gh. L — LVI, pp. 157-185. 
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imply a loss to the State whichitmay notbeable to afford.' Assuch banish- 
ment pure and simple has wholly passed out of the armoury of punishment of 
almost all civilized communities. 


40. Present forms and rationale of ptmisliment.—^Of the remaining 
forms of punishments the Code adopts all which arc now acknowledged by all 
criminologists to be the only onesadaptedfor therepression and punishment of 
crime— death, transportation, imprisonment and fine. 

41. Of these death is the extreme penalty of law. It is the foremost as 
itisthe mbst dreaded, of allpunishments. But it isregarded asapimishment of 
doubtful utility, and ithas consequently been abolished from the penal laws 
of many countries, and the present tendency is to confine its application only 
to exceptional cases. The question of the utility of the capital punishment 
depends upon the view one takes of punishment itself. It is probably a 
subject upon which criminologists will never agree. For though they all admit 
the necessity of punishment they arc as much divided as to its aim and objects 
asthe two poles asunder. But whether crime be regarded as a disease or a vice, 
.an uncontrollable impulse, or a deliberate raid on the peace of society, — . 

the chief objects which the infliction of punishments serves are threefold, and 

which arc the three stand-pointsfrom which itis possible to view the question. 
Looked at from the stand-point of the person injured, punishment serves 
the purpose of satisfying hiscravingfor revenge, whileit afford shim compen- 
sation for any loss which he may have suffered. Looked at from the stand- 
point of the community at large, it serves as an example to other malefactors, 
while it affords them some seem ity against the outbreak of lawlessness. As 
for the individual himself the object of punishment should be also threefold. 


(<z) Inthc first place, it should be sufficient to intimidate him againstcom- 
mitting another crime. For this purpose it should be ?cvere enough to be deter- 
rt^.nt. Ifitis not deterrent it will fail to move society. Its second object 
must be reformation of the criminal; and its third object is said to be his 
incapacitation.* But this is not an object of itself, but is rather the result 
of the first. But this is probably avicwwhich isonly now gaining ground. 

42. Rule of retaliation. — At onetime both the passion for retaliation 
as well as the readiest means of incapacitation was suggested by the rule 
m mberwn pro mnnbro^ ^ \n eye for an eye and a tooth for a tooth, which was the 
acceptt d doctiinc. in all countiics Eastern or Western, and it was an approved 
form of punishment as much \mdcr the ancient laws of England, as it was 
tillacoupl* of centuries back the punishment in vogue in Sweden.^ It 
is still the punishment in force in China and Afghanistan and other countries 
where, the rays of a kindlier humanity have yet to penetrate. At first sight 
this punishment strongly appeals to the vulgar mind, for it is the tit for tat 
oflaw, than which what could be fairer? But it is happily a punishment 
which IS not hk-ly to be revived again, though its one form still lingers 
inthc shape of the Whipping Act, the revision of which has b-en recentlv 

effected by the Lf'gislaturc.^ ^ 


43. Mutilation as a p„nlshmem.-The chief drawbacks of mutilation 

as a punishment a-c that it cripples the vict.m for hfe, and thus dimmishes his 




See Benth.iin’s Princi'les 
Bk. 2, Pt. 4,5Ch. VIII 
431-435. • 


of Penal Law, 
(Bowrig), pp. . 


Bentham*s_i?arfona/« of Punishment I 83. 


3. 3 Inst. 1 18. 

4. 4 Black, 206. 

3. See Act IV of 1909, 
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x^lity to the State. It, moreover, affords r o safeguard against repetitions of 
t^e criiTiC) &ncl in th^t cds€ the same punishment cannot bs resorted to. It 
gives no chance to the individ ual to reform himself, and as a punishmen t i t lacks 
its one essential — remissibility in case of wrong conviction, or for any other 
cause. Thisis confessedly one great objection against corporal punishment. 
But these objections are scarcely to b.e regarded as insuperable so long as 
public opinion does not outlive that primitive condition of existence ' and 
conception of crime, sufaciently to revolt at the very thought of mutilation, 
and so long as the sight of it does not become at once sickening and abhorrent 
teit. This account for the abolition of all repulsive forms of execution, 
and the infliction of the revolting foims of torture which were at one time 
matters of usual occurrence. So at one time law sanctioned even different 
operations of the afflictive kind on persons condemned for high treason * 
(i) dragging at a horse’s tail along the streets from the prison to the place of 
execution; («) hanging by the neck, yet not so as entirely to destroy life- 
(m) plucking out and burning of the entrails while the patient wasyet alive- 
(:») decapitation; (y) quartering; (vi) exposure of the head and quarters in 
su^ places, as the king directs. The sentence had, of course, to be abo- 
lished, and now high treason is seldom visi ted with capital punishment. The 
ancient nations had devised various forms of tortures ''or the punishment of 
criminals, but it is unnecessary to refer to them, as they have happily all 
been long since buried in oblivion. These punishments with their exquisite 

cruelties were probably as much devised out of the tyrannical spirit andsava- 
gery of the age as out of a feeling of philosophic interest in the welfare of the 
community. So were the Roman plebian criminals exposed to the wild Tury 
of wild beasts in the gladiatorial contests, and so does a bull fight attract to 
the present day the blue-blooded nobility of Spain. The nature of punish- 
ments and their extent thus varies with the changing phase of public 
moral^. And its barbarity and cruelty become reduced and often eliminated 
^th the intellectual refinement and elevation of society. It thus happens 
that while the rule of memberumpro membro still obtains in some countries death 
by electrocution IS only tolerated as an extreme social necessity in other ’count- 
rms, while the abolition of the capital sentence marks a new era of intellectual 

advancement of other countries which do not need the horrors of the death 
chamber to keep down crime. i.eam 

44. Should the death penalty be aboUshed— The question of punish- 
ment is, therefore, a complex sociological problem, and it is one upon wh?ch the 

rationahsts are not likely to agree. It has often bLn urged as a 
formidable argument against the obligation of the capital penalty thatfts exis- 
tence acts as a salutary example to would-be assassins, and that it is itself a useful 
means of purging society of its worst criminals. The fallacy of this argument 

wUhTe^Ibohti'oV^^ Montague with reference to the countries^ where 

^ abolition of that penalty no worse consequences were experienced. But 

ar^ment would have been sound were it not for the fact that they were the 
co^tries where the social advancement had forced the hands of th^e L-glsla- 
u e and wheie, therefore, it may be that the penalty was abolished aftfr its 
abohuon became otherwise jusria^ble. The test would have Lcn a l4s fallal 

^ country lessadvanced like India, 

Wn attemntpT^ say a decade. But this has never 

ed ^ And It ^11 be probably safe to prophesy that if it were attempt- 

development the result would probablyTs- 
retention. But the propriety of its rotcntion'^oes no^^ius- 

must Bp ^ the gravest sentence known to law, its use 

must be necessarily reserved to cases of gravest heinousness and atroeilv - vid 
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even then to offenders to whom, having regard to the various objects of punish- 
ment, any other sentence would be both inadequate and non-exemplary, H,ea- 
sons have been given in the Sequel as to what should be the guiding principle in 
awarding this sentence, the sole object of which is the extermination of the 
person who is, in the eye of the law, incorrigible and a standing menace to society. 

45, Transportation. — -Next in point of its gravity and importance 
stands the sentence of transportation. This sentence is only admissible in the 
case of native convicts, the sentence of penal servitude being the alternative 
sentence applicable to Europeans. The authors of the Code justified the sentence 
of transportation on account of the terror it struck into the minds of the people 
of this country. “The consideration which has chiefly determined us to retain 
that mode of punishment is our persuasion, that it is regarded by the natives of 
India, particularly by those who live at a distance from the sea, with peculiar 
fear. The pain which is caused by punishment is an immixed evil. Itisbythe. 
teiioi which it inspires that it produces good ; and perhaps no punishment ins- 
pires so much terror inproporti on to the actual pain which it causes as the piuiish- 
ment of transportation in this country.’*^ These words were written about three- 
quarters of a century ago, and even then, as the Law Commissioners remarked 
the terrors of the “Blackwater” had not ceased to exercise the imagination of 
those who were primarily interested therein.* And as regards the arousing of 
terror in the populace as a chastening effect of punishment, it is only one and not 
the only object as the authors seem to have assumed. As an alternative sentence 
reservedfor the perpetration of crimes of great enormity, it is a sentence which the 
usage of nations has sanctioned as on the whole more salutary both from the 
stand-point of the individual as well as of society. But that ithas some serious 
drawbacks camiot be ignored both by the legislators as well as those whose duty 
is confined to the administration of law. As a punishment it has been abolished 
in all the States of Europe and America and is also about to be abolished in this 
country. It is a punishment prescribed for such atrocious crimes as murder, 
thuggee, an aggravated form of robbery, dacoity and the like. It is also a sen- 
tence passed on per son after a previous conviction for offences falling under Chap- 
ters XII and XVII, tjiatis, offences relating to stamps, coinsand property. It is 
also a sentence prescribed for political offences, such as sedition and the like. In 
the only case of sedition it may be a sentence passed for life, or any shorter term; 
in other cases it must be for a term not less &an seven years.® The herding 
together of murderers, robber sand da coits with preachers of sedition can scarcely 
be conducive to their reformation. Nor can the passing of such sentences be 
said to subserve tile other gieat purposes which punishment has in view. It would 
have been perhaps much better if banishment had been the authorised sentence 
in case of political offenders. It was tlie sentence passed upon traitors and 
upopopular prelates. 

46. Ixnprisonment. — Next to transportation, the Code prescribes the 
sentence of imprisonment which may be described as the normal sentence for the 
great majority of offences desciibed in the Code. In its extent it varies from a 
mere noimal sentence till the rising of the Court to ten years. In the majority 
of cases the apportionment of this sentence is left entirely to the discretion of the 
Judge, and it, thcicioic, happens that the sentences sometimes passed for the 
same offence comrrutted in two places are grossly disproportionate, and even 

_ ^ ^ • . . . 1^ s no rule for guidance, and as the 

Judges are often uiitianicdand inexperienced men, its assessment is left to the 


3, Section 59. 

I 
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1. Note A, Reprint, p. 94. 

2. First Rep., Sec. 4t>0. 
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individual caprice or whim <!>f the Judge. An attempt has been made m the pre- 
sent treatise to approach the question from a more scientihe stand-point, and 
should the rules here laid down be followed, a greater uniformity is hkely 
to arise in the punishment of crime than has been the case hithertofore^ 

(Secs. 379-400). 

47. Fine. — .Kext to imprisonment comes the punishment of fine. It is 
the sole punishment in trivial offences, an alternative sentence in offences of 
greater gravity, and an additional sentence in the rest. Atone time this was 
regarded as a favourite punishmentfor all crime. It is a well-known adage that 
every man had his price. It is commonly meant of a man*s virtue, though it 
was verified in a very different sense by the Anlgo-Saxon laws, by which a fixed 
price was set not upon a man’s virtue indeed, but upon his life : that of the sover- 
eign himself among the rest. For 200 shillings youmighthave killed a peasant, 
for six times as much a nobleman, and for sixand thirty times as much you might 
have killed the knghimself. Aking in those days was thus worth 7,200 shillings.*^ 
The civil law had a more just appreciation of the value of ftncasamodcofpunish- 
ment. It only allowed the small delinquencies to be so atoned for. Indeed, 
♦ the only contrast which it presents as compared with the Code is its view of the 
offence of theft, which it regarded as sufficiently punished by a pecuniary 
amercement. In thi srespect the laws of Manu and Vishnu show a marked advance 
in the conception of crime, for under both, the punishment of fine isreserved to 
offences of a comparatively venial character. The Code prescribes no limit to 
the amount of fine leviable in many cases ; only in cases of relative unimpor- 
tance does itprescribe a limit, and whenitdoesso, the limitofjudicialdiscre- 
tionis necessarily limited by theamountsofixed. The authors of the Code have 
made a correctappreciation o^this form of punishment, which they regarded 
as the most common punishment in every part of the world. The advantages 
of fine are undoubtedly (») the means it affords of compensating the person 
aggrieved; and (ii) of replenishing the State treasury, and thereby conferring 
an indirect benefit on the tax-paying community, and consequently upon 
those who are directly presirmed to suffer from the offender’s delinquency. 
But this punishment has one great disadvantage, and it is its popularity, 
carrying asitdoesno stigmawithit,asdo the other forms of punishment. Con- 
sequently, it is a punishment now limited only to trivial transgressions as it has 

no deterring effect inmore serious cases. Its appropri- 
Appropriatc cajc Ateness in offence spnvolving cupidity or avarice is however, 
for fine: imquestionable. As the authors remarked : “The pun- 

ishment of fine is a peculiarly appropriate punishment 
for all offences to which men are prompted by cupidity; 
for it is a punishment which operates directly on the very feeling wftich impels 
men to such offences.* The amount of fine must, however, be adjusted to the 
wealth and means of the offender, the gravity of his offence, and the amount 
of pecuniary compensation to which the a gg rieved parly is justly entitled. 
It should never be pitched too high to insure the pressing of the alternative 
sentence of imprisonment, whichit was never the intention of the Liegislature to 
provide for in such cases. 

48. Forfeiture. — 'Fine isdescribcdasapecuniaFyforfeiture,to whicliitis 
closely allied. The sentence of forfeiture was reserved by the Code to offences 
of the greatest enormity, since it had the effect of recoiling upon those who 
were wholly innocent and to whom the loss of the bread winner might liave 
already plunged into sufiicient misery. This punishment had then the effect 
o f evoking commiseration of those who should app rove of its cxcmplariness. As 

1. Benibm has dealt with the subject ex. Leg. Anglo^axon, 71-72; Beuthame 

hausUvely in hii Principles of Penal PHneipUs of MoraU and Legislation, tJh. 

Law, Vol. I, pp. 399-416. XVI, pp. B7, note. 

2. Humes Huiory, Vol. I, p. 219; Wilkin’s 3. Note A, Kcprmt, p ya 
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a sentence, it has been long since abolished in England, and ithas been abolished 
also in this country since the passing of Act XVI of 1921. 

Inequality of punishment. — -Unfortunately there is no sentence the 

infliction of which may not be cogently objected to from some stand-point or 
other. All punishments arc a necessary evil. They are inflicted, because but 
ior them the well-being of the community would be in jeopardy. Their measure 
must necessarily depend upon the social habits and feelings of the people. 
High caste Hindus would prefer death to the dishonour of a day’s imprison- 
meiit in a penitentiary. Alow caste Ghamar would exult with inward delight 
at the thought of meeting his quondam cronies, and the comfortable lodging 

which his incarceration insureshim. It is thefunctionof the Judge to appor- 
tion his sentence so that it does not fall more harshly upon one maletactor 

than upon another betrayed into the same crime. The ancient law-givers who 

werefrcc toappcalto the religious instincts of the populace had in this respect 

a comparatively easy task. But the modern law-givcr cannot refer to the hell 

hre ol a purgatory nor can he prescribe ordeals and penances. He has to 

be content with the means which abridge pleasure, liberty or wealth, and 

practice has found them to answer the most exacting requirements of 
punishment. ^ 


50. Genesis of crimes, and their degree — But no punishment can 
be said to attain its true purpose which is disproportionate and uniust. This 
implies a close examination and view of crime in its true perspective. Rcallv 
speak^ing there is no absolute criterion or measure of crime. It varies with 
age locality and circumstances. Indeed, whatis crime, but a prohibited act ? 
and piohibitcd by whom, but by the public opinion of society of which the 
Legislature is but a spokesman and the external embodiment. Such prohibi- 
tions have vanedfrom time to time, but there are certain prohibitions which the 

intui tion of man has condemned at all times and in all places. These form the 

backbone of criminal law. They arc^ffcnccs which by the consensus of 

mankind ate regarded as evils of the highest degree, and both as destructive of 
society anc. its well-being. To this class belong offences such as treason, mur- 
der, rape and robbery. Next to them fall other offences which law reprobates as 
grave anc. which the moralist condemns as true manifestation of an evil nature. 
Such aic the offen^is ofhurt, adultery, defamation and acts involving fraud. Next 

below thcmfall offcnccswhich are constitutedfor the preservation of the State 

and to project Its revenues. Such offences are those against its revenue and 

servants,. Then follow offences which would be called by the civil lawyer 

quasi-clclicis, and %yhich are offences not implying any moral turpitude but 

are nonetheless punishable on account of the injury theydo or threaten to 

the State or i ts subjects. Such arc the offences called public nuisances and 

thobc allied thereto and made punishable by Secs. 304-A, 336-338. Into the 

sarne category fall other offences such as those relating to the breach ofeontrart 

and ofmarnage obligations. It is not an easy task to classify offences accord 

ing to their gravity, but the maximum punishment provided in eachcaseis 

an indication of the place the Code intends to assign to each offence in rt. 
cadre of ciiminality (Secs. 365-377). o eacn offence m the 

51. True measure of criminalitv. • 

determine their relative gravity, it doesnot suffice to fofus those grea^eiements 
whichuiidci he all criminal acts and the oresence or u • 

measure ol their g, aer ty. Tlri s ha s be.cn^re g”cat baule " old th 

formidable query. Fo, has not the Code provided the trurc“ serXu of°each 
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crime, and what more is required than to read the section and apply it' to the 
facts of each case ? This is no doubt true, but it is true only to a certain 
extent. The Code, no doubt, provides rules for determ'ning the true nature 
and proportion of each act with a corresponding table of punishments appro- 
priate to each case, but there still remain the questions of their application 
and it is not always an easy matter. Suppose for example, A and B go out 
stage hunting; A receives from B a wound of which he dies. Now, what 
offence has B committed ? Orhashe committed any offence at all? Now, 
there are at least four different ways of looking at the question. From the 
stand-point of B’s motive in killing A^ his intention, his act, and the 
effect. But these do not exhaust all the necessary considerations that have 
to be bestowed on the subject. For there still remain the questions of justi- 
fication, extenuation, aggravatioi;i and the d.egree of .6’s mentality. These arc 
the most elementary considerations as will be presently apparent. There arise 
in the mind other and- equally weighty questions the determination of which 
becomesessential before it can be safely asserted that B hadmurclercd A. All 
these questions necessarily arise in each case, and the fact that they flash 
through one*s mind in an incredibly short time augurs a trained mindandnot 
their comparative unimportance. 

52. Subjective and objective views of crime. — This fact is, of course 
well recognised by all jurists, and the differences between the various systems of 
criminal jurisprudence are in a measure due to an attempt to simol fy this work 
of ratiocination. For example, in the case last supposed, an English lawyer 
would at once say “Skilled. .4 : All killing is murder, therefore B murdered 
A.** He says so, but he Is not content t;) rest there. It is ‘only a working 
hypothesis — one link in the chain of reasoning: other links equally important 
remain; they may be forged- by the prosecution or the defence, it docs 
not matter, but they have still to be forged. The English lawyer would then say 
“B’s” act was no d.oubt prima facie murder, but in fact it was not,” and he then 
gives his reasons. This is what may be called the objective view of crim-'. 
It is very well suited to a country where both the prosecution as well as the 
defence can afford the services of counsel. But in this country this view of law 
does not obtain, and if it had, it would have led to many a judicial murtler. 
For if B is prima facie guilty of the murder of ^4, it is on B to show that 
his actfcll short of that high degree of crime, and if he fails, he must abide 
the consequence. 

53. Subjective view of the Code. — But the Code docs not view the 
crime in that light. Itsays“B killed .4; itisonly killing, but not murder. In 
order to constitute murder we must lookinto the m'nd of B at the timeand sec 
what washis inieniiow inkilUng A. It will then b * to see whctlutr his act is an 
offence at all, and if an offence, what offence.” Tliisiswhat may be called 
the Subjective view of crime. It places a heavier burden on the prosecution, 
but then it ensures a more thorough investigation into all tlic circumstances of 
the case, ^d is in the end more conducive to the ends of justici*. But such an 
mvestigation, though more thorough, naturally presents greater difficulties. 
For instance, viewing the case last supposed from the subj ‘ctive stand -point, 
mere may be (i) 5’s enmity with A, which furnishes a motive for the crime; 

theremay be evidence of B’s intentior to kill A, e.g. by conspiring with 
ms servant, or the like; (iii) there may bi no intention to kill him at aU, but 

^owledgc that he was as much likely to hit Inm as the stag for 
whichhis shot was intended ; {iv) then there inayb * no intouiioaoT know- 
ledge of killing him; butstill (y) a knowledge that he was thereby tocaust^ 
fum hurt, and which may end in his death; or {vi) tffi re may b mlo such 
intention or knowledge, but B may without the exercise of proper care and 

caution fire at the stag, hoping that.<4 wiliescape, or that he is not there; or (rii) 
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he may have known that he is there, but takes insufficient precaution not to 
hit him; or {viii) he may have known that he is there, and the shot may 
have hit him by deflection; or {ix) he may have deliberately hit A bona 
fide believing him to be a stag; (;e) or he may have hit A because A had 
offered him uncontrollable provocation; or {xi) he may have hit him in 
the course of a sudden fight; or (xii) he may have deliberately aimed low 
soasnot to kill him, but A having fallen down on hard ground ruptured his 
diseased spleen which caused his death. 

54* Distinction between mala in se and mala prohibita.— These are 
only a few of the contingencies which such a case may present; but they are 
sufficient to illustrate the discriminate consideration which law shows in judg- 
ing of B's criminality, and which varies from the deepest dyed murder 
to nothing — -and in each case the question for the sole consideration of law being 
B’s intention or knowledge, which it regards as the best test of B’s turpi- 
tude. For this purpose, it does not ignore the other facts, but they are 
only looked at not for their own sake, but as being the outward 
manifestation of the internal working of 5’s mind. For this purpose it 
inquiresinto B’s motive, for motive is the cause of ^"s intention, as his inten- 
tion is the cause of A's death- But it does not consider the unravelling of 
B's motive as essential for determining his criminal liability. This is not 
because an inquiry into men’s motive is unavailing, but because it is often 
difficult to discover the motives of men. It is as much as law can do to 


discover men’s intentions. And it is all that it declares to be necessary to 
determine B’s guilt. For that purpose it takes a comprehensive view of all 
that B said and did in compassing ^’s death, the weapon he used, and the 

manner of using it, and the effect produced, and its proxim'ty to the cause 


and. hurt, and they occupy the whole of Chapter XVI (Secs, 299-377). 
offence s of theft witli its variations wouUl cover all the ground occupied by 
Secs. 378-424; while the remaining offence affecting property are^ those 
in which fraud is conspicuously present. The offence of defamation includes 
not only the offences of criminal insult and defamation so-called, but also tire 
offencesof sedition and which is nothing more than dc^’amation of the State and 
other offences of the same nature. As contrasted with these offences, there arc 
others of a preventive character, such as offences relating to forgeries, the 
counterfeiting of dies, the publication of obscenity, and other similar offences 
the primary object of which is the closing of the door to further mischief bv 
punishing the preliminary acts. All these offences are mala in s$ as implyinff 
a degree of moral turpitude and eVil disposition towards society. In contrast 
with them there arc others which the Code punishes, but wMch are Tnala Prohibita 
being acts which arc classed as offences not because they are the outcome* of an 
evil di.sposition,butbecause they are acts prohibited by law, b-ing to the detri 
mentof public or certain members of the public. Examples of such offences 
will be found interspersed in the Code, but public nuisances dealt wifh 

Chapter XIV (Secs. 268--294-A) are all offences of this character, Wso are 

those made punishable by Secs. 336-338 and 304-A. These two classes of 

offences aie mainly distinguishable from the rest, in that they are offences in 

ich a difftTcnt test IS applied to determine their criminality, and they are 

offences which arc the outcome of illegal omission as distingiiished 
act of commission. 


which 
morcovei 

from an 


55. Act and omission in criminal law — In theory the Code refuses 
to recognise any distinction between these two phases of an act but ?»> 
there is a noticeable difference between them. ’ but in practice 
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I. ‘hf.word “act” is defined to include both an act properly so- 

calleaaswellasanillegal omission. Inthc one sense an act is an exertion of the 
^11 accompanied by motion. Itisthencalledan act of commission As such 
itis tobe ^stinguishedfromamllegalomission which isan abstentionor for- 
bearance from doing an act in the other sense. The one is sometimes called a 

mantfestor overt^ttodistinguishitfromitsnegationwhichis alsoanact in the 

eye oi the law. This is the only sub-division of acts recognisedin the Code but 
the grammarians make a more exhaustive analysis of the concept which is not 
without interest to the lawyer. Their analysis gives the following table: 

Act. 

1 


I 

Positive. 

I 


Negative. 

I 


External 

(overt). 


Internal 

(mental) 


Absolute.' Relative 


! 


Transitive. 

1 


1 


Intransitive 


Legal. 


Illegal 


^ i ‘ 

Commence- Middle. Termin- 

ment. ation. 

56. Posityie wd negative acts.-.The distinction between the oosi 

^‘rike is a positive act; not to strife: on a 
certain occasion i s a negative act. The latter may be so absolutely or relftivX 

absolutely, when theyimport the negation of allpositive agency whatsoe^r 

instance, nottostrikeatall : relatively when th<-viTn«r.,-* whatsoever, for 

a particular mode of agency ;for instances, not to stri£^such^ape?son'^''o 
thing, or m such a direction. The latter may again be sub-d:?;H rl •’ 
or illegal relative negativeact; the former impl^sabstention^when^Ih^’ ^ 

duty to act, the latter forbearance when there was a duty to act in 'I 
way, and the omission of which is under the circumstance mtde penal " 

the Code acts, 

the external, corporal acts, that is acts of thp 

isan internal act, to strike is an external act which th to intend to strike 

and which alone may become penal if it possesses 

minality. Now, an external or overt act mirbe 

tive. Acts may be called transitive wh?n^.^ transitive or intransi- 

the person ofthe agent to some foreign Ldy^ t^? i'rm sneW 

on which the effectsof it are considered ac; \ ^ body, 

against you or throws water in your^ face ^ 

motion is communicated to no other bn^v " ^ wh^n the 

regarded as material, then some p^t of th^^ which the effects of it are 

aswhereaman lunsor washes himself originated; 

stagesof development. In thehrst^staffe ^ appear in three 

thepcrsonoftheagent,andhasnotYetbeenroTYSf^^’^f is confined to 

r rta^:^ o^it^ ;;‘gre^L‘ S 

buthasnmye^^n communicated to Jy 
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reached as soon as it is so commnmcatcd. Thus, as soon as a man raises his 
hand to strike, theactisin the 6rst stage. Ashe runs up to strike, the act ia 
in the se cond stage , or in gradumediatiuOy asin the case where a man throws a 
stone or fires a bullet at you. The last stage arrives when the object is actually 
struck or hit. The criminality of theact depends upon thedegree ofprogress 
made in the three stages, which may be roughly compared to the three degrees 
of crime — .preparation, attempt and final act. 

58, Criminal causation. — Closely connected with the question of act 
is the question of causation. In fact, the two are the different aspects of the same 
question. But here, again, the stand-point of the lawyer isnecessarily different 
from that of the logician. The former is concerned not only with the discovery 
of the agencybywhich theeffectisproduced, butalsowith the quantum of its 
contribution to the production of the effect. For instance, suppose A gives 
B poisoned food which B innocently serves to C, and from which C dies. 
Here the logician will attribute C*s death to poison, so will also the medical 
man interested only in the toxicological aspect of the case. The logician will 
attribute the death to B who was the direct agent concerned in administering 
the poison. But the lawer regards neither as the true cause. To him the real 
cause is A who, though one degree remote, is solely responsible for C*s 
death. He is, therefore, the proximate cause, the causa causans of C’s death. 
If, however, B was pnvy to .d’s intention, Aenboth A and B would be 
the cause of C’s death. It sometimes happens that a number of individuals, 
each taking some part in a conspiracy, contribute to the result. In that case 
it may be difficult to apportion the individual responsibility of each in pro- 
ducing the result. But such an inquiry would often be fruitless, were it 
even possible. And the Code, consequently, declares that in such a case 
the act of one shall be deemed to be the act of all so that all are jointly and 
severally responsible for the result of their joint adventure.^ But it is evident 
that in such a case there is such a thing as a locus paenitentiae. For a person 
may withdraw from a conspiracy before it has gone too far. The Code declares 
that he will not then be liable for the effect caused after his withdrawal. 

59. Cause and intention. — Taking the view which the Code does of 
the criminal liability of a person for an offence, the question of cause is necessarily 
subservient to the question of intentions, so much so that in some cases the one 
question is obscured by the other. Take for example the case of a man who, 
intending to kill another, stnkes him on the head. The victim drops senseless 
on the ground, but he is not dead. The assailant fearing detection sets 
fire to the hut in which the man fell, and the fire and smoke kill him. His 
object in setting the hut on fire was to destroy the traces of his g^lt. Is 
he liable for the death of the deceased ? The question was raised and 
considered by Birdwood and Parsons, JJ., and they differed as to the crime of 

the accused, Birdwood, J., holding that the offence of the 
Primary 2 nd Sccon- accused was no more than an attempt, because the death 
dary intention. of the deceased was caused by the five when the accused had 

no intention of causing his death, and when in fact he 
believed him to be dead. Parsons, J., however, 
was in favour of presuming an intention to kill, because of the fact of 
the killing. But thiswasapparently not the view of Sargent, G. J., to whom 
the case was referred in consequence of this difference of opinion, and who 
was for judging of the criminality of the act by the actual and not a 
merely presumed or constructive intention of the accused and so agreeing 
w'th Birdwood, J., he sentenced the accused only for an attempt under Sec 
307.2 Th^s case is not unlike that of a Divisional Bench of the Allahabad 


\. Sections S'*, 149, 


9. Kbaodu, I. L. R, 15 Bt^m. 194, 
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High Court in the case of Bhagwandin,^ a pseudo-sadhu, who inveigled 
fotir travellers on their way from Gawnpur to Allahabad and poisoned 
them by mixing dhatura with their food, his object being clearly proved 
to be robbery. One of the four men died from the effects of the poison, 
and the question was, what offence had Bhagwandin committeed, culpable 
homicide or less? It was held that in view of the fact that Bhagwandin 
only intended to stupefy the travellers to facilitate his robbing them, the only 
offence of which he could be convicted was causing grievous hurt by means 
of a deleterious substance, punishable under Sec. 328. Neither of these cases 
refer to two judgments in which the contrary was laid down. In one of them 
the accused struck the deceased a blow behind the ear which knocked him 
down, and then taking him for dead, hung him up to a tree, so as to make it 
appeal that the man had committed suicide. The medical evidence showed 
that the man died ofthe hanging, and not of the blow. The facts here were thus 
the same as in Khandu's case and yet the Court held that the offence of the 
accused would, under the circumstances, if proved, be no less than culpable 
homicide.* In the other case one Mst. Tulsa, being anxious to secure a chance 
for her elopement with her paramour and finding her parents in the way 
drugged them by mixing dhatura with their food, and from the consequence 
of which they only escaped by the timely ministrations of a native Hak'm. 
Mst, Tulsa was prosecuted for attempted murder. There can be no doubt 
that she had no actual intention of killing her parents : she only wanted to 
stupefy them. But the Court held that she was guilty of an attempted murder, 
as persons of her age were presumed to know of tlie deadly effect of that drug, 
and not that she in fact Anca; of it.® Here then there are cases in which the Courts 
are not agreed as to the measure of the criminal responsibili ty of the accused. 
This is sometimes the result of a too literal construction of a criminal statute. In 
^glandjsuch a case would, of course, presentno difficulty, nor indeed, should it 
in this country. For, as has been pointed out in the sequel, the question of 
intention is not the only question relevant for determining the criminal res* 
ponsibility of the accused. But all the same such cases suggest a close analysis 
and accurate perception of the meaning of such words as “intention”, 
‘knowledge”, “volunUrily” and the like, which lie at the very root of criminal 
jurisprudence, and which cannot be dismissed with a passing glance, as words, 
the meaning of which is known to every schoolboy. * * 


60. Mens rea : general exceptions.— Another element is determining 
the nature of criminal responsibility, and upon which the Code has justly devoted 
considerable space is the question of mens rea considered from the stand-point of 
Chapter IV which deals with the subject of exceptions to criminal liability. 
This chapter is one ofthe most important chapters in the Code, and as it 
naturally controls the whole Code, its knowledge is essential at every stage 
of the question. This chapter consists of thirty-one sections (76-106) and deals 
with the facts which negative or reduce criminality. These sections are in a 
sense elaborations of the general principle “no criminality without intention”, 
but they arc not quite obvious deductions from it. The chapter as a whole 
deals with two classes of exceptions— those in which the offences, though 
committed, is excusable, and thoscin which, though committed, it \s justifiable. 
Ihe gi;oundsofcxcusabihty are, (t) accident (Secs. 80,81); (ii) mistake 

(bees. 76, 79); (m) non-mentality due to either immaturity (Secs. 82, 83) 

or derangement (Secs. 84-86) ; (jc) consent (Secs. 87, 90); (d) benevolence 


1 I. L. R. 30 All. 568. 


2. 

Gout 

Gobindo 

Thakoor 

, 6. W. 

R. 


55. 






3. 

Tulsa 

(Mst.), I. 

L. 

R. 

20 All. 

143. 


Secondary intention 

ia 

trespass 

was 


rccogoiaed io Ram Saraa, ( 1906) P. R. 


No. 12 ; Jiwan Singh v. King-Em,)cror, 
8 Gr. L.J. 488 ; (1908) P. R. No. 17. 

but subsequently overruled in Abdul 
Majid V. Emperor, A. 1. R. 1938 Lab. 
634. 
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(Secs. 88, 89, 92, 93); (vi) duress (Sec. 94); or {vii) triviality (Sec. 95). 
The groundsfor justification are those comprised in the right of private defence, 
and which occupy the rest of the chapter (Secs. 96-106.) The difference 
between the two classes of exceptions is that while in the former case the act is 
excused for want of the necessary mens rea, in the latter case, the act is 
notexcused but justified onaccount of some other considerations neutralizing 
the liability otherwise incurred. In the first case, the act is not criminal 
because the intention was not criminal; in the other case, the act though 
criminal, is not punishable because it was otherwise meritorious. The general 
rules governing the operation of the several exceptions here enumerated have 
been more appropriately considered in the text to which reference is invited 
in this connection. 


61 . Abetment. — Hitherto the question ofcriminalityhasbeen considered 
as if it were a question of sole and single individual responsibility. But it is 
unfortunately seldom the case. For it is notorious that there is no criminal 
with out an accomplice. He may be invisible ; butfor him many a crime would 
become impossible. The Legislatures of all countries have, therefore, concerted 
measures for the prevention of such co-operation. But the subject’ naturally 
presents difficulties. For while the criminal is in the being, it is impossible to 
deny him the solace and succour of his companions. And in any case, it is 
obviously unjust to punish one merely for helping another unless his help was 
given with guilty intention. In such cases criminologists arc nati rally present- 
ed with three questions for soli tion : (t) when should an interference with an 
accessory commence ? (u) when should an interference with an accessory end? 
and {tii) what act should justify the interference ? Tlic authors of the Code 
were evidently much exercised by these questions, and their solution was that 
accession should be punished both before and after thefact. They accord’ingly 
divided abetmentinto previous and subsequent abetments, and made provision 
for the punishment in each case. Thisgave rise to an animated controversyin 
which the chief defects of the system seem to have been lost sight of. For the 
division was undoubtedly a novel one, and critics versed in the legal lore of the 
West and accustomed to such phrases as principal in the fix degree, and princi- 
pal in the second degree, could not tolerate a departure, the novelty of which was 
as conspicuous as were its defects. The division of abetmentinto previous and 
subsequent abetment was, however, not a novelty, for it closely corresponded 
with the division made in English law between an accessory before thefact 
and an accessory after the fact. Now, an accessory before the fact is defined 
by Lord Hale to be one who, being absent at the time the offence was com- 
mitted, does yet procure, counsel, command, or abet another to commit a 
felony^ and an accessory after thefact is where a person knowing the felonv 
to be committed by another, receives, relieves, comforts, or assists the felonv 

The scctiousasoriginally drawn were framed on this model, butthe question 

what constitutes “receiving, relieving, comforting or assisting the feIon»’2 
has undoubtedly created difficulties in English law, and the chaon-r 

ultimately recast, has done well to relegate subsequent abctm nt tosneoifir 

sections more directly dealing with the crimes which it was intended tn 

The chapter ot abetment only deals with what was called the 

mcnt oi abetment before thefact, subsequent abetment, or ab tment “fter^: 

lact, being punishable under the provisions of Secs. 201-204 919 9 ifi n j 

Secs. 221-225-B All these seed ^s, though found 

J.avc, however, the same object in view, namely to cut the felon off fmm 

all assistance before or after the fact, and thus render bis task more difficX 


L Hale F. t*. l>15. 


2. Ibid, at p. 618. 
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if not impossible. There is necessarily a difference between aprevioL’s abettor, 
and one subsequent. The former helps to the commission of a crime; the latter 
in its detection. The nature of assistance given in each case will, therefore, 
differ. In the one case it is enough if he counsels another to commit a crime; 
in the other case, his assistance must be by an actln tended to screen^the 
offender, and which presupposes knowledge of the person having committed a 
crime, A mere omission to apprehend the offender or toaidinhis apprehension 
is not enough. Nor is the mere omission to inform about his whereabouts 
penal unless it is illegal.^ 

62. For the rest the sections dealing witli abetment apportion the guilt 
according to the nature and degree of the offender’s complicity and its effect 
upon the actual crime committed. The various contingencies here presented 
follow the well-known rules devised by the English Law Commissioners, and 
are deducible from the precedents the effects of which have been discussed 
in the text. All these are the general provisions of the Code, the rest of which, 
with the exception of the last (Gh.XXIII) consisting onlyofone (Sec. 511) 
is confined to the definition of specific offences and the punishment appropriate 
to them. The last section of the Code deals with the general offence of 
“criminal attempt” — -thatis to say, an attempt which is something more than a 
preparation and something less than a completed crime. This section is, 
however, professedly intended to provide for cases not otherwise expressly 
provided for. There are, indeed, several sections so providing for the punish- 
ment of attempts, asfor example, an attempt towage war (Secs. 121, 125); 
to wrongfully restrain or overawe the Governor-General, etc. (Sec. 124); 
attempting to rescue a prisoner of war (Sec. 130); to commit murder (Sec. 
307); culpable homicide (Sec. 308); suicide (Sec. 308); and robbery 
(Secs. 393, 397). In this way attempts to commit all the piincipal offences 
have been accounted for — -what remain arc attempts to commit offences of 
lesser gravity; and which alone are pur ishable under the general provision 
of Sec. 511. It is general rule of criminal law that a mere preparation not 
amounting to an offence is too remote to be punishable as an offence. This 
policy is dictated by the rule that evena criminalis cn titled toa locus paenitentiae . 
But there are certain offences which admit no locus paenitentiae^ and in which 
even a preparation ismade punishable by the Gode. Such preparations relate 
towaging war against the King (Sec. 122); to commit depredation on an 
ally (Sec. 1 26) ; and to commi t dacoity (Sec. 399). In other cases the 
general rule prevails. The question what act is a mere preparation, and what 
amounts to an attempt as distinct from a mere preparation, has been the 
subject of comment imder Sec. 511. In the phraseology of that section it is a 
definite movement “towards the commission” of an offence. The language 

is not perspicacious, but whatever is its meaning has been setout under tlrat 
section. 

63. These are then the general principles of the Code which deal with 
introductory matters relating to the offences which occupy the rest of tlie enact- 
ment but which does not all contain an enumeration of the offences and their 
punishment.^ For the definition of the individual offences precedes the penal 
sections, which number no less than about 365 sections, butifwe eliminate 
therefrom all derivative offences, the principal offences found to have been dealt 
with in the Code will be fo^d to number no more than about 25 or 30 in 
number, which again, are interrelated to one anotlier as described in the 
preceding pages. In short, all tliese offences, though distinct and separate, arc 
intrinsically one, being the outward manifestation ofanevil disposition; and 
though they diffei in their nature, gravity and number, tlicy arc all encroach 
mentsonthe peace or rights of the people or arc infringements of the social 
conventions essential to the cohesion and continuance of society. 


1. Section 44, Gr, P, G. 


THE 


INDIAN PENAL CODE 
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(As amended np to date) 

Passed by the Governor-GekbraL of India in Council 
{Received the assent of the Governor^General on the 6th October, 1860) 

CHAPTER I 

Introduction 


Whereas it is expedient to provide a general Penal Code 
Preamble. for India; It is enacted as follows : 


SYNOPSIS 


1. Title. 

2. Preamble. 

Roles for the Interpretation of the 

Penal Code 

3 Crimes and criminal law. 

4 ! Definition of a Penal Act— Ambiguity 
of the term. 

5. Causes of the ambiguity. 

6. Rules for deciding whether an Act is 

penal. 

7. Interpretation favourable to accused. 

8*. Benefit of doubt. _ 

9. Enunciation of law and definition. 

10. History of legislation. 

11. R.eports of committees appomted by the 

State. 

12. Aid of English and American law. 

13 ! Proceedings in Parliament: 

Objection and Reasons. 

14. Qualifying clause. 

15. Title of chapter. 

16. Illustrations. 

17. Proviso. 

18. Exceptions. 

19. Marginal notes and headmgs. 

20. Saving clause. 

21. Punctuation. 

22. Addition of words. 

23. Retrospective operation. 

24. Repeal and amendment. 

25. Specific offence. 

Construction of Penal Acts 

26. Strict construction; 

Relaxation of rule of strict construe* 

tion. 


27. Operation of statute not to be narrowed 
by strict construction. 

28. Beneficial construction. 

29. Construction of criminal statutes to- 
day. 

30. LiteraLinterpretation. 

31. Remedial and penal statutes— General 
features: 

— Remedial statutes. 

—Penal statutes. 

—Where statute is both “remedial** and 
“penal**. 

— Interpretation, 

32. Mandatory and directory statutes— 
General features: 

—Distinction between mandatory and 
directory statutes. 

— Mandatory statutes. 

— Directory statutes. 

33. Powers and duties — ^Tbeir relationship. 

34. Implied powers. 

35. Statutory exercise of powers. 

36. Statutory rules. 

37. Intention of Legislature. 

38. Mens rea, 

39. in statutory offences. 

40. Principles of natural justice. 

41. Special Acts, offences luider 

42. Lawof sedition and Press Act. 

^•9* LiimitatioQS« 

44 . Ignorance of law. 

45. Ultra oires. 

46. Severability, doctrine of; 

—English cases 

47 . General — Vicarious liability. 


1. Title.—The governing title of an Act, that which produces the 
statute is undoubtedly part of the Act itself and it is legitimate to use it for 
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the purpose of interpreting the Act as a whole and ascertaining its scope.' 
The short title is, however, given to the Act solely for the pui'pose of facility 
of reference, anditis not legitimate to use it for the purpose of ascertaining 
the scope of the Act.* 

The full title and preamble have been often used to determine the 
scope and the purview of the Act and the object of the Legislature.* The 
title, however, is not conclusive of the intent of the Legislature.* If the 
statute is clear and unambigfuous, no reference can be made to the title.* 

The policy and purpose of a given measure may be deduced from the 
long title and the preamble thereof.* The title and preamble, whatever theii 
^^Iue m^’ghtbe as aids to the construction of a statute, tmdoubtedly throw 
lighten the intent and design of the Legislature and indicate the scope and 
purpose of the legislation itself.’ The title of an Act is not conclusive of the 
intent of the Legislature but constitutes only one of the numerous sources 
from which assistance might be obtained.* It is undoubtedly part of the 
Act itself and it is legitimate to use it for the purpose of interpreting the 
Act as a whole and ascertaining its scope.* Recourse may be had to the title 
(long or short) of an Act only when the meaning of the Legislature in the 
^acting part of the statute is not clear.'® But if the language is plain the 
Court cannot refuse to give effect to it as going beyond the title or limit the 
construction of any section because of the title." It is elementary to say that 
the intention of the Legislature must be gathered from the language of the 
Actitself. It isonlywhen there is ambiguity and when an expression used by 

capable of more than one meaning that it is permissible 
to the Court to look at the preamble, even to look at the title of the Act, 
m order to Hnd out what was the object with which the Legislature put the 

egislation upon the Statute Book or what was the mischief which the Legis- 
Jature was out to remedy.'* ® 

title of a chapter in an Act cannot be legitimately used to restrict 
wie plain terms of an enactment.'* 


is a part of an Act, but it is not an operative 
part thereof. A preamble, of course,does not override the plain provisions 
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of a statute. It has been described as a key to an Act.’ It is one the 
cardinal principles of construction that where the language of an Act is clear, 
the preamble must be disregarded though, where the object or meaning of an 
enactment is not clear, the preamble may be resorted to explain it. Again, 
where very general language is used in an enactment which it is clear must 
be intended to have a limited application, the preamble may be used to 
indicate to what particular instances the enactment is intended to apply.* 
Courts cannot, therefore, start with the preamble for construing the pro- 
visions of an Act, though it would be justified in resorting to it, nay, it 
will be required to do so, if it finds that the language used by Parliament 
is ambiguous or is too general though in point of fact Parliament intended 
that it should have a limited application.* The preamble may afford useful 
light as to what a statute intends to reach, but if the enactment is itself 
clear and unambiguous, the preamble cannot qualify or cut down the enact- 
ment.* When a preamble contradicts the enacting portion of a statute and 
that portion is quite clear, the enactment must prevail over the preamble. 
^ Ki f * The preamble cannot be used to alter or detract from or 

tute1™a to^its clear and unambiguous statement in the enact- 

interpretation. ment itself.® It is true that a preamble of a statute is the 

key toits interpretation but the intention of the Legislature 
is not necessarily to be gathered from the preamble taken by itself. The 
intention of the Legislature can only be gathered from the Act taken as a 
whole.® The following passage from the judgment’ of Lord Tenterden 
quoted m the above-noted Nagpur case may be read with advantage; “In 
construing Acts of Parliament we are to look not only at the language of 
the preamble, or of any particular clause, but at the language of the whole 
Act. And if we find in the preamble, or in any particular clause, an 
expression not so large and extensive in its import as those used in other 
parts of the Act, and upon a view of the whole Act we can collect from 
the more large and extensive expressions used in other parts the real in- 
tention of the Legislature, it is our duty to give effect to the ’larger expres- 
sions, notwithstanding the phrases of less extensive import in the preamble 
or m any particular clause.’* Aspointed out in the above-noted Nagpur case, 
the observations of Lord Tenterden apply equally to those Acts, where the 
preamble goes further than the Act itself. Ram Lai, J., in his order of 
reference to the Full Bench in Manohar Lai v. Emperor,^ said that if the 
word has more than one meaning and it is a matter of doubt which of these 
meanings is used in the body of an Act, it is permissible to look at the 

preamble of that Act to decide which of several meanings attaching to the 

word was intended by the Legislature. ^ 


In Hnding out the purpose of the Act, the Court should look not only 
to the language of the preamble, but to the provisions of the Act as a whole 
and, f,t finds in the preambl e an ex pression not so large and extensive” n 




3. 

4. 


Empercr f». Dhoi'iram Holaram. A. T. R. 
1941 Sind 221 at p. 223: I.L.U. (1941) 
Kar. 431 

Craies : Interpretation of Statutes, 5th 
Ed , pp- 188, 189. 

Burrakur Coal Co. Ltd. o. Union of 
India, A. 1. R. 1961 S.C. 954 at pp. 
956-57 tfl962) 1 S. G R.44. 

Per Lord Halsbury, L C., in Powell 
V. Kempton Park Racecourse Co. 
(1899) A. G. 143 ; see also Secretary 
of State for India v. Maharaja of 
Bobbili. 46 I. A. 302 ; and Mani 
Lai Singh v. Trustees for the improve- 
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7. 
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R 45 Gal. 


ment of Calcutta, I L 
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I Emperor. A I.R. 
On? P ? P- 312:207 I. G. 481. 

loSfl Emperor, A.I.R. 

M P- 201 • J L.R. (1947) 

L X 326' 

(1828) 108 E.R, 863 

P-2: I. L. R. 
T* T 202 1. C. 735: 43 Gr. 

L.J. 897: 44 P.L R. 524. 
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itsixnport as used in any provis'on of the Act, it is the duty of the Court 
to give effect to the large expression notwithstanding phrases of less exten- 
sive import of the preamble. The true intention thus can be gathered from 
the preamble as well as other provisions of the Act.^ 

In Interpretation of Statutes,^ th.G rule is stated as follows: 

The preamble of a statute has been said to be a good means of 
finding out its meaning, and as it were, a key to the undertaking of 
it, and, as i t usually states, or professes to state, the general object 
and intention of the Legislature in passing the enactment, it may 
legit'mately be consulted to solve any ambiguity, or to fix the 
meaning of words which may have more than one or to keep the 
effect of the Act within its real scope whenever the enacting part is 

in any of these respects open to doubt But the preamble 

cannot either restrict or extend the enacting part, when the language 
and the object and scope of the Act are not open to doubt.** 

“The preamble may now be regarded like the title, as part of the 
statute lor the purpose of explaining, restraining or even extending 
enacting words, but not for the purpose of qualifying or limiting 
express provisions couched in clear and unambiguous terms.’*® 

It is now well settled that the preamble is part of the statute and that 
itcould be referred to for explaining or even enlarging the meaning of the 
words occurring in the body of the statute.* The preamble of a statute has 
said to be a good means of finding out its meaning and, as it were, a key 

to the understanding of it.® In Sardar Inder Singh v. State 
upreme Court. of Rajasthany^ the petitioners sought to dispute the correct- 

ness of the recitals in the preamble, their Lordships of the 
bupicme Court held “this they clearly cannot do**. The policy and purpose 
w a given measure may be deduced from the long title and preamble thereof.’ 
wmie the preamblcofa statute is the key to its interpretation, the inten- 

A is to be gathered not from the preamble alone but 

u - ^ whole. The preamble is conclusive as to the 
lacts which operated on the mind of the Legislature. It indicates the 
occasion and the reason for the enactment. But if the enacting part is 
ear and unequivocal, the preamble can neither restrict nor enlarge the 


1955 Hyd. 128; Kavalappara Kotta- 
rathil Kuchunit?. State of Madras and 
Kerala, A.T.R. I960S.C. 1080: (19f>0j 

3S G.R. 88-^. 

6- A. I. R. 1957 S C. 510 at p. 516: 
1957 S. G. A. 735; see the observation 
of Holmes, J., in Block o. Hirsh, 
(1920) 65 L. Ed. 865: 256 U.S. 135. 
7. The Kerala Education Bill, In re, A. I. 
R. 1958 S. C. 956 at p. 974; 1958 
Ker. L. T. 465, relying on Biswambar 
Singh V. State of Orissa, 1954 S. G. 

R. 842; 1954 S. G. T- 219: I. L. R. 
(1954) Orissa 398: A. I. R. 1954 S C. 
139; see also Kedar Nath Bajoria v. 
State of West Bengal, 1954 S. G. R. 
30: 1953 S. C. A. 835: A. I. R. 1954 

S. C. 660: 54 Cr. L. J. 1621, which 
included “provisions’* also for this 
purpose. 

I. P. C.— 5 


Baiudcv p* Damodar Lai, A. I. R. 1971 
o ^ at p. 118. 

2. 9th Ed., pp. 46 and 48. 

3* Halsbury’s Laws of England, 2nd Ed., 
Vol. XXXI, para. 558. 

4. Nageswara Rao o. State of Madras, 
A. I. R. 1954 Mad. 643 at p. 647: 
(1953) 2 M. L.J. 724: 1953 M.W.N. 

5. Thangal Kunju Musaliar v. Venkata- 

chalam Potti, A. I. R. 1956 S. G. 246 
at p. 264: (1955) 2 S. C. R. 1247: 
1956 S. G. A. 259 : 1956 S. G. J. 
323 : (1956) 29 I. T. R. 349; see 
also District Board, Bhagalpur v. 
Province of Bihar, I . L. R. (1954) Pat. 
563; 2 B. L.J. 603: A. I. R. 1954 Pat. 
529 (D. B.) ; Passirlal Mannoblal 
Gbhuttanbai, 1947 M. P. L. J. 769; 
State V. Hyder Ali, I. L. R.‘(1955) 
Hyd. 188: 1955 Gr. L. J. 798: A. I. R. 
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scope of the enacting provision.^ Whilst the preamble 
Limitations on the of an Act may be consulted when the enacting part is open 
use of preamble. to doubt, it cannot either restrict or extend the enacting 

part when the latter is free from doubt. Nor can it cut 
down the express provisions of a law by consideration of the supposed intention 
of the Legislature in passing it. If the Bill provides for a wider mischief than 
the Bill in its sections enacts the Courts are not to give those sections a wider 
scope than their language properly interpreted justifies.® But where the clear 
language of the enactment leads the Court to one conclusion only, namely that 
the Le^slature was aiming at the removal of other m'schiefs besides those refer- 
red to in the preamble, then the Court must give effect to the clear language 
of the enactment and help the Legislature to remove the mischiefs indi- 
cated.® The preamble of an Act discloses the primary intention of the 
Legislature but it cannot override the provisions of the Act if these provi- 
sions are in conflict with the preamble itself and lead to some result not 
warranted by the preamble.^ It is elementary to say that the intention 
of the Legislature must be gathered from the language of the Act itself 
It is only when there is ambiguity and when an expression used by the 
Legislature is capable of more than one meaning, that it is permissible to 
the Court to look at the preamble, even to look at the title of the Act in 
order to find out what was the object with which the Legislature put*the 
legislation upon the Statute Book or what was the mischief which the 
Legislature was out to remedy.® A preamble cannot control or delimit the 

plain and natural meaning of any part of an enactment, jt jg not open to 

a court to refuse to give effect to a plain statutory provision on the ground 
that it is beyond the scope and object of the Act as declared in the pream- 
ble thereto.® Where a statute is understood in the context of its preamble 
enacting part, the existing state of law and other legitimate context if the 
enacting part is open to one and one construction alone, that construction 
must be given effect to. Where, however, it is open to several alternative 
constructions then that construction which is in accord with the preamble 
should be accepted.’ Radical amendments in an Act reflect a different 
intention to thatexpressed in the preamble and tlie fact that the preamble 
Itself isunchanged does not in any way indicate that the legislative intention 
also IS unchanged.® There is no justification for the restriction of plain and 
unambiguous language in a statute, years after its passing on account of 


1. Mohamadali F’lkruddin o. Gokulpra- 
sad Lalaram, A. I. R. 1954 Nag. 209 
at p. 211 (D. B.); I. L. R. (1954) 
Nag. 323: 1954 Nag.L.J. 181;Ragha- 
vendra Singh v. Pu'thpandra Singh, A. • 
I. R. 1955 V. P. 19; \lohammad Bin 
Salem 0 . Uraaji, I. L. R. (1955) Hyd. 
169: A. I. R. 1955 Hyd. 113 (F. B.); 
/nre Chacko, (19-54) 2 M. L. J. 737: 
67 M. L. W. 1027; State of West 
Bengal v. Abdul Quadcr, 60 G. W. N. 
962 (D. B.); Jitendra Pratap o. Bhag- 
wati Prasad Singh, A. I. R. 1956 Pat. 
457 Pd.B.). 

2. In re Chacko. (1954) 2 M. L. J. 727: 67 
M. L. W. 1027. 

3. Commissioner of Labour v. Associated 
Cement Companies Ltd., A. I.R 1955 
Bom. 363 at p. 366 (D. B.) : I. L. R. 
(1955) Bom. 467 : 57 Bom. L. R. 
367; tee also Powell v. Kempton Park 
Racecourse Co., ' 1899 A. C. 143: 
68 L. J. Q. B. 392. 
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H. p, Barua o. State of Assam, A. I 
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1955 Bom. 363 at p. 365 : I, L. R. 
(1955) Bom. 467: 57 Bom. L. R. 
367; Deoragin Debi v. Satyadhynn 
Ghosai. 58 G. W. N. 64 ; A. I. R. 

1954 Gal. 119 (D. B) ; Rehman Sha- 
goo D. State of Jammu and Kashmir, 

/V- J- * K. 29 at p. 33 

( • 1958 Gr. L. J. 885, where it 

was said that the preamble is not part 
of the^ Act but this, it is submitted, 
IS against the warrant of authority. 
Nanncka Seshayya v. State of Madras, 
A. 1. R. 1957 A. P. 466 at p. 467 • 
(1957) 1 Andh. W. R. 160. 

Kidar v. Copal Tunyaji Sutar. 1957 
M. P. L.J. 729. 
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inconvenience or incongruity discovered ex post facto.^ It cannot be beH 
that if any particular provisions of the Act are not covered by the brief 
language of the preamble, the Legislature did not intend to make provision 

for purposes which can clearly be inferred from those provisions of the Act 

thoi^h not mentioned in the preamble.^ 

The preamble is conclusive in so far as it elucidates the intention of the 

Legislature butit is not conclusive of the intent and pur- 
When preamble is poses of the legislation. These have to be gathered from 
conclusive. various provisions of the statute itself ?nd not merely 

from an isolated examination of the preamble which may 
indicate the primary object in view but may not refer in detail to certain other 
objects which are incidental and essential to the working out of the primary 
object of the legislation.® 

It is permissible to understand the scope of the preamble in the light of 
the Statement of Objects and Reasons.* 

Motive or malice in prosecution cannot absolve a criminal; may be if 
established it may have its effect in appreciation of the evidence for the 
prosecution.® 

Lord Blackburn in River Wear Commissioner v. Adamson^ said : 


“the office of the Judge is not to legislate, but to declare the 
expressed intention of the Legislature, even if that intention appears 
to the Court injudicious**. 


The Court, therefore, is not expected to play the role of a legislator 
and interpret law in such a way so as to expand its scope of activity on 
purely equitable considerations, for it would be transgressing the limits of 

its function, which is only to declare law and not to make it. Closely allied 
with this fundamental concept of interpretation is the doctrine explained 
in the maxim d verbia legisnon recedemdum est (from the words of the law there 
should not be any departure). It is well accepted as a golden rule Oi 
interpretation that the ordinary meaning of the words used by the statute 
and the grammatical sense thereof should be adhered to. It is therefore 
necessary to look into the words employed by the Legislature.’ 

Rules for the Interpretation of the Penal Code 


3. Grimes and criminal law. — Acts relating to crimes and criminal 
law are Subject to the uniformity provisions of the State constitutions and 
to the constitutional limitations forbidding speciallegislation where a gene- 
ral law is applicable, Many State constitutions forbid the punishment of 
crimes and misdemeanours by special or local laws,® and some constitutions 


1- Prince Ernest of Hanover o. Attorney- 
General, (1955) 3 W. L. R. 868 : 
(1955) 3 All E. R. 647 . 

2. Tej Bahadur Singh 0, State, A. I. R. 

1954 All. 655 at p. 658 (D. B.) : 
1954 A, L. J. 681 : 1954 Cr. 

L. J. 1399, 

3. Anil Kumar Bhattacharjee o. Deputy 
Ck)mmissioner and Collector, Kamarup, 
A. I. R. 1959 Assam 147 at p. 151. 

4. Kewalcband Sowcar o. State of Mad** 
ras, A. I. R. 1957 Mad. 514 at p. 
516 : (1957) 1 M. L.J. 329: (1957) 

M. L.J. (Gr.) 196. 

5. P. Sirajuddin o. Government of Mad- 
ras, A.l.R. 1968 Mad. 117 at p. 124. 


6. (1877) 2 A. G. 743 atp. 764. 

7. Laswaran Chettiar 0. K. Subbarayan, 
A. I. R. 1971 Mad. 163 at p. 165. 

8. Ala. Const., Art. IV, Sec. 104 ; Ariz. 
Const., Art. IV, Sec. 19; Gal. Const., 
Art. IV, Sec. 25; Fla. Const., Art. 
Ill, Sec. 20; Idaho Const., Art. HI, 
Sec. 19; Ind. Const., Art. IV, Sec. 
22; Ky. Const., Sec. 59; Mont. Const., 
Art. V, Sec. 26; Nev. Const., Art. IV, 
Sec. 30; N. D. Const., Art. II, Sec. 
69; N. M. Const., Art. IV, Sec. 24; 
Ore. Const., Art. IV, Sec. 23; Utah 
Const., Art. VI, Sec. 26; Vu. Const., 
Art. IV, Sec. 63; Wyo. Const., Art, 
III, Sec. 27. 
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forbid special laws restoring the rights of citizenship to persons convicted of 
famous crimes.^ Acts relating to crimes and criminal law are valid if they 
^ 1- .. do not conflict with specific constitutional limitations,^ and 

crime? and criS- classification is reasonable and not arbitrary.^ A 

nal law. statute must not be enacted to meet the exigencies of a 

particular case, but must apply alike to all under the same 
circumstances or conditions.^ The liberality of the Courts in construing Acts 
T -u 1-. r/t . relating to crimes and criminal law is explained by the fact 

that the Courts hesitate to overthrow a legislative deter- 
relating to crimes mination that a Criminal statute has been proved necessary.® 
and criminal law. 


4. Defmition of a Penal Act — Ambiguity of the term. — The 

term ‘‘penal statute”, if employed without qualification, is ambiguous.® Most, 
if not all, acts containing a command or prohibition contain also some ex- 
press penalty or sanction for disobedience to the command or prohibition 
which they contain, and where they are silent as to the sanction for diso- 
bedience to their commands or prohibitions the common law or the received 

rules of construction import into them the appropriate sanction i.e. where 

the disobedience affects the public interests, liability to indictment for 
misdemeanour^ and where it affects private interest, liability to action by the 
person injured by the disobedience. In constr uing an Act, one must adhere 
closely to the language of the Act. If there is ambiguity in the terms of a 
provision, recourse must naturally be had to well-established principles of 

construction but it is not permissible first to create an artificial ambiguity 

and then try to resolve the ambiguity by resort to some general principle.® 

Itis a well-established rule of interpretation of statutes that in case of 
ambiguity in a procedural provision that construction must be accepted 
which will advance the remedy rather than prevent it. 


1. Cal. Const., Act. IV, Sec. 25; Idaho 
Const., Art. Ill, Sec. 19; Ky. Const., 
Sec. 59; Mont. Const., Art. V, Sec. 
26; N.M. Const., Art. IV, Sec. 24;N.G. 
Const., Art. II, Sec. 1!., N. D. Const., 
Art. II, Sec. 69; Wyo. Const., 
Art. Ill, Sec. 27. 

2. Pacific Coast Dairy o. Police Court of 

San Francisco, 214 Cal. 668: 8 P. 

(2d) 140: 80 A. L. R. 1217 (1932); 
Fleming d. Superior Court Orange 
Go., 196 Gal. 344 : 238 Pac. 88 
(1925); People o. Keseling, 35 Cal. 
App. 501: 175 Pac. 484 (1918); Ex 
parte Martin, 757 Cal. 51 ; 106 Pac. 
235: 26 L. R. A. (N. S.) 242 (1910); 
Gardner v. Superior Court Los Ange- 
les Co., 19 Cal. App. 548 : 22 P- (2d) 
757 (1935); People r. Jones, 280 III. 
259: 117 N. E. 417 (1917). 

3. Peoples. D.wson, 210 Gal. 366: 292 
Pac. 267 (1930); People o. Andrich, 
135 Gal. App. 274 : 26 P. (2d) 902 
(1933): People v. Comp, 42 Gal. App. 
411: 183 Pac. 845 (1919); People v. 
Hale, 64 Cal. App. 523 : 222 Pac. 148 
(1923). 

4. Commonwealth v Newhart, 97 Pa. 
Super. Cl. 216 (1930). 

5. “‘A State may classify with reference to 
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the evil to ^ prevented, and if the 
class discriminated against is or reason- 
ably might be considered to define those 
from whom the evil is mainly to be 
feared, it properly may be picked out. 
A lack of abstract symmetry does not 
matter. The question is a practical one, 
dependent upon experience. The de- 
mand for symmetry ignores the specific 
mflerence that experience is supposed to 
have shown to mark the class.,” Camp- 
bell V. Commonwealth, 229 Ky. 264; 

S.W. (2d) 227 at p.230: 63A.L.R. 
932 (1929); Salutes and Statutory Construe^ 
tiorty by J, G. Sutherbnd, 3rd Ed.. 
Vol. 2 at pp. 105, 107. 

See Huntington o. Attrill, (1893) A. 
G. 150, for difference between a 
penal and remedial action, and see 
Stanley o. Wharton, (1821) 9 Price 
oOI, and Halsbury’s Laws of England^ 

3*’ pp- '‘59, 703; 3rd 

Ed., Vol. 36, p. 365. 

^53.^0^' * Q.B. 747 at pp. 

Gomniissimor of income-eax Madras 

Ltd., Madras, A- X. R, 
19^ S. C. 1473 at p. 1475: (1965) 2 
w. G* A. 208. 
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T?he rule of exhaustion of statutory remedies, that is, the courts would 
ordinarily refuse to exercise thei powers under Art. 226 until and unless 
the statutory remedies have been exhausted by the petitioner, is not rigid. 
As their Lordships of Supreme Court have pointed out in A. V. Venkate swaran v. 
R. S* Wadhwani^ the rule of exhaustion of statutory remedies before a writ is 
granted, is a rule of policy, convenience and discretion rather than a rule of 
law. Their Lordships referred to the decisions in Union of India v. T. R, 
Varma^ and State of Uttar Pradesh v. M.ohammad Hooh.^ 

The observations made in the special context of a definition in a diffe- 
rent statute by another legislature can obviously not be called in for the 
purpose of interpretation in the present case. One has only to hearken to 
the warning given by their Lordships in L. A. Adamson v. Melbourne Board 
of Works ^ ; 

‘‘Moreover their Lordships would observe that it is always unsatis- 
factory and generally unsafe to seek the meaning of words used in 
an Act of Parliament in the definition clauses of other statutes deal- 
ing with matters more or less cognate, even when enacted by the same 
legislature. A fortiori must it be so when resortis had, as in the 

case,® for this purpose to the enactments of other legisla- 
tures.** 

Similarly, a Division Bench consisting of Chief Justice Grille and 
Hidayatullah, J., as he then was, in Jainarayan Ramkisan v. Motiram Gangaramf 
have held— 


“It is well-known rule of construction that it is not permissible 
in interpreting one Act to travel beyond it and to apply definitions 
(except in the General Glauses Act) of other Acts.*’'^ 

From the point of view of a pleader a penal statute is one upon which an 

action for penalties can be brought by a public officer, or by 
from^ dI ^ person aggrieved. But “Penal Act** in its wider sense in- 

view point. eludes every statute creating an offence against the State, 

whatever the character of the penalty for the offence. And 
the expression “penal,” as used in the international rule that ‘‘the courts 
of no country execute the penal laws of another,** applies “not only to 
prosecutions and sentences for crimes and misdemeanours but to all suits in 
favour of the State for the recovery of pecuniary penalties for any violation 
of statutes for the protection of its revenue oi other municipal laws,® 
and to all judgments for such penalties’*.® 

The English Courts will examine the terms of a foreign Act to see 

whether it is or is not a penal law, and in their exami- 
penar^Uw^” nation will not be bound by the construction put upon the 
EngUsh ^urts. ^ Act in the State to which it be longs;® otherwise an English 

Court might be bound to enforce a foreign law which it 


1. A. I. R. 1961 S. C. 1506. 

2. 1958 S. C. R. 499 pp. 503-4: A. I. 
R. 1957 S. C. 882, 

3. 1958 S. G. R. 593 pp. 605-7 : A. I. R. 
1958S. C. 86; Gangadbar Lalliram o. 
Nirvaeban Adhikari Marketing Society, 
Vijayapur, A. I. R. 1971 M. P. 16 at 
p. 19. 

4. A. I. R. 1929 P.G. 181. 

5. (1920) 27 G. L. R. 377 (Aus.). 

6. A. I, R. 1949 Nag. 34. 

7. Gram Panchayat o. Amar Nath, A. 1. 
R. 1971 Punj. 394 at p. 398. 


8. In Sydney Municipal Council o. Bull, 
(1909) 1 K.B. 7, the English Courts 
refused to enforce the payment of a 
municipal tax or charge imposed by 
an Act of New South Wales, as being 
a liability imposed by a foreign State 
solely for its own domestic purposes. 

9. State of Wisconsin v. Pelican insurance 
Society, (1887) 127 U. S. 265 at p. 
290, approved in Huntington v. AttviU, 
(1893) A.G. 150 at p. 157. 

10. Huntington v. Attril, iu/ira. 
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deemed penal on the strength of foreign decisions that it was not penal, tn 
Lecontufier v* the Mouse of Lords held ^at the French Law of Associations 
was a penal law or law of police and order, and could not receive any extra- 
territorial recognition, “The Courts of this country will not recognise a 
disability not amounting to a change ofstatute^ not known to our law.*’* 

5. Gaasesofthe ambiguity. — ^The cause of the ambiguity is that — • 
statutes fall from the point of view of penalty or sanction into three, and 
not into two classes, viz. : 

(1) Acts enforceable by criminal remedies; 

(2) Acts enforceable by civil remedies by way of damages; 

(3) Acts enforcable by civil remedies in the form of penalty, forfei- 
ture, or disability. 


Into the third class fall those new comparatively rare Acts in which the 
sanction for disobedience consists in the right to sue for a specific penalty by 
civil procedure, i.e. by what is a penal action properly so-called. The 
object of such statutes is punishment, and the sum recoverable there- 
under, whether called penalty or damage, is not assessed wii a view of 
compensating the plaintiff.* These fall into two sub-divisions: 

(a) Action by the Attorney-General or a public official. 

{b) Action by persons aggrieved. 


The right of a private prosecutor to proceed in a criminal case is theoreti- 
cally a rigiit to act for the Grown. The prosecutor (since 
the abolition of common law appeal) recovers nothing for 
himself by the prosecution, except in the case of offences 
^der Sec. 45 of the Larceny Act, 1916. The common 
informer procedure whereby in penal actions the common 
informer usually obtained by specific statutory provision the whole or part 
« 1 .... of the “blood-money”* has been abolished.* 


Right of private 
prosecutor to pro- 
ceed in a criminal 
case. 


Common law m 
former procedure 


Example. 


In 1776 Lord Mansfield in an action of debt to recover pen- 
alties under the 7 & 8 Will. 3, o. 34 (Quakers), against 
bribery said; **Penal actions were never yet put imder 

the head of a criminal law or of crimes. To make 

this a Criminal cause, the construction of the statute must be 

extended by equity. It is as much a civil action as an action 

for money had and received.**® And in the well-known case of 
Attomey-Generalv. Bradlaugh,'^ an information by the Attorney-General to 
recover penalties against the defendant for sitting and voting in the Mouse 
of Commons without taking the oath, Brett, M. R., said ; “The recovery of 
a penalty, if that is the only consequence, does not make the prohibited 
act a crime. If it did, it seems to me that that distinction which has been 
well-known and established in law for many years between a penal statute 


1. (1910) A.G. 262; cf. Re Selofs Trust, 
(1902) 1 Gh. 488. 

2. Worms p. De Valdor, (1880> 49 L. J. 
Ch. 261, Fry, J-, on a French “pro- 
digal”. 

3. Thomson v. Lord Glanmorris, (1900) 
1 Gh. 718 atp. 725; and ««« Saunders o. 
Wici, (1892) 2 0.3. 321. 

4 . A term.uscd opprobriously, but surviving 


from the ancient Saxon law and the 
procedure by appeal. 

5. Common Informers Act, 1951 (14 & 
15 Geo. 6, c. 39), Sec. 1, 

6. Atebeson o. Everitt, (1775) 1 Gowd. 
382 atp. 391. 

7. (1885) 14 0-B.D. 667; cj. Brown p. 

Allweather Mechanical Groutios Go. 
(1954) 2 0. B. 443. * 
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and a <a*iininal enactment, would fall to the ground, for every penal statute 
would involve a crime, and would be a criminal enactment.’* 

proceedings of Cl. (it) differ from ordinary civil action only in that the 
sum recoverable is liquidated . They are not penal laws within the meaning of 
International Law in that they are actions brought by a subject to enforce 
bis own interest and the liability is imposed for the protection of his 
private rights.^ 

The question whether an Act is or not penal is now in civil cases 

material for four reasons only • 

Reason for impor* 
tance of penal Act 
in civil cases. 


(1) with respect to discovery, inasmuch as equity has dealt with 
such actions as so far criminal in their nature as to refuse to assist 
the plaintiff by interrogation of the defendant; 

(2) with respect to the need of leave of the Goui t to compromise an 
action brought on the statutes; 

(3) with respect to venue, which in penal actions was usually 
local and 

(4) with respect to the right of appeal; for if a penal action were 
held to be “a criminal cause or matter**, no appeal would lie to \he 
Civil Court of Appeal.® 

With reference to criminal law the question whether an Act is penal is 

material for the purpose of deciding whether disobedil^ce to 

import^ce of ^ misdemeanour, but this question can only 

penal Act in m the absence of a specific sanction in the Act itself, 

criminal law, “It may I think be taken that where a duty is imposed upon 
a company in such a way that a breach of the duty amounts to a 
disobedience of the law, then, if there is nothing in the statute either 
expressly or impliedly to the contrary, a breach of the statute is an 
offence which can be visited upon the company by means of an 

indictment Now it is true that there are statutes which do not 

create ar imperative and positive duty to the public but which only impose 
as the result of non-compliance with the directions of the statute, a 
pecuniary loss on the individual who does not so comply. In such a case 
it is not the intention of the Legislature to make the disobedience of 
the law a misdemeanoiu*, it is only the intention to provide that if the 
person does not comply with the directions of the statute he must submit 
to the penalty. In each case it is a question of the construction of the 
Act to see if that is what is meant.”* 


!• Huntington v. Attrill, (1893) A. C. 
150. 

2. Local venue in actions under statutes 
prior to 1875 was abolished by Ord. 
36, r. 1 of the Supreme Court Rules 
of 1875, and was not revived by the 
R. S. G., 1883; Buckley o. Hull Docks 
Go., (1893) 2 Q.B. 93; and by the 
^blic Authorities Protection Act, 1893, 
it was abolished as to all proceedings to 


which that Act applied. 

3. Supreme Court ofjudicaturc Act, 1925, 
Sec. 31 (1) (fl) Ex Parte Woodhall, 
(1888) 20 Q..B.D. 832; R. p. 

Wiltshire JJ., (1912)1 K.B. 566. 

4. R.f. Tyler, (1891) 2 Q..B. 588atpp. 592, 
594, Bowen, L. J. ; Attomey- 
Gvneral v. Radloff, (1854) 10 Ex. Gh. 
84tapp. 101, \Q1, per Platt, B. 
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6. Rales for deciding whether an Act is penal. — llie following 
rules apply for deciding whether statutes are not to be deemed penal : 

(1) Primafacie^ the imposition of a fine or penalty or forfeiture 

by a statute makes the procedure criminal.^ 

First Rule. “Where a proceeding is one to enforce a penalty, 

or where a proceeding is one— not that it must end 
in a penalty, because the decision may be in favour of the person 
against whom it is taken— but where the proceedingis of such a 
nature that it may result in a penalty, it is a penal proceeding. ”2 

Lord Fitzgerald, in Bradlaugh v. Clarke,^ thus laid down the rule 
to be deduced from the old authorities^: “Where it is ordained by 
statute that for feasance, misfeasance, or non-feasance the 
offender shall forfeit a sum of money, and it is not expressed 
to whom he forfeits it, in all such cases the forfeiture shall 
be extended for the Q,ueen, save in cases where the penalty is 
assessed as compensation to the party injured and a private 
individual cannot sue.** 

(2) That the fine, penalty, or forfeiture is payable to an individual 

does not perse render the remedy civil.* 

Second Rule. 

(3) But where the penalty is recoverable by action of debt the 

remedy is civil. Even in this case the action may 

Third Rule. not be compromised without the leave of the 

Court,® and a collusive action for penalties is both 
unlawful’ and ineffectual.® 

(4) In certain cases the penalty has been held to be in truth 

liquidated damages and not a penalty in the stricter 
Fourth Rule. sense.® Where an Act imposes a penalty for its 

contravention, the question arises whether the 
penalty is inflicted by wayof punishment or by way of compensation 
for the breach. If the former, the contravention is a criminal 
offence, and even if the sole remedy for the offence is the statutory 
penalty, the contravention is nonetheless criminal.*® 

(5) In certain other cases, the penalty being recoverable only by 

a person aggrieved, the action is deemed so fat 

Fifth Rule. penal that discovery in aid of it is not permitted.** 

(6) An Act may be remedial from one point of view and penal 

from another. 

Sixth Rule. 


1. Mellor 0. Denham, (1810) 5 Q.. B. D. 
467 ; B.* V. Whitchurch, (1881) 7 
Q.. B.D. 534 ; Paget, (1881) 8 Q. B. 
D. 151 ; at p. 157, t>er Field, J. ; Ex jertt 
Schofield. (1891) 2 Q.. B. 428. 

2. Derby Corporation p. Derbyshire 
County Council, (1897) A. G. 550 
at p. 552, per Lord Herschcll. 

3. (1883) 8 App. Gas. 354, 383. 

4. Bacon, Abr. tit. Prerogative, B. 10. 
Cf. Llewellyn o. Vale of Glamorgan 
Ky., (1898) 1 Q.. B. 473 on Sec. 53 
of the Rys. Clauses Consolidation Act, 
1845, under which the penalties go in 
certain events to the road authority, 
in other cases to private owners. 

5. R. 0 . Paget, (1881) 8 Q,. B.D. 151, at p. 


6 . 

7. 

8 . 

9. 

10 . 

11 . 


157, following Heare v. Carton, (1859) 
2 E. Sr E. 66 ; see R. o. Tyler, (1891) 
Q. B. 588. * 


^ee R. S. G., Ord. 50, rr. 13, 14, 15. 
4 Hen. 7, c. 20 (collusive actions). 
Girdlcstonc v. Brighton Aquarium 
Co., M878) 3 Ex. D. 137. alTd. 

(1879) Ex. D. 107. 

See Reave o. Gibson, (l^^Ol) 1 Q. B. 
652, and 3 & 4 Will., c. 15. S- c. 2. 
R. V. Tyler, (1891) Q. B. 588 at p. 
M8, ser Kay, L. J.; Musgrove v. 
Chung Tcong Toy, fI891) A. G. 272. 
See the cases as to forfeiture discussed 
in Earl of Mexborough i». Whitwood. 
W. G., (1897) Q,. B. Ill, 
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In Stanley V, Wharton^ it was argued that Sec. 3 of the Distress for 
Rent Act, 1737, which enacted that “if any jperson shall wilfully.... 
assist any tenant in fraudulently conveying away or concealing any part 
of his goods, every person so offending shall forfeit and pay to 
the landlord, .. .double the value of the goods.... to be recovered by 
action of debt**, was a penal Act. “But,** said Graham, B., ‘‘this Act 
is clearly distinguishable from those Acts which impose penalties,’* and 
is “entirely and purely remedial**. But in Hobbs v. Hudson^ the same Act 
was held so far penal that discovery could not be obtained in an action 
brought upon it. In Ex parte James, L. J., declined to treat section 

of the Bankruptcy Act, 1869, dealing with fraudulent transfers, as a penal 
statute, and in Derby Corporation v, Derbyshire County Council^^ it was held 
that the Rivers Pollution Prevention Act, 1876, which created an offence, but 
authorised proceedings in a county court for an order to abstain from commit- 
ting the offence, was, so far as the County Court proceedings were 
concerned, not a penal statute.^ 

7. Interpretation favourable to accused. — The rules for the inter- 
pretation of criminal statutes express the solicitude which law feels for tlie 
life and liberty of the subject. 

It is an axiom of criminal law that it is better that a hundred guilty 
persons should escape than that an innocent person should suffer. There- 
fore, it resolves all reasonable doubts in favour of the accused- The 
golden rule of criminal jurisprudence is that an accused is presumed to 
be innocent till he is proved to be guilty ; hence the law requires the 
accuser to pi ovc all facts compatible with his guilt and incompatible with 
his innocence.® And in this respect law does not weigh in golden scales 
the conflicting testimony offered by each side, but taking its stand on the 
side of the accused, it examines all facts and circumstances with care and 
circumspection, so that it may not abuse the liberties of those who are 
placed under its protection.’ 

In Sutherland : Statutory Construcliony 3rd Ed., Vol. 3 at p. 77, it is 
observed as follows : 

“No statutory provisions are intended by the Legislature to be 
disregarded ; but where the consequences of not obeying them in 
every particular are not prescribed, the courts must judicially 
determine tliem. In doing so they must necessarily consider the 
importance of the literal and punctilious observance of the provision 
in question to the object the Legislature had inview. Ifit isessentlal 
it is mandatory, and a departure from it is fatal to any proceeding 
to execute the statute or to obtain the benefit of it.’* 

Sutherland further says at the same page : 

“The difference between mandatory and directory statutes is one 
of effect only. The question generally arises in a case involving 
a determination of rights as affected by the violation of or omis- 
sion to adhere to, statutory directions. This determination involves 
a decision of whether or not the violation or omission is such 



!♦ P. G. — *6 


525-29. 

G. Nobokisto, 8 W. R. (Cr.) 87 ; Ahmad, 
11 W. R. (Gr.) 25 at p. 27; Madhub 
Chunder, 21 \V. R. (Gr.) 13 at p. 20. 
7. Beharee, 3 W. R. (Gr.) 23 atp.2G. 
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as to render invalid acts or proceedings pursuant to the statute, or 
rights, powers, privileges or immunities claimed thereunder. If the 
violation or fomission is invalidating the statute is mandatory ; 
if not, iris directory.’* 

Orgies on Statute Law, 6th Ed. at p, 63 says : 

“When a statute is passed for the purpose of enabling something 
to be done, and prescribes the formalities which are to attend its 
performance, those prescribed formalities which are essential to the 
validity of the thing when done are called imperative or absolute ; 
but those which are not essential, and may be disregarded without 
invalidating the thing to be done, are called directory.”^ 


Construction favour- 
able to accused in 
case of two possible 
constructions. 


If the words used in a crimin?! statute are reasonably of two cons- 
tructions, the construction which is favourable to the 
accused should be preferred ; but in construing the 
relevant words, it is obviously necessary to have due 
regard to the context in which they have been used.® 
It is a well-settled rule of construction of penal statutes 
that if two possible and reasonable constructions can be put upon a 
penal provision, the Court must lean towards that construction which 
exempts the subject from penalty rather than the one which imposes penalty. 
It is not competent to the Court to stretch the meaning of an expression 
used by the Legislature in order to carry out the intention of the Legis- 
lature.® In applying a crimmal statute and before convicting a person 
of a criminal offence, care must be taken not to go beyond the obvious 
intention of the Legislature.^ An order of a penal nature must be 
clear and specific in its language and must not leave anytliing to pre- 
sumption.® 


8. Benefit of doubt. — Where the language of a penal statute is 
ambiguous, the benefit of doubt must go to the subject, because it is a 
wcll-cstablishefl canon of interpretation that the provisions of a penal 
statute must be strictly construed, and if there is any ambiguity or donbt, 
the benefit of it must go to the subject. Therefore if a clause or expression 
in a penal statute is capable of being interpreted either in favoui of or 
against the accused, the former interpretation ought to prevail.® 

It is elementary that in dealing with a penal provision the rule of 
strict construction requires that the language shall be consoued so that no 


1. Manglarn,m o. of Rajasthan, A. 

I. R. 1970 Raj. 32 at pp. 34 35. 

2. Alamgir v. State of Bihar, A.I.R. 1959 
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3. Tolaram Rcluinal v. State of Bombay. 
A. I. R. 1954 S.C. 490 at pp. 498-99: 

1954 S. G. A. 9G5: 1954 S. G. J. 
517- 1954 Gr. L. J. 1333:56 B.L.R. 

4. Slirid’Uar f. Slate, A. I. R. 1954 H. P. 
Ij7 at p. GC: 1954 Gr. L. J. 1405. 

5. Bidiamb.ir Dayal r. State, A I.R. 1954 

All. 183 at p. 184: 1953 All. W.R. 
(H. C.) 601 ; 1953 All. L.J. 601 : 1954 
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Flour, Rice and Dal hlills Goritrol 
Order, 1948. 
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1947 Bom. 310 at pp. 313, 310, 320; 


48 Gr. L. J. 305: 229 I. C. 178: 49 
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Tchl Ram, I. L. R. (1945) Lah. 291: 
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cases shall be held to fall within it which do not fall within the reasonable 
interpretation of the enactment.^ 

The Court must not only look on the one side, at the mischief 
intended to be remedied, but also on the other side, it must consider that 
persons are not to be made subject to penalties unless the offence charged 
is strictly brought within the purview of the statute. No one can be 
brought within a statute unless the case falls within the letter and spirit 
r* ^ c j statute. 2 A court is entitled and indeed bound, 

ouUntend^of LegTs- construing the terms of any provision found in 

lature. ^ Statute, to consider any other parts of the Act which 

tlirow light upon the intention of the Legislature and 
which may serve to show that a particular provision ought not to be 
construed asit would be, if considered alone apart from the rest of the Act.® 
The Court should construe all the parts together so as to avoid inconsis- 
tencies between the different parts of the statute.^ The Court will not hold 
that a penalty has been incuned unless the language of the clause 
which is said to impose it, is so clear that the case must necessarily be 
within it.® 


It is a sound rule of interpretation that a statute should be so 
construed as to prevent the mischief and advance the remedy according 
to the real intention of the makers. It is, therefore, the duty of the Court 
to so construe the provisions of the two Acts so that effect could be given 
to both.® 


9. Enunciation of law and definition. — Normally, the words used 
in a statute have to be construed in their ordinary meaning; but in many 
cases, judicial approach Hnds thattlie simple device of adopting the ordinary 
meaning of words does not meet the ends of a fair and a reasonable cons- 
truction. Exclusive reliance on the bare dictionary meaning of words 
may not necessarily assist a proper construction of the statutory provision 
m which the words occur. Often enough, in inteiprcting a statutory 
provision, it becomes necessary to have regard to the subject-matter of the 
statute and the object which it is intended to achieve. That is why in 
deciding the true scope and effect of the relevant words in any statutoiy 
provision, the context in which the words occur, the object of the statute 
m which the provision is included, and the policy underlying the statute 
assume relevance and become material. As Halsbury lias observed the 
words “should be construed in the light of their coiuc.xt ratlier than what 
may be cither theii strict etymological sense or their popular meanino" 
apart from that context**.’ As criminal justice requires clear demonstration 
oi facts, it requires also clear enunciation of law, for no one can be con- 
victed of a doubtful offence.® So the Law Commissioners responsible for 
the first draft of the Code remarked : “In criminal cases one with which 
we aic now more immediately concerned, wc think that die accused partv 
ought always to have the advantage of a doubt on a point of law, il that 
doubt be entertained after mature consideration by the highest judicial autho- 
rity, as well as of a doubt on a matter of fact. In civil suits which are 
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missionci of Income-tax, A. L. R. 1934 
Sind 46 at p. 51: 149 l.G. 1204: 28 
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actually pending, we think it, on the whole, desirable to leave to the Courts 
die oeaceof deciding doubtful questions of law which have actually arisen 
in the course of litigation.”^ In criminal cases, therefore, the law must be 
precise and intelligible, and the facts proved must be cleai and unequivocal. 
And so far as regards law, while it may be so, still theie may be doubts 
and difficulties which it is the function of the lules to solve. Indeed, as 
human language is never so precise and inflexible as to admit of no misinter- 
pretation, it is always necessary, and indeed desirable that these rules, which 
form, as it were, the Grammar of the Code, should be carefully 
observed, and for his purpose, it is necessary to examine the whole 
Code, analyse its scheme and study its vocabulary. Indeed, in order 
nhie/'t to facilitate this work the draftsmen have avowedly ad op- 
ing definiHons in a pian the object of which is to make the Code self- 

the Code. contained, SO far as possible, regarding its construction. 

the first place, they have added definitions of terms 
used m the Code, the object of which is to provide a uniform nomenclature 
and thus avoid the perplexing variety of senses in which the same term 
may have been used in cognate enactments or popular parlance. ‘‘In 

“we have repeatedly found ourselves under 
the necessity of sacrificing neatness and perspicuity to precision and of 

using harsh expressions because we could find no other expressions which 
would convey our whole meaning and no more than our own meaning Such 
definitions standing by themselves might repel and perplex the reader, 
and would perhaps be fully comprehended only by a very few student^ 

application. Yet, such definitions arc found, and must be 
found m every system of law which aims at accuracy. A legislator may 
if he thir ks fit, avoid such definitions, and by avoiding them he will give 
a smoother and more attractive appearance to his workmanship; but 
in th^at case he Hmches from a duty, which he ought to perform, and 
which somebody must perform. If this is necessary but most disagreeable 
work be not perfoimed by the law-giver once for all, it must be constantly 
performed a r d and imperfect manner by every Judge in the Empire 
and will probably be performed by no two Judges in the same way. VVl 
have, therefore, thought it right not to shrink from the task of framins 
these unpleasing but indispensable parts of aCode.**® ^ 

It would not be permissible for the Courts to read something in the 
section which it does not contain.® 


When the Act itself provides a dictionary for the words used the Courts 

Whether defini- ‘hat dictionary first for an interpretation 

tions in the Code tlie words used m the statute. The Courts are not 

are artificial. concerned wiUt any presumed intention of the Legislature * 

set at the intention as expressed in the 
statute. An artificial definition may include a meaning different from or 
in excess of the ordinary acceptation of the word which is the subiect of 
defini tion ; but there must then be compelling words to show that such a 
meaning different from or in excess oj the ordinary meaning is intended. 
Where, within the framework of the ordinary acceptation of the word, ever^ 

singlereqmrement ofthedefimtion clause .is fulfilled, it would be wrong 

to take the definition as destroying tlie essential meaning of the word 


1. Prefatory Address, p. xviii. 

2. Prefatory Address, pp. xi and xv. 

S. Ramkrushna Gangaram Rathi v, Kisan 


Zingraji Madke, A.I.R. 1971 Bom. 
305 at pp. 307, 309 
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defined.^ It is true that generally defiaitions in statutes or enactments are 
provided in order to give some artificial meaning to words or phrases 
used therein but it does not follow nor there is any such rule of law that 
once a phrase or word is defined in a statute or enactment that definition 
is necessarily artificial and something different to its natural or grammati- 
cal meaning.® 

When a statute creates a special liability, the special definition of any 
term given in such a statute must supersede and prevail over the ordinary 
connotation of that term in which it is understood at common law.® 

Legal fiction is a device generally employed to meet the exigencies 
of a critical situation. It is an enabling trick which can be justified 
only insofar as it succeeds in getting over a dilficulty. A legal fixtion is 
rarely employed to operate harshly on any person.* 

Where the Act itself provides a definition for the word used therein, 
the Court should look into the meaning assigned to the term by the Act 
itself for interpreting that word used in the statute. The Courts are not 
concerned wi^ the presumed intention of the Legislature. The task of 
the Goixrt is to get the intention of the Legislature as expressed in 
the statute itself.® 


10. History of legislation. — -It has been held tliat reference to the 
history of legislation is permissible but can only be made' when reasonable 
doubt is entertained as to the constiuction of a statute. The proper 
course is, in the first insiance, to examine the language of the statute to 
interpret it, to ask what is the natural meaning, uninfluenced by any 
consideration derived from the previous state of the law. If this fails resort 
might be had to extraneous aids to interpretation, e. g. the history of 
legislation, the analogous rules of English law and the underlying policy 
wnich the law was intended to promote or the mischief it was aimed 
to arrest. A court is bound to administer the law as enunciated by the 
Legislature and should neither enlarge nor restrict the sphere of its 
application. 


The construction of (a section of) the Penal Code must be based on 

the meaning of the words used, to be gathered according 
to the ordinary rules of interpretation and in consonance 
with the generally accepted principles of exercise of 
criminal jurisdiction. A passage fiom the report of the 
omissioncrs quoted at page 274 of Ratanlafs Law oj Crimes 
be valuable as a matter of history but it cannot be a 
legiumate guide for the construction of the Penal Code today. The 
notions ot criminal jurisdiction have very considerably changed uunng a 
period oi nearly a century that has passed since the Penal Code was 
inscribed on the ^Statute Book. It is legitimate to construe the Code 
With reference to the modern needs wherever this is permissible unless 
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there is anything in the Code or in any particular section of the Code to 
indicate the contrary.^ 

The decision to the contrary in Bhima Shaw v. State^ can, therefore, 
be no longer regarded as good law. 


Considerations in 
determining mean- 
ing of particular 
word. 


In coming to a determination as to the meaning of a particular word 

in a particular Act of Parliament, it is permissible to 
consider two points, viz. (t) the external evidence derived 
from extraneous circumstances such as previous legislation 
and decided cases ; (it) internal evidence derived from the 
Act itself.® Such topics as the history of the legislation 
and the facts which gave rise to the enactment may usefully be employed 
to interpret the meaning of the statute though they do not afford a conclu- 
sive argument.^ The Parliamentary history of the enactment is not 
admissible to construe its meaning.® If there is any ambiguity, assistance 
may be legitimately taken from the history of the legislation as well as 
the circumstances under which necessity arose of the amendment.® In 
the matter of in terpretation of a statute the history of the legislation 
and the surrounding circumstances, which existed at the time and demanded 
a change of law or the enactment of a new one, can all be taken into 

consideration.’ Ininterpreting a statute, although it is 
useful to keep in mind the historical background, it does 
not necessarily help to determine the true meaning to be 
attached to the language employed in the statute.® In 
view of the clear language of Art. 285, consideration 
of history of this legislation would not be very material and courts should 
prefer to construe the Article on its language, as it stands, witliout reference 
to any extraneous consideration.® Although a survey of historical back- 
ground is not permissible for the purpose of interpreting an Act, it is 
relevant for the purposes of showing the background against which the law 
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104 atp. 114 (D. B.) ; Ramballav 
Dhandhania v. Gangadhar Nathmall, 
97 Gal. L. J. 119 : A. I. R. 1956 
Gal. 275 ; State o. Govindan Thambi, 
I. L. R. (1956) T. C. 1065 : 1956 
Kcr.L. T. 550 : 1957 Cr. L. J. 245 : 
A. I. R. 1957 T. G. 29 (D. B.) ; 
see also Manickam Pillai Subbayya 
Pillai V. Assistant Registrar, H. G., 
Kerala, 1958 Ker. L. T. 280 ; 1958 
Ker.L.J. 322; A.i.R. 1958 Ker. 188. 
Kunwar Murli Manohar o. State of 
y. P,, A. 1. R. 1957 All. 159 atp. 
170 (D. B.) ; Alongavaram v. 

Municipal Council, Pollachi, I. L. R. 
(1957) Mad. 1020 : (1957) 2 Mad. 
y* T. 46 : 70 Mad. L. W. 517: 
1957 M. L. J. (Gr.) 324. 

J. K. Trust, Bombay v. G. of I. T. 
and E. P.T., Bombay, A. I. R. 1958 
Bon^ 191 at pp. 192-93: 59 Bom. 

R. 1255 : (1958) 32 I. T. R. 

Corporation of Calcutta v. Union of 
India, A. I. R. 1937 Gal. 548 at p. 
549: I. L. R. (1958) 1 Cal. 404, 
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came to be enacted and the particular evil which it intended to 
remedy.^ 

In a matter of statutory interpretation it is legitimate to consider the 
state of law at the time of passing of the Act to be construed and the 
mischief and the defect for which the previous law did not provide and the 
remedy therefor intended in the new Act. The Court must adopt a cons- 
truction that will suppress the mischief and advance the remedy. ^ 

The rule of construction of statutes is that the Legislature is taken to 
be acquainted with the actual state of the law and therefore when an old 
statute is either incorporated in or is put in the same terms in a new 
statute it should be understood that the Legislature has accepted the 
interpretation which has been put upon it.® 

Ifthere is an ambiguity in the earlier ligislation on the same subject 
then the subsequent legislation may fix the proper interpretation which is to 
be put upon the earlier.^ 

The Grown may not plead history as a vindication of validity where 
statutes are concerned. But it is permissible, where events have occurred of 
which a court may take judicial notice, for the Court to look at the logic 
of the events for the purpose ofobtaining an objective understanding of tlie 
scheme and framework of any enactment which has relation to those 
events.® 


11. Reports of committees appointed by the State. — The pi onounce- 
ments of committees having in charge the preparation ot proposed laws, do 
not of course carry the weight of a judicial opinion, but are rightfully regar- 
ded as possessing very considerable value of an explanatory nature regarding 
the legislative indent where the meaning of a statute is obscure.® 

A perusal even of the machinery sections may often be useful and somc- 
timeseveii necessary to elucidate the scope of the charging section.’ Tlic 

reports of the Indian Law Commissioners were referred to in some cases.® 

The report of the Joint Committee is of no assistance in interpreting 
any Act and in finding’ out the intention of Parliament. The intention of 
Parliament should be inferred from the languages of the Act itself.® 

12. Aid of English and American law. -Where a Court dealing 
with the problem of construing a specific statutory provision it would be 


1. Cherry Hosiery Mills, Ltd. v. S. K. 
Chose, A. I. R. 1959 Gal. 397 atp. 
399 : 63 G. W. N. 574. 

2. Harak Singh (7. Kailash Singh, A. I. 
R. 1958 Pat. 581 at p. 583 (F. B.) ; 
1958 Bora. L. R. 545 : 1958 Pat. 
L. R. 285 : Mohammed Bin Salem v. 
Umaji, I. L. R. (1955) Hyd. 169 ; 
A. I. R. 1955 Hyd. 1 13. tF. B.). 

3. Panna Lai v. Stale of Delhi, A. I.R. 

1954 Punj. 251at p. 253 (D. B.) : 56 
Punj. L. R. 421. 

4. Per Lord Sterndale, M- R., in Gape 
Brandy Syndicate v. Inland Revenue 
Commissioner, (1921)2 K.. B. *103 : 
cited with aporoval by Lord Buck- 
master in Ormond Invcsrnent Go. v. 
Betts, 1928 A.C. 143 : and relied upon in 
Sher Khan r». State, A. I. R. 1958 All. 
733 at p. 734 (F.B.): 1958 A. L. J, 


495 : 1958 All. VV. R. (H. G.) 57G ; 
1958 Gr. L. J. 1261. 

5. Benoari Lai Sarma v. Emperor, 
A. I. R. 1943 Cal. 285 at p. 301: 44 
Cr. L. J. 673 : 207 1. G. 481 (S. B ). 
G. ImhofT Berk Silk Dying Co, v. U, S., 
43 Fed. (2) 83G and '837. 

7. Inre Reference under Sec. 2 1 3 of the 
Government of India .-Vet, .A. I. K. 
1944 F. G. 73 at p. 77 : 1944 M. W. 
N. 631. 

8. See Ghulct. ( 1884) 7 44 at pp. 52, 

53; Sheik Moosa y. Sheik Esia. (1884) 
8 Bom. 241 at p. 24G; Cliiinniial M,m- 
charamy. \Iani.shkar .\tiu.irain. (1803) 
1 8 Bom. 6 1 6 at p. 625 ; Ramesh Gh.indra 
Sanyaly. Hiri* Nlond.tn, ( 1800/ 17 Cal. 
852 atp. 859. 

9. State of U. P. v. Bar Council of H • P., 
A. I.R. 1071 All. 18G at p. 188. 
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unreasonable to invoke the assistance of English decisions dealing with the 
statutory provisions contained in English law. As Lord Sinha has observed 
in delivering the judgment of the Privy CownCiXin Ramanandi Kuer v. Kalawati 
Kuer,^ “it has often been pointed out by this Board that where there is a posi- 
tive enactment of the Indian Legislature the proper course 
Privy Council’s examine the language of that statute and to ascertain its 

view. proper meaning uninfluenced by any consideration derived 

irom the previous state of the law or of the English law 
upon which it may be founded.** If the words used in the Indian statute 
are obscure or ambiguous perhaps it may be permissible in interpreting 
them to examine the background of the law or to derive assistance from 
English decisions bearing on the point; but where the words are clear and 
unambiguous it would be unreasonable to interpret them in the light of the 
alleged background of the statute and to attempt to see that their interpreta- 
tion conforms to the said background.® 


Where there is clear statutory provision it is not open to Courts in 
this country to look to English Common Law for guidance in matters covered by 
the mandatory statutory provision.® 


If the terms are plain and unambiguous one cannot have resort to the 

position in law as it obtained in England or in other countries 
Recourse to be when the statute was enacted by the Legislature. Such re- 
had if there is course could be permissible only if there was any latent or 

patent ambiguity and the Courts were required to find out 
what was the true intendment of' the Legislature. Where, 
however, tlic terms of the statute do not admit of any such ambiguity, it is the 
clear duty of the courts to construe the plain terms of the statute and give them 
th<-ir legal effect. 


latent or 
ambiguity. 


IS 

patent 


When the meaning nf the sections is plain and unambiguous, hence 
there is no need to call into aid any of the rules of construction.^ 

As was oljscrved by Lord Herschcll in Bank of England v. VagUano 
Brothers ^ : 

“I think the proper course is in the first instance to examine the 
language of the statute and to ask what its natural meaning uninflue- 
nced by any considerations derived from the previous state of the law, 
and not to start with enquiring how the law previously stood, and then 
assuming that it was probably inteneded to leave it unaltered, to see 
if the words of the enactment will bear an interpretation in confirm! ty 
with this view. 


“If a statute, intended to embody in a code a particular branch of 
tlie law, is to be treated in this fashion, it appears to me that its utility 
will be almost entirely destroyed, and the very object with whichit 
was enacted will be frustrated. The purpose of such a statute surely 
was that on any point specifically dealt with by it, the law should 
be ascertained by interpreting the language used instead of, as before, 
by roaming over a vast number of authorities in order to discover 
what the law was, extracting it by a minute critical examination of 
the prior decision ....*’ 


1. 55 I. A. 18: 1. R. 7 Pat. 221 : 
A. 1. R. 1928 P. G. 2. 

2. State of West Bengal v. B. K. Moadal & 
Son-s A. I. R. 1962 S. G. 779 at p. 
786. 

3. Huagerford Investment Trust Ltd., v. 


Haridas Mundhra, A. I.R. 1971 Gal. 
183 at p. 195. 

4. Commissioner of Income-tax, Assam 
and Nagaland v. G. Hyatt, A. I. R, 
1971 S. C. 725 at p. 726. 

5. (1891) A. G. 107 at p. 144. 
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This passage was quoted with approval by their Lordships of the Privy 
GlOVCCicW in J<foTendran<ith Sircar Kamal while laying down the 

proper mode of dealing with an Act enacted to codify particular branch of 

the Jaw. 

It is therefore clear that in order to ascertain the true meaning and 
. . intent of the provisions, one has got to turn to the very terms 

Guiding pnnci- c>f tlie statute itself, divorce from all considerations as to 

what was the state of the previous law or the law in England 
or elsewhere at the time when the statute was enacted. To do otherwise 
would be to make the Jaw, not tointerpret it.^ 


13. Proceedings in Parliament. — ^The speeches made by the mem- 
bers of the Constituent Assembly in the course of th? debates on the draft 
Constitution is unwarranted for interpreting a statute.® The Statement of 
Objects and Reasons appended to the Bill should be ruled out as an aid to 
the construction of a statute.^ Though the Court may look at the background 
if it can take judi clal notice of it, it is not permissible thus to look into the 
Statements of Objects and Reasons in order to discover a reasonable basis for 
classification in an Act.® Proceedings in the Legislature are not relevant for 
the interpretation of statutes, but may be referred to for ascertaining the 
background, that is to say, the reasons which impelled the Legislature to 
divide it into two classifications.® It is only when the terms of the statute are 
ambiguous or vague that resort may be had to proceedings of Parliament 
and statement of objects of the BUI for the purpose of arriving at the true 
intention of the Legislature,’ the proceedings ai'c not legitimate aids for the 
construction of a statute.® When relevant, the Court may, with great cau- 
tion, look at the debate in Parliam’nt. This principle would only apply where 
a question arises for the deeWion of the Court de hors the Act or the statute.® 
A speech made in the course of the debate on a Bill could at best be imU- 

cative of the subjective intent of the speaker, but it could 
Use of speeches in not reflect the inaiticulato mental processes lying behind 
debate on Bills. the majority vote which carried the Bill. Noi is it reason- 
able to assume that the minds of all those legislators 
were in accord. The Court could only search for the objective intent of 
the Legislature primarily in the words used in the enactment, aided by such 
historical material as reports of statutory committees, preambles, etc.^® If 


1. I. L.R. 23 Cal. 563 at p. 571. 

2. See Gwvnnc 0 . Burnell, (1840) 7 Gfl. & 
Fin. 572 at p. 696 and Kumar Kamala- 
ranjan Roy v. Secretary of State, 5G 
I. A. I at p. 10: A. I. R. 
19li8 P. C. 281 ; Sales-tax Officer. 
Banara.s v. K^nbiya f.al. A. T, R. 1959 
S. G. 135 at pp. 139, 140: 1959 S. G. 

R. 1350. 

3. State of Travancorc-Gochin r. BoTnb.tv 
Co. Ltd., AVllcppcy. .\. I. R. 1952 

S. G. 3r}6 at p. 368 ; 1952 S. G- R. 
1112. 

4. Aswini Kumar Ghose v. .A.r;tbiiicl.'i 
Bose, .\. I. R. 1952 S. G. 369 at p. 
378 : 1953 S. G. R. 1. 

5. NladUosiufrh v. State of Rajasthan, .A. 1. 
R. 1954 Raj. 197 at p. 199 ; I. I . R. 
(1954) Raj. 510. 

6. Prativa S.ismal Agriculture Income- 
tax Ofliccr. .\. 1. R- 1958 Gal. 585 at 

I. p. G— 7 


p. 588 : 1957 Com. Gas. 650: "iee 
Gbivranjit Lai v. Union of India, 
I. R. 1951 S. G. 41 : 53 liom. L.R. 
499. 

7. Express Ncwsp.aper I.td. v. Union of 

India, I. R. 19.58 S. G. 578 at p. 

622 : 1959 S. G. R. 12. 

8. Administrator -Gcncr.'l of Bcng.al v. 
Prcml.al Muliiclc. 22 I. A. 107 at p. 118 
(P.G.):22 C.aL 788 (P. C ). cii.al in 
State ofT. G. i'. Bombay Go. l.ui., 
.\.I.R. 1952 S. G. 366 : 1952 Ker. L. 'P. 
581 : 1952 S. C. K. 1 1 *2. 

9. Commissioner of l.abour v. A. CL (J. 

Ltd., .\. I. R. 1933 Bom. 363 at p. 367 
(D B.) : 1. L. R. (195v5) Bom. 46 j 7 : .57 
B<jm. L. R. 367 . 

10. A. K. Ciopal.iti u. State of Madr.js, A. 
1. R. 1950 S. G. 27 .j t p. 73: l'>',U 
S. C. R. 88: 63 M. 1.. \V. 638. 
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any difficulty or ambiguity arises in the interpretation of any section, 
assistance may be taken from the discussions in the Legislature as to the 
scope and intention of the legislation especially in respect of remedial 
statutes.^ A statute, as passed by Parliament, is the expression of the 
collective intention of the Legislature as a whole, and any statement made 
by an individual, albeit a Minister, of the intention and objects of the Act 
cannot be used to cut down the generality of the words used in the statute. ^ 
Reports of Select Committees and debates leading up to the passing of an 
Act cannot be used to construe the language of the enactment ® 


Objects and Reasons. — It is not permissible in India to refer to the 
Statement of Objects and Reasons which accompanies the draft Bill when 
it is ^ first introduced in the Legislative Body. Unlike the preamble, the 
headings and the marginal notes, the Statement of Objects and Reasons is 
no part of the Act as passed by the Legislature.^ 


It is well settled that proceedings of the Legislature cannot be called 

r constructing a section.® ‘^It is clear’*, observed 

rSStration^r Ian- ’Wright in and Trading Co. Ltd- Inland 

guage of Minister Revenue Commissioner “that the language of a Minister of the 

Use of. Grown in proposing in Parliament a measure which even- 

tually becomes law is inadmissible”. The question whether 
the Statement of Objects and Reasons is admissible ine\idence for cons- 
truing the statute arose directly for decision in Aswini Kumar Chose v. 
Arabinda Bose"^ and it was held that it was not. 


It was argued that the history of a legislation would be admissible for 

ascertaining the legislative intent when the question is 
Use of history of a onc of severability. That is so as held by the Supreme 
legislation. Court in R. Ai. D. Chamarbaugwalld^s But the State- 

ment of Objects and Reasons is not a part of the history of 
the legislation. It is merely an expression of what according to the mover 
of the Billare the scope and purpose of the legislation. But the question 
of severability has to be judged on the intention of the Legislature as ex- 
pressed in the Bill as passed, and to ascertain if the statement of the mover 
of the Bill is no more admissible than a speech made on the floor of 
the House. 


1. Dcorajin Debi v. Satvadhyaii Gliosal, 
.A.I.R. 1954 Cal. 119'aip. 121 (D B.); 
58 G. VV. N. CA. 

2. State of West Bengal v. Union of India, 
A.l.R. 1963 S. C. 1241 at p. 1247. 

3. HoJlinshcnd v. Hazleton, (1916) 1 A. 
G. 428; jfe also Administrator-General 
of Bengal v. Prem Lai Mullick, 1. L. 
R. 22 Cal. 788 (P. G.) ; Fn re Lala 
Harikishan Lai, A. T. R. 1937 Lah. 
497 (S. B.) ; A. K. Gopalan v. State 
rf Madras, A. I. R. 1950 S.C. 27: 
1950 S. G. R. 88: 63 M. L. \V. 638; 
Debcndra Nath Roy v. jogendra 
Narain Deb, A. I. R. 1936 Cal. 593: 
64G.L.J. 212. 

4. In rc Lala Harikishan Lai, A.l.R. 1937 
Lnh. 497 at p. 499: I. L. R. (1937) 
Lah. 69; see also Shantha Nand Gir 
Chela V. Basudevanand, A. I, R. 1930 


All. 225 (F. B.): 1930 A. L. J. 402; 
RatansiHirji v. Emperor, A.l.R. 1929 
Bom. 27 4; Debendra Narain Roy v. 
.fogendra Narain Deb, A. I. R. 1936 
Gal. 593: 64 G. L.J. 212; Midnapore 
Zamindary Go. Ltd. v. Kumar Chandra 
Singh, A. I. R. 1943 Gal. 544: 47 G, 
W. N. 733. 

5. Vide Administrator-General of Bengal 
o. Prem La! Mullick, 22 I. A. 
107 atp. 118 ( P. C.) ; Krishna .Ay yan- 
gar V. Ncllapcruraal. 47 I. A. 33 
at p. 42: A. I. R. 1920 P. C. 
.56. 

6. 1935 .A. G. 445 at p. 458. 

7. 1953 S.G. R. 1 at p. 28: A. 1. R. 1952 
S. G. 369. 

8. 1957 S. G. R. 930 at pp. 951-52: A. I. 
R 1957 S. C. 628. 
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It may be mentioned that there are observations in some of the judg- 
ments of the Supreme Court that the Statement of Objects 
Reasons might be admissible not for construing the 
Reasons. " but for ascertaining the conditions which prevailed 

when the leg slatiOn was enacted.^ 

14« Q,ualifymg clause — The clause “unless there is anything repug- 
nant in the subject or context” must always be xmdcrstood to exist in the 
context of the definitions given in the Indian Penal Code. 

A corporate body cannot be indicted for oifmeeslike treason, murder, 
bigamy, perjury, rape, etc. which can be commi tted only by human indivi- 
duals or for offences which are compulsorily punishable with imprisonment. 
Despite the generality of the definition of a ‘‘person” given in Sec. 11 of the 
Indian Penal Code a corporate body or a company shall not be indictable 
for offences which can be committed only by a human individual or for 
offences which must be punished with imprisonment. The offence of cheat- 
ing undrr Sec. 420, I. P. G., ‘‘shall be punished with imprisonment*’ and 
a company cannot be prosecuted for that offence, mandatorily involving a 
punishment of imprisonment. 

It is an established principle of construction that statutory 
interpretation clauses or definition should be read subject to quali- 
fications therein expressed. This is so even where the definition 
is exhaustive. So, wh«ue the defined word means or includes a certain 
thing, it may well be otherwise if the subject or context in any part of the 
statute so^ requires. Therefore, normally definitions are enacted subject to 
qualification such as “unless there is anything in the subject or context”. 
Butit is quite unusual to say that a statutory definition does not mean or 
include what it plainly mcan> or includes, particularly when its applica- 
tion to the various provisions of the Act does not present much difficulty. 

So, in Indian Immigration Trust Board of Natal v. Govindaswamy^^ the Tudicial 
Gommitee observed: 

“It is a novel and, to their Lordships, unheard of idea that an 
interpretation clause, which might easily have been so expressed 
as to cover certain sections and not to cover others should be, when 
expressed m general terms, divided up by a sort of theory of 
applicando singula singulis^ so as mt to apply to sections whose 
context suggest no difficulty in its application.” 

This criticism applies with even greater force to a contention that a 
statutory definition contained in an Actistoo wide to apply to another part 
of that Act.® ^ 

Neither a narrow nor a liberal consti uctioii should be placed on 
exemption clause and it should be given its full and reasonable scope and 
amplitude so long as violence is not done to the language used and also 


1. Vide State of West Bengal r. 
Subodb Gopal, I9j4 S. C. R n87 
at p. 628: A I. R. 1954 S. G. 92 ; 
M. K. Ranganathan i». Government of 
Madras, (1955) 2 S. C. R. 374 at 
p. 3R5: A. I. K. 1955 S. G. 604; 
A. Tbangal Kunjii \Iusaliar r. M. 
Venkitachalam Potti. (1055) 2 

S. C. R. 1 (9G at p. 1237: A. 1. . 

1956 S. C. 246 and Commis- 


sioner of Income-tax, M- P. v. Smt. 
Sodra Devi, A. I. R. 1957 S. C. 832 
ot p. 839; Jia Lil Dellii Ad- 

ministration. A. I. R. 1962 S.G. 1781: 
(1963; 2 S C. R. 864. 

2. A.l.R. 1920 P.C. 114 at p. 116. 

3. Madhya J'r.vdesh Statf: Road Tr-ins- 
porr Corporation v. Industrial Court, 

I. R. 1971 M. P. 54 at p. 57. 
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the exemption should not be whittled down by importing limitation not 
inserted or contemplated by the Legislature.^ 

It is not correct to say that in every case where an agent of a limited 

company acting in its business commits a crime, the com- 

company is pany is automatically to be held criminally responsible. 

sible'^fo/ criminal adumbrated, a company cannot be indictable for offences 
act of agent. like bigamy, perjury, rape, etc. which can only be com- 

mitted by a human individual or for offences punishable 
with imprisonment or corporal punishment. Barring these exceptions, a 
corporate body ought to be indictable for criminal acts or omissions of its 
directors, or authorised agents or servants, whether they involve mens rea or 
not, provided they have acted or have purported to act under authority of 
the corporate body or in pursuance of the aims or objects of the corporate 
body. The question whether a corporate body should or should not be 
liable for criminal action resulting from the acts of some individual must 
depend on the nature of the offence disclosed by the allegations in the com- 
plaint or in the charge-sheet, the relative position of the officer or agent vis- 
a-vis the corporate body and the other relev'ant facts and circumstances 
which could show that the corporate body, as such, meant or intended to 
commit that act. Each case will have necessarily to depend on its own facts 
which will have to be considered by the Magistrate or Judge before decid- 
ing whether to proceed against a corporate body or not.® 

15. Title of chapter. — -Besides definitions and illustrations, the 
framers of the Code have sub-divided the Code into chapters, prefaced by 
suitable headings which may be regarded as pi-ean.bles to them, and reference 
to thorn is legitimate for their construction.^ 

It has, however, been recently held by the Calcutta High Court that 
the title of a chapter is not a determining factor regarding the interpreta- 
tion of a section in thot chapter, |l)ut the title certainly throws light on 
the nricaning of the section, and where it is not inconsistent with the sec- 
tion, it should be presumed that the title corrccily describes the object of 
the provisions of the chapter.^ 

It is true that for interpreting the provisions of a statute, the Statement 
of Objects and Reasons could not bo strictly relevant, nor could it influence 
or decide the meaning of the provisions of the Act. However, it is equally 
a well-known method of trying to inteipreta statute to sc<' what is the mis- 
chief that was prevalent which was sought to be eradicated and what was 
the object in view of the Legislature, and to examine whether in the pro- 
visions of the statute that object has been carried out/'» 

The headings prefix'^d to sections or sets of sections in some modern 
statutes are regarded as preambles to those sections. The preamble of a 
statute has been said to be a goo.l means of finding out its meaning, and 
as it were, a kev to the understanding of it; and, as it usually states, or 
professes to state, the general object and intention of the Legislature in 


1. Shreo Saclul Textile^ Ltd., Srigiioqa- 
nngar v. Str\te of Raj.i ■iilin i». 

T. R. 1971 R.ij. 158 ot p. IGt. 

2. St of Mahs^rikshtm v. Mossr^i. Syndi- 
r.ite I'ransport C'>. (P.) T.lfl., A. I. R. 
1964 Bom. 195 :il pp. 197 and 200: 
66 Bom J.. R. 197: 1964 Mah I. 1 
308. 

3. Ram Shankai «. Cianesh. (1907) 29 All. 
385 (F. B. ); Hammer Smith Rv. Oo. 
V. Brand, fl868) L. R. 4 H. L. 171: 


see also Bachhu v. OfTicial Receiver, 
I. L. R. (1938) Mad. 1063: A. I R. 
1938 Mad. 449: 178 I. C. )35: 1938 
M. W. N. 201: 47 M.L.W. 705. 

4. Dwarika Prosacl v. Dr. B. K. Rov 
Gh.iudhurv, A. I. R. 1950 Gal. 349 
at p 349^ 5 D. L. R. <GaJ.) 76: 85 
G. L. _y. 2/6. 

5, Mcs.srs. Ghhot.abhai Purushotam Patel 
i<. State of Maharashtra. A. I. R. 
1971 Bom. 244 at pp, 248-49. 
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passing the enactment, it may legitimately be consulted to solve any ambi- 
guity, or to fix the meaning of words which may have more than one or 
to keep the effect of the Actwithin its real scope, whenever the enacting 
part IS in any of these respects open to doubt. ^ ° 

16. Illustrations.— Besides definitions, the draftsmen have for the 
same purpose, enlisted the aid of illustrations. The definitions wereframed to 
expound the general terms used in the Code, and they are necessary for the 
elutndation of the sections generally. ‘-The defin tions and enacting clause 
contain the whole law. The illustrations make nothing law which would not be 

They only exhibit the law in full act. on, and show what 
itseffcctswould be on the events of common life. **2 And again: “The illustra- 

the mmd of the student through the same steps by which 
those who framed the law proceeded, and may sometimes show him 
mat a phrase wh-ch may have struck him as uncouth, or a distinction which 
hemay have thought idle, was deliberately adopted for the purpose of includ- 

It fs important cales. In the s?ud^ o? G.ome^ry 

t IS constantly found that a theorem, which read by itself, conveyed no 

crsts"h' to the mind, becomes perfectly clear, as soon as the ^-eader 

casts his eye over the statement of individual cases taken for the purnosc 
of demonstration. Our illustrations, we trust, will, in a similar manner 
facihtate the study of the law.”^ “Thus th.i Code will be at onee a smime’ 

book and a collection of decided cases. The decided cases 

‘h^di'-cidcd cases in the Enghsh 
J ustrations, law books m two most important points. In the hrst pface 

. ,,1 are never intended to supply an omission 

in the written ^w, nor do they ever, m our opuiion, put i strain on the 
written aw. They are merely instances of the practical application of the 

*1° *^'1 affairs of mankind. .Secondly, they are cases decided 
not by the Judges, but by the Legislature, by those who make the law and 

who must know more certainly than any Judge can know what ihe law is 
which they mean to make.”* It is not to be re, dily assumed that an illustral 
tiontoa scctionisrepugnant to itand rejected.- Although as pointed out by 
Lord Shaw in Mahomed Syedol Ariffin v. Y.oh Ooi Gark^ illustrations to a section 
unlike marginal notes, are to be considered as part of the section itself and 
are to be acce^pted asbeing both relevant and valuable for the const, uetiou of 
the section, they merely exemplify the appliction of the rule contained in the 
section and do not controj the plain moaning of the section i tself. They arc not 
to be regarded as exhaustive, but are not only intended as a guide to the 
working and application of the section to which they arc appended ^ jt 

to W n '5 ''‘"y ineonsistent with the section, it is the section that liL 
to be followed, and the illustrations maybe ignored. » ‘‘i Jias 

and H'ustration to a statutory provision merely illustrates a prinriple 
and ex~kypothesi it cannot be exhaustive.® ^ ^ 


I. 


2 . 

3. 

4. 


r> 


See Maxwell on Interpretation of Statutes, 
9th Eel., p. 54; Official .‘\sbignee of 
Bomb.ay y. Chimniram, Motilal, A.I.R. 
1933 Bom. 51 at pp. 57, 58: 34 Bom. 

L. R. 1615: 57 Bom. 346: 142 I. C. 
370. 

Prefatory Address, p. xvi. 
ibid., p. XV. 

/Aid., p. xvi. 

.Jumm;* Masjid, Morcara i\ Kodimani- 
andra Deviah, A. I.. R. 1962 S. G 817 
at p. 851: (1962) 2 S. G. A. 422: (1962) 

1 Kf.r. L. R. 309. 


6 . 

7 


8 


9 . 


43 I. 256. 

Ghavadappa v. Emperor, I. R. 
1945 Bom. 292 at p. 300: 4 Gr. L I 
51: 221 I. G. 86: 47 Bom. L. R. 63. 
1-akirappa, 15 Bom. 491 at p. 496; 
Govmda Pillai il Thayamrn il, 28 .Mad! 

’ Kaylash v. Sonatuii, 7 Cal. 
132 at p. l35;Riii(> Subodar, 16 I.G. 
(S.) 753; S.uish Chandra y Ramdval 
48 Cal. 388 (S. B.). ' ’ 

Bama Jena u State. A. I. R. 1938 
Orissa 106 at p. 108; I.L R. ( 105 -,, j. 
Gut. 131; 1958 Cr. I.. ]. 637 
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17. Proviso. — The proper function of a proviso is to except and deal 
with a case which would otherwise fall within the general language of the 
main enactment, and its effect is confined to that case. ^ 

A proviso, according to the ordinary rules of interpretation of statutes 
qualifies whatever is stated in the main enactment and indeed forms a part 
of the subject-matter thereof.^ 

The proper function of a proviso is that ic qualifies the generality of 
the main enactment by providing an exception and taking out, as it were, 
from the main enactment, a portion which, but for the proviso would fall 
within the main enactment. Ordinarily it is foreign to the proper function 
of a proviso to read it as providing something by way of an addendum or 
dealing with a subject which is foreign to the main enactment. 

“It is a fundamental rule of construction that a proviso must be con- 
sidered with relation to the principal matter to which it stands as a proviso.** 
Therefore it is to be construed harmoniously with the main enactment. 
(P^rDas, G. J.) in Abdul Jabar Butt v. State of Jammu and Kashmitf^ Bhagwati, 
J., \j\ Ram J^arain Sons Ltd. v. Assistant Commissioner of Sales^taxf said: 

“It is a cardinal rule of interpretation that a proviso to a parti- 
cular provision of a statute embraces the field which is covered 
by the main provision. It carves out an exception to the main pro- 
vision to which it has been enacted as a proviso and to no other.** 


Lord Macmillan in Madras and Southern Mahratta Railway Co. Ltd. v. 

Bezwada Municipality \2k\d down the sphere ofa proviso as follows: 

“The proper function of a proviso is to except and deal with a 
case which would otherwise fall within the general language of the 
main enactment, and its effect is confined to that case. Where, as 
in present case, the language of the main enactment is clear and 
unambiguous, a proviso can have no repercussion on the interpre- 
tation of the main enactment, so as to exclude from it by implica- 
tion what clearly falls wi thin its express trims.’* 


The territory of a proviso therefore is to carve out an exception to the main 
cnactmentancl exclude something which otherwise would have been within 
the section. It has to operate in the same field and if the language of the 
main enactment is clear, it cannot be used for the purpose of interpret ng 
the main enactment or to exclude by implication what the enactment 
clearly says unless the words of the proviso are such that is its necessary 
effect.® A section or an enactment must be construed as a whole, each por- 
tion throwing light, if need be, on the rest. The sound interpretation and 
meaning of the statute, on a view of the enacting clause, saving clause 
and proviso taken and construed together should prevail’ Ihe generalrule 


1 Madras and Southern Mahratta Railway 
Co Ltd. t>. Bezwada Municipality, 
A 1 K. 1944 P. G. 71 at p. 73: 48 
G. W. N. 618: 1944 M.VV.N. 564. 

1 Harbans Lai v. State of Punjab, A. I. 
R. 1971 Kunj. 379 at pp. 380, 381 

3 19.57 S.G. R.41 at p. 59: A. I. R. 
r9.j7S. C. 281. 

4 (1955) 2 S.C. R.483 at p. 493: A- I. 
R. 1955 S. G. 765. 

5 71 l.A. Il3aip. 122: A. I. R. 1944 
P. C’. 71. 


6. Vide Corporation of ihe City of Toronto 
». Aitorncy-G :neral of Canada, 1946 
A. G. 32; Gominiisioner of Income- 
tax, Mysore, Travancore-Goebin and 
Coorg, Bangalore v. Indo-Mercantile 
Bank Ltd., A. L R. 1959 S. G. 713 at 
pp. 717-18. 

7. Inuganti Yogananda v. State ofAudhra 
Pradesh, .V.. I. R. 1957 A. P. 463 
at p. 465: (1957) 1 Andh. W. R. 
192. 
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is Ae operarion of a proviso should be confined to that clause or por- 
tion of Ae statute which directly precedes it. The position has been ihus 
explained in Clay Center State Bank v. McKelvie^ : 

“Its grammatical and legal scope is confined to the subject-matter 

of the principal clause While it is some- 

General rule for times used to introduce independent legislation 
operation of proviso, the presuinption is that it is used in accordance 

, , vyim its primary purpose and refers only to the 

provision to which u is attached/* ^ 

It is true that th^ aforesaid general rule is not always applicable, and all 

such a way as to avoid 

y repugnancy or ab^rdity. 2 One does not construe a section in the light 

any*>ng. one may construe a proviso in the light of a 
Rn T proviso to a section can apply, the section itself must apply, 

and if ^ "obstantial provision in the guise of a proviso 

i, Li r 3 IS satisfied that the language used in the so-called proviso 

® section, then the Court must look on the proviso as a 

substantive provision enacted by the Legislature and give effect to it.^ 

,inn. inserted “to allay fears” or to remove mi sapprehen- 

anH proviso carries special exceptions only out of the enacting clause 

ana tjiose who setup any such exception must establish it as being within 
the words as well as within the iea.son thereof.® s o j g wimin 

The law wi* regard to provisos is well-settled and well-understood. 
,, , . ^ Soneral rule, a proviso is ailded to an enactment to 

■aviL daXT “r create an exception to what is in the enactment, 

and ordinarily, a proviso is not interpreted as stating a 

tioncor VR rule. But, provisos are often added not as excep- 

cases ^"actraent but as saving clauses, in which 

ases theywillnotbe construed as controlled by the section.’ 

that ‘angrtage of the statute maybe so clear 

proviso‘s T, construed as a substantive clause. But whether a 

provision or as a substantive 
stands’ as I divorced from the main provision to which it 

enactoent a construed harmoniously with the main 


r. words employed in th 

pable of two meanings, the provi 


e 
so 


1 . 


2 . 


3. 


4 . 


308, quoting from Craw- 
Construction of Statutes 

11940 Ed.), p. 606. 

Mc^rs. Gajo Ram Basant Ram v. Stoic 
A. I.R. 1956 Put. Il3atp. 

Shankar Iraima Gumdcl v. Gommis- 
Income-tax, Bombay. A. I.R. 
806 280 at p. 281; 1956 I.T.R. 

Kcshavlal Premchand v. Commissioner 
Sr. Bombay, A. I. R. 19.>7 

nn^- 20 atpp. 21, 22 <D. B.) : I. L. R. 

^ !• K. 7; Gommissioacr of 

income-tax 11 . P. Krishna, A I.R. 1965 

Moh. (1964) 53 I.T.R. 17G: 
U964) 1 S. C. \V. R. 760. 




7. 


main part of a section or rule arc 
may have repercussions on the 


Madan Lai Fakirchatid v. G. Sugar 
Mills Ltd.. .A. I. R. 1962 S. G. 1543 
at p. 1552. 

.M. A. Moha'no^l v. R. T. .\ . A. I. R- 

19.58 Ker. MO at p. 142 1957 
Ker. L. J.879: 1957 Kt;r. L. T. 829. 

.Sh ih Bbiejraj Kuvcrji Oil Milld and 
Ginning Factory v Sabhash Chandr.t, 
A. I. R. 1961 S. G. 1596 at p. 
1600. 

Inc^mo-tax Gonun’-ssioncr o Ajax 
Products ltd.. A. 1. R 196> S. G- 

13.58 at p. 1363; (1963) 55 I T. R. 
7ll:n965) 1 S.G f. (>59; Commissioner 
of Income-tax v. Intlo-Mercantile Bank 
Ltd., A. I.R. 1959 S. G. 713. followed 
ia 1959 Ker. L. f. 477. 
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construction of the preceding words, but not otherwise.^ Where there is no 
doubt Or obscurity about the meaning of the words used, the ^ task of 
interpretation can hardly be said to arise. If the words of a proviso are in 
themselves prec'se and unambiguous, then all that is necessary is to expound 
those words in their natural and ordinary sense. The words themselves 
alone, in such a case, best declare the intention of the Legislature. ^ Aproviso 
which has the effect of saving parties from penal enactments should be 
liberally construed.® 

18. Exceptions. -In a criminal or penal statute, an exception must 
icceive a liberal construction, in favour of the defendant.* Generally, an 
exception is considered as a limitation only upon the matter which precedes 
it, but if it is clear from the legislative intent that it is considered a 
general limitation on the entire Act it will operate to restrict all provisions 
of the Act.® 


19. Marginal notes and headings. — 'As pointed out by the Privy 
Council in Balraj Kunwar v. Jagatpal marginal notes in an Indian 

Statute, as in an Act of Parliament, cannot be referred to for the purpose of 

’ The Supreme Court has stated the principle thus: 
•r cannot control the meaning of the body of the section 

if the language employed therein is clear and unambiguous.’’® But as was 
ob^rved by Collins, M. R., in Buskell Hammond ‘‘the side-note, although 
'i. part of the section. Is of some assistance, inasmuch as it shows 

the drift of the section”. It is true that a marginal note is not strictly part of 
^ hut it is now well established that the Court may look and indeed 

should look at the marginal note in order to determine what is the drift of 
the section or^ what is b^ing aimed at by the Legislature in enacting a 
particular section,^® and ithelps to elucidate and illumine the meaning of a 
section when there is any doubt about the meaning of the words used therein.'^ 
It is perfectly true that if the sections by themselves make the meaning of 


1. Mahade Aon v. Chairman of the 
Howrah Municipality. I. L. R. 37 Gal. 
697 at p. 702. 

2. Bajrang t-. Grown, A I. R. 1951 Nag. 
124 at pp. 126-27; 1950 N. L.J. 258; 
I. L. K. (1950) Nag. 306: 5 D. L. R. 
(Nag.) 98; Hindustan Ideal Insurance 
Go. Ltd. V. Life Insurance Corporation 
of India. A. I. R. 1963 S. G. 1083: 
(1963) 2S. G. R. 56. 

3. Hutchinson v, Manchester, etc. Go., 

(1846) 153 E.R. 869. 

4. Grawlord’s Statutory Constructions, p. 10. 

5. Sutherland’s Statutory Constructions. 3rd 
Ed., Vol. II, at pp. 474 and 475. 

6. I.L.R. 26 All. 393at p. 406: 31 I. .A. 132 

7. Goramissioncr of Income-tax, Bombay 
V. Ahmedbhai Umarbhai & Go., Bom- 
bay, A. I. R. 1950 5. G. 134 at p. 141 : 
1950 S. C. R. 335. 

0. Nalinakhy.i Bysack v. Shyam Sunder 
Haidar, A. 1. R. 1953 S. C. 143 .at p. 
150. 1933 S. G. R. 533: 1953 S. G. A. 
191 : 1953 S. G. J. 201 ; see also Western 
India Theatres v. Municipal Gorpora- 
dnn, Pouni, A. I. R, 1959 S. C, 586; 
(1959j 2 S. G. K. Sup. 71 : 61 B. L. R. 
454; State v. Jainnabai, I. L. R. (1955) 
Bom. 514: 57 Bom. L. R. 278: 1955 


Gr. L. J. 1052: A. I. R. 1955 Bom. 
280 (D. B.): (1955) 1 S. C. R. 872: 

1953 M. W. N. 707; Hubb?lal o. State, 
Madh. B.L.J. 1954H.G.R. 1442: Madh. 
B. L. R. 1955 Gr. 268: 1955 Gr. L. J. 
476: A. I. R. 1955 M. B. 36 (D. B.); 

1954 M. B. L. J. 1442; Lokanathan 
Srirangamma v. Gangola Narayan- 
amma, 1956 Andh. W. R. 815: 1956 
Andh. L. T. 755: A, I. R. 1956 Audit. 
243 (F. B.) ; B. M. Desai i». V. Ram- 
amurthy, (1958) 34 I. T. R. 409: 
60 Bom. L. R. 1048: A. I. R. 1959 
Bom. 89; Empvxor v. Sadashiv, A.I.R. 
1947 P. G. 82 at p. 84: 1947 M. W. 
N. 228, Lord Thankerton; Kavasji 
Pcstonji V. Rustamji Sorabji, Jamadar, 

A. I. R. 1949 Bom. 42 at p. 46:50 

B. L. R. 450. 

9. (1904) 2 K. B. 563: 73 L. J. K. B. 

1005. 

10. M. S. Kumar & Go. v. Official Assignee 
of Bombay, A. I R. 1956 Bom. 38 at 
pp. 39, 40: I. L. R. (1955) Bom. 941 : 
57 Bom. L. R. 979. 

11. N. K. Rajaraja Varmtn v. K. K. 
Krishn.an Nair, A. I. R. 1958 Mad. 
1 17 at p. 121:69 M.L.W. 401: (1956J 2 
M. L.J. 46. 
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the words used by the Legislature plain and explicit, marginal notes cannot 
be invoked for the purpose of adding to, subtracting or altering the words 
used by the Legislature. But when the words are ambiguous, there should 
be no objection to looking at the marginal note in order to understand 
the drift of the section.^ Accordingly, in determining the scope of Sec. 18 of 
the Bhopal and Vindhya Pradesh Courts Act, 1950, its marginal note “Court 
of the District Judge’* was utilized and it was held that “Court of the 
District Judge** in that section means “District Court** as defined in Sec. 2 
(Hi) of the Act. 2 When there is a definition of the term “representation** 
in the body of the Act itself, the Court cannot resort to a marginal note to 
another section to enlarge the scope of the definition for the purpose of 
construing Sec. 57.® The working of the rule now followed in England was 

thus stated by Lord Goddard, C. J. : “While the Court is 
Marginal notes entitled to look at the headings of an Act of Parliament to 

mbs”antive|am“ ^^^olve any doubt th“y may have as to ambiguous words, 

the law is quite clear that you cannot use such headings to 
have a different efiect to clear words of the section where 
there cannot be any doubt as to their ordinary meaning.^ It is clear that the 
dropping of the w >rd “previous** has been deliberate and the marginal note 

cannot govern the substantive provisions of Sec. 34 of Calcutta Port Act III 
of 1890.5 

It is no doubt true that the marginal note cannot be relied upon as aid 
in interpretation of a section but it can certainly be referred to as indicating 
the drift of the section.® 

Maxwell points out at page 45 that the rule regarding the rejection of 
M-ireinal marginal notes for the purposes of interpretation is now of 

if to be rejee- ^'ect obligation and the learned author c’teswith 

ted. approval the language of Collins, M. R„ in Bushell v. 

tlammondP : 

‘‘The s-de note, although it forms no pan of the section is of some 
assistance, inasmuch as itshows the drift of the section.** 

Headings are not merely marginal notes. Headings prefixed to sections or 
sets of s( ctions in some modern statutes arc regarded as preambles to those 
sections.® Though the heading of a section or a marginal note cannot control 
the clear language of the section, courts must consider the heading and the 


1. State of Bombay v. Heman Santlal 
Alreja, A. I. R. 1952 Bom. 16 at pp. 
24-25: 53 Bom. L. R. 837; Emperor 
V. Fulabhai Bhulabbai Joshi, A. 1. R. 
1940 Bora. 363: 42 Bora. L. R. 

857. 

2« Ifiikharuddin i/. Smt- Aisha Bi, A. I. R. 
1956 Bhopal 69 at p. 71. 

3. In the matter of the Estate of Sarad- 
arabal Ammal, A. I.R. 1955 Mad. 448 
at p. 448: 68 L. W. 363. 

4. Rex V. Surrey Assessment Goramittee, 

(1948) 1 K. B. 28 at p. 32;5Ctfalso 
the observations of Baron Ghannell 
in Eastern Gompanics, etc. Railways 
Companies v. Marriage, (1860) 9 

H. E. C. 32: 131 E. R. 17; Srirang- 
amma v. Narayanamma, A. I. R. 

I.P.G.— 8 


1956 Andh. W. R. 815: 1956 Andh. 
i-. T. 755. 

5. Nagcndra Kumar Roy v. Gommis.s- 
ioiicrs for the Port of Calcutta, A. I. 
R. 1955 Gal. 56 at p. 59: 58 G. VV. 
N. 527. 

6» Oovind Singh Ramsinghbhai Vaghela 
V. G. Subbarav, A. I. R. 1971 Gui. 
I3l at p. 144. 

7 . (1904) 73 la. J. K. B. 1005 at p. 
1007. 

8. Maxwell on Inter relation of Statutes^ 
p^54; Malhar Stone Lime Go. Ltd., 
Calcutta i/. St;*. te of Vindhya Pradesh, 
A. I. R. 1956 V. P. 46 at p. 
47; Hindumull Dalicband v. Madras 
K-irana Merchants Association, ( 1 957) 
2 M. L. J. 416. 
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marginal note for the purpose of arriving at a conclusion as to what accord- 
ing to the Legislature was the purpose of enacting this section.^ These 
marginal notes in modern statutes are assented to expressly or tacitly by 
the Legislature, and it was held that the marginal note inserted by or under 
the authority of the Legislatur e forms part of the Actand as such, like the 
headings of chapters or the headings of groups of sections, can properly be 
regarded as giving a contemporanea expositio of the meaning of a section when 
the language of the section is obscure or ambiguous.^ 

Marginal notes to the sections are, however, not to be referred to for 
the purpose of construction, unless they have been inserted with the assent 
of the Legislature.® 

20. Saving danse. — A saving clause, asits name implies, is a clause 
which is inserted in a repealing statute in order to protect or save a person as 
regards rights which may have been acquired under the repealed statute. It 
does not give to a party any further right than he already had. Nor does it 
give retrospective effect to an enactment. To use it in determining the con- 
struction of the Act, or to extend it so as to give a wider scope to the Act, 
amounts to ignoring the very purpose for which a saving clause is inserted.* * 

An exception or a saving clause maybe enacted in any part of a statute, 
either in the section to which the exception is sought to be made or in a 
separate section, part or chapter. The mere fact that a saving clause or 
exception enacted in a subsequent section controls and limits the operation 
of a former section cannot, therefore, render the subsequent section repugnant 
to the former section.® 


2L Panctuation. — Prior to 1849 no pimctuation normally appeared 
in the Acts on the Rolls of Parliament in England and it was therefore held 
that punctuation could not be relied on in construing a statute. But there 
isnotin India any unpunctuated original Statute Book, and there is no reason 
why th** punctuation of the editions of an Act issued by the Government of 
India should be disregarded.® The use of the word “which** twice in the 
first part of the sub-clause, read with the comma put after each shows that 
the Legislature wanted these to be read as disjunctive and not conjunctive.’ 


. 22. Addition of words. — If the language of the enactment is clear 

and unambiguous it would not be legitimate for the Courts to add any words 
thereto and evolve therefrom some sense which may be said to carry out the 
supposed intentionsof the Legislature. The intention of the Legislature is 
to be ^^thered only from the words used by it and no such liberties can be 
tak«"n bv the Courts for effectuating a supposed intention of the Legislature.® 


1. Ramabcn A. Thanawala, Baroda v. 
Messrs. Jyoti Ltd., Baroda, A. I. R. 
1<)58 Bom. 214 at p. 216: 59 Bom. 
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Bom. 280: 60 Bom. L. R. 254: (1958) 
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491 ; Bhinka t». Gharan Singh, A. I. R. 
19r)9 S. G. 960: 1959 A. L. J. 557. 
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1. L. R. 51 All. 411: 1929 A. L- J. 290; 
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1940 Ed., Art. 207 at pp. 360 to 366. 
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Bom. 43 at p. 44. 
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Sri Ram Ram Narain Mcdhi o. State 
of Bombay, A. I.R. 1959 S. C. 459 at 
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Co. Ltd. V. Captain Itbar Singh,^ their 
Lordships of the hupreme Court thus observed; 

says that the only 

wo d that has to be added is the word *also* after the word ‘grounds’^ 
But even this ferules of interpretation do not permit us to do unless 
me section asit stands ismeanmgless or of doubtful meaning, neither 
which we think It is. The addition suggested will, in our view 
make language used unhappy and further effect a complete change 
m the meaning of the words used in the sub-scction.** ^ 

operation.-^A. statute ordinarily speaks from the 

date wh^ U " ®P'=<='fi'jdinthe Acttocomeinto operation or from the 

in its oner-rt o^ T' assentis necessary and is prospective 

S-eetTwh will have retiospective 

^ mtention can be unhesitatingly gadiercd and it is only 

affected 2 ''‘'.fJS'* "S'"*" impaired, otherwise vested rights would not be 

a retro U t' <=tion IS more firmly established than this, that 

operation is not to be given to a statute so as to impair an 
existing right or obligation, otherwise than as regards matters of pro^idure 

“he cnactmeff avoided without doin| violence to the ifnguage of 
(SLble of^- tV,' enactment ,s expressed in language which is fairly 

rabble of either interpretation. It ought to be construed as prospective only ”3 

kno™ with existing rights contrary to the wcll- 

general principle that statutes are not to beheld to act retrospectively 
unless a clear mtention to that effect is manifested.o As the Supreme Corn t 

said, a legislation might be retrospective.* A change in the 
Court’s law of procedure operates retrospectively and unlike the 
law relating to vested right is not only prospective.^ Every 
• legislation is prima facie prospective iinlcss it is expressly or 

retrospective operation.^ Where 
and P affected prima facie, it is not a question of procedure: 

existin i" which takes away or impairs vested rights acquired under 

a n^fr or creates a new obligation, or imposes a new duty, or attaches 

mnft K transactions or considerations already past 

S « Presumed, out of respect to the Legislature, to be intended not to 
retrospective operation.* There is a presumption that statutes are 
Retrospective op. ^lot intended to have retrospective effect, and accordingly a 
eration not to be will be so construed as not to take away vested rights, 

readily presumed, unless a contrary construction is imposed by express words 

or necessary intent. This rule as to the construction of 
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Raj Rajendra S.4rdar A'laloji Narsing 
Rao V. Shankar Saran, A. I. R. 1958 
All. 775 at p. 786; GU. \Iukhtar Singh 
y. State ofU.P., 1956 A. W. R. (H.C.) 
643 : 1956 A. L. J. 878 : A. I. R. 
1957 All. 297. 

R. L. Reddy o. Provincial Government 
of G. P. andBcrar, A. I- R. 1949 Nag. 
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statutes does not apply to statutes passed for the protection of the public.^ 
An Act which affects the substantive law is not to be given a retrospective 
operation unless such construction appears very clearly in the terms of the 
Act or arises by necessary and distinct implication. If the intention is clear 
that it should have a retrospective operation, it should be so construed and, 
in order to ascertain the intention, it is legitimate to consider not only the 
language used in, but the object of, the enactment.* 

A statute cannot be said to be retrospective “because a part of the 
requisites for its actions is drawn from a time antecedent to its passing**.® 

A statute which takes away or affects substantive rights (like a 
right of action) is presumed not to apply to pending actions unless there 
is express enactment or necessary intendment.* Theruleis that pending cases 

should be decided according to the law at the time ofinstitu- 

raUorfnpe'dlnl' Changes in the law during the pendency of 

cases. tne suit, unless purely procedural, do not affect its course or 

tenor. If there is ambiguity or equivocation, effect could not 
be given to the law. In the ultimate analysis, the matter is one of construction 
and ifitwas the intention of the Legislature that the provision of the Act 
should be applied to pending suits, they should be so applied.® This rule is quali- 
fied when during the pendency of proceedings new legislation is introduced 
and enfor bed which, among others, is either retrospective by specific pro- 
vision in that new Act or takes away jurisdiction or special authority 
created by an earlier statute, and in such cases the pending proceeding would 
be governed by the modified or new law.® In the absence of clear words 
a retrospective provision would not be held to be of wider amplitude than 
the prospective.’ It is true that under the general principles of statutory 
construction when a law is altered during the pendency of an action the 
rights of the parties should be decided according to the law as it existed 
when the action was begun. But the new statute may either by express 
provision or by necessary implication, indicate a clear intention to affect 
pending actions.® Gases of hardship are no ground for adopting a construction 

_ ^ that would affect vested rights unless theie are express words 

S^n'i'^caanoreiv' rights.® Acts must not be interpreted 

retrospective oper- a greater retrospective sense than the language of the 
ation. section compels one to do and it is no ground for holding 

that an Act has greater retrospectivity because the intention 
to g^ve it some retrospectivity is quite clear. The executive Government 


1. Shreekant Pandurang Kctkar i;. Emp- 
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4. Indramoni Natli o. Lokenath Barbhuiya, 
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unlike the Le^slature, cannot ^ve retrospective effect when it exercises sub- 
ordinate and delegated legislative powers unless expressly empowered to do 

SO* 


The principles for determining the retrospective operation of a statute 
Principles for ^hat repeals or alters the old law may be stated as follows: 
determining retro- M) the presumption that the Legislature does not 

•pective operation, intend to enact what is unjust, every statute which takes 

away or impairs a vested right acquired under the existing law 
or creates anew obligation or imposes a new duty or attaches a new disability 
m respect of transactions Or considerations already passed must be presumed 
to be intended not to have retrospective operation; (2) if there are 
wordsin the enactment which cither expressly state or necessarily imply that 
the statute is to be given retrospective operation, then the Act should have 
retrospective operation even though the consequences may appear unjust 
and hard; (3) a statute is not to be construed to have a greater retro<;pective 
operation than Its language renders necessary; and (4) as no person has a 
vested right in any course of procedure, alterations in procedure are to be 
retrospective, unless there is some good reason against it.® There can be 
no doubt that if a party to a civil action is deemed to have a right of 
appeal vested m him at the date of the institution of the suit, a fimilar 
ight must be conceded to an accused person at the date when the 
criminal proceedings are instituted against him.^ 

Whether you believe religiously like Blackstone that the law declared 
byc^rts has a platonic or ideal existence before its declaration, or hold 

^ T^f law is not a brooding omnipresence in the 

* K Judges do make law, prospective or overruling is not the 

substitution of one doctrine for an older and similarly rigid doefrine It is 

m existing and rather complL practice with regard 

to the eftect of a new judicial decision by the addition of an altcrnatiJ^e 
discretionary device to be employed in aDoronriatf* 

ment to be used. And the justification lor employing the device” 
where better stated than by Chief Justice Hughes in C'hifnt r'n**^* t\ 

rav‘^:otSu:rs 

and the likelihood that retrospecuvrop^ral^on “ effect. 

occ^ after the critical date will be yarned T/ ie Tew thi: isThe 

Rao I ToTed i d overruling and it is this version that Sub^ 

•Kao^., adopted and applied m Golaknath's case.® 
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Modi Food Products o. Commissioner 
Sales-tax, A. I. H. 1956 All. 35 at 
p. 59 ; (1955) 6 S.T.G. 2B7 (i^.B.). 
liauwari Gope t/. Emperor, A.X.K. 1943 
Pat. 18 at pp. 20, 21: 44 Gr. 1..T. 273; 
23 Pat. 175: 204 1. G. 451; 24 P.L.T. 
50 (F. B.), relying on Colonial 

Sugar Kcfinmg Go. Gtd, p, Irvine. 
(1905) A.G. 369; 74 L.J, P. G. 77 and 
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Sadar AU p. Doliuddiii, 56 Gal. 512: 
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48 G.G.J. 150. 
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A.l.R. 1967 S.G. 1643; V.N. Narayanan 
Nair o. State of Kerala, A.l.R. 1971 
Ker. 98 at p. 126. 
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24* Repeal and amendment. — The effect of the repeal of an enact- 
ment is to obliterate it as completely from the records as if it had never been 
passed, and it must be considered as a law that never existed except for 
the purpose of those actions which were commenced, prosecuted and 
concluded whilst it was an existing law,^ but to this rule an exception is 
provided by Sec. 6 of the General Glauses Act, 1897, ^ namely, that where 

an enactment is repealed unless a different intention 
Legislamre is appears, the repeal shall not affect the previous operation 

with the enactment repealed or anything done or suffered there- 
the iiiierpretation under, nor will it affect any legal proceeding or remedy in 
put by the Courts. J’cspcct of any right, privilege Or liability or forfeiture under 

the repealed Act.® It is a well-settled rule of construction that 
when a statute is repealed and re-enacted and words in the repealed statute 
are reproduced in the new statute, they should be interpreted in the sense 
which had been judicially put on them under the repealed Act, because 
the Legislature is presumed to be acquainted with the construction which 
the courts have put upon the words, and when the Legislature repeats 
the same words, they must be taken to have accepted the interpretation 
put on them by the Court as correctly reflecting the legislative mind.® 

The Supreme Court has laid down that retrospective operation cannot 

be imputed to an amending Act unless such retrospective 
Supreme Court’s Operation is given by the amending Act expressly or by 
verdict. necessary implication,® Whenever an amended Act has to 

be applied subsequent to the date of the amendment, the 
various unamended provisions of tUe Act have to be read along with the amen- 
ded provisions as though they were part of it. This is for the purpose 
of determining what the meaning of any particular provision of the Act 
as amended is, whether in the unamended part or in the amended part. 
But it is not the same thing as saying that the amendment itself 
must be taken to have been in existence as from (he date oT the earlier 
Act. That would be imputing to the amendment retrospective operation 
which could only be done if such retrospective operation is given by the 
amending Act expressly or by necessary implication. Where what one is 
concerned with is not (he meaning of any particular provision of the Act after 
amendment but the effect of the amending provision in their relation to, 
and effect on, other statutory provisions outside the Act, the amendment cannot 
obviously be treated as having been part of the original Act itself so as to 
enable the doctrine to be called m aid that a later Act overrides an 
earlier Act. 
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531; (19 j 5) Gut. J_..T. 520; Sadasheo 
Jagannaih Barapatra v. Hcmaji 
Hirman Bakdc, 1058 Nag. L.J. 373; 
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1147; see also Lacbman Kao Krishnaji 
i.Balkrisbna RaiigaalU, l.L.R. 36 Bom. 
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1955 S. G. A. 1140 ; 1955 S. G. J. 
672: 1955 A. W. R. (S. C.) 422 : 
(1955) 2 M.L.J, (S-G.) 168; Ram Sarup 
£». Munshi A.I.R. 1963 S. G. 553: 
65 P. R. 531 ; Parshottam. Das 
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A. W. R. (S.C.) 137 ; (1961) 2 S. G. J. 
563. 

5. Shri Ram Narain v. Simla Banking and 
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has ^-cHon 

iTnte’ b^r-Vete'’^„^“S^ ReJ/aKf 

pT«z:J ’^e tisoZ-t; 

inevitable should be avoided Anv ^ interpretation unless 

an escape from i„,prierrepeal m^^Tt'Le 

the true intention of the Legislature. ^ ^ '” '=°tisonance with 

Itisawell-recognised principle of interpretation of statutes that an 

enactment or rule having the force of law cannot be held 

A^rnb'n“'p“L"d" tatu Jr?"" “ Inter enactment or 

^ unless -the provisions of the earlier enact- 

quent enactment^?..! P'^mly repugnant to those of the subse- 

awav hv K ’ subject-matter of the first is taken 

eSadktorv implication is the consequence of 

legislation or legislation and should not be imputed to 

when theV[/. ? authority unless one is driven to do so. Even 

tic^ thp J rule by necessary implica- 

of the^ari:? extend to the whole of it/ and the ^pr™?sions 

the later of survive the repeal or amendment/ when 
diffirnU f WO general enactments is couched in negative terms it is 

impliedly r^^ealed 

clesfruct^^e nf tii co-existence of two sets of provisions would be 
be repealed bv which the later was passed, the earlier would 

there^i« a later. It must be shown, for implied repeal that 

those of between the provisions of the new law and 

by mlcario^'oth?^^ section the Legi.slature can repeal 

conti,^? ?P'=‘=‘Ally or by necessary implication. 

»o when a reneal- provisions in a repealed Act. This is particularly 
Act, shall to?h? ? Act specifically states that the provisions of the repealed 

■nconsistLcv or ?? V repugnancy be void. It is also clear that an 
- ^ncy or repugnancy between two statutes necessary to overrirle 
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Lal Mohan y. Ramanath, A. I. R 
1954 Tripura 17 at p. 20. 
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or repeal the earlier one, iiiust be such that the two cannot be reconciled 
nor can they stand together.^ By an amendment the Legislature would 
not incorporate something in the Act which would be inconsistent with or 
repugnant to the object of the Act.® An alteration of the language of a 
principal statute by an amending Act must be deemed deliberate.® Where 
a rule or bye-law is made under an Act or a section of the Act, the 
repeal of that Act or section abrogates the rule or bye-law unless it is 
preserved by the repealing Act.^ 

A legislative amendment of an enactment using a different phraseology 

from what is contained in the old Act naturally gives room 
When change of to the inference that the law was intended to be changed, 
law to be inferred- The rule is thus stated byCrawford in his book on Statutory 

Constructions Skt page 618 : 

“A change in the phraseology creates a presumption that the 
Legislature intended a change of meaning. Indeed, the mere fact 
that the Legislature enacts an amendment is of itself an indication of 
an intention as a general rule, to alter the pre-existing law.’* 

Whether a change of language in an amended Act departing from the 
previous unamended Act is intended to effect an alteration of the law does 
not depend upon any presumption one way or the other, though it would 
be a sound rule of construction to hold that the change cannot be disregarded 
as a mere freak of the Legislature. In Dickinson v. Fletcher^^ J., stated 

that when two statutes dealing with the same subject-matter use different 
language, it is generally a fair presumption that the alteration in the 
° language used in the subsequent statute was intentional, 

privy Council’s But as the Judicial Committee said in Casement v. Fulton^^ 
view. there are many instances to be found of the Legislature 

departing from language previously used for the purpose of 
conveying a certainmeaningwithoutintending to departfrom that meaning. 
Cases of either description, those in which the Legislature was imputed 
with the design of enacting a different measure by adopting a different 
language from that previously employed and those in which the law was 
held to be the same before and after amendment in spite of dissimilar 
words abound in the Law Reports and the task of analysing them and 
evolving a settled rule of construction would be well nigh impossible. 

It mayhowever be stated that if the phraseology past and picscnt is 
strikingly dissimilar and the requirements of the language demand a change 
of meaning, and the sense of the section requires it, the Court must give 
effect to it.’ 

Wlrcn an amending Act alters the language of the principal statute, 
the alteration must be taken to have been made deliberately.® 
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In the words of Gockburn, G. J., in R, v.Price^ : 

“When the Legislature in legislating in pari materia and subs- 
tituting certain provisions for those which existed in an earlier 
statute, has entirely changed the language of the enactment, it must 
be taken to have done so with some intention and motive.** 

InHalsbury the rule is stated thus^ : 

“The distinction to be drawn between statutes which codify and 

those which consolidate the law, is that in constru- 

Halsbury’a state- ing the latter there is a presumption that the law 
mentof law. was not intended to be altered even if the words used 

are not identical; but this presumption must yield to 
plain words to the contrary. Where statutes are replaced by others 
which consolidate them with amendments, however, the same rules 
do not apply. . . .** 

It is not necessary that before a change of law is attributed to an amend- 
ment, the doctrine of “advancing the remedy and ‘‘suppress- 
Duty of Court. ing the evil” should be resorted to. To speculate upon the 

objects and purposes of an amending enactment is not the 
province ofCourt. If the amendment makes it indubitably clear that a 
change of law has resulted, it would not be proper for the Court not to 
pve effect to it on some suppositional reasoning. By so doing the Court 
will be stepping out of its jurisdiction.® 

The general rule is that if there is a special provision relating to a 
particular thing then the general provisions do not apply, the special excluding 
the general.^ Specific provision will prevail ovci general provision, unless on 
a consideration of the statute in its entirety a contrary intention of the 
Legislature is indicated as contained in the maxim generalia specialibus non 
derogant.^ The application, of the rule ofimplied repeal to general and special 
enactments is governed by the following principles: 

(1) The general Act should be construed as not repealing a parti- 
cular one that is directed towards a special object or class of objects 
and more particularly so when the new Act is coached in affirmative 
language and the two can stand together; and 

(2) When there is something in the nature of a general law 
which makes it unlikely that an exception was intended as regards 
the special Act, then the general law will be taken to have repealed 
the special one.* 

If a clause in an Act is repealed, it may be said that the clause is to be 
t&ken as if ithadnever existed. But it cannot bvt said that the whole Act 
*nust be road as if that clause had never been enacted.'^ In considering the 
effect of a repeal of a section it is necessary to consider the nature of the 

repeal,® 
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25. Specific offence. — The rule that general provisions should yield 
to specific provisions is not an arbitrary principle made by lawyers and 
Judges but springs from the common understanding of men and women that 
when the same person gives two directions, one covering a large number of 
matters in gmeral and another to only some of them his intention is that these 
later directions should prevail as regards these while as regards all the rest 
the earlier direction should have eflfect. In Pretty v. Solly^^ Romilly, M. R., 
mentioned the rule thus : 


“The rule is that whenever there is a particular enactment and a 

general enactment in the same statute and the 
Guiding principle, latter, taken in its most comprehensive sense, 

would overrule the former, the particular enactment 
must be operative, and the general enactment must be taken to affect 
only the other parts of the statute to which it may properly apply.” 

The lulehas been applied as between different provisions of the sam^ 
statute in numerous cases some of which only may be mentioned: De Winton v. 
Brecon,^ Churchillv. Crease^ UnitedStates v. Chasey* and Carrollv. Greenwich Ins. Co.^ 
Applying this rule of construction that in cases of conflict between a specific 
provision and a general provision the specific provision prevails over the 
general provision and the general provision applies only to such cases which 
are not covered by the special provision.® 

Again, it will be observed that the Code first defines offences generally. 
It then sets out other offences which, though falling into the category of general 
offences so lefined, are distinguished from them by the presence of special 
circumstances which call for lighter or graver penalties. In such cases, it is 
the specific section dealing with the specific offence that ought to be requisi- 
tioned, and it would be wrong to resort to the general section merely because 

all its ingredients are present in a particular case.’ For 
Example. instance, a man clubsanother man to death. Here the offender 

has certainly committed hurt; but it is not all, for he may 
have committed giicvous hurt, or grievous hurt with a dangerous weapon or 
culpable homicide not amounting to murder, or even murder deserving the 
extreme penalty of the law. All such offences are of the same kind, but they 

diffei in their characleiistics and gravity, so as, in fact, to form distinct and 

difF'i ent offences Tlieii di scrimin ation i s no d oubt the outcome of compara lively 
modern refinement, but nevertheless it is one which marks the different grades 
of criminal responsibility which always existed, though it was not always 

recognised. 

Construction of Pf.nal Acts 


26. Strict construction. — Lastly, as all penal laws affect the libei ty 
of the subject they have to be construed strictly. s All penal enactments as a 
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rule, arc interpreted in an atmosphere free from all bias and, if necessary, 
where there is an ambiguity, in favour of the subject.^ Nothing should be 
assumed to exist which does not appear. If a section is ambiguous or sus- 
ceptible of another construction, the construction more favourable to the 
accused should be adopted.* 

When it is said that all penal statutes are to be construed strictly itonly 

means that the Court must see that the thing charged is 
What strict cons- an offence within the plain meaning of the words used and 
traction implies. must not Strain the words. To put it in other words, the rule 

of strict construction requires that the language of a statute 
should be so construed that no case shall beheld to fall within it which 
does not come within the reasonable interpretation of the statute. It has 
also been held that in construing a penal statute it is a cardinal principle that 
incase of doubt the construction favourable to the subject should be preferred. 

But these rules do not in any way affect the fundamental 
Primary test. principles of interpretation, namely, that the primary testis 

the language employed in the Act and when the words 
are clear and plain the Courtis bound to accept the expressed intention 
of the Legislature.® 

It should not be forgotten that it is the duty of tribunals to interpret 
the law and not to make it. They have defined rules embodied in a Code 
and it is their duty to follow them. If there are any lacunae in the law, 
it is no part of th'^ir functions to supplement them for hard cases make 
bad law. As their Lordships of the Privy Council observed: ‘‘The essence 
of a Code is to be exhaustive on the matters in respect of which it declares 
the law. and it is not the province of a Judge to disrcg.avd or go 
outside the letter of the enactment according to its true construction.”* 

The correct attitude of the mind in dealing with crimes 
Maxwell’s view. should be that which Maxwell has well stimmarised. He 

says: “Penal laws must be construed strictly. Butit is the 
paramount duty of the judicial interpreter to put upon the language of the 
Legislature, honestly and faithfully, its plain and rational meaning and 
to promote its object. The rule of strict construction docs not, indeed, 
require or sanction that suspicious scrutiny of the words, or those hostile 
conclusions from their ambiguity or from what is left unexpressed, which 
characterise the judicial interpretation of affidavits in support of ex parte 
applications, or of a Magistrate’s convictions where the ambiguity goes to 
jurisdiction. Nor docs it allow the imposition of a restricted meaning on 
the words, wherever any doubt can be suggested for the purpose of 
withdrawing from th'^ operation of the statute a case which falls both within 
its scope and the fair sense of its language. This would be to defeat, 
not to promote, the object of the Lccpslature, to m’sread the statute and 
misunderstand its purpose. A court is not at liberty to put limitations 

on general words which ar^ not called for by the sense. 
Guiding principles or the objects or the mischief of the enactment and no 
for Courts. construction is admissible which would sanction an 

evasion of an Act. But the rule of strict construction 
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requires that the language shall be so construed that no cases shall be 
held to fall within it, which do not fall both within the reasonable meaning 
of its terms and within the meaning and scope of the enactment. To 
determine that a case is within the intention of a statute, its language 
must authorise the Court to say so; but it is not admissible to carry the 
principle that a case which is within the mischief of a statute is within its 
provisions so far as to punish a crime not specified in the statute, because 
it is of equal atrocity or of a kindred character with those which are enum- 
erated. It the Legislature has not used words sufficiently comprehensive to 
include within its prohibition all the cases which fall within the mischief 
intended to be prevented it is not competent for a court to extend them.**^ 

In other words, while it is in the province of the Court to place a 

rational construction on the law, it is no part of its 
tr°''p“ce function to gloss over an ambiguity, inconsistency or 

construction. confusion which IS plainly apparent and not obviously 

reconcilable. It is tlien the duty of the Legislature 
to amend the law. It is no part of the Judge to blinkit. So James, L. J. 
in delivering the judgment of the Privy Coimcil, said : “No doubt all 
penal statutes are to be construed strictly, that is to say, the Court must 
sec that the thing charged as an offence is within the plain meaning of 
the words used, and must not strain the words on any notion that there has 
been a slip, that there has been a casus omissus^ that the thing is so clearly 
within the mischief that it must have been intended to be included and 
would have been included, if thought of. On the other hand, the person 
charged has a right to say that the thing charged, although within the words, 
is not within the spirit of the enactment. But where the thing is brought 
within the words and within the spirit, there a penal enactment is to be 
construed like any other instrument, according to the fair commonsense 
meaning of the languages used, and the Court is not to find or make any 
doubt or ambiguity in the language of a penal statute, where such doubt 
or ambiguity would clearly not be found or made in the same language in 
any other instrument.*** So in another case, Willis, J., observed: “I 
quite agree that criminal enactments are not to be extended by construc- 
tion when an offence against the law is alleged, and when the Court has 
to consider whether that alleged offence falls within the language of a 
criminal statute, the Court must be satisfied not only that the spirit of the 
legislative enactment has been violated, but also that the language used by 
the Legislature includes the offence in question, and makes it criminal**.® 


When it is said that a penal statute must be construed strictly, what 

it implies IS that nothing is to be regarded as within 
Strict construction the meaning of the statute which is not within the 
when permissible. letter — which is not clearly and intelligibly described 

in the verywords of the statute itself.* “It would be 
extremely wrong that a man should, by a long train of conclusions be 
reasoned into a penalty when the express words of the Act of Parliament 
do not authorize it.*’® The full de^ition of every crime contains expressly 
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or by implicationj a proposition ^s to a state of mind. Therefore, if the 
mental element of any conduct alleged to be a crime is proved to have 
been absent in any given case, the crime so defined is proved or, again, if 
a crime is fully defined, nothing amounts to that crime which does not satisfy^ 
that definition.^ In construing a section of a penal Act, which casts upon 
the accused the burden of proving his innocence, the Court must act strictly,^ 
although a penal statute has got to be construed strictly beneficial construction 
to promote its object is not excluded.® 

It is said that penal statutes must be construed strictly. In Tuck v. 
Lord Esher, M- R., said with reference to Sec. 6 of the Copyright 
* Act, 1862: “We must be very careful in construing that 

Caution. section, because i t imposes a penalty. If there is a reason- 

able interpretation which will avoid the penalty in any 
particular case, we must adopt that construction.” “Unless penalties are 
imposed in clear terms they arc not enforceable. Also where various inter- 
pretations of a section are admissible it is a strong reason against adopting 
interpretation if it shall appear that the result would be unreasonable or 

oppressive.’*® 

And Blackburn, J., said: “When the Legislature imposes a penalty, 

the words imposing it must be clear and distinct.”® But 
Applicability of rule must be read as applicable, if at all, only to 

the rule of strict penalties of a quasi-public character, and not to acts 
conatruction. creating penalties for infractions of the general law which 

are in the nature of purely civil remedies.’ The rules laid down in 
case ® for the construction of obscurely penned statutes, arc there 
said to apply’ to “penal” as well as to other statutes. In Attorney-General v, 
Sillen'^ Pollock, G. B., said: ‘‘All the penal statutes there alluded to, and 
in all the places where that doctrine is to be met with, are statutes whicli 
create some disability or forfeiture; none of them arc statutes creating a 
crime, and I think it is altogether a mistake to apply the resolutions in 

Heyd(m*s case to a criminal statute which creates a new 

True construction offence. The distinction between a strict construction 
cf the statute* sktici a more free one has, no douht, in inoclcin times 

almost disappeared, and the question now is, what is the 
true construction of the statute? I should say that in a criminal statute 
you must be quite sure that the offence charged is within the Icttei of me 
This rule is said to be ^ffounded on the tenderness of the la .v tor 
the right of individuals, and on the plain principle that the power of pimish- 

ment is vested in the Legislature, and not in the judicial depaitmciii, for it 
is the Legislature, not the Court, which is to define a crime and oidaiiy ts 
punishment*’.^® As to enactments creating crimes, the lule was adopted in 
favorem vitae in respect of treason and capital lelonies and extended to 
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statutes were strictly construed when many com- 
?o transpo^tati"^^^^ formerly capital or rendered convicts liable 

Tlie question was of more importance in days when there was a disposi- 

tjon to introduce that species of criminal equity^ which led 
English law. to the dissolution of the Court of Star Chamber. 

Law of England does not 
T 1^^ a construction, and no cases shall b.' holden to be 

of 'V'thinboth the spirit and the letter 

ol such law. The doctrine upon which must be based the ratio decidendi 
of cases put upon constructive fraud (viz. estoppel by conduct), constructive 
notice, oi constructive trusts, is inapplicable to the interpretation of a statute 

mapplicable to enactments dealing with crime or imposing 
penalties. For there is no estoppel with relation to the construction of any 

* tltough in particular cases the parties may be bound to adop^ 

a of regulating therightsor obligations under the instruments, 

a construction other than the true legal construction. 

rule of strict construction.— The distinction between a strict 

ofstamVef^ disappeared with regard to all classes 

11 whether penal or not, are now construed by 

substannally the same rules. “All modern Acts are framed with regard to 
equitable as well as legal principles.”^ “A hundred years ago ” said the 

Court m Lyons' case,^ ‘‘statutes were required to be per- 
Rcasonablc cons- tectly precise, and resort was not had to a reasonable cons- 

truction of the Act, and thereby criminals were often 

tr,,ir,rr f T> to ^cEpc. This is HOt thc prcscnt mode of cons- 

truing Acts of Parliament. They are construed now with reference to the 

true meaning and real intention of the Legislature.” Therefore “although 

a.stinct.on ” as Pollock. G. B., said in Mcholson v. Fields^ 
taken between penal Acts and remedial Acts that the former are to be 

ri?,"tinr'^^?nn ^ Others ate to be construed liberally, is not a 

distinction perhaps, that ought to be erased from the mind ofajudo-c” 

more than “that penal provisions, like 
all others, arc to be fairly consti ued according to the legislative intent as 

expressed m the enactment the Courts refusing on the one hand to extend 

#^1,^ punishment to cases which arc not clearly embraced in them, and on 
tbe other equally refusing by any mere verbal nicety, forced construction, 
r equitable interpretation to exonerate parties plainly within their scope.”® 
in ^Stephenson v. Higginson^^ the rule was thus stated by Lord Truro: “In 

Every word in the ^°"struing an Act of Parliament, every word must be 
Act to be under, ^u^rstood according to the legal meaning, unless it shall 
stood according to appear from the context that the Legislature has used it 
legal meanings. in a popular or more enlarged sense. That is the general 
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rule, but in a penal enactment, where you depart from the ordinary 
meaning of the words used, the intention of the Legislature that 
those words should be understood in a more larg^* or popular sense must 
plainly appear.’* In Dickinson w. Brett, J., put the rule thus: 

“Those who contend that a penalty may be inflicted must show that the 
words of the Act distinctly enact that it shall be incurred under the present 
circumstances. They must fail if the words are merely equally capable of a 
construction that would, and one that would not, inflict the penalty.** 
This principle of construction is thus accurately stated by Sedgwick^: 

“The more correct version of the doctrine appears to be 
Statute to be fairly that Statutes of this class are to be fairly construed and 
construed and faith- faithfully applied according to the intent of the Legisla- 
fuUy applied^a^ord- without unwarrantable severity on the one hand or 

Legislature?^^ unjustifiable lenity on the other, in cases of doubt the 

Courts inclining to mercy.’* 

Where an enactment imposes a penalty for a criminal offence, a person 

against whom it is sought to enforce the penalty is entitled 
Bcncht of doubt to the benefit of any doubt which may arise on the construe- 
when available. tion of the enactment. ^ “Where there is an enactment which 

may entail penal consequences, you ought not to do violence 
to the language in order to bring people within it, but ought rather to take 
care that no one is brought within it who is not brought within it by express 
language.*’* On the other hand, as said by A. L. Smith, L. J., in Llewellyn 
v. Vale of Glamorgan Ry.y^ “when an Act (imposing a penalty is open to two con- 
stiuctions that construction ought be adopted which is the more reasonable 
and the better calculated to give effect to the expressed intention, which in this 
case is thatthc penalty shall be paid**. And while it isprobably true that the 
principles of construction have been somewhat relaxed in formality nowadays, 
yet at the same time strictness of statement is still valuable, especially in a 
case where the resultmaybe highly penal® and the procedure indicated by a 
penal Act must be closely followed.’ 

27> Operation of statute not to be narrowed by strict construc- 
tion. — But penal statutes must never be construed so as to narrow the 
words of the statute to the exclusion of cases which those words in their 
ordinary acceptation would comprehend. The Judicial Committee in The 
Gaunxlet^^ said ; 

“No doubt all penal statutes are to be construed strictly, that is to 

say, the Court must see that the thing charged 
Privy Councirs an offcncc is within the plain meaning of the words 
view. used, and must not strain the words on any notion 

that there has been a slip, that there has been a 
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1922, accordingly held that the accused 
was entitled to the benefit of the doubt. 
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Properties Investments v. Attorney- 
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319; R. V. Wiblcdcn, JJ., Ex parts 
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casus omissus^ that the thing is so clearly within the mischief that it 
must have been intended to be included,^ and would have been inclu- 
ded if thought of. On the other hand, the person charged has a 
right to say that the thing charged, although within the words, is not 
within the spirit of the enactment. But where the thing is brought 
within the words and within the spirit, there a penal enactment is to 
be construed, like any other instrument, according to the fair common- 
sense meaning of the language used, and the Court is not to find or 
make any doubt or ambiguity in the language of a penal statute, 
where such doubt or ambiguity would clearly not be found or made in 
the same language in any other instrument.*’ 

When large enough words are used, a prohibition maybe extended so as 

to apply to something which has come into existence since 
Example. the passing of the Act. Thus, in Graves v. Ashford,^ it was held 

that the piracy of a picture by means of photography was 
within the Copyright Acts.® Passed for the protection of artists and 
engravers, although photography was an unknown artat the time those statutes 
were passed. But in R. v. Smithy* the question arose whether a person could 
be convicted under Sec. 91 of the Larceny Act, 1861, on receiving a chattel 
“knowing the same to have been feloniously stolen,” where the stealing of 
partnership property had been committed by a partner in a firm. The offence 
of larceny by a partner was notmade felony until the passing of the Larceny 
Act, 1868; consequently the question was whether the Act of 1861 could be 
extended by implication so as to embrace an offence which was not felony 
at the time the Act was passed, and the Court held that it could not be so 
extended. This decision was approved and followed in R, v. Streeter^ where it 
was held that a man jointly indicted with a married woman for receiving goods 
stolen by the woman from her husband was not liable to conviction under 
See. 91 of the Act of 1861, because the la'-ceny by the wife was not a felony 
at common law or under the Act of 1861, but was a new felony created by 
Secs. 12, 16 {g) of the Married Women’s Property Act, 1882. In R. v. Payne,^ 
a man indicted under similar circumstances was held liable asfor a common 
law misdemeanour. A conviction in such a case cannot however be upheld 
unless there is evidence to show that the money had been taken by the wife 
in such circumstances as would support a prosecution and convicticn of her 
for stealing the money.’ 

28. Beneficial construction. — -Where the language is ambiguous, the 
benefit of the doubt must go to the subject. In construing provisions of penal 
statutes, it is well established that the said provisions must be strictly 
construed, and if there is any ambiguity or doubt, the benefit of the ambiguity 
or doubt must be given to the subject. When a clause or expression 
in a penal statute is capable of being interpreted eitlier in favour 
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nf or aeainst the accused, the former interpretation ought to prevail. It is 
riemLtary that in dealing with a penal provision the rule of strict construchon 
reaufres that the language shall be construed so that no cases shall beheld to 
fTw^thin it which do not fall within the reasonable interpretation of the 
Inacment ^ The Court must not only look on the one side, at the mischief 
fZnST to be remedied, but also on the other side, ,t must consider that 
nersons are not to be made subject to penalties unless the offence charged 
Ps strictly brought within the purview of the statute. one can be brought 

^Sn a statuti unless the case falls within the letter and spirit of the statute “ 

A court is enti tied and indeed bound when construing Ae terms “f 
• • in a statute to consider any other parts of the Act which throw 

hXuUnAc intention ’of the Legislature and which may serve to show that 

a narti^ular provision ought not to be construed as it would De, if considered 
a particular p of th“ Act.® The Court should construe all the parts 

toEethSsoas toavoid inconsistencies between the differentpartsof the statute.* 
SrCoiitwiUnot hold that a penalty has been incurred unless the language 

rf&f dause which is said to impose it is so clear that the case must necessarily 
be within it.® 

OQ ronstruction of criminal statutes today. — ^‘‘The tendency of 

A ^ Af-r\<i\nns UDon the whole, is to nan ow materially the difference bet- 
modern decisions P a beneHclal construction. All statutes are now 

ween what IS callea a . -^^ard to the language and criminal statutes 

construed with ^ “^eg" d to the aim and intention of the Legislature than 
with a more ration whether penal or not are now construed by sub- 

formerly.... „ ip- The principle of construction that penal statutes 

s^ntially thc ^ame ru^ in many decisions.’ The distinction 

^^Id be sm y interpretation has today worn thin. As the 

between a strict and TA. Gauntlet,^ “No dcubt all penal 

_ . „ Statutes are to be construed strictly, that is to say, the Com t 

Privy Coanc.ls ^ thing charged as an offence is withm the 

Xn meaning of the words used . Where the thing is brought 
... - j ^ ^ tAMthinthe snirit, then a penal enactmentis to be con- 

within the words an ^according to the fair common sense and 

strued J used ” “If I were askeXhethcr there beany difference 

“Xe°en a Xr^inal statute and any other statute not creating an offence. 
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L. R. 1115. 

2. Dewan Singh r. Emperor, A. I. R- 1936 

Nag. 55 at p. 62. 

3. Per Lord Hcrschell in Golquhoun v. 
Brooks, (1887) 1 A. G. 493. 

4. Deonandan Singh y. Ram Lakhan Singh. 
A. 1. R. 1948 Pat. 225 at pp. 228, 229: 
2 D. L. R. 492 : 49 Gr. L. J. 246 : 
T. L.R. 27 Pat. 52 (F. B.). 

5. Firm Khem Chand Ramdas o. Com- 
missioner of Incomc-t?x, A. I. R« 

I.P. G. -10 


1934 Sind 46 at p. 51 : 28 S. L. R. 
174 : 149 I. G. 1204. 

6. Maxwell, Interpretation of Statutes, 9th 

Ed., p. 288, cited in State ». 
Hathiwala Textile Mills, A. I. R- 1957 
Bom. 209 at p. 211: 59 Bom. L.R. 

184 : 1957 Gr. L. J. 957. 

7. See, for instance. State Government, M. 
P V Maganbhai Dasaibhai, .A.I.R. 1954 
Nag. 41 at p. 42: I.L.R. (1953) Nag. 
501 : 1953 NPg. L. J. 514 : 1954 Cr. 

L.J. 89(D. B.). 

8. (1872) 4 P. G. 184 : 1 7 E. R. 373, 
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I should say that in a criminal statute you must be quite sure that the offence 
charged is within the letter of the Lord Coleridge, J., in Attorney-General 

V. Beauchamps said (at p. 655 of the K. B. report): “Unquestionably, when 
one is construing a penal statute, the first thing is to construe it according to 
ordinary rules of grammar, and if a construction which satisfies those rules 
makes the enactment intelligible, and especially if it carries out the obvious 
intention of the Legislature as gathered from a general perusal of the whole 
statute, that grammatical construction ought not to be departed from.’* 
Following the two last cited English cases, Ae Court of Criminal Appeal held 
in R. V. Oake^ that the construction of a criminal statute must avoid unin- 
telligible and absurd results. 

Indian decisions have adopted the modern trend of interpretation. The 

intention of the Legislature must govern in the construc- 
Modem trend of tion of penal statute as much as in any other statute.* 

int( rpretation adopt- 
ed by Indian deci- 
sions. 


In the interpretation of a penal statute the subject should be held to be 
free unless he can be found to be guilty according to the clear and unambig- 
uous language of the statute. Courts cannot assume that the Legislature 
intended to punish and then give a forced interpretation to the section in 
an Act to carry out the supposed intention.® 

In the case of statutes of a penal character which create certain offences 
for the fir St time, no proceedings under them are generally maintainable in 
respect of arts done before the commencement of the statute, unless the 
statutes include such acts by express provision or necessary intendment. This 
is for two reasons: (1) an act not an offence under the law prevailing at the 
time it was done cannot become so by virtue of operation of some statute 
which itself came into operation later; (2) the element of r^a, an essential 
constituent of offences unless specifically excluded, would be lacking because 
one cannot have a criminal intention in doing an act which was not a 
crime at the time at all.® 


30. Literal interpretation. — The cardinal rule of construction of 
statutes is to read the statute literally, that is by giving to the words used by 
the Legislatures their ordinary, natural and grammatical meaning. If, 
however, such a reading leads to absurdity and the words are susceptible of 
another meaning, the Courtmay adopt the same. But if no such alternative 
construction is possible, the Court must adopt the ordinary rule of literal 
interpretation.’ It is clear that unless there is any such ambiguity it 
would not be open to the Court to depart from the normal rule of cons- 
truction which is that the intention of the Legislature should be primarily 
gathered from the words which are used. It is only when the words used are 


1. Per Pollock, G.B., in Attorney-General o. 

Sillcm, (1864) 2H. &G. 431: 159 E. R. 
178. 

2. (1920) 1 K.B. 650: 89 L. J. K. B. 219: 

122 L. T. 527: 84 T- P- 41. 

3. (1959) 2 All E. R. 92. 

4. State V, Hydcr Ali, A. I. R. 1955 
Hyd. 128 atp. 140: I. L. R (1955) 
Hyd. 214 (F. B.). 

5. Bansraj v. State, A. I. R. 1956 
All. 27 at pp. 29, and 30 (D.B.):1955 
A. L. J. 704 : 1955 A. W. R. 697: 1956 
Gr. L. J. 6. 

6. S. Ganesan v- A. K. Joscclyne, A. I. R. 


1957 Gal. 33 at p. 38 (D. B.):(1957) 
27 Com. Gas. 114. 

Jtigal Kishore Saraf v. Messrs. Raw 
Cotton Co. Ltd., A. I. R. 1955 S. G. 
376 at p. 381: (1955) 1 S.G.R. 1369 : 
1955 S. G. A. 440: 1955 S. G. J. 371 : 
1955 Andh. W. R. (S. G.) 220: (1955) 
1 M. L. J. (S. G.) 220: 1955 M.W.N. 
421; see Navinchand v. Commissioner 
of Income-tax, Bombay, 56 Bom. L.R. 
795: A.I.R. 1954 Bom. 550; Sulakhan 
Singh o. Central Bank of India, 
Ltd., 55 Punj. L. R. 348 : A. I, R. 
1954 Punj. 66 (D. B.) ; see 
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ambiguous that they would stand to be examined and construed in the 
light of surrounding circumstances and constitutional principle and 

practice.^ 

Ifthe language used is capable of only one construction and fails to 

carry out the intention of Parliament when making the 
Literal interprc- amendment, the amendment may have to be struck down if 
tatioa is not contravenes a constitutional provision. Further, a literal 
always the only interpretation isnot always the only interpretation of a pro- 
mterpretation. vision in a statute and the Court has to look at the setting in 

which the words are used and the circumstances in wh’ch the law came to be 
passed todecide whether there is something implicit behind the words actually 
used which would control the literal meaning of the words used in a provision 
of the statute. It is permissible to control the wide language used in a 
statute if that is possible by the setting in which the words are used and the 
intention of the law-making body which maybe apparent from the circum- 
stances in which the particular provision came to be made. Therefore, a 
literal and mechanical interpretation is not the only interpretation which 
Courts are bound to give to the wordsof a statute; and it may be possible 
to control the wide language in which a provision is made by taking into 
account what is implicit in it in view of the setting in which the provision 
Appears and the circumstances in which it might have been enacted.* 

Dictionarymeanings, however helpful in understanding the general 
sense of the words, cannot control where the scheme of the statute or the 
instruinent considered as a whole clearly conveys a somewhat different shade 
of meaning. It is not always a safe way to construe a statute or a contract 
by dividing it by a process of etymological dissection and after separating 
wordsfrom their context to g'Ve each word some particular definition given 
by lexicographers and then to reconstruct the instrument upon the basis of 
those definitions. What particular meaning should be attached to words and 
phrases in a given instrument is usually to be gathered from the context, the 
nature of the subject-matter, the purpose or the intention of the author and 
Ae effect of giving to them one or the other permissible meaning on the object 
to be achieved. Words are after all used merely as a vehicle to convey the 
idea of ie speaker or the writer and the words have naturally, therefore, to 
be so construed as to fit in with the idea which emerges on a consideration 
of the entire context. Each word is but a symbol which may stand for 
one or a number of objects. The context, in which a word conveying different 
shades of meanings is used, is of importance in determining the precise sense 
which fits in with the context as intended to be conveyed by the author.® 


ATnhigiioug words in a statute should be construed in a sense 
which will carry out the purpose of the Act and not in a way 


(1957) 2 M. L. J. 56: 1957 M. L. J. 
(Gr.) 324; Hyderabad (Sindh) Electric 
Supply Go. 0 . Union of India, 61 l^unj 
L. R. 21 : A. I. R. 1959 Piuij. 19 ). 


also Nokes c. Doncaster Amalgamat- 
ed Collieries, (19 >) A.G. 1014: (1940) 
3 All E. R. 549, per Lord Simon, L. G. ; 
Om Prakash v. State, 1955 A. L. J. 
224: 1955 Gr. L.J 754: A. I. R. 1955 
All. 275; Sasht Bhusan Rai v. Bhumesh- 
war Raj, 33 Pat. 1009: 1955 B. L. J. R. 
64:A. I. R. 1955 Pat. 124 <D. B.); 
Ghumand Singh r. State, I. U. R. 
(1954) Patiala 585 : 1955 Gr. L. J. 
560: A. I. R. 1955 Pepsu 43 (D. B.); 
Bata Krishna Barman v. Assistant 
Secretary, Government of Bengal, 61 
C. W. N. 459; Alangaram Clietti v. 
Municipal GoimciL, Pollacbi, I. L. R. 
0957) Mad. 1020: 70 M. L. W. 517: 


1. Commissioner of Income-tax, M.P. and 
Bhopal p. Srat. Sodra Devi, A.I.R. 1957 
S.G. 832 at p. 835: (1957) 32^.1. T. R. 
615: 1958 S. G.J. 1. 

2. R. L. Arora v. State ofUttar Pradesh, 
A. I. R. 1964 S. G. 1230 at pp. 1236, 
\2.'M\see also Kanwar Singh p. Delhi 
Administration, A. I. R. 1965 S. G. 871. 

3. Deputy Chief Controller of Imports 
and Exports v. K. T. Kosalrain, A.I.R. 
1971 S. G. 1283 at pp. 1289, 1290. 
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which will travel beyond it.^ Where the context makes 
the meaning of a word quite clear, it becomes unneces- 
sary to search for and select a particular meaning out 
of me diverse meanings a word is capable of, according 
to lexicographers.* The words of a statute, when there 
is a doubt about their meaning are to be iinderstood in the sense in which 
they best harmonise with the subject of the enactment and the object 
which the Legislature has in view. Their meaning is found not so much 
in a strictly grammatical or etymological propriety of language, nor even 
in its popular sense, as in the subject or in the occasion on which they are 
used, and the object to be attained.® If the terms are plain and unambi- 
guous the Courts cannot have resort to the position in law as it obtained 
in England or in other countries when the statute was enacted by the Legis- 
lature. Such recourse would be permissible only if there was any latent 
or patent ambiguity and the Courts were required to find out what was the 
true intendment of the Legislature. Where, however, the terms of the 
statute do not admit of any such ambiguity, it is the clear duty of the 
Courts to construe the plain terms ofthe statute and give them their legal 
effect.* Where the meaning of the statute is clear on the face of it and 
capable of only one meaning, effect must be given to it even though it is 
absurd or mischievous* or hardship or inconvenience cannot alter the 
meaning employed by the Legislature if such meaning is clear on the face of 
the statute,* and regardlessof consequences.’ A court can only take the words as 
they are written in the statutes.® In order to ascertain the true meaning and 
intent of the provisions, one has got to turn to the very terms of the statute 
itself, divorced from all considerations as to what was the state of the previous 
law.® If the words used in a criminal statute arc reasonably capable of two 
constructions, the construction which is favourable to the accused should be 
preferred ; but in construing the relevant words, it is obviously necessary 
to have due regard to the context in which they have been used.^® Where 


Ambiguous words 
to be construed to 
carry out purpose 
of Act and not go 
beyond it. 


1 . Biswatnbhar Singh v. State of Orissa, 
A.I.R. 1954 S.C. 139at p. 146: 1954 
S. C. J. 219. 

2. Mangoo Singh v. Election Tribunal, 
Bareilly, A. I. R. 1957 S.C. 871 at 
p. 874: 1957 A. W. R. (H.G.) 722. 

3. Workmen of Dimakuchi Tea Estate v. 
Management of Dimakuchi Tea Estate, 
A.I.R. 1958 S.C. 353 at p. 356; R. 
Hall, (1822) 1 B. &C. 124 at p. 136: 
107 E. R. 47; River Wear Commis- 
sioners V. Adamson, ( 1877) 2 A.G. 743: 
47 L.J.Q.B. 193; Stater. Bhaishankar 
Uttamrai, I.L. R. (1956) Bom. 511: 
58 Bom. L. R. '*435 : 1956 Cr. L. J. 
1 1 8G : A. I . R. 1 956 Bom. 660 (D.B.) . 

4. Sales-tax Officer, Banaras v. Kanhaiya 
Lai Mukund Lai Saraf, A. I. R. 1959 

S.C. 135 at p. 139: (l959)lAndh. 
W.R. (S .C.) 35: (1959) 1 M. L. J. 
(S.C.) 35: Amasinghji v. State of 
Rajasthan, (1955) 2 S. C. R. 303: 

1955 S. G. A. 766: 1955 S.G.J. 523: 
A. I. R. 1955 S.C. 504; Kifayatullah 
Kban o. Registrar of Co-operative 
Societies, I. L. R. (1950) Hyd. 368: 
A.I.R. 1956 Hyd. 129 (D.B.) ; Manga- 
ram & Co. V. Kher, I. L. R. (1956) 
M.B. 307: 1956 M.B. L.J. 609: A.I.R 

1956 M.B. 183 (D.B.); D. D. Krishna- 
iwami Iyengar v. A. C. Verranna 






9. 

10 . 


Ghetty, (1956) 2 M. L. J. 4; Kanak 
Sundar o. Ram Lakhan, I. L. R. 35 
Pat. 499: 1956 B.L. J. R. 523: A.I.R, 
1956 Pat. 325; Ramswaroop Das p. 
State of Bihar, ^.^L. R. 35 Pat. 792: 
1956 B. L..J.R. 600: A.I.R. 1957 Pat! 
190 (D.B.) ; Jairamdas v. Regional 
Transport, 1957 Raj. L. W. 477 • 
A.I.R. 1957 Raj. 312 (F.B.); State 
of Manipur o. Nongthombam Amubi 
Singh, A.I.R. 1957 Manipur 1. 

State of Manipur o. Nongthombam 
Amubi Singh, A.I.R. 1957 Manipur 
1 at p. 3. * 

Ramswaroop Das v. State of Bihar. 
A.I.R. 1957 Pat. 190 at p. igi- 
1956 B. L.J. R. 609. 

Sundar Das Bhasin v. Regional Settle- 
ment Commissioner, Jaipur. AIR 
1959 Raj, 102 at p. 105 : 1959 r3* 
L. W. 552: I.L.R. (1959) 9 Raj. 7^! 
Madras Pencil Factory v. R.P. F. Gom- 
mis^ioncr, A.I.R. 1959 Mad. 235 at 

Sales-tax Officer, Banaras c, ICanhaiya 
Lai Mukund Lai Saraf, A.I.R. 1959 
S. G. 135 at p. 140; 1959 S.C. T. 
53; (1959) I Andh. W.R. (S. G.) 35: 
AUmgira. State of Bihar, A.I.R. 1959 
S. C. 436: 1959 S.G.J. 457: 1959 Gr. 
L. J. 527: 1959 M. L.J. (Gr.) 293. 





a case falls within the plain meaning of a provision of law, its application 
thereto cannot be denied on any a priori considerations as to the supposed 
intentions of the liegislature. Even though the Court is satished that the 
Legislature had not contemplated a particular consequence while enacting 

a law. the Court is srill bound to give effect to its clear language/ Where 

the words of the statute are susceptible to an ambigui^, and two interpre- 
tations arc possible, and the one leads to injustice and the other avoids i^ 
then the Court would be justiaed in choosing the interpretation which 
avoids the anomaly or injustice/ Avery strong case of injustice arising 
from giving the language of an Act, its natural meaning must be made 
out before the Court will construe a statute m a way contrary to the 
natural meaning of the language used.® 

Indian enactments, while embodying to a large extent the rules of 

English law on the subject, have yet departed m 
Indian enactments many particulars from these rules and the Indi^i Legis- 
have departed in lature has evolved an indepennent system of its own 

purporting to be self-con tained.-* Where there is a 
from Engl.sh law. positive enactment of the Indian Legislature the proper 

course is to examine the language of the statute and to ascertain its proper 
meaning, uninfluenced by any consideration derived fjoni the previous state 
of the law or of the English law upon which it may be founded/ 

It may be permissible to look to the dictionary meaning of the term 

in the absence of any definition thereof m the relevant 
Statutory deflni- statutes ® Whenever there is a conflict of opinion as to 
tionswhenmaybe ^ ordinary import of an expression used in a statute 
U«fu. gu.de. Sandard d^tionLies may form guides in ascertaining the 

meaning of such an expression/ Where a statutory defini tion of a word 

exists, it is not permissible to ascribe to it a different meaning even if it be 
the dictionary meaning unless the interpretation accordmg to the definition 
clause gives rise to any absurdity or impossibility/ General or compre- 
hensive words should receive their full and natural meaning unless they arc 


1. Jairamdaa v. Regional, Transport 
A.I.R. 1957 Raj. 312 at p. 316: 

1957 Raj. L. W. 477 (F. B.). 

2« Sunder Das Bbasin d. Regional Settle* 
ment Commissioner, Jaipur, A. I. R. 
(1959) 9 Raj. 103 at p. 105: 1959 Raj. 
L. W. 562: I. L.R. (1959) 9 Raj. 76; 
5te also Holmes o. Rural Dt. Council, 
(1949) 2 K. B. 1 and Simmes v. 
Registrar of Probates, (1900) A .G. 323. 

3. Per Gave, J., in Hall, In rcy (1888) 
21 Q,. B. D. 137 at pp. 141, 142, 
relied on in Mahenderjee v. L. Ram 
Naidu, A.I.R. 1957 Hyd. 27 at p. 29 
(D.B.) : 1. L. R. (1956) I Hyd. 624. 

4. Kurrutulain Bahadur o. Nazhat-ud- 
Dowla Abbas Hossain Khan, (1906) 32 
I. A. 244: 33 Gal. 116; 1 G.L.J. 594: 
9 C. W. N. 938. 

5. Ramanandi Kucr o. Kalawati Kuer» 
A.I.R. 1928 P.G. 2 at p. 4: 55 I.A. 18: 
26A.L.J. 85: 30 Bom.L.R.227: 
47 C. L. J. 1: 32 G. W. N. 402: 54 
M. L. J. 281 : 1 928 M. W. N. 282 : 7 
Pat. 221; 9 P.L.T. 97: 107 1.0.14; 
Madanlal Fakirchand Dudhediya e. 
Ghangdeo Sugar Mills Ltd., Bombay, 
I.L.K. (1958) Bom. 250: 60 Bom. I..R 
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254: (1958) 28 Com. Gas. 3 1 2 ; A.I.R. 
1958 Bom. 49 1 . 

Commissioner of Income-tax • West 
Bengal o. Benoy Kumar Sahas Roy, 
A. I. R. 1957 S. G. 768 at p. 772: 
1957S. G. J.740:(1957) 2 M. L. J. 
(S.G) 145: 32 I.T.R. 466;R. p. Peters; 
(1886) 16 Q..B.D. 636 at p. 647: 55 
L.J.M.G. 173, per Lord Coleridge; 
Camden (Marquiss) o. I.R.G., (1914) 

1 K. B. 641 at p. 647: 83 L.J.K.B. 
509, per Cozens-Hardy, M.R. ; Canton- 
ment Board, Poona o. Western India 
Theatres, Ltd., I. L.R. (1954) Bom. 
647: 56 Bom. L.R. 45: A.I.R. 1954 
Bom. 261 (D.B.); Krishna Mills Ltd. 
©.State, A.I.R. 1956 Ajmer 78: 1956 
Gr. L.J. 1379; Ramchandra MardaraJ 
Deo V. Commissioner of Income-tax, 
I.L.R. (1955) Gut. 391 : A.I.R. 1955 
Orissa 116: (195.5) 27 I.T.R. 667 
(D.B). 

Smt. Jyotikana o. Commissioner ot 
Income-tax, Assam, A.I.R. 1954 Assam 
1 13 at p. 125: (1954) 26 I.T.R. 424 
(S.B.). 

Anglo-India Jute Mills Go. v. S. K. 
Dutt, A.I.R. 195G Gal. 4.50 at p. 452; 
(1956) 30 I.T.R. 525. 
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clearly restrictive in their intendment.^ But when the context and the object 
and mischief of the enactment do not require restricted meaning to be 
attached to words of general import, it becomes the duty of the Court to 
give these words their plain and ordinary meaning.* 

The statute itself provides a dictionary and in that statutory dic- 
tionary, meaning assigned to the word “landlord** is such that it would 
undoubtedly include a “rent collector*’. According to the rule of interpre- 
tation of statutes, this meaning will have to be assigned while consti'uing 
the provisions for the purposes of the Act unless the Courts give another 
meaning finding that this dictionary meaning is repugnant to the subject 
or context.® 


Where a word is used simpliciter, unless there is something else in the 

context or other parts of the section which suggests a limited 

truecl ordL'aruTin a word apparently used in the general sense 

natural sense. should not be understood as limited to a particular mean- 

ing.^ Words which are general and not express and precise 
should be construed with reference to the subject-matter of the legislation 
and limited to it ; for instance, the word “person** used in many enact- 
ments would, according to the circumstances in which it is used, include 
or not include corporation.® Every expression used in the statute must be 
construed ordinarily in its natural sense and general words should be given 
general meaning unless the context otherwise indicates.® 

An interpretation would not mean adding something in tlie statute- 
It is a well-known principle of interpretation that nothingis to be added to 
a statute unless there are adequate grounds to justify the inference that 
the Legislature intended something which it omitted to express.^ 


Consideration of possible anomalies is not a ground for construing the 

plain words of a statute in a manner opposed to their plain 
Supreme Court’s meaning* or to cut down the plain meaning.® Where the 
dictum. language is clear, no extraneous considerations are admissible 

even though the result of the construction be unreasonable 
nor can the Court strain the meaning even ifit considers the provision ill- 
drafted or concern itself with the policy or result of the construction.^ As 
the Supreme Court said in T. Veluswami Thevar v. G, Raja JVawar if on 


1. State of Bombay o. Ali Guhhan, A.I.R. 

1955 S.C. 810 at p. 812 ;(1955) 

S. G.J. 822. 

2. Lilavaty Bai v. State of Bombay, A.I.R. 

1957 S.C. 521 at p. 529; 1957 S. C. 
A. 465; 1957 S. G. J. 557; 59 Bom. 

L. R. 934. 

3. Faizubhai Mahmaclbhai v. Balkrishna 
Naradlal Bbatt, A. I. R. 1972 Guj. 
9 at p. 15. 

4. Dwarkadas Agarwall v. Dharam Ghand 
Jain, A. I. R. 1954 Gal. 583 at p. 
586 (D.B.):58 G. W. N. 517 ;(1954) 
24 Com. Gas. 283. 

5. Juwanainhji Balviritinhji o. Members of 

tbc Tribunal, A. I. R. 1957 Bom. 182 
at p. 185 ; I. L. R. (1957) Bom. 459 : 
59 Bom. L. R. 287. 

6. Hyderabad (Sind) Electric Supply 
Co V. Union of India, A. I. R. 1959 
Punj. 199 at p. 202: 61 PunJ. L.R. 21. 

7. Gram Panchayat, Mirtbal v. I.and 
Acquisition Collector, A. I. R. 1972 
P. & H. 36 at p. 38. 
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P- ^27 : I. L. R. 35 Pat. 
385 : 1956 B. L. J. R. 229 ; Kanak 
Sunder o. Ram Lakhan, I. L. R. 35 

L. J. R. 523 : A. I. 
R. 1956 Pat. 325; Srinivasacharyalu v. 
HanumanthaRau, (1954) 2 M. L. J. 
(Andh.) II9 ; 1914 m. W. N. 915 
(Andh.) ; A. I. R. 1955 A. P. 

\ w* 

Yarla^dda Sivaram Prasad o. Majathi 
Raju, I. L.R. (1957) A. P. 700 ; 
1958 Andh. L. T. 50. 

Kanak Sunder v. Ram Lakhan, A. I. 
R. 1966 Pat. 325 at p. 333. 
Kitayatulla Khan v. Registrar of Co- 
operative Societies, A. I. R. 1956 
Hyd 129 at p. 130: I. L. R. (1956) 
Hyd. 368 (D. B.). 

A- I. R. 1959 S. C. 422 at pp. 427, 
4?8 : 1959 S. C. A. 424 : (1959) 2 M. 
L- J- (S. G.) 48 : (1959) 2 Andh. 

W. R. (S. C.) 48. 
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its true construction, a statute leads to anomalous results, the Courts have no 
option but to give efeettoit and leave it to the Legislature to amend and 
alter the law. But when on a construction of a statute, two views are 
possible, one which results in an anomaly and the other not, it is Court’s duty 
to adopt the latter and not the former, seeking consolation in the thought 
that the law bristles with anomalies. 

Frequently the same word or expression occurs in different parts of the 

same statute or even in the same section and the question 
of interpretation arises whether such a word or expression 
should be construed in the same sense throughout the statute 
or the section. “It is, at all events, reasonable to presume 
that the same meaning is implied by the use of the same 
expression in every part of an Act.*’^ The above rule of 
construction is only one element in deciding the true 
import of the enactment and to ascertain this one must discern the purpose 
behind the particular provision and its setting in the scheme of the statute. 
**The presumption,** says Craies, “that the words are used in the same 
meaning is, however, very slight, and it is proper if sufficient reason can be 
assigned to construe a word in one part of an Act in a different sense from 
that which it bears in another part of an Act**.* And Maxwell observes 
on page 322 of h.\s Interpretation oj Statutes, 10th Edition, as follows : “But 
the presumption is not of much weight. The same word maybe used in 
different senses in the same statute, and even in the same section”.® Where 
the same word,* or the same expression,* is used in an Act, it is reasonable 
to presume that the same words or phrases are used in different parts of 
the same statute, they would ordinarily receive the same meaning, unless 
the context or the object requires otherwise.* And this presumption extends 
to technical expressions occurring in different parts of the same statute.’ 
Where in a particular place it is necessary to use the same term in a different 
sense from ^at whichit bears in the rest of the Act, a special definition 
is added such as in the explanation to Sec. 203, I. P. G.® Identical expres- 
sions used in an enactment will ordinarily carry the same meaning.® But 
the principle raising the presumption is very light as words or expressions 
may be used in the same Act or even in the same section in different senses, 


Interpretation of 
aame words used 
in different Acts 
and also different 
parts of the same 
Act. 


1. M.diXv/c\Vi Inter; retation o/ Statutes, 10th 
Ed , p. S22. 

2. Statute Law, 5th Ed., p. 159 ; also 

Anand Nivas (P.) Ltd. v. Anandji, 

A. I. R. 1965 S. G. 414. 

3. Cited in Shamrao Vishnu Parlekar 

0 . District Magistrate, A. I. R. 1957 
S. C. 23 at pp. 26, 27: 1956 S. G. R, 
644 : 1936 S. G. A. 1132 : 1956 S.G. 
J. 710 : 1957 A. L. J. 33 : 1957 

B. L. J. R. I : 59 Bom. L. R. 83: 
1967 M. P. C. 35 : (1957) M. L. J. 
(Gr.) 23. 

4. Begum Noor Banoo o. Custodian, 
Evacuee Property, Hyderabad. A. I. 
R. 1956 Hyd. 56: I. L. R. (1955) 
Hyd.8!8 (D. B). 

5. Motilal Surajrnal Joshi o. Mobamed 
Shaft, A. I. R. 1956 Nag. 179: I. L. R. 
(1956) Nag. 132 : 1956 Nag. L. J. 
121 . 

6. Kamleshwar Singh v. Dharamdeo 

Singh. A I.R. 1957 Pat. 375 at p. 378: 
1957 B.L.J. R. 527 : 1957 Cr. L. I. 
879 ; 1957 Pat. L. R. 273; Gajadhar 
Singh Radha Rishen Singh v. Emperor, 


1946N. L.J. 161 : 47 Gr. L. J. 383 : 
223 I. C. 227 : A. I. R. 1946 Nag. 
200 ; K. M. Naravana Rao o. Assistant 
Registrar, Co-operative Society, (1958) 
2Andh. W. R. 362 ; Gulahcr Ahmed 
o. Election Tribunal, Ghhatarpur, 
1958 M. P. L. J. 150 : 1958 Jab. L. J. 
168 : 1958 M. P. G. 135 : A. I. R. 
1958 M. P. 224. 

7. V. M. Patel v. Inspector of Factories, 
A. I. R. 1958 Ker. 237 at p. 240: 
1958 Ker. L. T. 161 : 1958 Ker. L. 
J. 43 : 1958 Gr. L J. 1026 ; 1958 

M. L.J. (Gr.) 241. 

8. Begum Noor Banoo v. Custodian, 
Evacuee Property, Hyderabad, A I. 
R. 1956 Hvd. 56 at p. 59 ; see also 
Malik Mohammad Jalil P. Assistant 

Custodian, 1958 A. L- J. 403 : 1958 
A. VV. R. (H. G.) 516 ; A. I. R. 

1958 All. 679. 

9. Raja V. V. Muvva Gopalakrishna p. 
Raja V. V. Sarvagua Krishna, 
A. I. R. 1955 Andh. 264 at p. 272: 
1955 AndU. VV. R. 590. 
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the reason being that words and expressions take their colour from the 

context in which they appear.^ In JT. JV*. Guruswarnyv. State of Mysore^ the 

^preme Court said : ‘‘The same word appearing in the same section of 

me same set of rules must be given the same meaning unless there is anything 
toindicate the contrary.” / s 

Normally, when different expressions are used in a statute for Articles 

oi Association), they are intended to connote different things.® Unless 
there IS something in the context to indicate the contrary, the ordinary 
presumption is tliat the same expression used in different sections of an 
Act has the same meaning.® 

It IS however a well-known rule of construction that if there is nothing 

to modify or qualify the language which the statute 
When words ought contains it must be construed in the ordinary and natural 

bv thi^nldinlrv “waning of the wofds,® and no words should be added 
and natural mean- ^ Statute nor anything be imported into i t on the 
ing. basis of a speculation as to the intention of a 

Legislature.® Words of an Act of Parliament must be 
construed so as to give sensible meaning to them.’ Where there is 
virtually a^ definition clause, one must assume that words so defined 
are used in me same sense throughout the statute unless there are 
indications specifically to the contrary.® A court cannot add to the words of 
a statute or read more in the words than is meant, for that would be legisla- 
ting and not interpreting a legislation.® When the provisions of a section 
are clear and unambiguous, it is not permissible to add to, or subtract from, 
the express words used therein.^® 


It is one of the principles of construction that Courts cannot impute 
rourfsnnt tn .m s^P^rfluity to Legislatures and that they should give a 
pose superiority to to every word used in an Act of Parliament. “ In 

Legislature. Construing a statutory provision, every word occurring there- 

in must be given its proper meaning.^® 


1. Ram Narain v. State ofU. P., 1956 

S. G. R.664: 1956 S. G. A. 1114- 
1956 S G. J. 725 t I. L. R. (1956) 
2 All. 695 : 1957 A. L. T. 8 : 1957 
A. W. R. CH. G.) 63 : 1957 B. L. T- 
R.52 : 1957 M.P. G. 21 t A. I. R. 
1^957 S. G. 18 ; Hyderabad (Sindh) 
Electric Supply Go. v. Union of Indi^^ 
A. T. R. 1959 Punj. 199 at p. 503: 
61 Punj. L. R. 21. 

2. A. I. R. 1954 S. G. 592 at p. 595 : 
(1954) S. C. J. 644 , a case involving 
the interpretation of rules I-l and 
IT-10 of the Mysore Excise Act (V of 
1901). 

3. East and West Insurance Co. Ltd. v. 
Kamala Jayantilal Mehta, A. I. R. 
1956 Bnm. 537 at p. 543 (D. B.) : I. L. 
R. (1956) Bom. 619 : 58 Bom. 660. 

4. Govindan Nair Neelakantan Na'r e. 
Narayani Amma, A. I. R. 1955 T. G. 
235at p. 238 (H. B.): I. L. R. (1955) 

T. C. 147: 1955 Kcr. L.T. 309. 

5. Dr. Ishwari Prasad p. Registrar, 

Allahabad University, A. I. R 
1955 All. 131 at p. 137 ; 1955 A. 

L. J. 244. 


11 . 


12 . 


Registrar, University, Allahabad p. 
Dr. Ishwari Prasad, A. I. R. 1956 All. 
603 at p. 609 (D. B ). 

Avtar Singh v. State of Punjab, A. I. 
R. 1965 S. C. 666 atp 668. 
Anglo-Indian Jute Mills Go.o. S. K. 
Dutt, A. I. R. 1956 Gal. 450 at p. 452: 
(1956) 301. T. R. 525. 

Mahesh Chandra p. Tarachand Modi, 
A. I. R. 1958 All. 374 at p. 386 
(F. B.) : I. L. R. (1958) 2 All. 817. 
Yarlagaddo Sirarama Prasad p. Majothi 
Pota Raja, I. L. R. (1957) A P 
700: 1958Andh.L.T.50.^ '' ^ 

Kanpur Textile Finishing Mills v. Regio- 
nal Povident Fund Commissioner, AIR 
1955 Punj. 130 at p. 132 (D. B ) : 57 

*59: Dictchcr o. Denison, 
(1858) 11 Moo. P. G, 324 at p. 337* 
Auchtcrardcr Presbytery v. Lord Kin- 

® Cl. & Fin. 646: 7 E.R. 
Q o JiUarsingh, I. L. R. (1958) 

B. Vecraswamy v. Stale of Andhra Pra- 
desh, A. 1. R. 1959 A. P.415 at o 416- 
(1959) I Andh. W. R. 308, 
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Not infrequently, the same word or expression is used in diflEerent 

statutes and it docs not follow that the same word or ex- 
.fJ" pressionbears the same meaning in the different statutes, 
have same meaning"! The Supreme Gourthas laid down that it is no sound prin- 
ciple or construction to interpret expressions used in one Act 
with reference to their use in another Act. The meaning of 
words and expressions used in an Act must take their colour from the 
context in which they appear.^ But it was said in Ckaparala Krishna Brahman 
^•Guiurn GovardhanaiaJi^ ascertaining the meaning of a word in a 

particular statute, it would be legitimate to examine the sense in which it is 
used in other enactments and if the context and the circumstances justify it, 
the Court may assume that the word is used in the same sense but not other- 
wise : this view can no longer be regarded as correct. In construing the 
words used in the provisions of different statutes, particularly a penal statute, 
regard must be had to the intendment of each of those provisions.® If a 
statutory meaning is attached to certain words in a prior Act, there is a 
presumption of some force that the Legislature intended that they should 
nave the same signification when used in a subsequent Act in relation to 
the same subject-matter.'* 

Itis undesirable toconstrue sectionsof a particular Act in thelightof 
decisions given on the interpretation of other Acts.® A statute must be 

“according to the intent of them that made it“.« In Firm Ganea 
tiamKishore Chandv. Firm Jai Ram Bhagat Ram,-^ TekChand, J., observed: “In 
interpreting the meaning and words of an expression it is useful to examine 
tnem in the light of the object and purpose of the statute. It will serve no 
useiui purpose, therefore, to seek help from authorities under the pre-emption 
«w, the object and intention of which is totally diflferent. ...” In construing 
Jv.' ^ bear in mind the scheme of the Act and the purpose for 

icn the Act was passed. It is sometime dangerous to construe the 
lan^age of one Act having regard to the construction placed by the Court 
tne language of another enactment.® 


Once the Legislature uses words which have received judicial interpre- 
T_. . , tation, the presumption is that Parliament in subsequent 

sumed “o'" know unless there is anything in the Acts 

judicial interpreta- ^s^^w that the Legislature did not mean so to use them. 

Change of language arising from the omission in a later 
no ri-fl* ... statute of words which occurred in an earlier statute makes 

1 erence if the omitted words in the earlier statute were unnecessary.® 

ahe.r^ statute should not be so construed as to make the meaning 
unworkable. *0 The mere fact that the results of a statute 


1 . 


2 . 


3. 

4. 

5. 


State of U. P., A. I. R. 

664:1956 8. G. A. 1 1 14: 1956 S. C. J. 

AT R(1956) 2 All. 695: 1957 

R<» A. W. R. (H. G) 

63:^I9o7 B. L. J.R. 52: 1957 M. P. 

^ ^54 Mad. 822 at p. 824 ; (1954) 
J. 332: 1954 M. W. N. 313: 

L.R.(1954) 25 

?d.T) 

National Planners Ltd. o. Contributories. 

60 230 at p. 232: 

bO Punj. l.R. 187 (F. B.). 

Calcutta City Bank, Ltd., /« rtr, A. I. R. 

iP.r: 11 


7. 

«. 


9. 


10 . 


1957 Cal. 508 nt p. 509 : 62 G.VV.N. 39. 
Firm Gantra Ram Kishorc Chand i>. 
Firm Jai Ram Blin^at Ram,.V.I.R. 1957 
Piinj. 293 at p.295: 59 Punj. L.R. 
3 1 o . 

A, l.R. 1957 Punj. 293 at p. 296 : 59 
Punj. L. R. 325. 

Anglo-French Drug Co. (E.astcrn), 
Private I.td. y. R.D. Tinaik.ar. A. I. R. 
19.59 Bom. 21 at p. 23 : 59 Boiii. 
L. R. 1019. 

Mohindra Supply Co. p. G.-G. in Goun- 
Hl, A. l.R. 1954 Punj. 21! at pp. 523- 
524 (F. B.) : 56 Punj L. R. i;-9. 
Durga Prosad Khaitan o. G. T. 

A. I. R. 1956 Gal. 596 atp.599 : (1957) 
8S. T. G. 105. 
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mav be uniust or absurd docs not entitle the Court not 
T ^ • ♦ it effect but if there are two different interpretations 

,o"lerd ir^b °urd"ty. of «ords in an Act the Court will adopt that which is 
iust, reasonable and sensible rather than that which is none ^ 
thinffs.^ When two or more woids which are susceptible of analo^ou 
meaning arc coupled togcthei nosrw7t^er a sociis, they arc understood 
in their cognate sense. They take, as it were, their colour 
that is, the more general is restricted to a sense analogous to l^e ■ 

The Judicial Committee of the Privy Council also expressed itself in sitmto 
terms: “It is a legitimate rule of construction to construe woids in an 
Act of Parliament with reference to words found in 
with them. ”3 This rule was applied by the Supreme Courts m M. A. 
jmthanv. Government of Madras.^ The ordinary ru e tliat words m a statute 
should be construed according to their plain, literal and grammatical mean- 
ing cannot apply ifit leads to startling and absurd results which were not 
contemplated and which would frustrate the very purpose of the Act. 

In the matter of interpretation of a statute, the Courts are not free to put 
their own interpretation on the statute for the purpose of renioving anomalies. 
This is the function of Legislature. The Courts are required to interpret the 
statutes as they are; and if there is no ambiguity m the language used, 
must be given to the clear terms of the statute. The second limitation on the 
Court is that the interpretation by the Courts of the statute in any pai- 
ticular manner should not render any part of the statute otiose.** 

Intention of the Legislature is at times a slippery footing, particularly 

when it has to be based on a speculative opinion as to what 
Construction con- the Legislature probably meant. But where the sense and 
sistent with smooth reason of the law, which is the soul of the law — guia ratio 
working of remedy. ^ anima legis-^\s clearly ascertainable, the Courts must 

choose a construction, consistent with the smooth woiking 
of the remedy provided by the statute.’ Policies of statutes arc relevant for 
their proper construction. But within the broad framework of the main 
nurposc and policy of the statute construction is largely, fundamentally and 
^ ^ primarily a matter of interpretation of the words used in 

the statutes. Ideas of policy gathered from extraneous 
souixes, extraneous to the text of the statute 
preamble are neither conclusive nor convincing if the 
actual language subject to interpretation leaves no room 
for doubt.® It is true that in construing a statutory provision the 
other provisions of the statute should also be looked into and the statute cons- 
^ trued as a whole. Wide general words have sometimes 

Strtute to be com- born construed in a restrictive manner in view of the 
,r Jed as a whole. context. Thus, there is abundant authority for the view 

that general words of a particular provision of a statute may 

70 M. L. W. 517: (1957) 2 M.L.J. 

56:1957 M. L.J. (Cr.) 324. 

Balu Deochand Kulmi v. Vundibai 
ArnicUand KuJmi. A. 1. R. 1972 M. P. 
22atp. 29. 

Firm Ganga Rain Kishorc Ghand v. 
Firm Jai Ram Bhagat Ram, A. I. R* 
1957 Punj. 293 at 3. 296 : 59 Punj. 
L. R. 325. . . 

Messrs. Co-operative Milk Societies 
Union Lid. o. State of West Bengal, 
A.l.R. 1958 Cal. 373 at p, 377 : 62 
C. W. N. 405, 


Policies of statu- 
tes if relevant for 
proper construc- 
tion. 


1 Kureti Venkataratnam Das v. Vijayawada 
Municipality, (1956) Andh. L. r450. 
1956 Andh. W. R- 306. 

2. Sl'P Maxwell on Interpretation oj Statntes, 

3. Anmi?Robertsoii y. George D.ay, (1879) 
5 A. G. 63 alp. 09: 49 L. J. P. G. 9. ^ 

4. (1955) 2 3.0.374: 1^55 S G. J. 51d : 
A. I. R. 1955 S. C. 604, followed m N. 
Baksi V. Accountant General, Bihar, 

A. I. R. 1957 Pat. 515 at p. 523 : 1957 

B. L.J. R. 299 (2). 

5 Al.aimarivm Ohciii u. Municipal Council, 
FoUachi, I. L.R. (1957) Mad. 1020 : 
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be given a restrictive meaning if the statute requires it. By “context** is 
meant not only the textual context arising out of the otlier provisions of 
the statute^ but also the factual context including the mischief to be 
remedied, and the circumstances under which the statute was passed. But 
a note of caution was sounded by Viscount Simonds by the observation that, 
“for such restriction, a compelling reason must be found”. One such 
reason may be the repugnancy between the immediate enacting provisions 
and the other provisions of the Act.^ 

It is well settled that while construing a statute, Court should as far as 
possible interpiet the several provisions of law in a harmonious way.^ 

When the Actdcfines a particular term, it is that definition which has 
to be taken for that term wherever ^it occurs in the Act and it would not be 
permissible to construe the said term in any other manner. Further, as far 
as possible the different provisions in the Act must be reconciled with each 
other and harmonious construction has to be put so as to bring out the 
intention of the Act without doing any violence to the language used. If 
the meaning of the words is clear, then the effect has to be given to those 
words and it would not be permissible to read something into it which is 
not there.® 


^ To add words to the provisions of the statute is not the function of the 
interpretation but is the province of the Legislature. 


1 . 


seems to me that that would be a consti'uction of a most 
eniont chm’acter. It is not one which I think your Lord«ihin« 


The use of the words ‘‘may from time to time** which find place in 
bee. 12 (1) of the Act would clearly show tliat the power is not limited 
to be exercised once but may be repeatedly exercised as the exigencies of the 
situation may require. 

“time to time’* fell for construction by their Lordshins 

^^o^tncil in William Lawrie v. Gsorge Lees,^ and while repelling 
suen a construction observed in these words: ^ 

inconvenieixt cii^ accer. it is not one which I think your Lordships 
would ligh^tly adopt, and I see no reason whatever for adopting- Ft 

words ‘from time to time’ are words which a?e eSus- 
tantly introduced where it is intended to protect a person who is 
empowered to act from the risk of having completclv dischar-^ed 
his duty when he has once acted, and therefore, not bcin-^ able to 

dircefion. The meaning of the woiTls ‘iVoL 
time to time is that after he has made one order he may make 

something to it, or take something fro^n U or 
wn A ' ^Itogether; and as that meaning gives sufiici(ait fore • to the 

‘-‘^plains the use of them here it seems to me that your 

SO further and to narrow these w-rds by^any 
throw impediments in the way of ca?^i y i/ 
^ the b usiness, whereas the object of tJie Act was to facilitate i/**® 


cr 


Sri Surendra Mohanty v. Sri Naba 
Krishna Ghoudhary, A. 1. R. 1958 

(1958) Gut. 19 d; Mcl.eod v. .Attorney- 
General, 1801 A, G. 45.5; KutcHor i\ 
Poole Corporation, (104!/) 2 AH E. R. 
572; Attorney-Gcncr.il v. Priucr Rmesr 
August oi Hanovrr, 1957 A. G. 43G. 


2 . 

3. 

4. 

5. 


Kamil imtn.a v. Lnxminar.'iv.arm Rao, 
A. I. R. 197 1 Mys. 211 at p. 212. 
Bhaskar N'aravan Hardikiir t>. S. G 
Daith-mk..r, A. I. R. 1971 Bom. liidai 
p. 192. 

t 1881) 7 .A.C. 10. 

Gurdit Sin^h .Anl.ikli y. St.itr of Punid), 
A. 1. B. iy7U P. iH. 491 alp. 494. 
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The ejusdem generis rule is not a rule of law but is merely a rule of 
construction to aid the Courts to find out the true intention of the Legisla- 
ture. If a given provision is plain and unambiguous and the legislative 
intent is clear, there is no occasion to call into aid that rule* Ejusdem 
generis rule is explained inHalsbury’s Laws of England^ thus: 

“As a rule, where in a statute there arc general words following 
particular and specific words, the general words must be confined 
to things of the same kind as those specified, although this, as a rule 
of construction, must be applied with caution, and subject to the 
primary rule that statutes are to be construed in accordance with 
the intention of Parliament. For the ejusdem rule to apply, the speci- 
fic words must constitute a category, class or genus; if they do cons- 
titute such a category, class or genus, then only things which belong 
to that category, class or genus fall within the general words....” 

It is observed in Craies on Statute Law^ that — 

“The ejusdem generis rule is one to be applied with caution and not 
pushed too far, as in the case of many decisions, which treat it as 
automatically applicable, and not as being what it is, a mere pre- 
sumption, in the absence of other indications of the intention of the 
Legislature. The modern tendency of the law, it was said, is ‘to 
attenuate the application of the rule of ejusdem generis** To invoke 
the application of the ejusdem generis rule there must be a distinct 
genus or category. The specific words must apply not to different 
objects of a widely differing character but to something which can 
be called a class or kind of objects.” 

According to Sutherland’s Statutory Construction,^ for the application of 
the doctrine of ejusdem generis, the following conditions must exist; 

(j) the statute contains an enumeration by specific words; 

(«) the members of the enumeration constitute a class; 

(«i) the class is not exhausted by the enumeration; 

(iz^) a general term follows the enumeration; and 

(p) there is not clearly manifested an intent that the general term 
be given a broader meaning than the doctrine requires. 

The scope of the ejusdem generis rule has been considered by this Court 
in several decisions. In State of Bombay v. Ali Gulshan,* itwas observed — 

“Apart from the fact that the rule must be confined within nar- 
row limits, and general or comprehensive words should receive 
their full and natural meaning imless they are clearly restrictive in 
their intendment, it is requisite that there must be a distinct genus, 
which must comprise more than one species, before the rule can 
be applied”. 

In Lilavati Bax v. State of Bombay j it was observed — • 

“The rule of ejusdem generis is intended to be applied where general 
words have been used following particular and specific words of the 
same nature on the established rule of construction that the Legisla- 
ture presumed to use the general words in a restricted sense; that is 


1. 3rd Ed., VoK 36, p. 397, para 599. 

2. 6th Ed.,p. 182. 

3. 3rd Ed., Vol. II, p. 395. 

4. (1955) 2 S. G. R. 867 : A. 1. R. 1955 


S.G. 310. 

5. 1957 S. C. R. 721; A. I. R. 1957 S. C. 

521. 
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to say, as belonging to the same genus as the particular and specific 
words. Such a restricted meaning has to be given to words of general 
import only where the context of the whole scheme of legislahon 
requires it. But where the context and the object and mischief of 
the enactment do not require such restricted meaning to be attached 
to words of general import, it becomes the duty of the Courts to give 
those words their plain and ordinary meaning*” 

The same view was reiterated by this Court in K. K. ICockini v. States 
of Madras and Kerala.^ 

Ejusdem generis literally means of the same kind or nature. Where in a 

statute, etc. particular classes are specified byname follow- 
Principle oiejusdem ed by general words, the meaning of the general words is 
generis. generally cut down by reference to the particular words, 

and the general words are taken to apply to those ejusdem 
generiswith the particular classes.® The rule ought to be applied with great 
caution.® It has been expounded by the Supreme Court. The true scope 
of therule is that words of a general natuic following specific and particular 
words should be construed as limited to things which are of the same 
nature as those specified and not its reverse, that specific words which pre- 
cede are controlled by the general words which follow.* Apart from the 
fact that the rule must be confined within narrow limits, and general or 
comprehensive words should receive their full and natural meaning unless 
they are clearly restrictive in their intendment, it is requisite that tliere 
mustbc a distinct genus, which must comprise more than one species, before 
therule can be applied.® But where the context and the object and the 
mischief of the enactment do not require a restricted meaning to be attached 
to words of general import, it becomes the duty of the Court to give these 
words their plain and ordinary meaning.® Decisions of the High Courts and 
leading English cases on the ejusdem generis rule are given in the footnote.’ 

If the Legislature uses an artificial expression or a term of art, then 
that expression or that term must be construed according to the language used 
by the Legislature.® 


1. A. I. R. I960 S. G. 1050 ; Jage 
Ram V. State of Haryana, 
A. I.R. 1971 S. C. 1033 at pp. 1036, 
1037. 

2. Stephen’s Commentaries. 

3. Smelting Go. Inland Revenue, (1857) 

1 Q.. B. 175. 

4. Thakur Amarsinghji p. State of Pajas- 
than, A.I.Ra 1955 S.G. 504 atp.523 : 
(1955) 2S. G. R. 303: 1955 S. C. A. 
766: 1955 S. C.J. 523. 

5. State of Bombay v. AU Gulshan, A-I.R. 
1955 S. G. 810 at p. 812: (1955) 
S. G.J. 822. 

6. Smt Lilavati Bai v. State of Bombay, 
A.I.R. 1957 S. G. 521 at p. 529: 1957 
S.G. A. 465: 1957 S. C.J. 557:59 
Bom. L. R. 934; Skinner & Co. v. Shew 
& Go., (1893) 1 Gh. 413: 62 L. J. 
Ch. 196. 

7. Mantaravadi Bhavanaray.ana p. Merugu 
Venkatadu, (1953) 2 M. L. J. 748: 
66 Mad. L. \V. 1087: 1953 Mad. W. N. 
884: A. I. R. 1954 Mad. 415 (F.B.)} 
State V. Jamuna Bai Manji Keshanji, 
I.L. R. (1955) Bom. 514: 57 Bom. 
L. R. 278: 1955 Cr. L. J. 1052: A. 
I. R. 1955 Bom. 280 (D. B.); Atul 
Krishna Roy o. Ruakishorc, I. L. R. 


(1956) Cut. 1: 22 Gut. L. T. 32: 
A. I. R. 1956 Orissa 77 ; Adimoola 
Chettiar, In re, 1957 Mad. L. J. (Gr.) 
520 : (1957) 2 M. L.J. 358 ; Ittiavira 
Thomas p. St. Joseph Tile Works, 
Ltd., 1. L. R. (1956) T. C. 1180: 
A. I. R. 1957 T. C 6 (D. B.) ; R. 
V. Edinundson. (1859) 28 I.. J. M. 

C. 213: 121 i:. R. 30; Attorney- 

General p. Brown, (1920) I K. B. 
773 :R. I'. Partugal. <^1885) 10 Q_. B. 

D. 87 : 50 J. P.501 ; Rollason, In re 
(1887) 3 CU. D. 495 : 56 1.. .). Ch. 
768;Jhanda Singh p. Chief Settlement 
Commissioner, Punjab, I. L. R. (1958) 
Punj. 1090 ; Bhnnoih Garai v. Divi- 
sional forest Officer, 62 G. \V. N. 
610; Salrughna Sahu p. State of 
Orissa,!. L. R. (1958) Cut. 269: 
A. I. R. 1958 Orissa 187 ;• Sarat 
Ch.andra Ghat.ak >■. Corporation of 
Calcutta, A. I. K 1959 Cal. 36 ; 
Punjab State v. Mehr Chand, A.I.R- 
J959 Punj. 222 : (1959) 61 P. I- R. 
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The word ‘‘any” must be given full effect. The interpretation in- 
voking the doctrine of ejusdem generis cannot, therefore, be accepted. 

In fact, to rewrite the section is not the function of the Court. There 
is no compulsion of logic and there is no necessity for adding any such 
words to effectuate the intention of the Legislature. It is, therefore, that 
“sum due” must be a sum which has been determined or adjudged to be due 
to the Panchayat.^ 


Use of word “shall* 
and “may** when 
mandatory or direc- 
tory or vice versa. 


The word “may” or “shall” is according to strict language directory 

or mandatory respectively. The use of the word ‘‘shall*’ 
in a statute, though generally taken in a mandatory sense, 
does not necessarily mean that in every case it shall have 
that effect, that is to say, that unless the words of the 
statute are punctiliously followed, the proceeding or out- 
come of the proceeding would be invalid. On the other hand, it is not 
always correct to say that where the word “may” has been used, the statute 
is only permissive or directory in the sense that non-compliance with those 
provisions will not render the proceeding invalid. ^ It is well established 
that an enactment in form mandatory might in substance be directory, and 
that the use of the word “shall” does not conclude the matter. The ques- 
tion was examined at lengtlr in Julius v. Bishop ofOxford^^ and various rules 
were laid down for determining when a statute might be construed as man- 
datory and when as directory. They are well known, and there is no need to 
repeat them. But they are all of them only aids for ascertaining the true 
intention of the Legislature which is the determining factor, and that must 
ultimately depend on the context.* The word “may**, though primarily per- 
missive, has been, in certain circumstances treated as obligatory.® Where a 
statute directs the doing of a thing for the sake of justice or public good, 
“may” has the same force as “shall”.® “May** in the English language 
sometimes means “must** and where indeed a compulsive meaning is rendered 
necessary, it has to be given to it.’ One of the fundamental tests for deter- 
mining whether a statute is directory or mandatory is to find out if the pro- 
visions affects the performance of a public duty or relates to a right, privilege 
or power; in the former case the enactment is generally directory and in 
the latter mandatory.® 


It is indisputable that the word “shall** does not always conclusively 
convey an imperative mandate and similarly the word “may** is at times 
intended by die law-giver to mean “must”. But to construe “shall** as 
“may” and “may** as ‘‘shall** there must be compellingreasons discernible from 
the context and the statutory aim, object and puipose. In the absence of 
such consideration, these words must be gpven their normal meanings in the 
English language.® 
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For the purpose, the distinction between the terms “mandatory” or 
“imperative” and “directory” or “permissive” which seem to have reference 
to the method by which the Legislature sets about attaining its objecl, must 
be borne in mind, when the statute requires that something shall be done, 
or done in a particular manner or form without expressly declaring what 
shall be the consequence of non-compliance, the question often arises: 
what intention is to be attributed by inference to the Legislature? The 
following passage in Maxwell in the Interpretation of Statutes^ 1 1th Ed., 
at page 354, serves as a useful aid to ascertain the true intention of the 

Legi slature: 

“It has been said that no rule can be laid down for determining 
whether the command is to be considered as a mere direction or 
instruction involving no invalidating consequence in its disregard 
or as imperative with an implied nullification for disobedience, 
beyond the fundamental one that it depends on the scope and object 
of tlie enactment. It may, perhaps, be found generally correct to 
say that nullification is the natural and usual consequence of disobe- 
dience, but the question is in the main governed by considerations 
of convenience and justice and, when the result would involve gene- 
ral inconvenience or injustice to innocent persons, or advantage to 
those guilty of the neglect, without promoting the real aim and 
object of the enactment, such an intention is not to be attributed to 
the Legislature. The whole scope and purpose of the statute under 
consideration must be regarded.” 

In this connexion, the general rule as laid down in Woodward v. 
Sarsons^ is that an absolute enactment must be obeyed or fulfilled exactly 
but it is sufficient if a directory enactment be obeyed or fulfilled substan- 
tially, i.c. that the act permitted by an absolute enactment is lawful only 
if done in accordance with the conditions annexed to the statutory permis- 
sion. As observed by the Supreme Court in Ilari Vishnu Kamath v. Ahmad 
Ishaqut ^ : 

“The practical bearing of the distinction between a provision 
which is mandatory and one which is <llrectory is that while tJic 
former must be strictly observed, in tl)c case of tlic latter, it is 
sufficient that it is substantially complied with.” 

It was earlier observed in the same decision; 

“It is well established that an enactment inform mandatory might 
in substance be directory and that the use of the word ‘shall* docs not 
conclude the matter.” 

Asobserved therein, the rules of interpretation aforesaid arc well known 
and are all of them only aids for ascertaining the true intention of the 
Legislature which is the determining factor and that must ultimately depend 
upon the context. A valuable guide in the matter even while construing a 
penal statute is to be found in PeopU v. De Re/Lna^^ wheie the siatuie providc:d 
that a defendant, upon conviction by the jury to life imprisonmeiil, ‘‘may be 
sentenced to life imprisonment** by the Court, the ordinary pt rmissive wojd 
“may” was held to be mandatory. The rcl- vant passage in ih'- case which 
is set out in Construction of Statutes^ by Ear! T. Crawford, 1940 Ed., at 
page 516, reads; 

“The question as to whether a statute is mandatory or dircctoiy 
depends upon the intent of ihc Legislature and not upon die 


h (1875) 10 C. P. 733 at p. 74t>. 3. 2 N. Y. S. (2) 094; 166 Misc. 58^. 

2. A. I. R 1955 S. C. 233 at p. 245. 
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language in which the intent is clothed. The meaning and 
intention of the Legislature must govern, and these are to be 
ascertained not only from the phraseology of the provision, but 
also by considering its nature, its design, and the consequences 
which would follow from construing it the one way or the other. 
This case is applicable to the case at Bar because it deals 
with the question of punishment.” 

In Liverpool Borough Bank v. Turner^ Lord Campbell has, with regard 
to enactments expressed in merely affirmative language, observed: 

“No universal rule can be laid down as to whether mandatory 
enactments shall be considered directory only or obligatory with an 
implied nullification for disobedience. It is the duty of courts of 
justice to try to get at the real intention of the Legislature by 
carefully attending to the whole scope of the statute to be 
construed.** 

The passage appears at page 242 in Graies on Statute Law, 5th Ed. A useful 
aid to ascertain the true legislative intent is to be found in the following 
passage fromMaxwell on the Interpretation of Statutes, 11th Ed., at page 369, 
which has been approvingly referred to and reaffirmed by the Supreme 
Court in the case of State of Uttar Pradesh v. Babu Ram Upadhaya^ which 
reads ; 

“On the other hand, where the prescriptions of a statute relate to 
the performance of a public duty, and where the invalidation of acts 
done in neglect of them would work serious general inconvenience 
or injustice to persons who have no control over those entrusted 
with the duty, yet not promote the essential aims of the Legislature, 
such prescriptions seem to be generally understood as mere instruc- 
tions for the guidance and government of those on whom the duty 
is imposed, or, in other words, as directory only. The neglect of 
them may be penal, indeed, but it does not affect the validity of the 
act done in disregard of them.” 

The passages aforesaid from Maxwell, Crawford and Craies were 
approvingly referred to by the Supreme Court in State of Uttar Pradesh v. 
Bobu Ram Upadhaya,^ which lays down the rules of interpretation of statutes 
and holds that para. 486 of the Police Regulations wasmandatory in nature. 
In that case, by a majority judgment as per A, K. Sarkar, K. Subba Rao 
and J. R. Mudholkar, JJ., with P. B. Gajcndragadkar and K.N. Wanchoo, 
JJ. dissenting, tlie Supreme Court laid down the rules of interpretation, 
following which it held that para. 486 was mandatory. In the language 
of tlie majority view: 

“The relevant rules of interpretation may be briefly stated thus: 
when a statute uses the word ‘shall’, facie, it is mandatory 
but the Court may ascertain the real intention of the Legislature 
by carefully attending to the whole scope of the statute For 
ascertaining the real intention, the Court may consider, inter alia 
the design of the statute, and the consequences which would follow 
from construing it the one way or the other, the impact of other 
provisions whereby the necessity of complying with the provisions 
in question IS avoided, the circumstances, namely, that the statute 
provides for a contingency of the non-compliance with the provisions, 
the fact that the non-compliance with the provisions is or is not 


1. (1860; SOL. J. Ch. 379 at p. 380. 

2. A. I. R. 1961 S. C. 751. 
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visited by some penalty, the serious or trivial consequences that 
flow therefrom, and, above all, whether the object of the legislation 
will be defeated or furthered.** 

In that case, the Supreme Court was concerned with an order of dismissal 
passed against a police officer imder Sec. 7 of the Police Act which was 
challenged by the police officer in the High Court of Uttar Pradesh on the 
ground that the provisions of rule 1 of para. 486 of the Police Regula- 
tions which were mandatory were not observed and, therefore, the pro- 
ceedings under Sec. 7 of the Police Act were invalid and illegal, a contention 
which was upheld by the High Court and the State had filed an appeal 
in the Supreme Courtby special leave. Paragraph 486 of the Police Regulations 
provided that: “When the ofl^nce alleged against a police officer amounts 
to an offence only under Sec. 7 of the Police Act, there can be no magis- 
terial inquiry under the Criminal Procedure Code. In such cases, and in 
other cases until andtmlessa magisterial inquiry is ordered, inquiry will be 
made inaccordance with the following rules : I. Every information received 
by the Police relating to the commission of a cognizable offence by a police 
officer shall be dealt with in the first place under Chapter XIV, Criminal 
Procedure Code, according to law, a case under the appropriate section 
being registered in the police station concerned.** The Supreme Court con- 
sidered the question as to whether rule I of para. 486 was directory having 
regard to the aforesaid rules of interpretation including the nature and the 
design of the statute and in the context of the provisions contained in 
paras. 487, 489 of the Police Regulations which made it abundantly clear 
that the Police investigation under the Criminal Procedure Code was a 
condition precedent for the departmental tidal. The view expressed as per 
the majority judgm^-nt was that when a rule says that a departmental 
trial can be held only after a police investigation, it is not permissible to 
hold that it can be held without such investigation and that for all the 
reasons stated in the judgment, para. 486 was mandatory and as the investi- 
gation had not been held under Chapter XIV of the Criminal Procedure 
Code, the subsequent inquiry and the order of dismissal were illegal. 

As observed in the earlier Supreme Court case, the u^'e of the word 
“shall** does not conclude the matter nor does the use of the word “may**. 
The overall considerations in such a cas*^' would be the real legislative 
intent and whether the object of the legislation will be defeated or 
furthered by interpreting the particular rule, or rules as mandatory 
or directory. 

As observed by Mr. Justice J. M. Shelat (as he then was) speaking 
for the Division B:'nch of the Gujarat High Court in Afohanlal Chhaganlal 
Milkawala w, Vipinchanira R. Gandhi^ i 

“The object of the Act as seen from the title and the preamble 
is the prevention of adulteration of food. In other words, the 
object is to achieve purity of food and the maintenance of public 
health. The Legislature presumably intended, while enacting this 
statute, that those responsible for such aduItt*ration are brought to 
book and the mischief of the evil perpetrated by them is prevented 
♦ * ♦ 

It was further observed at p. 743 (of Guj. L. R.): (at p. 48 of A. I, R.) 
of the report: 

“It is obvious from the Act that the objects that the Legislature 
had in mind were: to secure purity of food, to maintain public 


1- (1961) 2 Guj. L. R. 735 at p. 741 : 

I. P. C.— 12 


A. I. R. 1962 Guj. 44 at p. 47. 
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health, to eradicate the evil of adulteration of food and to prevent 
a vendor of such adulterated food from continuing to perpetrate the 
mischief sought to be done away with under this statute.*’^ 


The use of the word ‘‘may** and the words “for all or any’* strongly 
suggest that the provision is merely directory and not mandatory. In suit- 
able circumstances, the Court can regard a provision to be^ mandatory even 
though the framers of the enactment used the word “may**-^ 


The word “ 

Interpretation of 
words “or” and 
“and”. 


or*’ and the word “?nd” are often used interchangeably. 
Careless use of them by the Legislature maybe corrected 
by the Court changing one to the other. But if the altera- 
tion operates to change the lawor the statutory meaning is 
clear this cannot be done:® 


The word “purport** has many shades of meaning. It means 
fictitious, what appears on the face of the instrument; the 
Purport, meaing of. apparent and not the legal import and therefore any act 

which purports to be done in exercise of a power is to be deemed to be done 
within that power notwithstanding that the power is not exercisable.* 
Purporting is therefore indicative of what appears on the face of it oris 
apparent even though in law it may not be so. *^is m^ans that at the 
time when the Act purported to vest the property in dispute in the Custo- 
dian even though the power was not exercisable. Section 8 (2-A) by 
giving a retrospective effect to Sec. 8 (2-A) of the Act makes the vesting 
as if it was vesting under Sec. 8 (2-A) of the Act and therefore the 

attack on the ground of invalidity cannot be sustained.® 

The principle of harmonious construction of statutes requires that in 

construing the provisions of a statute Courts should be 
Principle of har- slow to adopt a construction which tends to make any part 
monious construe- Statute meaningless or ineffective ; the Court should 

always make an attempt so to reconcile the relevant pro- 
visions as to advance the remedy intended by the statute. Where the literal 
meaning of the words used in a statutory provision would manifestly defeat 
its obicct by making a part of it meaningless and ineffective, it is legiti- 
mate and even necessary to adopt the rule of liberal construction, so as to 
give meaning to all parts of the provision and to make the whole of it 
effective and operative.® No question of liberal or strict interpretation 
arises so long as the interpretation is natural and grammatical and warrant- 
ed by the plain words of the statute. What is not permissible is to give a 
forced interpretation to the language of a statute, which it is not capable 
of bearing in order to suit the exigencies of a certain case.’ 

In Commissioner of Income-lax^ Delhi v.S. Teja Singh^^ the Supreme Court 
observed : “A construction which leads to such a result must, 
if that is possible, be avoided, on the prindple expressed in the 
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Andh. 1416. 

4. Dicker v. Arxgerstein, 3 Gh. D. 600 at 
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maxim, At res magis valea quam pereat.^'^ The principle enunciated by the 
Supreme Goi^t was based on two English decisions. In Curtis v. Storin^ 
Fry, L. J., said : “The only alternative construction offered to us would 

that the plain intention of the Legislature has entirely 
failed by reason of a slight inexactitude in the language of the section. If 
we were to adopt this construction, we should be construing the Act in 
oraer to defeat its object rather than with a view to carry its object into 
effect. In Whitney v. C. of I. Lord Dunedin observed: “A statute is 
designed to be workable and the interpretation thereof by a court should 
be to secure that object, unless crucial omission or clear direction makes 
that end unattainable.” 


31. Remedial and penal stTLtvites.— General features. — Although it is 
customary to contrast remedial and penal provisions with one another 
usually they are not sharply distinguishable and most statutes contain pro- 
visions of both kinds. Thus, even though a statute extends a beneht to 
one and imposes a burden on another the statute should be interpreted 
to protect the interest of each. That the one is described as penal and the 
statute is strictly construed and the other is described as remedial and 

the statute is liberally interpreted should not disguise the similar purpose 
of each rule. ^ ^ 

The description of the statute as penaland its strict construction will 

Statute to be cons- interest of the person benehted. The dcscrip- 

trued in the light of statute as remjdial and its liberal interpreta- 

legislative intent. may prejudice the person constrained. The statute 

. - , should be interpreted in the light of the legislative intent 

to lormulate a rule which will work fairly for both. To disregard 
me interest of one of the parties in determining the rules of construction to 
be applied to the statute is dangerous. 

Remedial statutes. — Generally speaking, remedial statutes are those which 
attord a remedy, or improve or facilitate remedies already existing for the 
ratorcement of rights and Uic redress of injuries, and statutes intended 
lor the correction of defects, mistakes and omissions in the civil institutions 
ana the administration of the State. 


Remedial statutes are liberally construed to suppress the evil and 
Liberal advance the remedy,^ but the rule ol liberal constiuction 

not to ov^crrfdc^othcr not Override other rules where its application would 

rules. defeat the intention of the Legislature. Thus, statutes 

in derogation of the common law, public grant statutes, 
and statutes taking private property for public use,® may under proper 
circumstances be given strict construction. 


Penal statutes. — The term “penal” has been given wide and varying 
meaning, it may apply to “fines and imprisonments” only, it may include 
penalties and forfeitures,” and it may extend to certain“civil” recoveries.® 
c applicatian of the classification frequently depends on considerations 
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3. 
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mote esoteric than the form or the terms of the statute.^ It is customary 
to say that if the statute ispenal it will be strictly construed.® 

When the law imposes a punishment which acts upon the offender 

alone, and it is not a reparation to the party injured. 
Inference of legia- and the punishment is entirely within the discretion of 
lative intent. the law-giver^ it will not be presumed that the Legis- 

lature intended the punishment to extend farther than 
it is expressly stated.® 

Where statute is both ^^remediaV* and '^penaV '.- — The general purpose or 
aim oi a statute may be remedial, as where it provides punitive compensa- 
tion to an injured parly,* but the provisions that create the wrong, and those 
which define the punishment arc penal in character and are strictly con- 
strued.® Thus, a statute may be remedial in one part and penal in 
another.® Likewise, a statute may be remedial for certain purposes and 
iherefoie liberally construed and at the same time operate with such 
harshness upon a class of offenders subject to it that they are entitled to 
invoke theiulc of strict constiuction.’ 

The provision of criminal statutes are not all construed strictly. They 

are construed strictly against the accused and favourably 

Provisions of crimi- equitably in his favour.® 

nal statutes are not 
all construed strict- 

Although these rules reflect the attempts of English Judges to relieve 
against the harshness of criminal punishments and to preserve flexibility 
in the administration of statutes of uncertain content and of even uncertain 
source, modern legislation with its greater exactness might well be 
interpreted according to the legislative intent independent of its penal or 
remedial chai acteiistics. It can hardly be supposed that the determinations 
that the statute is penal or remedial, when it necessarily is both, will facilitate 
an accurate discovery of the legislative intent. 

Interpretation^' — The cases arc legion which declare that penal statutes 
shall be strictly construed and that remedial statutes shall be liberally 
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construed to advance the remedy and suppress the mischief the statute was 
intended to correct. Unfortunately, the classification doesnot separate the two 
rules so that the Court is usually called upon to do the impossible apply both 
rules at once. Obviously, in this situation theresults are inconsistent. Thus, in 
the case of criminal statutes the provisions are only strictly construed against 
the accused. They are liberally construed in his favour.^ This is rather 
complicated way of saying the same thing that when the individual faces the 

State in litigation, the Courts will zealously protect the 
Desire to insure individual against the passions oi the moment. They will 
fair and conclusive make certain that a fair and conclusive case is made 

against the individual before the force of the State is 
applied to restrict his liberty. This desire to insure a 
fair and conclusive trial is basic to our entire legal system; it docs not 
justify, however, a restrictive interpretation of the objectives of the Legis- 
lature. No presumption should apply in this case; the Court should deter- 
mine what the legislative intent was and follow It. If no 
Restrictive inter- clear legislative intent can be determined ,thcn ,and only then 

bradopted/*^ ° should a restrictive interpretation be applied. But note 

that this procedure, though reaching the same result in many 
cases as the rule of penal and remedial construction is much more accurate. 
If the statute is first classified as penal and strictly construed from the 
start, the legislative intent may be wholly abrogated.® 


trial is basic to all 
legal system. 


32. Mandatory and directory statutes. — General features . — The im- 
poruni distinction beiweea directory and mandatory sututes is that tlie viola- 
tion of the former is attended with no consequences, while the failure to 
comply with the requirements of the latter either invalidates purported 
transactions or subjects the non-complier to affirmative legal liabilities. 

This distinction grows out ol the fundamental difference in the inten- 
„ . tion of the Legislature in enacting Uie two statutes. Ai- 

ren'S m XcVe wo ‘^ough directory provisions are notnitended by thcLegis- 
typcsol statutes. laturc to be disregarded, yet the seriousness ol non- 

compliance is not considered so great that liability 
automatically attaches lor laiiure to comply. The question of compliance 
remains foi judicial determination. If the Legislature considers the provisions 
suffi- ciently important tliat exact compliance is required then tlic 
provision is manclatoiy.® 


Distinction between mandatory and directory statutes . — There is no universal 
rule by which directory provisions may, under all circumstances, be distin- 
guished from those which are mandatoiy. The intention ol tlie Legislature 


1. United States t». New Bedford Bridge, 
I’ed. Uas. No. 15, 807 (184/); iVlycrs 
V. Stale, 1 Conn. 5UZ ( 1810). 

2. Note that the modem tendency is to 

avoid strict construction, particularly, 
if the result would be luconsisteut 
with the legislative intent. Doanclicy 
®. United btates, 270 U. S. 5U5: 72 
U. lid.076: 48 Sup. Ci. 4U0 (1928); 
United States i;. Kenig Coal Co., 270 
U. S. 512: 70 h. Ed. 709; 40 Sup. 
Ct.392: 77 (192o); ilson c. United 
States, F. (2<i) 2io; certiorari denied 
295 U. S. 759 L. Ed. 1701: 55 Sup. 
Ct. 926 (1935); Conimonwcalth v. 

Tsouprakakis, 267 Mass, 4^6: 166 


N. £. 855 (1929); People p, Clark, 

242 W. V. 313. iDl N. b. 631 (1926); 
State V. Firemen’s ins. Co., io4 S. C 
313, 162 S. E. 334 (1932); Statutes 
and Statutory Construction, by J. C. 
Sutherland, 3rd Ed., Voi. 2, at 
pp. 234 to 238. 

3. il the statute is merely a guide for the 
conduct of bosuicss and ior orderly 
procedure rather than a limitation of 
power. It will Oc construed as direc- 
tory only, french u. l:.dwaids, 13 
Wall. vbOU. S.) 500; 2U b. bd. 702 
(187 1 ) ; John C. Wiu-sioii Co. v. Baughait, 
11 F. bupp. 954 ^l93oy, ail’d. 83 F, 
(2d) 370 (1930). 
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• j 

at the real intention 
of the Legislatures. 


however, should be controlling and no formalistic rule of grammar or word 
form should stand in the way of carrying out the legislative intent.^ 

On occasion, some courts have said that language affirmative in form 

indicates that the statute is directory only, while negative 
No nice distinction language implies a mandatory provision.* In particular 
between the two. instances this may be true, but usually the draftsman is 

not concerned with nice deductions of this sort. The 
statute should be construed according to its subject-matter and the purpose 

which it was enacted. Thus, Lord Campbell said, 
sduty to get ‘It was the duty of the Courts of Justice to try to get at 

real intention of the Legislature by carefully atten- 
ding to the whole scope of the statute to be construed.”* 
And Lord Penzance said, “I believe, as far as any rule is concerned, you 
cannot safely go further than that in each case you must look to the subject- 
matter, consider the importance of the provisions, and the relation of that 
provision to the general object intended to be secured by the Act, and upon 
a review of the case in that aspect decide whether the enactment is what is 
called imperative or directory.”^ 

And again in Upshur v. Baltimore City^ the Maryland Court said: '‘The 

whole surroundings, the purpose of the enactment, the ends 
General features, to be accomplished, the consequences that may result from 

one meaning rather than another, and the cardinal rule 
that seemingly incongruous provisions shall be made to harmonize rather 
than conflict, must all be considered in determining whether particular 
words shall have a mandatory or directory effect ascribed to them.” 


Generally those directions which are not of the essence of the thing to be 

done, but which are given with a view merely to the proper, orderly and 
prompt conduct of the business, and by the failure to obey no prejudice 
Will occur to those whose rights are protected by the statute, are not commonly 
considered mandatory. Likewise, if the act is performed but not in the 
time or m the precise manner directed by the statute, the provision will not 
be considered mandatory if the purpose of the statute has been substantially 
complied witli and nosubstantiai rights have been jeopardised. ^ 


Mandatory statutes . — -Although in every case the legislative intent should 
control in determining whether a statute or some of its provisions are manda- 
tory there are, nevertheless, certain forms and certain types of statutes which 
u f . , generally are considered mandatory. Unless the context 

“shall” and^mry” Otherwise indicates the use of the word "shall” (except 
-~lnfdr€iice from, its future tense) indicates a mandatory intent. And 

even tire word “may” is interpreted as mandatory when 
the duty is imposed upon a public official andhis act is for the benefit of a 


1. Morrison o. State ex rel. Indianappolis 
Free Kindargarien, 181 Ind. 544; 105 
N. E. 113 (1914). In re Petition of 
Douglass, 58 Barb. 174(N. Y. 1870); 
State ex ret. Meyers v. Board of Edu- 
cation, 94 Ohio St, 367; 116 N. E. 
516 (1917); Bladen v. Philadelphia, 
60 Pa. St. 464 (1869). 

2. “It would not, perhaps, be easy to lay 
down any general rule as to which the 
provisions of a statute are merely 
directory and when mandatory or im- 
perative. When words are affirmative, 
and relate to the manner in which 
power or jurisdiction vested in a pub- 


lic officer or body is to be exercised, 
and not^ to the limits of the power or 
jurisdiction itself, they may be and 
often have been construed to be direc- 
tory; but negative words which go to 
the power or jurisdiction have never, 
that I am aware of, been brought with- 
in the category”; Balden v. Philadel- 
phia, 60 Pa. St. 464 at p. 466 (1869). 

3. Liverpool Bank t). Turner, 30 L. T. Gh. 
380: 70 Eng. Repr. 703 (1860). 

4. Howard v. Bodington, L. R. 2 P. Div. 
211 (1877). 

5. 94 Md 743: 51 Atl. 953 (1902). 
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private individual.^ Likewise, the legislative history of the Act, the efiect of 

a contra construction, the character of the Act itself all induence the inter- 
pretation of the Act. 

Directory statutes.— Aga\ii, although the legislative intent should be 
controlling, some guidance maybe gained from the manner of expression 
the purpose of the statute in determining its character. Thus Tustice 
Sharswood said : “Where words are affirmative, and relate to the manner 
in which the power or jurisdiction vested in a public officer or body is to be 
exercised, and not to the limits of the power or jurisdiction itself, they may 
and often have been construed as directory;. .. Likewise, where the 

time, or manner of performing the action directed by that statute is not 

statute, provisions in regard to time or metliod 
are generally interpreted as directory only*^ 

As has been recognized again and again by the Courts, no general 

Wcll-recognized laid down for deciding whether any particular 

general rule. P ovisionm a statute IS mandatory, meaning thereby that 

non-observance thereof involves the consequence of invali- 
of I . ^ or only directory, i. e. a direction the non-observance 

which does not entail the consequence of invalidity whatever other 

Court has to decide the 

legislative intent. Did the Legislature intend in making the statutory oro 

entail invalidity or did i1 n'ot^’ to 
decide thu Courts have to consider not only the actual words used but the 

s^eme of the statute rteintended beneH^ to public of what is en oined 
tion of Ae same"" conti?™ 

Where a statute requires that a thing shall be done in the pre.se, ibod 

Things required consoquenccs of the 

to be done in pres- the question whether the provision wi«; 

mbcdmanncr or mandatory or directory had to be adjudged So hgh t of 

torn,. intention of the Legislature as disclosed bv the objeet 

*ory, the thing dZToT i^ Ae“'’^ is manda-’ 

effect oi- validity ■ if it is ™®nncr or form prescribed can have no 

complil^uce b^the ait be incuirodfor non- 

Maxwell on Interprelation c/\calu1ej^^ " regarded as good. As observed i„ 

“Ithasbeen said ^atno rule can be laid down for determining 

. . . whether the command is to be considered as a mere 

Maxwell sview. direction or instruction involving no invalidating 
consequence in its disregard, or as imperative, with 


1 . 


2 . 

3 . 


^oplc w rW. Reynolds 0 . Common 

?nn M Buffalo, 140 N. Y. 

300: 35 N. E. 485 - 37 Am Sf 

People ex r^L 

c'l903)^’ 

Bladen p Philadelphia, 60 Pa. St. 464 
p* 466 (1869). 

A statute specifying a time within which 
a public officer is to perform an official 
act regarding the right and duties of 
others is directory, unless the nature of 
the act to be performed, or the phraseo- 
logy of the statute is such thatithc de- 
signation of time must be considered as 
Imitation on the power of the officer; 
Jaon G. Winston Co. p. Vaughan, 11 F. 


5. 


Supn. 954 (1935), aff’d. 83 F. ( 2 d) 370 

(1036> : Limestone Go. r. Rather, 43 Ala. 
433 (187 M; People o. Allen, 6 Wend. 
486 (N. Y. 1831); Durond o. Gage, 76 
Mich, 624:43 N.W. 583 (1889) ‘State o. 
St. Paul. Trust Co., 76 Minn 423: 79 N. 
VV. 543 (1899); Spruill c. Davenport, 
178 N. C. 3G4 : 100 S. E. 527 (1919); 
Allen V. Allen, 114 Wis. 615; 91 N. W. 
218 M902) ; Statutes and Statutory Cons- 
truction, by T. G. Sutherland, 3rd Ed., 
Vol. 2, pp. 214 to 217. 

Banwarilal Ag.irwalla n. State of Bihar, 
A. I. R. 1961 S. C. 849 at p. 85| : 
(^'^62) 1. S- r. R. 33. 
lOtb Ed. p. 376. 
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an implied nullification for disobedience, beyond the fundamental one 
that it depends on the scope and object of the enactment. It may 
perhaps be found generally correct to say that nullification is the 
natural and usual consequence of disobedience, but the question is 
in the main governed by considerations of convenience and jusfice, 
and when that result would involve general inconvenience or injus- 
tice to innocent persons, or advantage to those guilty of the neglect, 
without promoting the real aim and object of the enactment, such an 
intention is not to be attributed to the Legislature. The wh<^e 
scope and purpose of the statute under consideration must be 

regarded.” 


Lord Campbell in Liverpool Borough Bank v. Turner^ observed: 


Lord Campbell’s 

“No universal rule can be laid down as to whether mandatory 
enactments shall be considered directory only or obligatory with an 
implied nullification for disobedience. It is the duty of Courts of 
Justice to try to get at the real intention of the Legislature by care- 
fully attending to the whole scope of the statute to be construed.**® 


The 

Use of 
“shall” if 

obligatory. 

Lopes, L. 


word “shall** is ordinarily mandatory, but it is sometime not so 
interpreted if the context or the intention otherwise 
word demands. In/w re Lord Thurlowy Ex parte Official Receiver,^ 
always Lord Esher^ M- R. . observed at page 729 that “the word 
‘shall* is not always obligatory. Itmay be ‘‘directory,’* and 
J-, ^t page 731 added : 


“It is clear that the word ‘shall’ isnot always used in a mandatory 
sense. There is abundance of authority to the contrary in cases 
where it has been held to be directory only.** 


It was thus that the word “shall** was held to be directory only, in that 
case by Coutts-Trottcv, C. Manikkam Pattar Manchappa Chettiar^^hy 

Russel J., in Rustomv. H. Kennedy;"^ Rustom Jamshed Iranis In ref by Venka- 
tasubba Rao,J. , in jethaji Peraji v. Krisknayya^ and by the Judicial Commit- 
tee in Burjore and Bhawani Pershad v. Mst. Bhagana.^ 


Employment of 
the word ^‘shair* is 
not conclusive. 


It is needless to add that the employment of the auxiliary verb “shall” 

is in conclusive and similarly the mere absence of the impera- 
tive is not conclusive either. The question whether any 
requirement is mandatory or directory has to be decided 
not merely on the basis of any specific provision which, for 
instance, sets out the consequence of the omission to ob- 
serve the requirement, but on the purpose for which the requirement has 
been enacted, particularly in the context of the other provisions of the Act 
and the general scheme thereof. It would, inter aliay depend on whether 



3. 

4. 

5. 


I860) SOL. J. Ch. 379. j- 

'■ee Bhikraj Jaipuria p. Union of India, 

A.. I. R. 1962 S. G. 113 at p. 119: 
(1962) 2 S. G. R. 880 at pp. 893, 
394. 

1895) 1 Q.. B. 724. 

928 M. W. N. 441. 

[. L. P.26 Bom. 396; on appeal 4 
Bom. L. R. 1* 


6. 3 Bom L. R. 653. 

7. A. I. R. 1930 Mad. 278 at p, 280: I. 
L. R. 52 Mad. 648 at p. 656. 

8. 11 I. A. 7 (P. G.); see M. S, 

Sainik Motors, Jodhpur o. State of Raj- 
asthan, A. I. R. 1961 S. G. 1480 at p. 
1485: (1962) I S. G. R. 517 at pp. 
527, 528, 
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“may” 


IS 


not 


9 

decisive. 


the reauirement is insisted on as a protection for the safeguarding of the 
rightof liberty of person or of property which the action might involve. 

Similarly it cannot be disputed thatth? use of the expression ‘^may*’ is 

not decisive. Having regard to the cont-xt, the expression 

Use of the word “may” used in a statute has varying signihcance. In some 

contexts itis purely permissive, in others, itmay confer a 

power and make it obligatory upon the person invested 
with the power to exercise it as laid down.^ 

33 Powers and duties— Their relationship.-Wlrere powers and 
duties are inter-connected audit is not poiSible to separate one fiom t e 
Ihcrin such wise that powers may be delegated while duties 
:ind vice versa the delegation of powers takes with it the duties. The pro 
hardly needs authority ; if one w.rc necessary, reference may 

be made to Mungoni v. Attorney-General of Northern Rhodesia. 

When a power is delegated it is intended that he would perform all 
the conditions precedent to the exercise of the power. 

„ ....br .He. H, 

is a constituent element of the legislative power as a whole 
and in modern times when the L-gislatures ^ 

meet the challenge of the complex socio-economic pi oblem . 

they often find it convenient and 

subsidiary or ancillary powers to delegates of thm' chm c 
for carrying out the policy laid down by J"^^“™us l.^iVdcgated. 

well settled that though subsidiary legis a ve au y . ^ ^ legislative 

naymany a tim<- it becomes inevitable to do so m function 

mechanism, the L^gisl iture cannot e ega 9 \ V principle and 

in any case, and it must lay down the oUev before it^ dele gates its 

must afford guidance for carrying out the said policy betoie it aei g 

subsidiary powers in that behalf.® 

^4 oowers — The doctiinc of law that an action of a statutory 

corporaiion may be ultra vires its powers without being 

principle that when a statute confers thcr^fre be sufficient 

with that expressly given cannot be implied. Itwoul > 6 support of 

to notice the decision in Wenlock {Baronessj^. ^“Xrized 

the proposition that when a corporation is \ 

E„gli.h decisions, to do an act subject L^except 

dr.*m.‘d tohave been prohibited to <l > me saiu r 

in acccordance with the provisions of that Act which co nfers the ^ Y 

1. 


Delegation of 
ancillary or subsi- 
diary powers only 
to subsidiary 
authority. 


Collector of Monghyr o. Keshav Prasad 
Goenka, A. I. R. 1962 S. G. 169t at p. 
1701; ice also R. B. Sugar Co. I*M.. 
Rampur o. Rampur Municipality, 

A. I. R. 1965 S. G. 895. 

2. Societe Di Taaction, et. D Electri^te 
Societe Anonyone Engineering Go. 

l.td..A. I. R. 196t S. G. 558 at p 

3. (19601 A. G. 336 ; see Hazrat Syed 
Shah Mastershid Ali Al 

0 . Commissioner of VVakfs, West 
Bengal, (1961) 3 S. G. R. 759 at p. 
763. 

4. Daluram Pannalal Modi v. Assistant 


3 


Commissioner of Sales-tix, Indore, 

(19G4) 2 S. G. R. 786 at p. 290. 

See In re Art. 143 Const.iu.ion of 
India, and Delhi Laws Act ',19^2). 
.atr A I R. 19:>1 S. Ci. » 

Vasknl-al Maganbhai p. 4 ®. 

(F. B.) : 1964 R.»J; L. W. 328 . 

I. E. R. (1964) 14 Raj. 463. 

(1835) 10 A. G. 354. 


I. P. G.— 13 
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on it. Wliere by Act 14 and 15 Viet, a company was empowered to borrow 
at interest for die purposes of the concerned Acts, subject to certain con- 
ditions, It was held that the company was prohibited by the said Act from 
borrowing except in accordance with the provisions of that Act. Strong 
fiance is placed on the decision in Attorney-General v. Fulham Corporation.^ 
There, in exercise of the powers conferred under the Baths and Washhouses 
Acts, the Metropolitan Borough of Fulham propounded a scheme in substi- 
tution of an earlier one whereunder it installed a wash-house to which 
persons resorted for washing their clothes bringing their own wash materials 
and utijized the facilities offered by the municipality on payment of the 
prescribed charges, Sarjant, J., held that the object of the legislation was 
to provide for persons who became customers facilities for doing their own 
washing, but the scheme provided for washing by the municipality itself and 
that, therefore, it was vires the statute. 

In coming to that conclusion the learned Judge, after considering an 
earlier decision on the subject, applied the following principle to the facts 
of the case before him : 

“That recognizes that in every case it is for a corporation of this 
kind to show that it has affirmatively an authority to do particular 
acts 5 but that in applying that principle the rule is not to be 
applied too narrowly, and the corporation is entitled to do not only 
that which is expressly authorized but that which is reasonably 
incidental to or consequential upon that which is in terms 

authorized.** 

The principle so stated is unobjectionable.® 


Statutory exercise of power. — The contention before the Supreme 

Court .n the State of Uttar Pradesh v. Singhara Singh’> was that Nazir 
case* was thstmguishoble because all that the Judicial Committee 
deeded Admed’s case^ was that if a Presidency Magistrate, a 

Magistrate of the first class or a Magistrate of the second clast specially 
empowered ,n that behalf recoMs a statement or confession under Sec. 164, 
Cr. P. C., but the procedure laid down in it is not complied with, be can- 
not g,ve oral evidence to prove the statement or confession. That it does 
not follow from that decision that Magistrate of 
in the section, forexample, a Magistrate of the 
empowered by the State Government cannot 
confession made to him which he had purported 
of the Code of Criminal Procedure. 


a first class not mentioned 
second class not specially 
give oral evidence of a 
to record under Sec. 164 


Answering the above contention it was held by their Lord^^hips of the 
• • 1 , v, that it is true that the Judicial Committee 

Council’s case held a iviagistiate of the second class not specially 

applicable. purported to record a confession under 

See. 164. -nre principle applied in that decision would, 
however, equally prevent such a Magistrate from .giving oral evidence of the 
confessio n . Wh en a statute confers a power on certain judicial officers. 


1. 1 Gh. D.440. 

2. M. Pentiah v. Muddala Veeramalla- 
pp^, A. I. R. 1961 5». G. 1107 at pp. 
1113 , 1114: (1961) 2 S. C. R. 795 : 
A. I. R. fl96l)2 S. G. A. 249. 

3. A. I. R. 1964S. G. 353 at p. 3^2 : 


4. 


1963 A. L. I. 
1 AM. 340. ‘ 
63 r. A. 372 
252 (2). 

Ibid. 


1093 : I. L. R. (1964) 
: A. I. R. 1936 P. G. 


5. 
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tli 4 t power can obviously be exercised only by those officers. No other 
officer can exercise that power, foi it has not been given to him. Now 
the power has been conferred by Sec. 164 on certain Magist»'ates of 
higher classes. Obviously it was not intended to confer the power on 
Magistrates of lower classes. If, tlierefore, a proper construction of 
Sec. 164, Cr. P. G., is that a Magistrate of a higher class is prevented 
from giving oral evidence of a confession made to him because thereby the 
safeguards created for the benefit of an accused person by Sec. 164 would be 
rendered nugatory, it would be an unnatural construction of the section to 
hold that these safeguards were not thought necessary and could be ignored, 
where the confession had been made to a Magistrate of a lower class and that 
such? Magistrate was, therefore, free to give oral evidence of the confession 
made to him. The Court cannot put an interpretation on Sec. 164, 
Cr. P. C., which produces the anomaly that while it is not possible 
for higher class Magistrates to practically abrogate the safeguards 
created in Sec. 164, Cr. P. G., for the benefit of an accused person, 
it is open to a lower class Magistrate to do so. The decision in Nazir 
case' also covers the case in question and that on the principle 
there applied, here too oral evidence given by D of the confession made to 
him must be held inadmissible.® 


36. Statutory rules. — “Rules made under a statute must b^ treated 
forallpuvposes of construction or obligation exactly as iftheyworcin the Act 
andare to be of the same effect asif contained in the Act, and arc to be judi- 
cially noticed for all purposes of construction or obligation.”® The statutory 

rules cannot be described as, or equated with, administra- 
tive directions. If so, the Police Act and the rules made 
thereunder constitute a self-contained code providing for 
the appointment of police officers and prescribing the 
procedure for their removal. It follows that where the 
appropriate authority takes disciplinary action under the Police Act or the 
rulesma.de thereunder, it must conform to the provisions of the statute or the 
fP^®''^hich have conferred upon it the power to take the said action. Thus 
tK violation of the said provisions, subject to the question, whether 

me rules are directory or mandatory, the public servant would have a right to 
challenge the decision of that authority.* 


Statutory rules if 
can be equated with 
administrative direc- 
tions. 


IS a 


37. Intention of Legislature. — “Intention of the Legislatuie” 
common but very slippery phrase, which, popularly understood, may signify 
ymingfromintention embodied in enactment to speculative opinion as to what 
jt® would have meant, although there has been omission to enact 

* ^acourt of law or equity, what the Legislature intended to be done or 
0 obedone can only be legitimately ascertained from what it haschoseii to 
either in express words or by reasonable and necessary impUcalion.”^ 
cn a question arises as to the interpretation to be put on an cnactin nit. 


*• ^^2^- R- 1936 P. G. 253(2) : 63 I. A. 

Pradesh u. Singhara Singh, 
S. G. 358 at pp. 362, 
1 All A.L.J.1093 : I. L.R. (1964) 

3 A 340* 

interpretation of Statutes^ 

4 q.r ¥•’ pp- 50-51. 

* of Uttar Pradesh o. Babu Ram Upa» 
^ya, A.I.R. 1961 S.C 751 at pp. 761- 


-62 : (1961) 2 S. G. R. 679. 

Per Lora Waston in Solomon v. Solomon 
& Go., Ltd., (1897) A. G. 22 at p. 38 : 
66 L. J. Gh. 35; Batik of Engl m l v. 
Vagliano Brotlicrs, (1891) A. G. 107 ; 
Narendranatb Sarkar v- Kamlabasini, 

I. L. R. 23 Gil. 563 (P. G.) : 23 I. A. 
18 : 6 Sar. P. G.J.667 : 6 M. L. J. 

71 . 
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Tests to ascertain 
intent of Legislature. 


what theCourthastodoistoascertain “the intent of them 
that made it”,^ and that must of course be gathered from 
the words actually used in the statute. That, however, 
does not mean that the decision should rest on a literal 
interpretation of the words used in disregard of all other 
materials. “The literal construction then”, saysMaxwcll on Interpretation of 
Statutes, \0th. Ed., p. 19, “has, in general, but prima facie preference. To 
arrive at the real meaning, itisalways necessary to get an exact conception 
of the aim, scope and object of the whole Act, to consider, according to Lord 
Coke : (1) What was the law before the Act was passed; (2) what was the 

mischief or defect for which the law had not provided ; (3) what remedy Par- 

liament has appointed; and (4) the reason of the remedy.” The reference 
here is to case.® These are principles well settled, and were applied 
by the Supreme Court in Bengal Immunity Co. Ltd. v. State of Bihar.^ To decide 
the true scope of an Act, therefore, the Court must have regard to all such 
factors as can legitimately be taken into account in ascertaining the intention 
of the Legislature, such as the history of the legislation and the purposes thereof, 
the mi schief whi ch it is intended to suppress and other provisions of the statute.^ 

Itis a recognized rule of intei pretiition of statutes that the expressions used 

therein should ordinarily be understood in a sense in which 
they best harmonise with the objectof the statute, and which 
effectuate the object of the Legislature. If an expression 
is susceptible of a narrow or technical meaning, as well as a 
popular meaning the Court would be justified in assuming 
that the Legislature used the expiession in the sense which would carry out its 
object and reject that which renders the exercise of its powers invalid.® In an 
earlier case® it was said : “It is elementary that the primary duty of a 
court is to give effect to the intention of the Legislature as expressed in 
thewordsused by itandnooutside consideration can be called in aid toftndthat 
intention.” The first and primary rule of construction is that the intention of the 
Legislature must be found in the words used by the Legislature itself. If the words 
used arc capable of one construction only thenit would notbe open to the courts 

to adopt any other hypothetical construction on the ground 
that such hypothetical construction is more consistent 
with the alleged object and policy of tlie Act. The 
words used in the material provisions of the statute must be 
interpreted in their plain grammatical meaning and it is 
only when such words are capable of two constructions that the question of 
giving effect to the policy or object of the Act can legitimately arise. When the 
material words arc capable of two constructions, one of which is likely to defeat 
or impair the policy of the Act whilst the other construction is likely to assist 
the achievement of the said policy, then the courts would prefer to adopt the 
latter construction,’ or when the language is not clear and unambiguous and 


Interpretation to 
carry out object of 
the Legislature. 


Intent of Legisla- 
ture to be gathered 
from the very words 
used by it. 


1. Jagga Rao v. Emperor, A. I. R. 1946 
Pat. 136 : I. L. R. 24 Pat. 690 : 1946 
P.W.N. 167 : 48 Gr. L. J. 116 : 228 
I. C. 384. 

2. (1584) 3 Go. Rep. 7a. : 77 E. R. 637. 

3. A. I. R. 1955 S. G. 661 at pp. 674, 
675 ; (1955) 2 S. G. R. 603. 

4 Chamarbaughwalla v. Union of India, 
A. I. R. 1937 S. G. 628 at p. 631: 
1957 S. C. A. 912 : 1957 S. G. J. 593: 
(1957) Andh. W.R. 76 : 59 Bom. 

L. R. 973 : 1957 M. P. G. 630: 
(1957) 2 M. L.J. i,.S. G.; /O : 1957 

M. L. J. (Gr.) 547; see also S. G. 


Parashar v. Vasantsen Dwarkadas, 
A. I. R. 1963 S. C. 1356 at p. 1371: 
(1963) IS. G.J. 671: (1963) 49 I.T.R. 
(S. G.), per Kapur, J. 

5. Messrs. New India Sugar Mills Ltd. v. 
Commissioner of Sales-tax, Bihar, 
A. I.R. 1963 S. G. 1207 at p. 1213: 
(1963) Supp. 2 S.G. R. 459. 

6. New Piece Goods Bazaar Go. Ltd. v. Gom- 
roissioner of Income-tax, Bombay, A.I.R. 
1950S.G. 165 atp. 168: 1950S.G.R. 553. 

7. KanaiLalSur u. Paramnidhi Sadhukhan, 

A. 1. R. 1957 S. G. 907 atpp. 910-11: 
1958 S. G.J. 99. 



PREAMBLE 


101 


when more than one interpretation is possible. 

to be most in accord with reason, convenience and justice is to be prefer e . 

The courts have ever been guided by the 
which they have always taken according to the necessity of the matter and 
accoiding^to that which is consonant to reason and good discretion. 

If the words in a statute leave no doubt as to their moving and import 
it is the obvious duty of the Court, to give effect to them. Wheic the langu ^ 

ispl^n and admits ofone meaning only, it has to be given effect to, cv.nif 

it leads to apparent hardship.® , . 

Courts have togather the meaning and intention of the statutoryprovisions 
firstlv from the pUiu^and unambiguous wOids used theiein. It is ncedes 
^r acouTtoscanthewi^ o^he statute, where the meaning of 

the words used admits of no ambiguity. 

The Goui't must look at the language employed in a statute and give 

effect to it.* tt- i. 

It is elementary that the primary duty of a court is to give effect to the 
intention of the Legislature as expressed m the words used by it and no oi - 

side consideration can be called in aid to find that intention. 

The well-known rule of interpretation of statute that itis clcinentary that 
the primary doty of a court is to give effect to the intention of the Legisla- 
ture^ as e^ress^ed in the words used by it and no outside consideration can 
be called in aid to find that intention.® 

The language of Acts of Parliament and more especially of rnodcrri Acts 

must neither be extended beyond its natural and proper nx.'?.rWul'l 

supply omissions or defects, nor strained to meet the justice of an individual 

case.’ This is so because the Court is not concerned with 

legislative policy, its only function being to construe the statute that is 

placed before it and not to legislate.® The function of a court to intcrpiet 

the language of a statute, and it is not its province to scan its wisdom or 

policY. Its duty is not to make the law reasonable, but to expounc. it as it 

stands, according to the t eal meaning of the words.® But it has been saif. that 


1. In re Daily Zemindar, A. I. R. 1947 
Lab. 340 at pp. 343, 349 (F. B.) : 

I. L.R. (1947) Lab. 795 : 49 P. L. R. 
190 : 48 Gr. L. J. 915 ; see Parma- 
nand v. Emperor, A. I.R. 1939. Lab. 
81 (F.B.) : 41 P.L.R. 26: 40 Gr.L.J. 497. 

2. Kapildeoram Baijnatb Prosad v. J. K. 
Das, A. I. R. 1954 Assam 170 at p. 
173 : I. L. R. (1954) 6 Assam 207; 

K. Munisbwami Ghetti v. State of 
Andhra Pradash, (1957) Andb. 

L. T. 120; Union of India v. Kanha- 

yalal Shamlal, A. I. R- 1957 Punj. 
117 (F.B.) : (1937) Punj. 255: 59 Punj. 
L. R. 150 ; Kewaldas v. Phusa, 

1957 Raj. L. W. 330 : 1957 Gr. L. J. 682 ; 
Lala Ram Babu v. Lala Ramesh 
Chandra, 1957 A. L. J. 53 : 1957 

A. W. R. (H. G.) 209; Madanlal Fakir- 
chand Dudhediaya v. Ghangdeo Sugar 
Mills Ltd., Bombay, I. L. R. (1958) 
Bom. 250 : 60 Bom. L. R. 254 : 
(1958) 28 Com. Gas. 312. 

3. Lahore Enamelling and Stamping Co. 

J. td. V. A. K. Bhalla, A. I. R. 1958 
Punj. 341 at p. 344 : (1958) 28 Com. 
Gas. 216. 


4. Ram Krishan v. State of Delhi, A. I. R. 

1956 S. C. 476 at p. 478: 1956 S.G.J. 
452. 

5. Ishwari Prasad, Dr. v. Registrar, Univer- 

sity of Allahabad, A. I. R. 1955 AU. 
131 at p. 137. 

6. Ramcbandra Singh v. B. Gopi Krishna 
Dass,A. I.R. 1957 Pat. 260 at p. 264. 

7. Mohan Lai v. Grain Chamber Ltd., 
Muzaffarnagar, A. I. R. 1959 All. 276 
at p. 287 ; also Himat Singh Dhan 
Singh V. Sonce Devi Singh, 56 Bom. 
L. R. 69 (D.B.); Kewaldas &. Phusa, 

1957 Raj. L. W. 330; Jaggamma v. 

Satyanarayanan Murthy, (1957) 2 

Andh. VV. R. 520; Jaibir Singh u. 
Mulkhan Singh, 1958 A. L. J. 256 : 

A. I.R. 1958 All. 364 : 1958 A. \V. R. 
(H. G.) 291; Q,uecn v. Bishop of 

London, (1889), 4 Q. B. D. 213 ; Bank 
of England v. Vagliauo Brothers, 1891 
A. C. 197. 

8- Jaggamma v. Satyanarayana Murthi, 
(1957) 2 Andh. W. R. 520. 

9. Harish Chandra v. R., A. I. R. 1949 All. 
15 at p. 17: 1948 A. L. J. 502 : 50 Gr. 

L. J. 31. 
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the more literal construction ought notto prevail if itisopposed totheintention 
of the Legislature as apparent by the statute, and if the words are sufficiently 
flexible to admit of some other construction by which that intention will 
be better effectuated. 

Where a case falls within the plain meaning of a provision of law,its 
application thereto cannot be denied on any a priori considerations as to the 
supposed intentions of the Legislature.* 

The Privy Council discarded all argument from the presumed general 
intention of an Act as treachei ous and inconclusive* but a court is not preclu- 
ded from examining the provisions of an Act to ascertain its intention* and 
for this purpose all the constituent parts of a statute are to be taken together 
and each word, phrase or scntenceistobe considered in the lightofthe general 
purpose and object of the Act it self.® The Court cannot, while applying a 
particular statutory provision, sti-ctch its meaning to embrace cases, which 
it was not intended to govern. It cannot ignore the obvious object and 
intention of the Legislature, apparent from the context, and so interpret and con- 
strue it as to enlarge the scope of its applicabili ty by importing into it, meaning 
by implications which do not necessarily arise.® The meaning and intention 
of a statute should be collected from the plain and unambiguous expressions 
used therein rather thanfi omanynotions entertained by the Court as to what 
is just or expedient.’ If the language of the Legislature interpreted accor- 
ding to the recognised canonsof construction involves aresult not contemplated 
by the Legislature while enacting a law, the Court must yield to the result even 
ifitshouklbc satisfied thatitwasnotin the contemplation of the Legislature.® 
Maxwell in his Interpretation of StatuteSj 10th Ed,, p. 82, says that “it is in 
the last degree improbable that the Legislature would overthrow fundamental 

principles, infringe rights or depart from the general system of law without 
expressing its intention with irresistible clearness.” This dictum does not 
afford much assistance where the Legislature has expressed its intention 
“with irresistible clearness”.® 


In the face of the clear and unambiguous language of the 
law, a court cannot put its own gloss on it to squeeze out some meaning 




Govind Sripad Lakhande v. Sbrinivas 
Krishna Hebbali, A. I. R. 1937 Bom. 
275 ; 39 Bom. L. R. 548; Dattatraya 
Sitaram Biniwale v. Emperor, A. I. R. 
1948 Bom. 239 at p. 243: 50 Bom. 
L. R. 169 : 49 Gr. L.J. 341, 

Jairamdas c. Regional Transport, A. I. R. 
1957 Raj. 312 at p. 316 : 1957 Raj. 
L. \V. 447 ; see also Mabalaxmi 

Mills Ltd. V. Jejeebhoy ; A. I.R. 1954 
Bom. 247 : I. L. R. (1954) Bom. 
559 : 56 Bom. L. R. 78; Mir Fateb 
Muhammad Mir Pir Baksb Khan v. 
Emperor, A. I. R. 1940 Sind 97 : 
I. L. R. (1940) Kar. 287 : 189 I. G. 
586 : 41 Gr. L. J. 750; Central Bankers 

V. N. K. Murthy, A. I. R. 1934 Mad. 

699 : I. L. R. (1954) Mad. 966: 

(1954) 1 M. L. J. 457 : 1954 M. W. N. 
149 : 67 M. L. W. 415 : 1954 
Andh. L. J. (W.) H. G. 20; Subba 
Raju V. State of Andhra Pradesh, 
1956 Andh. L. T. 574 : 1956 Andh. 

W. R. 709 : (1956) 7 S. T. G. 479 ; 
Official Trustee of West Bengal v. 
Commissioner of Income-tax, West 
Beitgal, I. L. R. (1955) 2 Cal. 


A 


Reliance Bank of India, Ltd., 09561 
2 M. L. J. 1 : 67 M. L.W. 440 ; Lala 
Ram Babu t». Lala Ramesh Chandra 

r"; 'fd 

L. W. 349 ; (1939) 2 M. L. J. 901 • 
184 I. G. 1 : 70 G. L.J. 441. 

M. Rangia Ghetti v. Andhra State 

38 Pat. 690 : 1954 B. L. J. sjV 
Haji Mohammad Khaja v. Akbar AH 
A.I.R. 1955 Hyd. 150 It p. 152 - I L R* 
(1955) Hyd. 362(D. B.), 

Govmd Nair Neelakantan Nair p. 
Narayani Amma, A. I. R. 1955 T. G. 
235 at p. 239 (F. B.) : I. L. R, (1935) 

?■ T. 309. 

Per Lord Herschell in Cox v. Hakes 

506 = 54 J- P 820. ' 
Adhar Chandra Moadal v. Bistu 
Pada Cure, A. I. R. 1956 Gal. 497 at 
p. 498 (I). B.) ;G0 G. W. N. 351. 
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7. 
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Every part of the 
statute to have 
effect. 


T. KM- which is not borne out by the language of the law.* to 

of Legblator not construing a statute which gives the subject a valuable 
to prevail* protection, the probable intention of the Legislature cannot 

prevail against the literal, grammatical meaning of the words of the section so 
as to whittle down the protection that is given by taking that meaning. 

The golden rule of interpretation is that the Court must first try to ascer- 

tain the intention of the Legislature by giving to the very 
Golden rule of used it their ordinary and grammatical meaning, 

interpretation. adding nothing and omitting nothing : and to give effect 

to the intention thus ascertained, if the language is unambiguous and no 
absurdity results. In the interpretation of statutes the Courts always presume 

Aat the Legislature inserted every part thereof for a 
purpose and the legislative intention is that every part 
of the statute should have effect. These presumptions 
will have to be made in the case of rule -making authority 
also.* Where the language used by the Legislature is not free from ambiguity, 
the Court can take into consideration the background of the legislation and 
other relevant circumstances which may help the ascertainment of the inten- 
tion. If, even though free from ambiguity, the ordinary meaning of the 
words used gives rise to an absurdity, the Court has to endeavour to avoid 
the absurdity, by adding, if possible, some words and omitting some words to 
ascertain the Legislature’s intention.* If, of two interpretations, one appears 
to be more in accord with the intention of the Legislature, or if there are 
other circumstances to infer the intention of the Legislature, the 
interpretation which is consistent with such an intention should be put 
upon the words of the enactment.® Itis thewell-established rule of constructiion 
that if two alternative constructions of a statute are possible, that constructon 
must be adopted which would promote the object intended by the framers 
of the Act and the alternative construction must be rejected which would 
frustrate the object.® 

If the language is either ambiguous or capable of more than one meaning 
the Courts must seek aid from the other provisions of the statute itself in order to 

arrive at the proper meaning ofthe word used in that statute and that that inter- 
pretation should be accepted which would result in the properly carrying out 
the intention of the Legislature in enacting that statute.’ 

Wliere the words of a statute are clear or unambiguous, they must be 
given the ordinary, natural and recognized meaning attributed to them, unless 
they have acquired a technical or special legal meaning, or it is ncceUary to 
obviate repugnancy or inconsistency, or itis necessary to give effect to 
the manifest intention of the Legislature. The statute must be taken as it 
standswithout any judicial addition or subtraction, for the Court can neither 
enlarge, stretch or expand a statute under the gmse of interpretation nor 
restrict, constrict or qualify its provisions.* The Legislature m-cht 
intended to do a certain thing, but if the words employed do not 


1. Rambul Singh 


2 . 


3. 


4. 

5 . 


D. Board of Revenue for 
Rajasthan, A. I. R. 1957 Raj. 19 at o. 
21 (D. B.); 1957 Raj. L. W. 129. 

B. Bansi Ram Lai v. Emperor, A. I. R. 
1944 Lah. 51 at p. 53 (F. B.) : 46 
P. L.R. 130 : 45 Cr. L. J. 377. 

J. K. Cotton Spinning and Weaving 
Mills Go. Ltd. V. State of U.P., A.I.R. 
1961 S. G. 1170 at p. 1174 : (1961) 
3 S. G. R. 185. 

PromodcRanjan Sarkar t?. R.N. Mullick, 
63 G. W. N. 6. 

Misri Lai o. Bhagwati Prasad , A. I. R. 
1955 All. 573 at p. 577 (D. B.) : 1955 A. 


6 . 


7. 


8 . 


L.J. 741; Official Trustee v. Commissioner 
of Income-tax, West Bengal, I. L. R. 
(1955) 2 Gal. 193. 

Gouri Kumari Devi v. Krishna Prasad, 

A. I. R. 1957 Pat. 575 at p. 583: 1957 

B. L.J. R. 210 : 1957 Pat. L. R. 97. 
Mohan Lai o. Grain Gh.amber Ltd., 
Muzaffarnagar, A. I. R. 1959 All. 276 
at p. 287. 

Union of India v. Kanhaya Lai 

Sh.am L.al , A. I. R. 1957 Punj. 117 
at p. 120 (F.B.): I.L.R. (1957) Punj. 255. 
59 Punj. L. R. 150. 
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express that intention, it is not for the Courts to assume the role of legislators 
and give effect to the unexpressed intention. No confusion must be made, as 
Lord Halsbury said, between what the draftsman might have intended 
to do and the effect of the language which in fact was employed. 
If the words, which area medium of expressing intention, fall short of declar- 
ing the intention, it is for the Legislature to amend the language of the 
section.' In the interpretation of a statute what matters is not the popular 
sense of the words used but the intention of the Legislature. 

In determining cither the general object of the Legislature, or the 

meaning of its language in any particular passage, it is 
Intent of Legisla- obvious that the intention which appears most in accord 
ture to be gathered with convenience, reason, justice or legal principle, 
from other sources, should, in all cases of doubtful significance, b2 presumed 

to be the true one.® It is an accepted proposition of 
law that noreasonfor the enactment of a law may be imputed to the Legislature 
whichisnotsupported by the face of the law itself.* As Lord Atkinson pointed 
out in his speech in Ormond Investment Co. Ltd. v. Bettsoy^ : “An Act of 
Parliament docs not alter the law by merely betraying an erroneous opinion 
of it”. Legislation founded on an erroneous assumption has not the 
effect of making that the law which the Legislature had erroneously assumed 
to be so.® “\Ve are not limited to the lifeless words of the statute and the 
formalistic canons of construction in our search of the intention of Gong'css 
(Parliament in oiir case) and in construing a statute we may with p opriety 
recur to the history of the time when itwas passed.”’ (Brackets and italics 


supplied..^ 

It isekmentary to say that the intention of the Legislature must be gathered 
fi om the language of the Act itself. It is only when there is ambiguity and 
when an expressWra used by the Lrgislatu’‘e is capable of more than one meaning, 
that it is pi. . missible to the Gou. t to look at the preamble, even to look at the 
title of the Act, in order to find out what was the object with which the 
L'gislature put the legislation upon the Statute Book or what was the mischief 
which the Legislature was out to remedy.® 

It is ti uc that a penal statute should be strictly construed, but itis none 

the less true that every statute, whether penal or not, 
should be construed in a manner consistent with 
commonsense, and that if the intention of the Legislature 
is not apparent from the words of the statute itself, it ought 
to be presumed to have been such as is consistent with 
reason and justice.® One has to take the language as 
one finds it in the statute, although, of course, one has to look at the Act 
as a whole and construe it so as to give effect to what appears from the 


interptetation to be 
based on common- 
sense, leason and 
justice. 


1. Madanlal Fakirchand Dudhediya v. 

Changdeo Sugar Mills Ltd., Bombay, 
I. L. R. (1958) Born. 250 : 60 Bom. 

L.R. 254 : ; (1958) 28 Com. Cas. 312: 
A. I. R- 1958 Bom. 491 at p. 495. 

2. Banwarilal Chowkhani v. A. M. Desh- 

mukhya. Additional Deputy Commis- 
sioner, A.I.R. 1958 Assam 155 at p. 156; 
I. L. R. (1958) 10 Assam 104. 

3 Aidal Singli v. Karan Singh, A. I. R. 
1957 All. 414 at p. 432 (F. B.) : 1957 

A. L. J. 389 ; 1957 A. W'. R. (H.C.) 
397; sec also Jagcadia Chandra Roy v. 
Super iiitcndcm of the Dum Duin Special 
Jail, A. l.R. 1933 Cal. 280: 1. L. R. 
00 Cal. 742 : 37 C. ,VV. N. 363 : 34 

Cr. L.J. 291. 

4. Firm L. Hazarimal Kuthiala v. Income- 
tax oBicer, Ambala Cautt., A.I.R. 1957 


Punj. 5 at p. 9 (D. B.) : 58 Pu'ij. L.R. 
499 ; (1950) 30 I. T. R. 500, citing 
Mackenzie v. Hare, (1915) 239 U. S. 
299. 

5. 1928* A. G. 143 at p. 164. 

6. Hariprasad Shivshankar Shukla v. A.D. 
Divelkar, A. I. R. 1957 S. G. 121 at p. 
131 : 1957 S. G. A. 57 : 59 Bom. L.R. 
384. 

7. G. N. Railway Go. v. United States of 

America, (1942) 316 U. S. 262. 

8. Commissioner of Labour v. Associated 
Cement Companies Ltd., A. I. R. 1955 
Bom. 363 at p. 365. 

9. jagendra Chandra Roy y. Superintendent 
of the Dum Dum Special Jail , A. I. R. 
1933 Gal. 280 at p. 282 : I. L.R. 
60 Gal. 742 : 34 Gr. L. J. 291 : 37 

G. W. N- 363. 
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tute whm permis- 
fible. 


language of the whole Act to be the intention of the Legislature. The 
Judge should not make up his mind as to the object of the Legislature and 
then construe the Act so as to fit in with that object.^ Modification of the 

language of a statute is permissible only under exceptional 
circumstances such as are mentioned in the following 
quotation: “Where the language of a statute, in its 
ordinary meaning and grammatical construction, leads to 
a manifest contradiction of the apparent purpose of the 
enactment, or to some inconvenience or absurdity, hardship or injustice, 
presumably notintended,a construction may be put upon it which modi- 
fies the meaning of the words, and even the structure of the sentence. This 
may be done by departing from the rules of grammar, by giving an unusual 
meaning to particular words, by altering their collocation, by rejecting them 
altogether, or by interpreting other words, under the influence, no doubt, of 
an irresistible conviction that the Legislature could not possibly have 
intended what its words signify, and that the modifications thus made are 
mere corrections of careless language and really give the true meaning-*’* 
Debates in the Legislative Council, Statements of Objects and Reasons or 
Reports of the Select Committees are no guide to the construction of a 
Code,* much less a Penal Code, the provisions of which must be plain and 
unambiguous so as to afford both a clear warning and a certain proof of 
guilt.* If these observations are true about penal statutes generally, they are 

and 



be brought within its ambit. In its attempts to be exhaustive the Code has 
ceased to be exact. It strove to be scientific, but it has become illogical so 
that its interpreters have to exercise the greatest circumspection in 
construing it. 

There is a consensus of opinion that the terms of a statute have to be 
given their plain and grammatical meaning. Itis only when the teims of 
the statute are ambiguous or vague that resortmay be had toStatement of 
Objects and Reasons attached to the Bill as introduced in the Rajya Sabha 

or the circutustances under which a particular word came 
to be deleted from the provisions of the Bill, and the fact 
of such deletion when the Act came to be passed for the 
purpose of arrivingat the true intenti on of the Legislature. 
Though itis not legitimate to refer to the Statements of 
Objects and Reasons as an aid to the construction or for 
ascertaining the meaning of any particular word used in the Act or sta^te, 
nevertheless the Supreme Courtin State of West Bengal v-Subodh Gopal 
referred to the same “for the limited purpose of ascertaining the conditions 
prevailing at the time which actuated the sponsor of the Bill to introduce the 


Refer«oce to the 
Statement of 
Objects and 

Reasons attached 
to the Bill. 


1 . 


2 . 

3 . 


Emperor v. Mahomed Kassam Panwalla, 
A. I. R. 1942 Bom. 39 at p. 41 : 43 
Gr. L. J. 321 : 198 I. G. 226: 32 Bom. 
L. R. 952 : I. L. R. (1942) Bom. 107. 
Maxwell on InUrpretation of Statutes, 9th 
Ed., p. 236. 

Walji V. Jagannath, T, L. R. 2 Bom. 84; 
Gopal V. Sakoji, I. L. R. 18 Bom. 133; 
Surat Sundari v. Uma Prosad, I.L.R. 31 
Gal. 628 at p. 640; Sri Churn, I.L.R. 20 
Gal. 1017 (F.B.) ; Administrator-General 
0- PremUl, I. L. R. 22 Gal. 788 (P. G.) ; 
Gopal 0 , Parsotam, I.L.R. 5 AIL 121 
p. 135 (F. B.); Kadir Baksh v. 


4. 


5. 


6 . 


7. 


Bhawani, I. L. R. 14 All. 145. 

Cf. Secretary of State v. Balwant, I.L.R. 
28 Bom. 105; Rash Behari v. Bhugwan, 
I. L. R. 17 Cal. 209. 

Express Newspapers (Private) Ltd. v. 
Union of Indi.a, A. I. R. 

578 at p. 622 : 1958 S. G. A. 

S. G. R. 12. 

See Aswini Kumar Gliose 
Bose, A. I. R. 1952 S. G. 

S. G. R. 1. 

A. I. R. 1954 S. G. 92 at 
1954 S. C. R. 587. 


1958 S. G. 
952 : 1958 

V. Arabinda 

369 : 1953 
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^meand thn extent and urgency of evil which he sought to remedy.”^ 

to construing the clear terms of urgency of evil, the Courtis not requrred 
to ascertain the object of the enactment .2 ^ 

A law on the subj’ect is fairly well settled. It has 

^ wilder judicial scrutiny of Courts on many occasions. It is enough to 
estate the princi^es. Afen^ rea is an essential ingredient of a criminal 

Mens Tea as an Doubtless a Statute may exclude the element of 

essentia] ingred- but it is a sound rule of construction adopted 

lent of a criminal England and also accepted in India to construe a 

s^tutory provision creating an offence in conformity with 
the common law rather than against it unless the statute 

mere fact that 

the object of the statute is to promote welfare activities or to eradicate a 

decisive of the question whether the element 
of guilty mind isexcludcdfrom the ingiedients of an offence. Mens rea by 
necessary implication may be excluded from a statute only where it is 

absolutely clear that the implementation of the object of the Statute, would 

othciwisc be defeated. The nature of the that would be implied 

in a statute cicating an offence depends on the object of the Act and the 

^^rig-Emperor? Hariprasada Rao V. 

F cri * F I Pradesh.^ Most of the relevant 

English excisions on the subject were referred to in the judgmmt of the 

SupiemeCouit in State of Maharashtra v. Afoyor Hans George How to 

^ispi ove rrnns rea has been succinctly stated inHalsbury’siflu^f of England,'* 

“When the existence of particular intent or state of mind is neces- 
sary ingredient of the off. “nee, <xn^ prima facie proof 
Halsb^y’s state- of the existence of the intent or state of mind has 
ment ot law. been given by the prosecution, the defendant may 

bimself by disproving the existence in him of 

any guilty intent or state of mind, for example, by showing that he 

was justified in do.ng the act with which he is charg.-d, or that he did 

It accident.ally or in ignorance, 01 that he had an honest belief in the 

existence of facts which, if they had really existed, would have made 

The existence of reasonable grounds fora 
belief is evidence of the honesty of that belief.**® 


1 . 


Commissioner of Income-tax, Maclhya 
Pradrsli and Bhopil ?/, Smt. Sodra Devi, 
A.r.R. 1957 S.G. 832 at p. 839: (1957) 
32 I.T.R. 615: 1958 S.G.J. 1 ; see also 
A. Thangal Kunju v. M. Venkata- 
chalam Patti, A. I. R. 1956 S. G. 246: 
(1055) 2 S.G.R. 1196:1956 S.G.J. 323: 

1956 S, G. A. ‘^59; Rajavaja Varman 
V. K. K. Krisluian Nair, 69 M. L. W. 
401 : (1956) 2 M. L. J. 46: A. I. R. 
1958 Mad. 117; Radliey Sham D.ani 
v. Chief Commissioner, State of Ajmer, 
A. I. R. 1956 Ajmer 25 (particularly 
when the words of the statute are quite 
clear and unambiguous); Brigade 
Goinmaiider, M«;«Tut Gang.a Prasad, 
A. I. R. 1956 All. 507 (D. B.) : 1956 

L. J. 251: 1956 A. W. R. (H. G.) 
253 ; Passarilal Mannoolal v. Mst, 
Ghhutanbi, A. I. R. 1958 M. P. 417- 

1957 M. P. L.J. 769; M. P. Mineral 
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0 . 
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Industries Association, Nagpur v. Re- 
gional Provident Fund Commissioner, 
Bombay, A. 1. R. 1959 Bom. 60- 

idon h^‘ L. R.' 

1420; Satrughan Sahu o. State of Orissa, 

A. I. R. 1958 Orissa 187 : I L. R 

(1958) Gut. 269 : 24 Gut. L. T. 191’, 

(1957)"a'”p ^154®*^*^ Madras, I. L.R. 

A.I.R 1947 P.G. 135: I.L.R. 26 Pat. 460. 
AM. R. 1951 S. G. 204 : 1951 S. G. R. 

S:iR;324^^^' ^ 3 

218 of 1963 , dated 
722^ A. r. R. 1965 S. G. 

3rd Ed., col. 10, p. 283. 

A- 

lybo o* G. 43 at pn. 44-45 ♦ 196S ?V/f t> 
I- .r. 832 : (196?f2 Ank I T. ios! 
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Unless the statute creates an offence independently of dishonest intention, 
there can possibly be noconviction linless the gjuilty mind is proved.^ Butthe 
criminal quality of an act cannot be discerned by intention nor can it be dis, 
covered by reference to any standard but one : Is the act in question pro- 
hibited with penal consequences ? Morality and criminality are far from 
co-extensive or is the sphere of criminality necessarily part of a more extensive 
field covered by morality — unless the moral code necessarily disapproves 
all acts prohibited by the State, in which case the argument moves in a circle. 
The domain of criminal juaisprudence can only be ascertained by examining 
what acts at any particular period are declai cdby the State to be crimes, 
and the only common nature they will be found to possess is that they are 
prohibited by State and that those who commit them are punished. ^ 


39* Mens rea in statutory ofifences. — A statutory crime may or may 
not contain an express definition, of the necessary state of mind. A statute may 
require a specific intention, malice, knowledge, wilfulness, or recklessness. On 
the other hand, it may be silent as to any requirement of r^a, and in such a 
case in order to determine whether or not mens rea is an essential element of the 
offence, it is necessary to look at the objects and terms of the statute. In some 
cases, the Courts have concluded tliat despite the absence of express language 
the intention of the Legislature was that mens rea was anecessaiy ingredient of 
the offence. In others, the statute has been intciprctcd as creating a strict lia- 
bility irrespective of mens rea. Instances of this strict liability have arisen on 

the legislation concerning food and drugs, liquor licensing, and many other 
matters.® 

40. Principles of natural justice. — -In Hari IChemu Gawali v. Deputy 

(commissioner oj Police,* the provisions ol Sec. 57 of the Bombay Police Act, 1951 , 

were challenged before their Lordships of the Supreme Court on various 

grounds inter alia that the provisions legarding hearing by police authorities and 

appeal to the Government were illusory. The police was both the prose- 

tile Judge aiidthciemcdy piovidcdby the Act isamcre eye-wash. 

a ^ Proceedings are initiated b> the police and it is the police which is 

in the case and that thciefoie the provisions of the Act militate against 

oneoftheaccepted principles of natural justice that the prosecutor should not 
also be the Judge. 


Their Lordships considered the 
observed : 


principles of natuial justice and thus 


“In order to appreciate this argument reference has to be made to the 
provisions of Sec. 59 of the Act. It provides that before action is 
taken under Secs. 55, 56 or 57 of the Act, the autliority entrusted 
with the duty of passing orders under any one of those sections 
or any officer above the rank of an Inspector authorised by that olficcr 
or authority shall inform the person proceeded against in w. itiiig ‘of the 
general nature of the material allegations against liim’ in order to give 
him a reasonable opportunity of explaining liis conduct. 


Emperor p. Ghaturbhuj Narain Gbau- 
dbary, A. I. R. 1936 Pat. 350 at p. 352 : 

I. L.R. 15 Pat, 108 : 37 Gr, L.J. 

877 : 164 I. G. 74 : 17 P. L. T. 302. 

2. Proprietary Articles Trade Association p. 
Attorney-General of Canada, A. I. R. 


1931 P. G. 94 at p. 99 : 32 Gr. L. J. 
899 ; 132 1. G. 593. 

3. Halsbury’s Lau/s of England (3rd Ed.), 
Vol. 10. pp. 273-74. 

4. A. I. R. 1956 S. G. 559 at pp. 566-67: 
(1956) 58 B.L.R. 995; 1956 S.G.R. 505. 
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“If that person wishes to examine any witnesses, he has to be given an 

opportunity of adducing evidence. That person 
Criticism against has the right to file a written statement and to 

proceeding by an advocate or 
attorney for the purpose of tendering his expla- 
nation and adducing evidence. If the person 
fails to appear or to adduce evidence, the authority or officer has the 
right to proceed with the enquiry and to pass such order as may 
appear fit and proper. It is uius clear that the criticism against the 
procedure laid clown in Sec. 59 is not entirely correct. 

“The evidence or material on the basisof which a person may be pro- 
ceeded against under any one of the Sec. 55, 56 or 57 may have been 
collected by police officers of the rank ol an Inspector of Police or oi 
lower rank. The proceedings may be initiated by a police officer 
above the rank of Inspector who has to inform the person proceeded 
against of the general nature of the material allegations against him. 
But the ordei ol externment can be passed only by a Commissioner of 
Police oraDisliicl Magistrate or a Sub-Divisionai Magistrate specially 
empowered by the State Government in that behalf. 


“Hence the satisfaction is not that of the person prosecuting, if that 

word can at all be used lu the context of tiiose sec- 
tions. The person proceeded against is not prose- 
cuted but is put out of the harm’s way. The 
Legislatuic has advisedly entrusted officers of 
comparatively higher rank in the police or in the 
magistracy with me responsible duty of examining 
the material and ol being satistied that such person is likely again to 
engage himseil in the commission of an oft'eace similar to thatfoi which 
he had previously been convicted. 


When proceedings 
do not amount lo 
prosecutions tor 
otlences. 


“The proceedings contemplated by the impugned Sec. 75, or for the 

matter Ol that, the other two bee. 55 or 56 are not prosecutions for 
ott'cnces for judicial proceedings, though the officer or authority charged 
with the duty aloicsaid has to examine the inioimation laid before him 
by the police. The police iorce is charged with the duty not only of 
detection ot offence sand oi bringing offenders to justice, but also ol pre- 
venting the commission ol offences by persons witli previous records 
of conviction oi with criminal propensities. 


“As observed by Patanjali Sastri, G.J., in the case of iSfale o/ v. 

y.G. KaOf^ ‘externment of individirals, like preven- 
tive detention, is largely precautionary ana based 
on suspicion’. To these observations maybe added 
the luilowmg words in the judgment or Pataiijali 
Sastii, G. J.,“ with relerencc to the observations 
of Lord Finlay in Rtx.w. HaUiday^ : 'The Goui t was the least appro- 
priate tiibunai to investigate into circumstances of suspicion on wliich 
such anticipatory action must be largely based.’ 

“It is tlius clear that in order to take preventive action under Sec. 57 
of tire Act the Legislature has entiustcci police officers or ^Magistrates 
oi the higher ranks to examine the facts and circumstances oi each case 
brought before them by tire Griminal Investigation Department. But 


When Court not 
an appropriate tri- 
bunal lor investi- 
gation oi suspicion. 


1. A. I. R. 1952 S. G. 196 at p. 200. 

2. Ibid. 


3. 1017 A. G. 260 at p. 269. 
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the Legislature has provided certain safeguards against tyrannical or 
wholly unfounded order being passed by the ranks of the police 
or the Magistracy.’* 

Special Acts* offences under* — -It is a cardinal rule of interpre- 
tation that statutes, which trench upon the liberty of the subject, must be 
construed strictly and nothing should be deemed to fall within the terms of 
any statute unless the words used are wide enough to cover it. ^ Special Acts 
affecting the liberty of a subject have to be strictly interpreted and enforced 
and action under them should be taken in full conformity with the letter and 
the object of the Acts.® If there are two interpretations, the one more 
favouiable to the liberties of the subject should be accepted and that the 
statute resti'icting the liberties of the subjects should be construed strictly. 
3uteven if the language used is ambiguous and does lend itself to two possible 
constructions. Even then according to the recognised canons of inter- 
pretation the Court should adopt the one which will be consistent 
with the smooth working of the system which the statute purports to 
regulate.® A penal enactment in a Special Act, e.g. in Sec. 236 of the 
Companies Act, is no bar to a prosecution under the Penal Godc.^ 

42. Law of Sedition, and Press Act. — The Law of Sedition and the 
provisions of the Press Emcigency Powers Act are in their nature penal and 
they must therefore be construed liberally and must not be allowed to 
tre4)ass on the liberty of the individual. Every man has a rig^t to criticise 
those in authority and the right of free speech is a right which must be 
zealously defended by the law Courts. The extent to which the Govern- 
ment can be criticised will depend on a number of circumstances. During a 
period of emergency such as war, irresponsible utterances may create far 
more mischief than during peace-time when greater latitude must be allowed to 
the subject in such matters. Also notions of liberty and the conception 
of what sedition is, have been changing from time to time. The modern 
world attaches far more importance to the right of fiee speech than was 
available to the subject a few decades ago. Consistently with this right 
the law must be administered as it exists. A court of law will not refuse 
to administer certain law even if it appears to be harsh and unjust.® 

43. Limitatioos. — It is a general rule of interpretation of statutes, 
Aough subject to some qualifications, that a statute creating an offence and 
imposing a penalty for it should be so construed as to apply only to those 
persons who by virtue of residence or, in some cases, citizenship or nationality 
are regarded as subject to the jurisdiction of the State which has enacted the 

statute.® 


44. Ignorance of law.— If a penal statute or order is required to be 
promulgated in a particular manner and this is not done, a charge for non- 
ohservance thereof is fully met ifitis pleaded that the accused had no know- 
^**dge of the order and the plea is accepted.’ 


1* Rehmat Aslam v. Grown, A. I. R. 
1950 Lah. 232 at p. 234. 

Inder Prakash v. Emperor, A. I. R. 
1949 All. 37 at p. 42 ; 1948 A. L. J. 
385. ^ 

8* Tarun Sen Deka d. State, A. I. R. 1949 
^sam 50 at p. 54 : 53 G. W. N. 422. 
4, Emperor v. Bishan Sahai Vidyarthi, 
A. l.R. 1937 All. 714 at p. 716 : I. L. R. 
(1937) All. 799 : 1937 A. L. J. 1072 : 


5. 


6 . 


7. 


1937 A. W. R. 748 : 39 Gr. L.J. 38. 
Kidar Nath o. Grown, A. I. R. 1949 
E. P. 289 at p. 292 : 51 P. L. R. 82 

(F. B.). _ . ^ 

Naim Molvan o. Attorney-General of 
Palestine, A. I. R- 1948^ P. G. 1B6 
at p. 190 ; 49 Gr. L. J. 67 1 (P , C.) . 
State a. Gendalal, A. 1. R. 1950 B. 
89 at p 100. 
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45. Ultra vires. — In determining the question of a statute being ultra 
vires it will be a wise course for the Court todecidc each case which arises as best 
it can, without entering more largely upon the interpretation of the statute 
than is necessary for the particular question in hand. It is not the function 
of any Court to veto or directly annul a law made by non-sovereign law- 
making body. Upon any particular case coming before it, the defence ofwhich 
depends upon the validity of a lawmade bysucha body, the function of the 
Court simply is to decide for the purpose of that particular case whether the 
law is or is not within the powers conferred on that body and to give judgment 
in the case according to the Court’s view of the validity of the law.^ 
Whenever the powers of a Legislature, whether Central or Provincial are 

brought into question the correct method of approach 
Correct method of is to look to the Constitution Act and to find out what 
m provides and what it prohibits. It is then necessary to 

Act what it provides examine the pith and substance of the impugned legisla- 
and wliat it prohi- tion ciiticall^ to find Out whether all that it providesfalls 
bits. within the powers granted by the Constitution Act and 

then to find out whether it transgresses any prohibition 
contained therein.® The Courts are not at liberty to 
declare an Act void because in their opinion it is opposed to a spirit supposed 
to pervade the Constitution but not expressed in words. Where the funda- 
mental law has not limited, either in terms or by necessary implication, 
the general powers conferred upon the Legislature, Courts cannot 
declare a limitation under the notion of having discovered something in the 
spirit of the Constitution which is not even mentioned in the Instrument. 
It isdifficult upon any general principles to limit the omnipotence of the 
sovereign legislative power by judicial interpretation, except so farasthe express 
words or written Constitution give that authority : It is also stated, if the 
words be positive and without ambiguity, there is no authority fora court 
to vacate or repeal a sUtute on that giound alone. But it is only in express 
constitutional provisions limiting legislative power and controlling the tempo- 
rary will of a majority by a permanent and paramount law settled by the 
deliberate wisdom of the nation that one can find a safe and solid ground 
for the authoiity of Courts of Justice to declare void any legislative 
enactment. Any assumption of authority beyond this would be 
to place in the hands of the judiciary powers too great and in indefinite either 
for its own secuiity or the protection of private rights.® Where the question 

that falls for decision is whether certain rules pmporting to 
be made under the rule-making power conferred by a 
statute are intra vires, the tests to be applied are : (1) 

whether the rule save reasonable and convenient for carrying 
the Act into full effect; (2) whether the rules relate to matters aiising under 
the provisions of the Act; (3) whether they relate to matters not in the Act 
otherwise provided for; and (4) whether they are consistentwith the provisions 
ol the Act. The validity of a rule is to be determined not so much by ascer- 
taining whether it contains rights or merely regulates procedui*e, but by deter- 
mining whether the rule is in conformity with the powers conferred under the 


1 . Per Munir, J-, in Harkrishnadas o. Emperor, 

A.l.R. 1941 Lah. 33 at p. 46 ; 212 l.G. 
321 : 45 Gr. L.J. 580 : 1944 F.L.J. 72 
(F.B.) ; also Emperor r. L. Muiina 
Lai, A.l.R. 1942 All. 156 : I.L.R. 
11942) AU. 302: 43 Gr. L.J. 674 (2): 
1942 A.L.J.112. 

2. Om Prakasli Mehra p. Emperor, A. I. R. 


3. 


Nag 199 at p. 201: 1947 N.LJ. 
326 : I. L. R. (1946) Nag. 579 : 49 
Gr* L.J. 230. 

A. K. Gopalan o. State of Madras. 
A. 1. R. 1950 S. C. 27 p. 42 : (1950) 
2ML. J. 42 : 1950 S.G.R. 88 ; 1950. 
M, W. N. 495. 
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'^‘h the statute, reasonable and contrary to 

Theusemadelp^ the Gourt of the speeches made by the members of the 

Use of speeches by ^Tf Goo sU m on the 

members of Consti- ^^^5 .Constitution is unwarranted. That this form of 
tuent Assembly. extrinsic aid to the interpretation of statutes is notadmis- 
i V u siblehas been generally accepted in Engl ind and the 
same rule has been observed m the construction of Indian Statutes " ^he 

thu" ; '^=‘^«P>ained by the Supreme Court in Gopalan v.' Stl^of 


A speech rnade m the course of the debate on a Bill could at best 

reflect'' °f the speaker, but it could not 

vo^rwhi^hcT''- process lying behind the majority 

mlnds^^f Vtb 1 ^' ■ ’^'treasonable to assume that the 

minds of all those legislators were in accoid/". 

Or, as it is more tersely put in an Amercian casctn«. 

Those whodid not speak may not have agreed with those who did • 
and those who spoke might dififer from each other”; * 

been adhered to in America and 

p eofa statute and using itfor ascertaining its meaning. It would seem that 
rule is adopted in Canada and Australia-^ 

It IS hardly necessary to emphasise that in dealing with constitutional ques- 

tionsGourts should be slow to embark upon an unnecessarily 
wide or general inquiry and should confine their decision 
asfar asrnaybe reasonably practicable within the narrow 
limits of the controversy arising between the parties in the 


Construction if to 
confint withinlimits 
01 controversy. 


particular case,® 

must^UrjlT the provisions of the Constitution the Court 

ffacuo but relevant provision “has to be read not in 

throw light on^anoVhe^ '”7^ single complex instrument in wliich one part may 

It may be remarked that the Court in construing and interpreting the 

Constitution or provisions of an enactment has to ascertain 
the nieaning and intention of Parliament from the language 
used in the statute itself and it is not concerned with the 
motives of Parliament. To use the language of Gwycr, 


Court not to be 
concerned with mo- 
‘‘ves of Parliament. 


1 . 


2 . 


3. 

4. 


5 . 


^rumalla Venkayya v. Batchu Pullayya, 
468 • f 466 at pp. ^ 7 , 

(1942^ 1* T^Y (^^42) Mad. 654 : 
1942 If w AT-J- 0^90 * 65 L. W. 186 : 
ir/Arii?- 230 : 206 I. G. 568. 

Prem^‘"’®^^*r:General of Bengal 
at. 22 1. A 107 


88 . 


1950 S G R 
Unit H c * 

Associati<^^*^f 1 o • ,^’*'^"s-Missouri Freight 
318 (sic; ■ ’ *6® U.S. 290 at p. 

*22 .^slate ' P' 

laie oi Travancore-Gochin o. 


6 . 


7. 


Bombay Gompany Ltd., Alleppey. A.I.R 
1952 S.G. 366 at pp. 368, 369; Aswini 
Kumarghosc v. Arabiuda Bose, A. 1. R 
1952 S. G. 369 at pp. 368, 3G9 “1953 
S. G.R. 1 : 1952 S.G. 6.33. 

Atiabari Tea Go. Ltd. v. State of Assam 
A. I. R. 1961 S.G. 232 at p. 251 • 
(1961) 1 S. G. R. 809 at p. 853. 

James t>. Gomnionwealth of Australia 
(1936) A. G. 578 at p. 613 ; see also 
Atiabari Tea Co. J..fd v. State, of Assam 
•A.I.R. 1961 S.G. 232 at p. 253: (1961) 
1 S. G. R. 809 at pp. 859, 860. 
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G.J., in In the matter of the Central Provinces and Berar Sales of Motor Siiint and Lub- 
ricants Taxation Act, 1938^: 


‘‘Itis notfor the Court to express, or indeed to entertain, any opinion 

^ ^ ^ oit the expediency of aparticular piece of lerislation 

view^^^ oxirt a if it is satisfied that it was within the competence 

of the Legislature which enacted it, nor willit allow 
itself tobeinfluenccdby any considerations of policy, for these lie wholly 

outside its sphere.” ^ 

Similar observations in regard to the doctrine of colourable legislation 

were made by Mukherjea ,J., (as he then was) in K. C. 

J^arayan Deo v. State of Orissa,^ where i t was obser- 


“It may be rnade clear at the outset that the doctrine of colourable 

legislation docs not involve any question of bonafides or malafideson the 
part of the Legislature. The whole doctrine resolves itself into the 

question of competency of a particular Legislature 
Competency of to enact a particular law. If the Legislature is 
Legislature to enact competent to pass a particular law, the motives 

which impelled ittoactare really irrelevant. On 
the other hand, if the Legislature lacks competency, 
the question of motives does not arise at all. Whether a statute is 
constitutional or not is thus always a question of power. 


46. Severability, doctrine of. — Where a statute is partly valid and 
partly invalid, then, provided the invalid portion can be severed from the rest 
itmust be unphcld to the extent that itis good.^ Itisnotatall correct to say 
that if a statute is challenged or impugned, it must necessarily be held to be 
ultra vires with, regard to the whole of the statute. The Legislature may exercise 
itspowers within its competence to the extent of a part ofa statuteandit 
may overstep those powers with regard to the rest of it. If the 
two parts are severable then the Court would hold that only a part of 
the legislation is ultra vires and not the whole.® The real 
question is whether what remains is so inextricably bound up with the part 
declared invalid that whatremains cannot independently survive, or, asithas 
sometimes been put, whether on a fair review of the whole matter it can be 
assumed that the Legislature would have enacted what survives without enac- 
ting the part that is ultra vires.^ When the valid part of a law is so clearly 
dcpcnd.ent and so inseparably connected with the invalid part that they cannot 
be separated without defeating the object of the statute, that part must also 
fail with the part which is invalid."^ 

It is however worthy of note that in Davis v. Wallace,^ as well as Lemkev. 
Farmers Grain Co.,'* the point for decision was as to what the effect was of 


1. 1939F. G. R. 18 : A. I. R. 1939 F. C. 

1 . 

2. A. I. R. 1953 S. C. 375 at p. 379: 1954 
S.C-R. 1. 

3. R. M. D. G. (Mysore) Private, Ltd. u. 
State of Mysore, A. I. R. 1962 S. G. 
594 at pp. 599, 600 : (1962) 3 S. G. R. 
230. 

4. Kunwar Lai Singh Indraraj Singh v. 

Provincial Govt., G. P. and Berar, 
A. I. R. 1944 Nag. 201 at p. 219 : 
I. L. R. (1944) Nag. 180. 

6. Kishori Shetty v. Emperor, A. I. R. 
1930 Bom. 221 at p. 224 : 5 D. L. R. 


6 . 


7. 


8 . 

9. 


?? * L. R. 29 ; I. L. R. 

(1950) Bom. 290 : 51 Gr. L. J. 1207. 

Kishon Shetty v. Emperor, A. 1. R.1950 
Bom. 221 atp. 224 : A. G. of Alberta 
A. G. ofGanada, A. I. R. 1948 P. C, 
194 at p. 199 ; 52 G. W. N. 236 
Ghanairam Pachhuram v. State, A. I. R. 
1954 Nag. 265 at p. 266 (D.B.): I.L.R. 
(1^954) Nag. 661 :1954Na^. L. J. 534 : 
1954 A. W, R. (Supp.) 80. 

325^^^ ^ Law Ed. 

(1921) 258 U. S. 50 : 66 Law Ed, 

458. 
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holdingthat a substantive provision in a law was unconstitutional, on another 
substantive law in the same statute. 

It has sometimes been stated that a distinction should be made in the mat- 
ter of severability between Criminal and Civil Laws, and 
Distinction in the that a penal statute must be construed strictly against the 

Utybetwc=rcTm!lIal State. Bat there are numerous decisions in which the 

and civil laws. same rules ot construction have been applied in deciding 

a question of severability of a criminal statute as in the case 
. , ofa civil law, and on principle it is difficult to see any good 

for the distinction. “Perhaps the most that can be said’*, says Sutherland, 
“for the distinction between criminal and civil statutes is that the penal nature 
of a statute may be a makeweight on the side of inseparability,”^ 


English Speaking of the material drawn for the groundwork of the 

Code, the framers referred to the English system as “artificial”, “complicated”, 
“framed without slightest reference to India”, and very “defective”, and they 
therefore, declined to make it more than any local system, the groundwork of the 
Code. “Gases decided in England must, therefore, be received in India with a 
careful allowance for the great difference of the law in the two countries”.® As 
Storey remarks : “The common lawhasbcen expounded to meet the exigencies 
of the times as they have arisen”® and has so far as traditional impediments 
allowed, improved the defence of society, as tin' weapons of its enemies have 
been improved, and so West, J., remarked : “The anomalies of the English law 
arising from its peculiar history have no place here. It is, no doubt, an 
exemplum victus imitablr, but wc should lookra^cr to its general and regular deve- 
lopment than to the abnormal growths which here and. there disfigure its venera- 
blcform, and which, perhaps, most strike the eye of a careless observer. The 
comprehensive views of Macaulay and his colleagues are manifested in their 
report presenting the Penal Code : and they ought, I think, to be seconded 
by a corresponding method of interpretation.”^ 


47. General —Vicarious liability. — The question whether the master 
can be held vacariou sly responsible for the acts of hisse.rvant should primarily 
be considered in the light of these statutes. No doubt, the principle of mens rea 
IS accepted by criminal courts, but it is within the power of the Legislature to 
make a certain illegal act or omission penal and. fix an absolute liability upon 
any person ifabrcach ofa certain enactmentismade. Those on whom the duty 
IS cast to interpret the statutes cannot ignore the purpose and object of an enact- 
ment. If the Legislature expressly or in any implied manner has placed this 
vicanous responsibility on the master, the Court of law cannotquestion the dis- 
cretion of Legislature by relying upon certain well-recognised principles. 


, Such general principles apply to all offences but it is within the power of 
he Legislature to enact that an accused may be convicted without making a 
probe into his mind and. without finding out whether he had knowledge of the 

was committed, or an intention of committing that crime. No doubt, 
hese principles can be given up only where the language of the statute either 


Statutory Construction, Vol. 2, p. 
197, para. 2418 ; Jia Lai o. The Delhi 
Administration, (1963) 2 S. G. R. 864 

- at p. 880. 

West, J., in Moorga, I.LR. 5 Bora. 
J38 at pp. 362 and 363 (F. B.) ; Hoon- 
Jraj Mithomal, 84 I. G. (S.) 58; 

Botaraju, I. L. R. 36 Mad. 216 ; Kari 

15 


Singh, I. L. R. 40 Gal. 433 at p 438; 
Satish Clinndra v. Ramdayal, 1. L. R. 
48 Gal. 388 (S. B.) ; cf. Bejoy Singh o. 
Commissioner of Income-tax, 60 I. G. 
1029 at p. 1034 (P. G.). 

3. Conflict of Laws, Sec. 24. 

4. Per West, J., dissentient in Moorgaa^ 
I. L. R, 5 Bom. 333^(F. B.). 
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clearly expresses the fastening of the vicarious responsibility or it can safely 

question whether tlTe statute has by necessary 
implication made the master liable depends upon several considerations.^ ^ 


X-.I ^ a Act may be called the Indian Penal Code, 

of operation of&e extend to the whole of India except 

Gode. otate of Jammu and Kashmir. 


and 

the 


SYNOPSIS 


1. 

2 . 

3. 

4. 

5. 

6 . 


Analogous law. 

Amendments. 

Commencement of Code. 

Offences committed before the commence- 
ment of the Code. 

Territoiial extent. 

Territorial waters. 


7. 

8 . 

9. 

10 . 
11 . 
12 . 
13. 


Ships. 

Air. 

Aircraft. 

Ex-territorial extension. 

of Criminal Procedure 
Principle. 

Meaning of words. 


Indian Penal Code was the outcome ot the 
scheme of codification of Indian laws undertaken on behalf of the Govern- 

"T"*; . Prior to this Act, the criminal lawin force in the three Presidency towns 
^British India namely, Boinbay, Calcutta and Madras, was the Lglish 
Grimnal ^w, the Mofussil being subject to the Anglo-Indian Regulation 
made by Ae three Legislative Councils, supplemented by other laws 
introduced by the Muhaimnedan rulers. I„ short, the law in force before the 
passing of this Act was nei ther uniform nor universal. It presented a strange 
mosaic of English, Mussalman and local laws, the first of which was, ^nd 
even to this day IS, wapped in glorious uncertainties, the second of which 
was obviously unsui ted to a civilised country and the third, the Regulations 

fashioned on the local Legislatures, contained widely differentprovisi^s, many 
of which vvere inthe words of the authors of the Anglo-Indian Codes, “ama"^ 

2. Amendments. Section 1 as originally enacted stood as follows ; 
“ThisActshallbe called the Indian Penal Godeand shall take effect 

onandfromthc arstday of jVhxy, 1861, throughout the xvholc of the 
tcrntoiies which arc or may become vested in Her Maiestv bv the 
Statutes 21 and 22 Victoria, Chapter 106, entitled Act for 

b.ntei government of India’, except the Settlement of Prince of 
Wales Island, Singapore and Malacca.” 

Act ^ several amendments by 

A ppeahng and Amending Act XII of 1891 and 

^ O. 1937, and the section has later been amended bvA. O. 1948 and A O 

1950, and Act III of 1951 as shown below, successively^ so as to read as above 
Its present form. 

^tei the attainment of independence by rndiainl947 the words “British 
India’ were replaced by the words “the Provinces ofTndi^,” u . \u 

Adaptation of Laws Or<^^r, 1948. -^e same Order had the of^ct ofrepla- 

cing the words take effect throughout British India” in Sec 1 hv th^ 

P>?«"ces of India”. In 1950 the Adaptation of Laws 
Order, 1950, came into being which replaced the words “the Prnxdnc^^of 

India” by the words “the whole of India except Part B States” SimilarJv^ 
this Order substituted the words ‘<thc whole oFindia except Parti StLtes” 
for the word.s “all the Provinces of India” in S“e 1 S-f? 

by virtue of the Part B States (Laws;) Ac^ III of fosi 
Preamble the word “India” was substituted for ihe wordl “the ’wlmle of 


1. TharooLal v. State, (1962) 1 Cr. L.J. 126 at p. 128 
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India except Part B States’*. The same Act also substituted in Sec. 1 the 
words “except the State ofjammu and Kashmir **for the words “except Part B 
States.” 


3. Commencement of the Code. — Under Sec.l as originally enacted, 
the Code was to take effect “on and from the 1st day of May, 1861”. This 
date was, however, chanpd to the “Hist day of January, 1862” by Act VI 
of 1861, and it was on this latter date that the Code came into effect. The 
date was subsequently omitted by the Repealing and Amending Act 
XII of 1891, as no longer necessary. 

The Code was-however applied in the Punjab^ and Ajmer -Merwar* to 
offences committed before that date, butapartfrora such extension it is not 
applicable to offences committed before its enactment.® 


4. Offences committed before the commencement of the Code. 

Offencescommitted before the 1st of January, 1862, when the Code commen- 
ced, were still punishable under the old Regulations.* These were many 
and widely divergent.® Such offences could be enquired into and tried by 
any criminal Court in India in accordance with its own procedure,® except 
in the case of persons who were entitled to b«* tried by the Supreme Courts 
of the three Presidencies (e.g. European British subjects committing o-ravc 
offences) when the Supreme Court could certify the case to the Governor of 
the Presidency concerned who could order the trial of the person concer 
ned by the High Court.'' 


5. Territorial extent.— Before the Indian Independence Act came 
force on the 15th of August, 1947, India wasdivided into (1) British 
India, consisting of nine Governor’s Provinces and five Chief Commissioner’s 
Provinces, and (2) Native States, numbering about 651. These Native 
States were ruled by Sovereign Princes who were directly under the para 

mountcyofHis Majesty, the King of England. The Gcntrkl Legislatu?rof 
Bntish Indiahad no legislative power miespcct of these Native States and the 
British Iiidian Laws had no direct application to them. The Indian Indeoen 

dence Act ushered mto existence two separate Dominions : (1) Pakistan comn 

India Provinces of Sind. Baluchistirr.wS pS' 
the North-West Frontier Province and East Bengal, and ^2^ India * 

the rest ofBritish India. On the passing ofthat^Act. tL^JaSm^intcTofS? 

States terminated, but their relationship ^viththe 
Central Authority of India was left undermined. But, due to the statement 
ship of the late Sardar Vallabh Bhai Pate], the then Home Minister bJ 

and merger the Indian States lying in the Domi^ 
nion of India became integrated with the Indian Union, 

T>T- c the Constitution (Seventh Amendment^ Act IQ'ifi TnrUa 

Bharat, was Union of States \nd the torrito.^ o/ ^dVa coVrised’ ^ the 

in Parts A, Band G oftheF^rst ScheduL 

Schedule. and (r) such o^e^/ 


1 . 

2 , 

3. 

4. 


Act IV of 1872, Sec. 39. 

Relation HI of 1877, Sec. 29. 

J W. R. Cr. letters 325. 

Mulana, I. L. R. 1 All. 599 at p. 600; 

(F R. 2 Gal. 225 

XII 

XIV of 1827, XVIII 
^f ®27, XXH of 1927; Mad. Reg. VI 
0fl8ll, Reg. XIII of 1916, Reg. XIV 


of 1832. 

Admiralty Offences (Colonial) Act. 
1849, 12 & 13 Viet, c. 96, Sec. 1, 
extended to India by tlie Admiralty 
Jurisdiction (India) Act. I860. 23 & 

24 Vict., c. 88, Sec. 1; Kastya, 8 
B. H. C. R. Gr. 36. 

Admiralty Jurisdiction (India) Act, 
See. 2. 
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The reorganisation of the States of India was effected mainly by the 
States Reorganisation Act, 1956 (37 ofl956) and by other Acts like the Andhra 
State Act, 1953, Ghandernagore (Merger) Act, 1954 and the Bihar and 
West Bengal (Transfer of Territories) Act, 1956. The Constitution 
(Seventh Amendment) Act, 1956, amended the Constitution to make the 
territorial divisions of India harmonize with the reorganisation. After this 
amendment, India, that is, Bhaiat is a Union of States the territories of which 
comprise (a) the territories of all the States; {b) the Union territories specified 
in the First Schedule; and (c) such other teiri tones as may be acquired.^ 

Under Art. 1 (3) of the Constitution of India, the territory of India 

shall comprise — 

(a) the territories of the State; 

(b) the Union territories specified in the First Schedule, and 

(c) such other territories as may be acquired. 

The territoiiesof the Statesand the Union are specified in First Schedule 
to the Constitution which is reproduced below : 


First Schedule of the Constitution 


Name Territories 


1. Andhra Pradesh . . The territories specified in sub-section (1) of Sec. 3 

of the Andhra State Act, 1953, sub-section (1) of 
Sec, 3 of the States Reorganisation Act, 1956, the 
First Schedule to the Andhra Pradesh and Madras 
(Alteration of Boundaries) Act, 1959, and the Sche- 
dule to the Andhra Pradesh and Mysore (Transfer of 
Territory) Act, 1998, but excluding the territories 
specified in the Second Schedule to the Andhra 
Pradesh and Madras (Alteration of Boundaries) 
Act, 1959. 

2. Assam . . The territories which immediately before the 

commencement of this Constitution were com- 
prised in the Province of Assam, the Khasi States 
and the Assam Tribal Areas, but excluding the 
territories specified in the Schedule to the Assam 
(Alteration of Boundaries) Act, 1951, and the 
territories referred to in Part I of the First Sche- 
dule to the Constitution (Ninth Amendment) 
Act, 1960 and territories specified in sub-section 
(1) of Sec. 3 of the State of Nagaland Act, 1962- 
and the territories specified in Secs, 5, 6 and 
7 of the North-Eastern Areas (Reorganisation) 
Act, 1971. ' 

3. Bihar . . The territories which immediately before the 

commencement of this Constitution were either com- 
prised in the Province of Bihar or were being 
administered as if they formed part of that Province 
and the territories specified in Cl. (a) of sub- 
section (1) of Sec. 3of the Bihar and Uttar Pradesh 
(Alteration of Boundaries) Act, 1968, but excluding 
the territories specified in sub-section (1) of Sec. 3 

1 , Article 1 ol the Constitution as amended meat) Act 1956. 

by the Constitution (Seventh Amend- * 
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Name 


4. Gujarat 

5. Kerala 

6» Madhya Pradesh 
7. Tamil Nadu 


8. Maharashtra 


9. Mysore 


10. Orissa 


1 1 . Punjab 


12. Rajasthan 


Territories 


of the Bihar and West Bengal (Transfer of Territories) 
Act, 1956, and the territories specified in GI. {b) of 
sub-section (1) ofSec. 3 of the first mentioned Act. 

The territories referred to in sub-section (1) 
of Sec. 3 of the Bombay Reorganisation Act, 1960. 

The territories specified in sub-section (1) of 
Sec. 5 of the States Reorganisation Act, 1956. 

The territories specified in sub-scction (1) 
of Sec. 9 of the States Reorganisation Act, 1956. 

The territoiies which immediately before the 

commencement of tliis Constitution were either 
comprised in the Province of Madras or were 
being administered as if they formed part of that 
Province and the territories specified in Sec. 4 
of the States Reorganisation Act, 1956, and the 
Second Schedule to the Andhra Pradesh and Madras 
(Alteration of Boundaries) Act, 1959, but ex- 
cluding the territories specified in sub-section (1) 
of Sec. 3 and sub-section (1) of Sec. 4 of the 
Andhra State Act, 1953, and the territories speci- 
fied in Gl. (6) of sub-section (1) of Sec. 5, Sec. 6 
andGl. (d) of sub-section (1) ofScc. 7 ofthc States 
Reorganisation Act, 1956, and tlie territories 
specified iu the First Schedule to the Andhra Pradesh 
and Madras (Alteration of Boundaries) Act, 1959. 

The territories specified in sub-section (1) 
of Sec. 3 of the States Reorganisation Act, but ex- 
cluding the territories referred to in sub-section (1) 
of Sec. 3 of the Bombay Reorganisation Act, 1960. 

The territories specified in sub-section (1) 
of Sec. 7 of the States Reorganisation Act, 1956 
but excluding the territory specified in the Schedule 

to the Andhra Pradesh and Mysore (Transfer of 
Territory) Act, 1968. 

The territories which immediately before the 
commencement of this Gonstitution were either 
comprised in the Province of Orissa or were being 
administered as if they formed part of that 
province. 

The territories specified in Sec. 11 of the 
States Reorganisation Act, 1956 but excluding 
the territories referred to in Part II of the First 
Schedule to the Gonstitution (Ninth ^Vmendment) 
Act, 1960. 

The territories specified in See. 10 of the States 
Reorganisation Act, 1956 but excluding the terri- 
tories specified in the First Schedule of tlie 
Rajasthan and Madhya Pradesh (Transfei* of 
Territories Act, 1959. 
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Name 


Territories 


1 3. Uttar Pradesh 


14. West Bengal 


15. yammu and Kashmir 

16. Nagaland 

17. Haryana 

18. Himachal Pradesh 


19. Manipur 


20. Tripura 


21. Meghalaya 


The territories which immediately before the 
commencement of this Constitution were either com- 
prised in the Province known as the United Pro- 
vinces or were being administered as if they formed 
part of the Province and the territories specified in 
Cl. (^) of sub-section (1) of Sec. 3 of the Bihar and 
Uttar Pradesh (Alteration of Boundaries) Act, 1968, 
but excluding the territories specified in Gl. (a) 

ol sub-section (I) of Sec. 5 of that Act. 

• The territories which immediately before the 
commencement of the Constitution were either 
comprised in the Province of West Bengal or were 
bting administered as if they formed part of that 
Piovincc and the territory of Ghandernagore as 

Sec. 2 of the Ghandernagore 
(Merger) Act, 1954 and also the territories speci- 
fied m sub-section (1) of Sec. 3 of the Bihar and 
West Bcmgal (Transfer of Territories) Act, 1956, 

viV” the territories referred to in Part 

III of the First Schedule to the Constitution (Ninth 
Amendment) Act, 1960. 

The territories which immediately before the 
corrunencement of the Constitution were comprised 
in the Indiari State of Jammu and Kashmir. 

^he territories specified in sub-section (1) 
of Sec. 4 of the State of Nagaland Act, 1962. 

The territories specified in sub-section (1) of 
*he Punjab Reorganisation Act, 1966. 

The territories which immediately before the com- 
mencement of this Constitution were being admin- 
istered as if they were Chief Commissioners’ Pro- 
vinces under the names of Himachal Pradesh and 
Bnaspur and the territories specified in sub-section ( 1 ) 
of Sec. 5 of the Punjab Reorganisation Act, 1966. 

The territory which immediately before* the com- 
mencement of the Constitution was being admin- 
istered as if i t were a Chief Commissioner’s Province 
under the name af Manipur. 

The territory which immediately before the com- 
mencement of this Constitution was being admin- 
istered as if it were a Chief Commissioner’s Province 
under the name of Tripura. 

The territories specified in Sec. 5 of the North- 
Eastern Areas (Reorganisation) Act, 1971. 


waters.— In Oppenheim’s International Law, it is said • 
‘‘The territory of a State consists in the first place of the land within 
itsboundaries. To this must be added, in the case ofa Statewith a 
sea coast, certain waters which are within or adjacent to its land boun- 
daries and these waters arc of Uvo kinds— national and territoiial : 
(t) National waters. consist of the waters in its lakes, in its 
canals, m its nvers together with their mouths, in its ports and har- 
hours, and in some of i ts gulfs and bays. 
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(«) Territorial waters . — These consist of waters contained in a 

certain zone or belt, called the maritime or marginal belt, which 

suri^und a S^te, ^d that includes a part of the waters in some of 
Its bays, gulfs, and straits. 

1 ^^^tich inseparable appurtenances of the 

land as are the territorial sub-soil and a^mospher??* enances ol ttie 
obser^^-^"^^* Columbus in their International Law of the Sea 

“Notwithstanding the principle of the freedom of the sea, there are 

certain portions of the sea alonga State’s coasts which are universally 

considered as a prolongation of its territory and over which its iuris- 
diction IS recognised.” 

As to tlu limits of the territorial waters there has beensome divergence of iuristic 
opinion. Various tests have, from time to time, been propounded for diiining 

forth’ °f‘=a'“°n-shot, the limit of visual horizon and sf 

forth. T^s was one of the three subjects discussed in the Hague Godi 

re^chTd. ‘930, which, ended without any agreement be°ng 

Hyde in his International Law^ remarks : 

There has long been a disposition on the part of some publicists of 

distinction to advocate an extension of three marine miles as the limit 
ol territorial waters.” 

OpperAeira in his /«<eraahoaal ia«,, after stating that the three-mile 
limit has the support of a large number of States observes : 

“Although the three-mile limit of territorial waters must still be re- 
gardedas thcru e of International Law on the subject, it is a rule 

involved in relation to the various interests 

lation^"rre Jn'-isdiction Act, 1878, and in subsequent legis- 

lation, G, eat Britain has adopted the rule that the marginal belt extended 

and that the words “territorial waters” both in the Govern- 

dlnre ^ ^ ^ Constitution should be construed in accor- 

^nce with the views held by the British Government. It cannot, therefore 
be said that the law on the subject is finally settled.* u^ereioie, 

i* irWr might affect the limits of territorial waters 

mus stated by Higgins and Columbus : 

“Where an island is therefore si mate within the three-mile limit the 

be t of waters round It will constitute territorial waters. This belt 
will be three miles wide and will be measured from low-watermark fol- 
lowing the sinuosities of the island. If the island is more than three 

miles from the coast, then the whole extent of 
^t .rs would be ten, tonal since .t would be inadvisable toallowany 
small stiip of high seas between the coast and the island. Where 
the I^anc. IS more than six miles from the shore, but only slightly 

so, then It would appear reasonable to permit a State to claim a 

small extension or its marginal belt in order to establish a uniform 
regime of its territorial waters.” utnunn 

grounds ro^e'^’ based on historical and prescriptive 

g unds com e into play when the territorial extent of b.ays and gulfs are 

t ^ ^ ' - • •— - . 


k X°A™M S s'^V .h «calso Secremry of State 


V, Chelikan 
I. L. R. 39 
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examined’*.® The learned authors then state that when bays are bounded by 
the territory of the same State on both sides, the six-miles rule might be 
adopted but that — 

“this rule is subject to the exemption that on historical or prescriptive 
grounds, or for reasons based on the special characteristics of a bay, the 
territorial State is entitled to claim a wdder belt of marginal waters, 
provided that it can show affirmatively that such a claim has been 
accepted expressly or tacitly by the great majority ofother nations;** 

The rule thatcffective occupation of a bay by one State and acqmesccnce 
in it by the other States furnishes a ground of title was adopted by the Privy 
Council in Direct United Cable Co. v. Anglo-American Telegraph Co?- 

7, Ships. — ^The “territory” of a State also includes its ships, whether 
armed or unarmed, and the private ships of its subjects on the high seas or in 
foreign tidal waters, and foreign private ships while within its ports.® As 
regards public vessels, the rule is : “A public ship of war belonging to a 
State with which amicable relations exist is exempt from the jurisdiction of 
the State in whose waters she may happen to be.”® 

8. Air.— On the principle cujus estsolum^ejusestusqueadcollnmetadinfero 
(whoever is the owner of the soil, it is his even to the firmament, and to the 
centre oftheearth), the column ofairresting on the territory of the State 
should be included in the territory. 


9. Aircraft.— Like ships, aircraft registered in India are included in 
the territory of India.^ 


10. Ex-territorial extension. — The Code and its auxiliary the Criminal 
procedure Code® had also been extended to the British Protectorates on the 
East Coast of Africa,*^ Zanzibar,® Somaliland,’ and on the Persian Coast and 
adjacent island, the Settlement of Prince of Wales’ Island, Singapore, Mal- 
acca, and the Nicobar Island.® The Penal Code further extended to the 
Island of Perim’® and the Eaccadivc Islands, and it had been adopted 
(with or without modifications) by the Straits Settlements and Ceylon, 

11. Code of Grimiaal Procedure.— It is provided by the Code of 
Criminal Procedure that all offences under this Code shall be investigated, 
enquired into, tried and otherwise dealt with according to its provisions.^® 
Tl^ Penal Code is thus the substantive law, of which the Procedure Code 
furnishes the adjective law to put in force its provisions. 


12. Principle.— Thi s Code was thcoutcome of the genius of Lord Macau- 
lay, whose defence of a systematized Code has already been noticed in the 
Introduction.^® The great advantage of a Code like the present isics simpli- 
city, uniformity and certainty; its drawbacks arc its rigorous inelasticity and 
inadptability to individual circumstances. 


1. (1877) 2 A.G. 394; see also Annakumaru 

Pillai V. Muihupayal, I. L. R. 27 
Mad. 551. 

2 R. o. Lewis, 7 Cox C. G. 277 : (1857) 6. 

26 L. J. M. G. 104. 7, 

3. Pitt Gobbet, Vol. I, p. 282. 8. 

4. See Sec. 4 (2) infra. 9. 

5. Mulu, I. L. R. 1 All. 599 at p. 600 ; 10. 

contra in Diljour, I. L. R. 2 Cal. 1 1. 
225 (F. li.) onences committed before 12. 

cuacimcni of the Penal Code only 13, 


triable in accordance with the procedure 
laid down in the Code of Criminal 
Procedure (see Sec. 5, Act V of 1898). 
Order, 1897. 

Ibid. 

Order, 1889. 

Ibid. 

Mangal, I. L. R. 10 Bom. 258. 
Ghcria, I. L. R. 13 Mad. 353. 
Section 5, Gr. P. G. (Act V of 1898). 
See Penal Law (4th Bd.), (Sec. 35}. 
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"Shall be galled the Indian Penal Code** i 

A *''®1 "may'' a word now uaed to similar 

place! in the Indian Acts.^ 

2. Every person shall be liable to punishment under this 

Puni.h.„. of not Otherwise for every act or omission 

offenccj coinmitted Contrary to the provisions thereof, of which he 

withinlodia. eU^lll Jia. ,rT i- , * 


shall be guilty within ^[India.] 


SYNOPSIS 


1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8. 

9. 


AmendmcDis. ' ] 4 , 

Analogous law. 15 * 

Scope of section. ig’ 

Principle. 17 * 

Meaning of the words. 18 . 

"Every person.’* 19 .* 

Persons subject to the Code— Foreigners. 20, 
Exemptions — The King. ' 21. 

President and Governors — Article 361 
Indian Conititution^Protection 
of President and Governors. 

Ambassadors. 

11. Diplomatic Agent. 

12. Foreign Sovereigns. 

13. Aliens. 

f if* This lection as 

follows J 

t* 


10 . 


Ignorance of law by foreigner. 

Indian priocei. 

Public servants. 

Juridical persons. 

••And not otherwise.** 

"Within India.*’ 

Men-of-war. 

Master’s liability for acts of his servants: 
(t) Liability under a statute. 

(I’O Licensee’s responsibility, 

(h‘») Absolute prohibition. 

(is) Neglect in the performance of duty. 
(&) Public nuiflauce* 

(m) Commission of offence under orders 
of superiors. 

originally enacted in 1860 stood 


J person shall be liable to punishment under this Code 
and not otherwise for every act or omission contrary to the 
provisions thereof, which he shall be guilty within the said 
territories on or after the Ist day of May, 1 861.** 

weri* 5**® words "on or after the Ist day of May, 1861" 

"the Ut H f i 1862''. Subsequently the word. 

189* Sch^ / of January. 1862" were altogether deleted by Act XII of 
word -said territories" were replaced by the 

Indu’n La*w f Orde" IQ^"; ‘^* J“8ia (A^daptation o? 

J r ' '-'/aer, lyj/. in 1948, the words "the Provinces" 

Ord‘‘r‘“l948 ° A^**- ‘T"*"** Adaptation of Ws 

word! he Stated Provinces’* were replaced by the 
the words "the Adaptation of Laws Order, 1950. FiLlIy, 

State. (Laws) Ac^ III word "India" by the Part B 

the section. ^ of 1951, both in the margin and in the body of 

Governm«?a?th? powers of the Supreme 

and 4 Will. 'iv. c. 85 LSLV of this Code, were defined in 3 

Council "to mike ll'ws'^^’i" h Governor Gcnerai-in- 

alteringany laws or regulations for repealing, amending or 

to be in fo?ce in the teirWo,“' '^r hereafter 

make laws and revnu!' * r »“y Part thereof, and to 

foreign or o*K« f^gulations for all persons whether British or native 

Her Majesty for allCourts of Justice whether established by 

^TM^csty^Gh^rs, or otherwise, and the jurisdictions thereof, and 

1 - 4 ^ 


ti* V of ^ I-'occdur. 

2. The origioal words -ihe said lerriiorics" 
nave successively been ameuded by the 

P. G. —16 


A* O' 1937. the A. O. 1948, the A O, 
1950 and Act 3 of 1951. Sec. 3 and Sch. 
to read as above. 
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for all places and things whatsoever, within and throughout ih^ whole 
and every part of the said territories and for all servants of said 

Company within the dominions of the Princes and States in alliance 
with the said Company, except that he shaU not have the power of 
making any laws or regulations which shall in any way repe^alj vary, 
suspend or affect any of the provisions of the Acts, or any provisions^ of 
the Acts for punishing mutiny and desertion of officers and soldiers, 
whether in the service of Her Majesty or the said Company, or 
provision or Act hereafter to be passed in any wise affecting the said 
Company or the said territories or the inhabitants thereof ; or 
laws which shall in any way affect any prerogative of the Crown or the 
authority of Parliament, or any part of the unwritten laws or constitu- 
tion of the United Kingdom of Great Britain and Ireland, whereon 
may depend in any degree the allegiance of any person to the Gr^n ot 
the United Kingdom or the sovereignty or dominion of the said Grown 
over any part of the said territories/* 

"And not otherwise/' These words are thus justified by the Law 

Commissioner in the second report t 

*‘Aod Dot otberwiie” 
explained by Law Coin> 
roissioncr’s Report. 


"536. We do npt advise the general repeal of the penal 
now existing in the territories for which we have recommended 
the enactment of the Code/ 

"537. We think, it will be more expedient to^rovidc only that 
no man shall be tried or punished (except by a Gourt-M^tial) 
for any acts which constitute any offence defined in the Code, 
otherwise than according to its provisions/'*- 


3. Scope of section. — Sections 3 and 4 deal with offences commit- 
ted beyond the territorial limits of India and Sec. 2 obviously and by 
contrast refers to offences committed within India. It appears clear 
that it is Sec. 2 that is to be looked into for determining the liability 
and punishment of persons who have committed offences within India. 
The section^asserts categorically that every person shall be liable to 
punishment under the Code for every actor omission contrary to the 
provisions of the Code and of which he shall be guilty within India. 

This recognizes the general principle of criminal jurisd^tion over 
persons with reference to the locality of the offence committed y cm, 
being within India. ^ 

In this connexion the Supreme Court made the following observa- 
tions in the above case ; 


'*No doubt some of the above dicta have reference to offences 

actually committed outside the State by 
foreigners and treated as offences committed 
within the State by specific legislation. But 
the principle emerging therefrom is clear that 
once it is treated as committed within the 
State the fact that he is a foreigner corpo- 
rally present outside at the time such com- 
mission is no objection to the exercise of municipal jurisdiction 


Exercise of crimioal 
jurisdiction if depends 
on the locality of the 
offence and not on 
nationaliiy of alleged 
< ffeoders. 


). Commissioner’s 2Dd Report, Secs. 536- 
38 »-nd (18f 6) 3 in H C App. Xl. 

2 Mobarik Ali Ahmad «. State of Bombay, 


A. I. R, 1957 S C. i 57 at pp 869 71 : 
1958 S. C. J. Ill : 1^57 M. L. J (Gr.) 
42 : 1957 Gr, L J, 1346. 
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under the municipal law. This emphasises the principle that 
exercise of criminal -jurisdiction depends on the locality of the 
offence and not on the nationality of the alleged offender (except 
in a few specified cases such as ambassadors, princes, etc.). 

‘‘Learned counsel for the appellant has relied on various 
passages in the judgment of Cockburn, C. J.. in the well-known 
case. The (^een v. Keyn {Franconia's case),^ fourteen learned 
Judges participated in that case and the case appears to have 
been argued twice. Eight of them including Cockburn, G. J., 
formed the majority. Undoubtedly there are various passages in 
the judgment of Cockburn, C. J., which prima facie seem capable 
of being urged in favour of the appellant's contention. In 
particular the following passage at page 235 may be noticed i 

‘The question is not whether the death of the deceased, 
which no doubt took place in a British ship, was the act of the 
defendant in such ship, but whether the defendant, at the 
time the act was done, was himself within British jurisdiction.' 

‘‘The learned Chief Justice, however, recognized at page 237 
that there were certain American decisions to the contrary. Now 
the main debate in that case was ^ whether the sea up to three- 
mile limit from the shore is part of British territory or whether 
in (respect of such three-mile limit only limited and defined 
extra-territorial British jurisdiction extended which did not 
include the particular criminal jurisdiction under consideration. 


“In respect of this question, as a result of the judgment, the 

Parliament had to enact the Territorial Waters 
JuThd cUoa tcV. Juri-diction Act, 1878 (41 and 4i Viet., c. 73) 
1878- which in substance over-rule the view of the 

majority and of the learned Chief Justice on 
this point. The main principle of criminal jurisdiction,* how- 
ever relevant for our purpose, was enunciated in the minority 
judgment of Amphlett, J. A. > at page 1 18, that 'it is the locality 
of the ofifence that determines the jurisdiction' implying by 
contrast that it is not the nationality of the offender. 

“The question, however, that still remains for consideration 
A I- f whether there is anything in the language 

Indfan Pe;.at’'code sections of the Indian Penal Code relat- 

to foreigners. 1*^8 the general scheme of the Code which 

compels the construction that the various sec- 
tions of the Penal Code are not intended to apply to a foreigner 
who has committed an offence in India while not being cor- 
poreally present therein at the time. 

“For this purpose we are not concerned with such of the sec- 
Sections 2 to ♦ tlons of the Penal Code, if any, which indicate 
only indicate ° its actual presence of the culprit as a necessary 

scheme. ingredient of the offence. Of course, for such 

offence a foreigner ex hypothesi not oresent at 
the time in India cannot be guilty. The only general sections 


1. (1876) 2 Ex. D. 63 
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of the Indian Penal Code which indicate its scheme in this 
behalf are Secs. 2, 3 and 4 and as they stand at pre8eDt> they are 
as follows I K 

^2. Every person shall be liable to punishment under this 
Code and not otherwise for every act or omission contrary to 
the provisions thereof* of which he shall be guilty within India. 

. . 

*3. Any person liable, by any Indian law, to be tried for an 
offence committed beyond India shall be dealt with according 
to the provisions of this Code for any Act committed beyond 
India in the same manner as if such act had been committed 
within India. 


*4. The provisions of this Code apply also to any offence 
committed by — 

(1) any citizen of India in any place without and beyond 
India t 

(2) any person on any ship or aircraft registered in India 
wherever it may be. 

*'EzpXanai\on . — In this section the word ''offence** includes 
every act cominitted outside India which, if committed in 
India, would be punishable under this Code.* 

"Sections 3 and 4 deal with offences committed beyond the 

territorial limits of India and *Scc. 2 obviously 
General scope of and by contrast refers to offences committed 
Secs. 3 and 4. within India. It appears clear that it is Sec. 2 

that has to be looked to to determine the liability 
and punishment of persons who have committed offences within 
India. The section asserts categorically that every person shall 
be liable to punishment under the Code for every act or omission 
contrary to the provisions of the Code and of which* he shall be 
guilty within India. 

"This recognizes the general principle of criminal jurisdiction 

over persons with reference to the locality of 
Every peraoD — I d- the offence committed by them being within 
terpretation of. India. The use of the phrase 'every person* in 

Sec. 2 as contrasted with the use of the phrase 
'any person* in Sec. 3 as well as in Sec. 4(2) of the Code is indica* 
tive of the idea that to the extent that the guilt for an offence 
committed within India can be attributed to a person, every such 
person without exception is liable for punishment under the 
Code. 

* Learned counsel for the appellant suggests that the phrase 
'within India’ towards the end of Sec. 2 must be read with the 
phrase 'every person* at the comencement thereof. But this is 
far-fetched and untenable. The plain meaning of the phrase 
'every person* is that it comprehends all persons without limita- 
tion and irrespective of nationality, allegiance, rank, status, 
caste, colour or creed. * 

<'Thi8 section must be understood as comprehending every 
person without exception barring such as may be specially 
exempt from criminal proceedings or punishment thereunder 
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by virtue of the Constitution^ or any statutory provisions or some 
well-rccognized principle of International Law, such as foreign 
sovereigns, ambassadors, diplomatic agents and so forth, accepted 
in the municipal law. 

**Learned counsel drew our attention to a number of sections 
in the Penal Code, viz. Secs. 108-A, 177, 203. 212, 216, 216-A and 
236. The argument based on reference to these sections is that 
wherever the Legislature in framing Ithe Penal Code wanted 
to legislate about anything that has reference to something done 
outside India it has specifically said so and that therefore it may 
be expected that if it was intended that the Penal Code would 
refer to a person actually present outside India at the time of 
the commission of the offence, it would have specifically said so. 
We are unable to accept this argument. 

"These sections have reference to particular difficulties which 

arose with reference to what may be called, a 
fo?“ .red offlnw related offence being committed in India in the 
commitied in fndia. context of the principal offence itself having 

been committed outside India — that is for inst- 
ance, abetment, giving false information and harbouring within 
India in respect of offences outside India. Qjuestions arose in 
such cases as fo whether any criminal liability would arise with 
reference to the related offence, the principal offence itself not 
being punishable in India and these sections were intended to 
rectify the lacunae. 

"On the other hand, a reference to Sec. 3 of the Code 

clearly indicate! that it is implicit therein that 
^ foreigner who commits an offence within India 
foreigner %omn-i“ w guilty and can be punished as such without 
offence in any limitation as to his corporeal presence in 
India. India at the time-lFor if it were not so the legal 

fiction implicit in the phrase 'as if such act had 
been committed within India* in Sec. 3 would not have been 
limited to the supposition that such act had been committed with- 
in Indiai but would have extended also to fiction as to his physi- 
cal presence at the time in India. 

'In the argument before us, there has been some debate as to 
what exactly is the implication of the clause 'of which he shall 
be guilty within India^ in Sec. 2 of the Code. It is unnecessary 
to come to any definite conclusion in respect thereto. But it is 
clear that it does not support the contention of the appellant's 

have, therefore, no doubt that on a plain reading 
2 of thc^ Penal Code, the Code does apply to a foreigner 
who has committed an offence within India notwithstanding that 
he was corporeally.present outside. 

^ It has next been urged before us that the exercise of jurisdic- 
tmn over foreigner by municipal courts depends on the theory 
u allegiance to the State by reason of his entry into 

which carries with it the protection of its laws and 
therefore his submission thereto. Dicta from some of the decided 


1* S^e Art, 361 (2) of the CoDStitution 
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cases have been cited before us. It is unnecessary to deal with 
any of those cases. 

'‘On an examination of those cases it will be found that allegi- 
ance) temporary or otherwise, has not been laid down anywhere 
as a limiting principle in respect of criminal jurisdiction, which 
is primarily concerned with questions of security of the State and 
of the citizens of the State. 

•‘A number of early cases of the High Courts in India have 

been brought to our notice as bearing on the 

Oldlaw. question now under consideration.^ As against 

them may be noticed the case in Emperor v. 

Chhoialal Babar,^ 

"It is unnecessary to consider them at any length. Undoubted- 
ly some of them seem to support the view pressed before us on 
behalf of the appellant that criminal jurisdiction cannot extend 
to foreigners outside the State. These, however, are decisions 
rendered at a time when the competence of the Indian Legisla- 
ture was considered somewhat limited, under the influence of the 
decisions like those in Macleod’s case,® in spite of the decision in 
Queen v. Burak.* 


"However that may be, these concepts are no longer tenable 

after India became a Dominion by the Indian 
Position cf law Independence Act of 1947 and after it became 
afver Indian Indcpeo- independent f rcc sovereign republic under 

the present Constitution. It is enough to 
refer to the case of Crojt v. Dunphy,^ and to the decision of Spens, 
C. J., in Governor-General v. Raleigh Investment Co.® 


"In the latter case Spens, C. J., indicates that there has been 
considerable change in the concept of the doctrine of extra- 
territorial legislation^ subsequent to Macleod*s case? and the 
criticism of Maeleod's case® in certain Canadian decisions and of 
the Privy Council itself has been adverted to. 

"Learned counsel invited our attention to a passage from the 

report of the Indian Law Commissioners 
Notions -'f criminal quoted at page 274 of RatanlaPs Law oj Crimes 
juriipiuderce pre- (Eighteenth Edition). It is enough to say 

of ' enactment of the 

Code. as a matter of history, it cannot ibe a legiti- 

mate guide for the construction of the section. 
That construction must be based on the meaning of the words 
used, to be gathered according to the ordinary rules of interpreta- 
tion and in consonance with the generally accepted principles of 
exercise of criminal jurisdiction. 


"It is not necessary and indeed not permissible to construe the 
Indian Penal Code at the present day in accordance with the 


See Hr g. I/. ElmstoDC, Wbitwrll, 7 Bam. 
H.G R. (Gr.) 89 (F. B ) ; Reg. Pirtai. 
10 Bom. H- C. R. 356 j Mit. Kishen 
Kour V. The Crown. (1878) 13 Puni. 
Rr ^Cr.), p. 49 and Gokaldas Amarsee 
V. Emperor, A. I- R. 1933 Stod 333 : 
35 Cr. L. J. 585. 


2. I L. R. 36 Bom. 524. 

3. A. G. 455. 

4. (1878) 3 A. C. 883. 

5. A. I. R. 1933 P. C. 16 : (1933) A. C. 156. 

6. A. I. K. 1944 F C. 51 at pp. 60. 61. 

7. (1891) A C. 455 

8. Ibid. 
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notions of criminal jurisdiction prevailing at the time when the 
Code was enacted. The notions relating to this matter have 
very considerably changed between them and now during nearly 
a century that has elapsed. It is legitimate to construe the Code 
with reference to the modern .needs, wherever this is permissible^ 
unless there is anything in the Code or in any particular section 
to indicate the contrary. 


*'Alter giving our careful consideration to the questions raised 
before us, we are clearly oi the opinion that even on the assump* 
tion that the appellant has ceased to be an Indian citizen and 
was a Pakistani national at the time of the commission of the 
offence, he must be held guilty and punished under the Indian 
Penal Code notwithstanding his not being corporeally present in 
India at the time.'' 


4. Principle. — The object of this section is to declare the liability 
of every person, irrespective of rank, nationality, caste or creed, to be 
punished under its provisions.^ In this respect it makes no distinction 
between an Indian citizen and a foreigner, who enters India and thus 
by accepting the protection of Indian laws, virtually gives an assurance 
ol his fidelity and obedience to them and submits himself to their 
operation. It is no defence on behalf of a foreigner that he did not 
know he was doing wrong, the act being no offence in his own country.^ 
But, though by virtue of this section,, every person, be he even King, 

is liable to punishment under this Code, it does not 
necessarily imply a power in the criminal Courts to 
punish all persons irrespective of rank, status, race 
and nationality. For, as the power of the Courts is 
regulated by the Code of Criminal Procedure, it 
follows that though a person may have committed an 
offence within the meaning of this Code, still it docs not necessarily 
follow that there is a tribunal competent in this country to punish 
him. Thus, it had been held that there was no Court competent in this 
country to bear, try or determine any indictment or information against 
the Governor General and members of his Executive Council,^ the 
Governors of Bombay and Madras and members of their Executive 
Councils,* and the Chief Justices and Judges of the Indian High Courts,** 
for any act done in their public capacity. But the offences committed 
by them could be enquired into, heard, tried and determined in the 
Court of^ King's Bench in London,^ in accordance with the procedure 
defined in the English Statute.*^ Foreign sovereigns and ambassadors, 
their families, secretaries, messengers and servant fall into the same 
category.® 


Power of Critniniil 
Courts if extends lo 
puoisb^ng all persons 
ir/eaprciive of rank, 
status, eic. 


1. Mababir Siogb, I. L. R. 25 All. 31. 

2. Esop, (1836) 7 G. & P. 456 j tbougb 
this is no defence, yet it is a matter lo 
be considered in mitigation of punish> 
ment. 

3. 13 Geo. HI, c. 63. Secs. 15, 16; 21 Geo. 
Ill, c. 70. Sec 1 ; 37 Geo. HI. c. 142, 
Sec. 11 ; 9 & 10 Geo. Ill c. 97. Sec. 3 ; 
4 Geo. IV, c. 30, Sec. 87 ; ste Govern- 
ment of Tnd’a Act, 1915, See. 1 10 : 5 & 
6 Geo. V. c. 61 ; now ib. 19S5 (25 & 26 
Geo. V, c. 42), Sec. 306. 


4. 37 Geo. Ill, c. 142. See. 1 ' ; 39 &. 40 
Geo. Ill, c. 39. Sec 3 ; now ut Govero- 
meol of India Act. 1935, Sec. 30t>. 

5. 13 G<o. Ill, c 63 Stcs, 17, 39 ; 37 Geo. 
Ill,c. 142, Sec ll;now4« Governmrui 
of India Act, 1936 t25 & 26 Geo. V. 
c. 42). Sec. 30S. 

6. 11 Will. IV. c 12; 18 Geo. Ill, c. 63, 

Sec. 39 ; 21 Geo. Ill, c. 70, Secs. 4. 5. 

7. 24 Geo. Ill, c. 25 Secs. 645—8 ; 20 Geo. 

111. c. 57, Secs. 1 — 28. 

8. 7 Anne, c. 12, 35, Secs. 3, 4, 6. 
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It will be observed that the Code enacts that, in future, all 
offenders shall be punished only under the Code and not otherwise, 
which implies that the Code being exhaustive, all infractions of law, as 
laid down in this Cpde, shall only be punished in the manner therein 
laid down.^ As Innes, J., remarked in a case i “It must be borne in 
mind that, up to the date of the enactment of Act XVII of 1864, the 
Legislature took no steps towards expressly repealing the old criminal 
law. Possibly, it may have been thought hazardous to repeal it whole- 
sale and without such a careful scrutiny as would ensure the rescission 
of such parts alone of the old law as the Penal Code rendered super- 
fluous I whatever may have been the reason the old law was left in the 
Statute Book, and, but for the provision of Sec. 2, the great body of acts 
and omissions punishable under the Penal Code might have been still 
prosecuted under the old law.’*‘ 

5. Meaning of the words. — **Eo€ry person'* clearly comprehends 
all persons without limitation and irrespective of nationality, allegi- 
ance, rank, status, caste, colour or creed: **ShaU be liable to punishment" 
means that they run the risk of being punished, and not that they shall 
be punished which depends upon the powers of the Court constituted 
to try offenders. The “persons" here spoken of is a natural as distin- 
guished from a judicial person, such as a corporation. “And not otheru/ise'* 
means that no person can be punished for any act which amounts 
to an offence under the Code otherwise than according to the provisions 
thereof, except when the same act is made punishable by some local 
or special law.^ Of course, the clause could not mean that if a given 
set of facts constitute an offence both under the Code as well as 
some local or special law, the offender can only be punished under the 
Code and not under any other law. The clause is rather intended to 
direct attention to the forms of punishments prescribed in the Code, 
which have superseded other forms which were in vague prior to its 
enactment. **Act or omission": A mere act or omission, however inamoral, 
is not punishable, unless it is contrary to the provisions of the Gode.^ 

6. '‘Every person.” — The use of the phrase “every person" in 
Sec. 2 as contrasted with the use of the phrase "any person" in Sec. 3 
as well as Sec. 4 (2) of the Code is indicative of the idea that to the 
extent that the guilt for an offence committed within India can be 
attributed to a person, every such person without exception is liable 
for punishment under the Code. 

The phrase “every person" is not qualihed by the phrase “within 
India" which occurs towards the end of the section. 

Whatever may be the implication of the clause "of which he shall 
be guilty within India" there is no doubt that on a plain reading of 
Sec. 2 of the Penal Code, the Code does apply to a foreigner who has 
committed an offence within India notwithstanding that he was corpo- 
really present outside. 

This section must be understood as comprehending every person 
without exception barring such as may be specially exempt from crimi- 
nal proceedings or punishment thereunder by virtue of the Constitution 


1. GoVul Maadar v. Padmanur.d Singh. 3. Comnirs. 2nd Rep., Secs. 532 and 538 ; 

I. L. R. 29 Cal. 707 at p. 215 (P. C.) ; Ka:i Singhr I. U R, 40 Cal. 433 at 

Ka i SiDgb, I. L. R 40 Cal 433. p. 43«. 

2. 3 M. H. G. (App.) XI at p. 21. A. Su Sec 33, I. P. G. 
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[S« Art. 361 (2) of the Constitution] or any statutory provisions or some 
well-recognized principle of International Law, such as foreign sover- 
eigns, ambassadors, diplomatic agents and so forth, accepted in the 
municipal law.^ 

7. Persons subject to the Code — Foreigners. — It has been 
already remarked in para. No. 3 above that all persons citizens of 
India and foreigners are equally subject to the Code. The old concept 
that the exercise of jurisdiction over a foreigner by municipal courts 
depends on the theory of temporary allegiance to the State by reason 
of his entry into the State, which carries with it the protection of its 
laws and therefore his submission thereto, is no longer tenable. 


There are a number of early cases of the .High Court in India^ 

which support the view that criminal jurisdiction can- 
not extend to foreigners outside India. These, 
however, are decisions rendered at a time when the 
competence of the Indian Legislature was considered 
somewhat limited under the influence of the decisions like those in 
Matleod*s cate^ in spite of decision in Queen v. Burah,^ 


PoiitioQ before and 
after Indian In- 
depsndence. 


However that may be, these concepts are no longer tenable after 
India became a Dominion by the Indian Independence Act of 1947 and 
after it became an independent free sovereign republic under the 
present Constitution. It is enough to refer to the case of Crojt Dunphj^ 
and to the decision of Spens, C. J., in Governor-General v . Raleigh hwest- 
ment Co.® 


A reference to Sec. 3 of the Code clearly indicates that it is impli- 
cit therein that a foreigner who commits an offence within India is 
guilty and can be punished as such without any limitation as to his 
corporeal presence in India at the time. For if it were not so, the legal 
fiction implicit in the phrase **aB if such act bad been committed within 
India*' in Sec. 3 would not have been limited to the supposition that 
such act had been committed within India, but would have extended 
also to a fiction as to his physical presence at the time in India.'' But 
while it is so it must be remembered that the authority of the Code may 
not reach all persons. 

8. Exemption — The King. — During the British rule the Code 
could not touch the King. As the Code was an Act of the Governor- 
Gencral-in-Council its authority was necessarily limited by his legis- 
lative authority. And as the Governor-General could not legislate so 
as to *'affcct the prerogative of the Grown or the. authority of the Parlia- 
ment or any part of the unwritten law or Constitution of the United 
Kingdom" it followed that the Act did not and could not affect the 
established prerogative of the Grown or the common law of England. 
Since according to the common law the King could do no wrong and 


1. Mobarik Ali Ahmed v. State ot Bomuay, 
A. I. R. J957 S. G. fi57 a* pp. 869 70: 
1958S.C. J. Ill ; 1957 M. L. J. (Gr.> 
42 ; 1157 Gr. L. J. 1346. 
iSm Reg. u. Elmsiooc, Whitwell, 7 Bom. 
H. C. R (Cr } H9 (F. B.) ; Reg. v. Pirtia, 
10 Bom. H. G. R. 366 : Mst. Kishen 
Kour i. The Grown, (1878) 13 r'unj. 
Re. (Cr.), p. 49 ; Gokuldas Amarsee v. 
Emperor, A. 1. R. 1933 >iQd 3ii: 36 

1. P. C.— 17 


Gr. L. J. 586. 

3- (1891) A. C. 4 .5 

4. 11878) 3 A. G. 889. 

5. (1933) A. G. 156 ; I. H. 1953 P. C. 
16. 

6. A. I. R. l -4^ F. C. 51 a: pp. 

7. Mobarik \li Ahmed o- State ut Boenbav. 

A. I. R. 1967 S. G. B57 at p. 870 : 1968 
S. C. J. Ill: 1957 M. L. J.(Gi.)U: 
1957 Cr. L. J. 1346. 
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by the Constitution of England his authority was paramount, it 
followed that he could not be proceeded against under the Code 
both because it did not npply to him as also because there was 
no Court competent to try him. As Blackstone says i "No suit or 
action can be brought against the sovereign even in civil matters 
because no Court can havegjurisdiction over him. For all jurisdiction 
implies superiority of power j authority to try would be vain and 

idle without any authority to redressj and that sentence 
Blackstonc’s view. of a court would be contemptible unless the Court had 

power to command the execution of it ; but who, says 
Finch, shall command the King ? Hence it is likewise that, by the law 
the person of the Sovereign is sacred, even though the measures pursued 
in his reign be completely tyrannical and arbitrary, for no jurisdiction 
upon earth has powerito try him in a criminal way,kmuch less to condemn 
him to punishment. If any foreign jurisdiction has this power, as was 
formerely claimed by the Pope, the independence of the kingdom would 
be no more | and if such power were vested in any domestic tribunal, 
there would soon be an end of the Constitution by destroying the free 
agency of one of the constituent parts of the legislative power."* 

9. President and Governors.— 361 of the Indian Gonsiiiution. 
—The Constitution of India exempts certain high dignitaries of the 
Republic from the jurisdiction of the Criminal Courts. Glauses (1), 

(2) and (3) of Art. 361 of the Constitution which bear on the point run 
as follows ! 


Protection of President and Governors, — (1) The President, or the 
Governor or Rajpramukh of a State, shall not be answerable to any 
court for the exercise and performance of the powers and duties of his 
office or for any act done or purporting to be done by him in the exercise 
and performance of those powers and duties i 

Provided that the conduct of the President may be brought under 
review by any court, tribunal or body appointed or designated by either 
House or Parliament for the investigation of a charge under Art. 61 i 

Provided further that nothing in this clause shall be construed as 
restricting the right of any person to bring appropriate proceedings 
against the Government of India or the Government of a State. 

(2) No criminal proceedings whatsoever shall be instituted or con- 
tinued against the President, or the Governor *£* * *] of a State, in any 
court during his term of office. 

(3) No process for the arrest or imprisonment of the President, or 

the Governor of a State, shall issue from any court during 

his term of office. 

(4) No civil proceedings in which relief is claimed against the 
President or the Governor * *] of a State shall be instituted during 
his term of office in any court in respect of any act done or purporting 

to be done by him in his personal capacity, whether before or after he 

entered upon his office as President, or as Governor ♦ *] of such 
State, until the expiration of two months next after notice in writing has 
been delivered to the President or the Governor *[* * *] as the case may 

^ P' words ‘*Rajpraaiukh*’ omitted by 

T> ^ Constitution (Seventh Amendment) 

P. D. 197 at p. 198 : 78 W. R. 642. Act. 1956 
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be or left at hia office stating the nature of the proceedings, the cause of 
action thereof, the name, description and place of residence of the party 
by whom such proceedings are to be instituted and the relief which he 

claims. 

10. Ambassadors. — Besides the dignitaries mentioned in^ Art. 361 
of the Indian Constitution, foreign ambassadors, their families, secre- 
taries, messengers, and servants are not subject to any municipal law. 
As Blackstone observes : “The rights, the powers, the duties^ and the 
privileges of ambassadors are determined by the law of nations, and 
not by any municipal constitutions. For. as they present the persons 
of their respective masters who are not subject to any laws 
but those of their own country, their actions are not subject to the 
control of the private law of that State wherein they are- appointed to 
reside. He that is subject to the coercion of laws is necessarily depen- 
dent on that power by whom those laws were made, but an ambassa- 
dor ought to be independent of every power except that by which he is 
sent, and in consequence, ought not to be subject to the mere municipal 

laws of that nation wherein he is to exercise his func- 
tions. If he grossly offends or makes an illuse of his 
character, he may be sent home and accused before 
his master, who is bound either to do justice upon 
him or avow himself the accomplice of hia crimes.'*^ 
Of course, in order to be exempt, an ambassador must have- been sent 
by a foreign Government. If he is not, the mere fact that he was recog- 
nized by the Government is sufficient to clothe him with immunity.^ It 
is also said that the immunity of ambassadors extends only to such 
crimes as a mala firohidtta, and not to those that are mala in se, as murder.^ 
For a direct attempt against the life of the, Sovereign an ambassador or 
one of his suite would be directly punishable by the State.* 


ImmuDity to ambas« 
ladors and bii func- 
tioDS» ctc« for certain 
crime* 


11 Diplomatic Agent. — The immunities of ambassadors are 
enjoyed by all diplomaticagents of which the following classes were 
adopted by the Regulations passed at the Congress of Vienna i 

(1) Ambassadors. 

• 

(2) Legates (who are Papal ambassadors extraordinary charged 
with special missions, primarily representing the Pope as head of the 
Church, always cardinals, and sent only to States acknowledging the 
spiritual supremacy of the Pope). 

(3) Nuncios (who are ordinary ambassadors and residents, and are 
never cardinals). 

(4) Envoys and Ministers Plenipotentiary. 

(5) Ministers accredited to the Sovereign. 

(6) Charge d’affaires, accredited to the Minister of Foreign Affairs. 


1. Black., pp. 253-54. The Diplomatic 
Privilrge Act, 1708 (7 Anne, c. 2U. As 
to when be may be atteited, tte Hall's 
InUrnational Law, pp. 168-69 (3rd Ed.); 
Magdalena Steam Navigation Co. v. 
Martin. (1859) 2 E. & E. 9v ; Mu^urus 
Bey ». Gadbao, (1894) 2 Q.. B. 352. 

2. Prr Bett, L, J., in The Parlpmrnt Beige, 


L. R. 5 P D. 197 at p. 206. 

3 Kerr on Blackstone, Vol, I, p. 224 (4th 
Ed.) See also Philtmore's Iniernalional 
Law, Vol. II. p. 202 (3rd Ed.). 

4. 2 Black., p. 254 ; I Hale P. C.. Secs. 96, 

99 ; 2 Ph'l. International Law, p. 292 (3rd 
Ed ). 
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The immunities of the diplomatic agent arc extended to his 

tanoily living with him, because of their relationship 
to him, to secretaries and attaches, whether civil or 
military, forming pait of the mission, but not personal- 
^ . ly accredited because of their necessity to him in his 

ofhcial relations and perhaps also to domestics and other persons in his 
service not possessing a diplomatic character, because of their necessity 

to his dignity or comfort. These classes of persons have thus no indepen- 
dent immunity. . . . It is no doubt generally held^that they cannot 

be arrested on a criminal charge and that a civil suit cannot be brought 
against them without the leave of their master, and that it rests in his 
discretion whether he will allow them to be dealt with by the 
local authorities or whether he will reserve the case of action for trial 
in his own country.''^ That as an ambassador's house is the reputed 
part of his sovereign’s realm, it follows that his children partake of the 
nationality of their father wherever they may be born.® 


• — As foreign ambassadors arc exempt 
foreign fovereigns, and for the same reason. 
As Marshall, G. J., observed j ‘‘The world being composed of distinct 
sovereignties possessing equal rights and equal independence, whose 
mutual benefit is promoted by intercourse with each other, and by an 
interchange of those good offices which humanity dictates, and its wants 
require, all sovereigns have consented to a relaxation in practice, in 
cases under certain peculiar circumstances, of that absolute and 
complete jurindiction within their respective territories which sovereignty 

Exemption of Foie- One sovereign being in no respect amenable 

ign Sovereigns from *? another and being bound by the obligations of the 
ji riadicu ID oj Courts, highest character not to degrade the dignity of his 

placing himself or its sovereign rights with- 
in the jurisdiction of another, can be supposed to enter a foreign territory 
only under an express license, or in the confidence that the immunities 
belonging to hia independent sovereign station, though not expressly 
stipulated are reserved by implication, and will be extended to him."' 
It has, therefore, been held to be in accordance with the laws of nations 
that a sovereign prince resident in the dominions of another is exempt 

from the jurisdiction of the Court therc.^ indeed, the exercise of such 

jurisdiction would be incompatible with the regal dignity, that is to say, 
witn nis absolute independence of every superior authority.^ 

13. Aliens.— -Aliens are not privilged against the criminal law of 
a country. All aliens, whether friendly or hostile, may be proceeded 
against lor any crime committed by them. But in respect of acta of 
war, alien enemies cannot, it would appear, be tried by Criminal Courts, 
though they may be dealt with by , martial law.® Troops of a foreign 
sovereign nation are also said to be de jure gentium exempt from 
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the municipal laws of the State through which they are accorded a 
passage.^ 

14. Ignorance of law by a foreigner. — Ignorance of law by a 
foreigner may be no legal defence but it is a matter to be taken into 
consideration in the matter of mitigation of punishment.^ 

15. Indian Princes. — During the British rule it had been held by 
their Lordships of the Privy Council that the Indian feudatory princes 
and princesses in political alliance with a Government were not British 
.subjects, nor were their territories British territory.® They were, 
therefore^ exempt from the operation of the Penal Code (Sec. 1). And 
as, being heads of their own State, they could not be tried by the 
tribunals of their creation, it followed, therefore, that in their case 
there was no judicial trial at all. Offences committed by them did 
not, however, as a rule, go unpunished, though the procedure adopted 
for their trial was not that provided by the Code of Criminal Procedure 
(Act V of 1898) nor was the evidence adduced sifted in the light of the 
Indian Evidence Act (I of 1872). The action of the Government in 
bringing them to justice was an act of State, ^ against which there was 
no appeal to judicial tribunals.^ The usal practice adopted by Govern- 
ment in cases of alleged crime was to appoint a commission of enquiry 

which took such evidence as was forthcoming, drew 
ught to“ju«icrunder “P 1*8 report and submitted it to Government for ‘‘the 
special procedure. information of its mind*'.® The Government then 

passed a final order, and in doing so, it was not neces- 
sary to adopt the recommendation or findings of the report. If the 
person affected by the order was aggrieved, his only remedy was by a 
memorial to the higher political authority, before whom he was 
entitled to no audience by counsel. He had no remedy in the Civil 
Court against his conviction, if unjust \ for, this being an Act of State 
the Municipal Courts had no jurisdiction to enquire into or judge of 
i^ propriety or correctness. With the liquidation of princely order the 
above statement of law does not hold good. Now Sec. 197-A of the 

Code of Criminal Procedure provides for the prosecution of the members 
of the old princely order. 

16. Pabllc servants. — Besides this some statutes confer on public 

savants, immunity from prosecution for acts done by them in their 
omcial capacity.*^ 


17. Juridical persons —The “person*' here spoken of, of course, 
means and includes a natural person, though the definition of this word 
as given in Sec. 11 “includes any company or association or body of 
persons whether incorporated or not". But inasmuch as mens rea is the 
true test of criminal responsibility, it is apprehended that there can 
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be no crime, unlesi there is the presence of 'criminal intention. The 
person here spoken of is, therefore, used in a narrower sense than in 
Sec. 11 where the term is defined. 

But there may be cases in which necessary knowledge or intention 
of the servants or agents of a corporate body may be imputed to the 
latter.^ Thus, where an office of a company had made a false return 
under the Motor Fuel Rationing Order, 1941 (English), it was held that 
the knowledge and intention of the officer could be imputed to the 
company.® Similarly, it has been held that a corporation may be 
prosecuted and convicted under Sec. 6 of the Indian Merchandise Marks. 
Act as it can, through its agents entertain an intention to apply a false 
trade description to goods.^ 

18. “And not otherwise.” — The object of this clause has already 
been explained before in paras. 2 and 3 of this section. The Code being 
an exhaustive enactment of pains and penalties! all transgressions of 
its provisions shall only be punishable in conformity with its rules.* 
No person can claim that he shall be judged according to^ the English 
law and not by the Penal Code.® For example, the English Common 
Law doctrine of absolute privilege does not obtain in the mufassil in 
India. ^ The use of the words ‘*and not otherwise" is a sufficient basis 

for holding that the rules of English Common Law or 
Indian Penal Code legal maxims embodying certain judicial princi- 

enaerment." cvcn though they be very wholesome, cannot 

be engrafted on the Penal Godc.'^ As observed by their 
Lordships of the Privy Council, the Criminal Law of India is prescribed 
by, and so far as it goes, is contained in, this Code, and the (Criminal 
Law of India and that of England differ in sundry^rcspects. Xhc Code, 
therefore, has got to be construed in accordance with its natural mean- 
ing and irrespective of any assumed intention on the part of its fra^mers 
to leave unaltered the law as it existed before.® But in construing a 
codifying statute like the Indian Penal C'ode reference to earlier case*- 
law on the subjects covered by the statute for the purpose of throwing 
light on the true interpretation of the words of the statute is permissible 
where they are, or are contended to be, capable of rival constructions, 
though matters outside the statute cannot be^ looked into for the 
purpose of adding something to it which is admittedly not to be found 
within it.® A person who utters a libel cannot have his tongue pulled 
out by its root, and while **a tooth for a tooth, and an eye 

may be the dictate of a religious code, it finds no place in the Code. 

Non-compliance with certain social rituals or non- 
Indian Pcoai Code compliance with the rules of the so-called code of 
.s penal and moral honour was in certain cases regarded as not only an 
* offence against the society but also against the State, 
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and was accordingly visited by condign punishment. All breaches of 
social etiquette* caste or custom are now no longer penal and they are* 
therefore* no longer punishable merely because !they were punishable 
before. The Penal Code is now* therefore, not only the penal but also 
a moral Code^ and by defining transgressions* it necessarily declares what 
it does not regard as culpable. 

The question has sometimes arisen whether an offender should be 

Penal Code and under the Penal Code or under a Special Act which 

Special Acti. also penalises the Act of the offender. Section 26 of 

the General Glauses Act, X of 1897, provides that “where 
an act or omission constitutes an offence under two or more enactments 
then the offender shall be liable to be prosecuted and punished under 
either* or any one of those enactments* but shall not be liable to be 
punished twice for the same offence**. The simple rule of interpreta- 
tion in such cases is .that the Indian Penal Code will apply wherever 
its application is not expressly, or by necessary implication* excluded* 
and where the requirements prescribed under the Code for the offence 
charged are satisfied. The usual rule of law is that where there is a 
specific punishment provided in a Special Act it takes precedence of 
the general punishment under the Penal Code* and that where there 
is no specific punishment provided* the general law of the land* under 
the Penal Code, comes into operation if the requirements under any 
section thereof are satisfied.^ It has been held by the Allahabad High 
Court that a penal enactment in a Special Act (c g. Seo. 236 of the 
Indian Companies Act* 1913)* is no bar to a prosecution under the 
’Penal Code.® 


19. ‘‘Within India**. — These words must be read with the words 
immediately preceding them* namely, “of which he shall be guilty*' 
and not with the words “every person** which occur at the beginning of 
the section. Hence a foreigner who commits an offence within India 
is guilty and can be punished as such without any limitation as to his 
corporeal presence in India at the time.® It is to be observed that the 
Code only provides for the punishment of offences committed within 
the whole of India except the State of Jammu and Kashmir.^ If* 
therefore, a person commits an offence under the Code but beyond the 
limits of India* he cannot be proceeded against under the Code* except 
so far as is otherwise provided by Secs. 3, 4 and 108-A. 


The International Law assigns to a State territorial jurisdiction in 

respect of acts done within a marine league or three 
geographical miles from the low-water mark of the 
juni iction. shore.® In other words, the territories, strictly speaking* 

of a State include not only the compass of land in the 
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ordinary acceptation of the term belonging to such State, but also that 
portion of the sea lying along and washing its coast which is commonly 
called Its maritime territory.^ Over all this territory the ordinary 
Liourta of the country are empowered to exercise jurisdiction in England 
with the consent of a Secretary of State, and in a oolony with the 
consent of a Governor.® This jurisdiction is conferred on the State for 
Its defence and security.® to prevent smuggling and poaching on its 
shore fisheries, and to protect its coastline And the Courts are em- 
powered to try offences committed within that area as it leads to the 
effectual trial of offenders on an near shore/ 


The jurisdiction of a State over the persons within its territory 
lurisdiction distinguished from the jurisdiction of the 

son and jurisdiction over territory itself. As a practical matter 

territory — Diatioction. two forms of State authority by which the 

State^ gives effect to its right of independence, a^'e 
points legally indistinguishable. Both the citizen body and 
the territorial domain of the State are essential elements of its corporate 
character. The membership of the former is. in general, determined by 
the fixed^ boundaries of the latter. The exercise of effective control 
over individual citizens is dependent upon their presence upon the 
territory of the State. Aliens who owe no formal allegiance to the 
State come under the authority of its laws by entering within its physical 
limit. Jurisdiction over persons, therefore, necessarily raises the 
collateral questions of jurisdiction over territory, whether connection 
between the two be close or remote. Nevertheless it is a convenient 
and not wholly arbitrary rule of international jurisprudence to .regard 
the territory of the Sca.e, as something distinct from the State itself, and 
to treat it as if it were national property possessed by the State in much 

the same way that property in land is held by individual citizens within 
the State.* 


Besides the land territories of a State, it has jurisdiction over the 

Juriaiiction in land *ca within the marine league of three miles and this 
territory a id over sea. i® by the assent of nations. ° In the much discussed 

case of Queeu v. Keyn,'^ the Captain of 'a German 
steamer the *' Franconia** was convicted by a lower British Court of 
manslaughter for the death of a passenger caused by a collision that 
took place within three miles of the British Coast. The higher Court 
dismissed the case on the ground that although the exercise by the 
State of jurisdiction over the marine league was evidence by the 
practice of nations and by the statements of writers of authority, yet 
Parliament had not yet actually extended the criminal jurisdiction of 
the Courts over the territorial waters in question. It should be 
observed, however, that the case did not raise the iquestion as to the 
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sovereign right of Great Britain to exercise jurisdiction through its 
own appropriate agencies. This decision led to the enactment of the 
Territorial Waters Jurisdiction Act^ in 1878. The application of this 
Act was subsequently extended to India. In consequence of the 
extension of the jurisdiction over the marginal sea» no other State may 
commit acts within that area which are regarded as a violation of 
the territorial sovereignty of the State. In the case of the **Itala**^ a 
transport that was being used in the service of Chilean insurgents was, 
on the ground of alleged violation of the neutrality laws of the United 
States, pursued by an American cruiser into the harbour of Iquique 
Chile, and there captured without resistance. Chile protested the 
violation of its sovereignty and demanded redress. The case was 
referred to arbitration and an award was rendered holding the United 
States liable for damages. The case of a French ship “Lotus"' may also 
be noticed in this connection. i his ship collided on the high seas with 
a Turkish ship and as a result of this collision some Turkish lives were 
lost. The French Navigating OflBcer concerned was subsequently found 
in Turkish territory. He was arrested, tried for manslaughter and 
was convicted by a Turkish Court. It was held by the majority of Judges 
of the Permanent Court of International Justice that the Turkish Court 
had jurisdiction in the matter. 


It is well established that the Courts of a State have jurisdiction 
over its ports, harbours, the mouths of its rivers and its land-locked 
bays.® The right of innocent passage granted to foreign States and the 
privileges granted to public ships in port and in part to private ships, 
arc concessions which leave the general principle of sovereignty intact.* 
A foreigner who commits an act which is an offence under the Indian 
law in any of such places as stated above is amenable to the jurisdiction 
of Indian Courts and it is immaterial that the act in question did not 
constitute an offence in the country to which the foreigner belonged.* 

20. Men-of-war. — As regards a ship of war on the high seas, all 
nations have agreed to certain limitations of their absolute territorial 
jurisdiction. “She constitutes a part of the military force of her nation, 
acts under the immediate and direct command of her sovereign^ is 
employ<5d by him in national objects. He has many and powerful 
motives for preventing those objects from being defeated by the 
interference of a foreign State. Such interference cannot take place 
without affecting his power land dignity. The implied licence under 
which such a vessel enters a friendly port may reasonably be construed, 
and, it seems to the Court, ought to be construed, as containing an 
exemption from the jurisdiction of the sovereign within whose territories 
she claims the rights of hospitality."* 

In justification of the exemption of men-of-war from the jurisdic- 

tion of a foreign State in whose territorial jurisdiction 

e«m°ptiin'of meJof *«? ‘h«:oric, have been propounded : One is 

war. that a public ship of a nation, for all purposes eitner 

is, or is to be treated by other nations as part of the 
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*1° ‘**® bclongi. By this conception will 

*if £ * j domestic law of any country in whose territorial waters 

the ship find, herself. Therefore there will be no jurisdiction in fact 
dJine where jurisdiction depends upon the act in question being 

teriitorv fV" ‘ u® P''°.=ee‘>i“g» being found a resident, in the locaf 

Ind is noi tTea'ted “ V**u ‘ “ “‘*‘P 

tr. U 'u"'*"’’’' “a‘ion. The domestic Court, 

the ^ of International Law will accord to 

are will se tiled ““ contents certain immunities, some of which 

are well-settled, though others are in dispute. In this view the 

imSi*cTtVnn nf an objective ex-territoriality but on an 

K • They arc conditional and can in any 

T ^!i K- by the nation to which the public ship belongs.^ Their 

Lordships of the Privy Council in the above-cited case have preferred 

In ^icw is". they proceed to observe, "that 

in accordance with the conventions of International Caw, the territorial 

foreign sovereign and their envoys and the public 

by such ship certain immunities. 
Some arc well-settled i others arc uncertain. When the local Court is 

faced with a case where such immunities come into question, it has to 

decide whether in the pamcular case the immunity exists or not. If it 

Court will of its own initiative give effect to it. 

himself, his envoy and his property, including his public 

rmed ships, arc^not to be subjected to legal process. These immunities 
&rc i* 8 ct t led* 

The immunity which is undoubtedly enjoyed by mcn-of-war has 

been by international comity, extended to troopships * 
and indeed* to all ships of the State. "The immunity 
from such interference arises, not because they are 
c i*i*‘fument 8 of war, but because they are instruments 

K* ground that the exemption of war- 

ships has been justified : "The exemption of a public ship of war of a 

toreign Government from the jurisdiction of our Courts depends rather 
upon Its public than upon its military character."^ But since the 
immunity rests upon its public character, it cannot be claimed if it is 
used for trading purposes. And if it is substantially used for this 

purpose ® she cannot claim immunity ; but then, on the other hand, if 
sbe 18 declared by a sovereign authority by the usual means to be a 
ship of war or a ship of the State, the Court cannot inquire by conten- 
tious testimony whether that declaration is or is not correct. A ship 
may, for example, be used for carrying the mails, which is a national 
purpose. If, therefore, she also carries passengers and freight, she does 
on that account forfeit her general immunity. 

As, however, the question of jurisdiction depends upon the place 
of commission of the offence, it may be sometimes necessary to inquire 
into that question, and the Courts are so far able to make an inquiry 

for otherwise the Court is not in a position to say whether it has or has 
not jurisdiction.^ 


Immunity by inicr- 
oational comity to 
racn-of- war. 
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21. Master’s liability for acts of bis servants. — The maxim of 
qui Jacit p8f alium jacit per se or the law of agency is not a doctrine of 
criminal law, but of civil law. The principal can be made responsible 
for, and found guilty of the acts of his agents, under the Criminal 
Code, only where it is proved that he has instigated or otherwise abet- 
ted the acts of the person who actually committed the crime. ^ Thus in 
cases of cattle trespassing in Government forests it has been repeatedly 
held that the master cannot be criminally liable fer the acts of his 
grazier in taking his cattle into such forests, unless be permits the 
cattle so to graze by some overt act or by some negligent omission, as for 
instance entrusting large number of cattle in the vicinity of a closed 

forest to a youth and two children.^ The reason for 
General principles this rule is that it is a general principle of criminal 
of criminal law. law that there must be some blameworthy condition 

of mind or mens tea — there may be negligence, malice, 
guilty knowledge or the like. The other well-known principle is that 
there is no vicarious liability in criminal law j the condition of mind 
of the servant is not to be imputed to the master. These general 
principles apply to ail offences though it is in the power of the Legis- 
lature, if it so pleases, to enact that a man may be convicted and 
punished, although there was no blameworthy condition of mind. But 
this exception would have to be made out convincingly from the langu- 
age of the statute. The question whether the statute has by necessary 
implication made the master liable depends uoon various considera- 
tions. Primarily it depends upon the language of the statute, the words 
used, then its scope, its objects, the nature of the duty laid down and 
whether it intends to impose a public duty binding on the master apart 
from any question of knowledge or a frame of his mind.^ The condi- 
tion of mind of a servant of agent is not imputed to the master or prin- 
cipal so as to make him criminally liable. A master is not criminally 
liable merely because his servant or agent commits a negligence or mali- 
cious or fraudulent act. But in cases where a particular intent or state 

Maiter wb^n cri- ”5' i! essence of the offence, of the acts 

minally liable for oj actaults ot a servant or agent in the ordinary course 
acti for bis servant, of his employment may make the master or principal 
^ A f I liable, although he was not aware of such 

acts or defaults, and even where they were against his orders i* and a 

sevant's act if an act is expressly 
fh . °*}»erwise and that he cannot be so made liable if 

unleM“it^/.Th '"k and causing a certain thing 

an r *^“*i*i' master's knowledgi 

an assent express or implied.' In the last cited case it was held that 

Master when cri- * ^ petitioner was not in the motor lorry at the time 
mioally not liable alleged offence and had cautioned the driver 

fpr acts of hii servaot. to exceed the regulation speed and to drive 

with due care and caution, held, he was not 


1 . 


2 . 


3 . 


^Q'iV'S Nwe p. Maung Po Hia, A. I. R. 
^937 Rang. I17a»pp. 11718: 38 Cr.L.J. 

*• Mohammad Khan, A. 1. R. 

■Jno® e**- P* 36^ • 39 Gr. L. J. 

inic 3aiyyad Rahim o. Emperor. A I.R. 

1915 Nag 2 : 11 N. L. R. 76 : 16 Gr. 
L. J 485 : 29 I. C. 325. 

Harisb Chandra Bagla ». Emperor 
A. I. R. 1943 All. 90 at p. 92 : I. L 


R. (1945) All 540 t 299 I. G. 87 : 46 
Cr.L.J. 472 : 1945 A. L. J 151 ; alto 
Varaj Lall o Emperor, 51 Cal. 948 : 
AIR. 1924Cal 985 : 82 I . C. 1S7. 
Halsbury’s Lot/;! of England, Vol. IX, 
p. 235 ; Varaj Lall o. Emp-ror, A I. R. 
1924 Cal. 985 at pp. 985-86 : I. L. R 51 
Cal. 948: 25 Cr. I*. J. 1209: 82 I. C. 137. 
Varaj Lall b. Emperor, A.I.R. 1924 Cal. 
985 at p. 986. 
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criminally liable for fast driving. Varaj LaVs case has been followed by 
the Bombay High Court in Shantaram Rama li^adkar v. Emperor^ wherein it 
was held that where the accused is the owner of a motor car and his 
driver has a licence to drive within the Savantwadi State, the driver 
drove the oar beyond the limits of that State in India and he was 
charged therefore under Sec. 6, Motor Vehicles Act, with driving the 
car beyond the limits of the licence. The word **allow*' ordinarily in- 
volves permission, express or implied, and that jit is used in that sense 
in Sec. 6 of this Act. It was held the conviction must be set aside. ^ A 
master cannot be held liable criminally for the act of his servant where 
the latter has acted for his personal benefit,^ or beyond the scope of his 
employment.^ 

The following are the exceptions to the general rule that a master 
Exceptions to the criminally liable for the acts of his servant i 

general rule. 


(I) Eiabilitjf ufidtr a statatf* — A master would be criminally liable 
for the Acts of his servants where such liability is imposed by the terms 
of a statute. The question that invariably falls for dicision in such 
cases is whether upon the correct interpretation of the provisions of the 
statute it was the intention of the Legislature to fix criminal liability 
on the master for the acts of bis servants done by them in contraven- 
tion of the statute but within the scope of their employment.^ In 
Emp$T0T v. Harjivan Valji^ the accused was held guilty for the act of the 

driver of a hired lorry who avoided the payment of 
Examples. octroi duty leviable under the Bombay District Municipal 

Act, 1901. In Emperor v. Z^war Husain^ the accused 
was a prominent member of his family, which lives either in, or around, 
the house raided and he is the owner, either in whole, or in part, of 
the house, which he had let on an agreement in writing to his brother- 
in-law, and the accused reserved to himself a locked apartment con- 
taining some of his goodsj it was held that the inference from all these 
circumstances is irresistible that the box was being kept for the accused 
in the house of his brother-in law, in whose actual physical possession 
it was and he was held to be guilty. Chundi Churn* s case® is an authority 
for the proposition that under Sec. 22 of the Indian Ports Act, 1876, it 
was not intended by the Legislature to make a master liable for the acts 
or omission of his servants without proof of connivance. But as held 
in JeeoanjVs case® under Sec. Ill (1) of the Indian Emigration Act, 1883, 
the Legislature has made a master liable criminally for the acts of his 
servant. 


1. A. I. R. 1932 Bom. 474 at pp. 474-75 i 33 
Cr. L. J. 746 : 34 Bom. L. R. 897. 

2. HaUhury^s Laws of England. Vol. IX, p. 
235 ; Varaj Lall v. Emperor. A. 1. R. 
1924 Cal. 985 : 25 C. L. J. 1209 : 82 
I. G. 137 : I L. R 51 Cal. 949. 

3. Acglo-Americao Oil Co., Ltd. p. Man- 
ning. (1908) 1 K. B. 536 ; 24 T.L.R 215. 

4. Boyle p. Smith, (1906) 1 K. B. 432 : 22 
T. L. R. 200 ; see also Uttam Cband, 
I. L. R. 39 Cal. 344 ; Bebari Lai, l.L.R. 
34 All. 146. 

5. Coppen v. Moore (No. 2), (1898) 3 Q. B. 
306 : 46 W. R. 620 ; Maung. Ba-Gbo p. 


6 . 


7. 


8 . 

9. 


Emperor, : A. I R. 1934 Rang. 245 
at p. 249; l.L.R, 12 Rang. 300^; Emperor 
p. S. Mangal Cband. A. I. R. 1934 
Rang. 182 ; seo alio A M. Jivanji, l.L.R. 

31 Bom. 611 J Haji Sbaik, I. L. R. 32 
Bom. 10 

A. I. R. 1926 Bom. 231 at p, 236 i l.L.R. 
50 Bom. 174 I 28 Bom. L. R. 115 s 27 
Cr. L. J. 1335. 

A. I, R. 1923 All. 592 at pp 593-94 : 
24 Cr. L. J. 705 i 21 A. L. J 481 : 
I- L. R. 45 All. 541. 

I. L. R. 9 Cal. 849. 

I. L. R. 31 Bom. 611. 
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(ii) Lieens^e^s responsibility.— It U well settled in England as weU as 
in India that a licensee is responsible for the acts of his employee done 
within the scope of his authority although contrary to the instructions 
of the licensee.^ It is noteworthy that to Hx a licensee with the liability 
for the acts of his servant personal knowledge on his part of such acts 
is not always necessary, otherwise the very object of the enactments ^ant- 
intt licences to persons ot good character would stand defeated. ihus, 
where the manager of a licensed vendor of prohibited articles *6118 such 
articles without previously ascertaining that the buyer is legally autho- 
rized to buy such articles^ the licence-holders will be held criminally 
liable even though the articles were not sold with his knowledge and 

consent.^ The accused held a license under the Indian 

Bumplc. Explosives Act. 1884. to manufacture gunpowder. The 

fourth condition of that licence contains the following 

words : 

**Thc explosive shall be manufactured in a tent or in lightly 
constructedibuilding exclusively appropriated for the purpose and 
separated from any dwelling-house, highway, street, public 
thoroughfare or public place by the distance in the case of gun- 
powder of one hundred yards.'* 

The effect of this positive injunction uo doubt is to forbid the manu- 
facture of gunpowder otherwise than in accordance with this condition. 

The accused lived in the village and he constructed a building 
outside the village, which complied with this condition, and employed 
a woman to manufacture gunpowder there. The servant engaged an- 
other servant to assist her. On one day, the servant went to this build- 
ing with her assistant and took some sulphur, some saltpetre, and some 
charcoal, the three ingredients necessary for the manufacture of gun- 
powder. bhe and her assistant, for reasons which are not clearly 
established, went with these ingredients to the house of the accused in 
the village, and performed part of the process of manufacture there and 
there was an explosion. On these facts the accused was charged with 
committing a breach of the condition of his licence. 

If then the servant was acting within the general scope of her 
employment the accused is liable to be punished for her act. 

It was held that what the servant did was in furtherance of her 
master’s business, and not in pursuance of any purpose of her own. She 
was employed to manufacture gunpowder for her master. That was 
the general scope of her employment, and the breach of the condition 
of the licence was committed while she was so engaged.^ In offences 
under the Forest Law the particular intent or state of mind of the 
servant is not of the essence of the offence and if the offence is found to 
be committed by the servant in the course of his employment for his 


1. Alleou. Whitehead, 09^0) 1 K. B. 2U ; 
Massey o. Morris, (1894) 2 Q,. B. 4\2 ; 
Mullins D. Collins. (1874), L. R. 9 Q, B. 
292 t Emaryo, Nollotb. ( 1903) 2 K. B. 
264 ; Commissioners of Police «. Cart- 
men. (1896) 1 Q. B 659 ; su Emperor 
0 . Zawar Hussain, A. 1. R. 1923 All. 
592 I 24 Cr. L J. 705 : 21 A. L. J. 
481 ; Maung Ba Cbo. «. Emperor, 
A. I. R. 1934 Rang. 245 i I. L. R. 12 


Rang. 300 ; Emperor o. S. Maogal 
Cbaod, A. I. R. 1934 Rang 182 

2. Massey v. Morris, supra ; Mullins o. Col- 

lioss supra ; Allen u. Whitehead, supra. 

3. Tyabali v. Emperor, I. L. R. 24 Bom. 
423 ; also Babu Lai I. L. R. 34 All. 319. 

4. Emperor v. Mahadevappa Haomantappa, 
A. 1. R. 1927 Bom 209 at pp. 215. 216. 
217 : 29 Bom. L. R. 135 
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the master's knowledge or consent, the 


. , Absolute prohibition.— It should be remembered that Acts dealine 

with Government revenue,^ and those relating to public heath and sani- 

tation,® have to be construed in the same manner as the Licensing Acts 

with the result that under them a master is criminally liable for the 
acts of his servant or agent even though the master had no knowledge 
of them. But it is not in every case of absolute prohibition that no 

question of mens arises It is only a limited and exceptional class 

without a guilty mind. 
The Court should always bear in mind that unless the statute, either 

clearly or by necessary implication, rules out mens rea as a constituent 
part of a crime, an accused should not be found guilty of an offence 
against the criminal law unless he has got a guilty mind.* In Isak Solo- 

man s case it was held that there were no words in the 
Examples. Essential Supplies Act introducing the principle of 

. . vicarious liability, nor had the Legislature by necessary 

implication introduced that principle, and hence the supply of 
petrol to a bogus customer, without coupons as required by law, and at 

rates higher than the controlled rates, by the servant of an owner and 

licensee of a petrol pump could not render the latter liable to punish- 
ment in the absence of mens rea. Similarly, it was held by their Lord- 
ships of the Privy Council in Sriniwas Af all's case cited above that there 
were no grounds for saying that offences against the Defence of India 
Rules arc within the limited and exceptional class of offences which 
could be held to be committed without a guilty mind ; offences within 
that class were usually of a comparatively minor character and it would 
be a surprising result of this delegated legislation, if a person who was 
morally innocent of blame could be held vicariouly liable for a servant's 
crime and so punishable with imprisionment 

(«o) Afeglect in the performance o/ duOr.— Where a person who is under 
a duty to perform an act which is likely to cause dangerous results, does 
not perform it himself but entrusts it to some unskilful hands as a result 
of which there is loss of life of some injury is caused, he may be crimi- 
nally liable.^ But as pointed out in Srish Chandra Sirear's case,® if 
such duty is entrusted to skilful hands, the entrustcr cannot be held 
liable in the absence of express malice. In Low's case an engineer was 
in charge of a steam-engine which had been employed to draw up 
miners from a coal-pit. He left the engine in the charge of an ignorant 
boy who told the engineer that he was unable to manage it. In the 
absence of the engineer a man was drawn up who was killed for want 
of skill in the boy. It was held that the engineer was guilty of culpable 
homicide. ^ 


1. Empcror v. S. Nlaoeal Cbnod, A. I. R. 
1934 Rang. 182 at p 184 ; see also 
MauDg. Ba Gho v. Emperor, A. I. R. 
1934 Raog. 245 : I. L. R. 12 Raog. 300. 

?. Attorney General 0- Slddon. 0830) Cr. 

* J 220. 

3. Brown V. Foot, 66 L. T. 649 ; Hannaford 
0. May, (1935) 2 KB. 385 ; Sew Karao 
V. Corporation of Calcutta, I. L. R. 39 
Cal. 682. 

4. Isak Solomao v. Emperor, A. 1. R. 1948 


Bom. 364 at p. 366 : 49 Cr. L- J. 551 r 
50 Bom L. R 190: 2 D. L. R. 577 ; Sri- 
nivas Mall v Emperor, A. I. R. 1947 
P. C. 135 : 49 Bom. L. R. 688 : (1947) 2 
M. L. J. 528 : 1947 M. W. N. 589 : 1947 

G.W.N. 

5. ^we. tn re, (1850) 3 G. & K. 123 i 4 
Cox. G. C. 449. 

A. I. R. 1919 All. 385 at p. 386 : 20 Cr. 
L. J. 299 I 17 A. L. J. 343. 
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(p) Publu ^^uuan(4, — See Sec. 273, X. P. C., and also Sec. 2, para. 
No 21 under the heading "Master's Liability for acts of Servants**. 

(pi) Commission oj ojenee under orders of superiors . — It is one of the 
fundamental principles of law that a man is answerable for his acts. 
He cannot plead the unlawful order of his official superior in defence.^ 

3. Any person liable, by any Indian law, to be tried for 

Puni.hmen. of offences ^0 offcncc Committed bcyond India shall be 
committed beyond but dealt With according to the provisions of this 

m>d w^thin'indi^'' Code for any act committed beyond India in 

the same manner as if such act had been com- 
mitted within India* 


SYNOPSIS 


1. AmendmcDt. 

2. Aodlogouf taw. 

3. Hiitorical retroipeci. 

4. Principte. 

5. Meanmi; o! words. 

6. Legiilative powers of Indian Govern- 
ment and extra>territorial operaiinn of 


Indian laws. 

7* Eictia-territcrial operation. 

8. Foreigner committed offence In India 
but not corporeally present in India, if 
can be punished. 

9. Presumption against extra-territorial 
operation. 



Amendment. — Previously the section stood as follows t 
"Any person liable, by law passed by the Governor'General of 


Punishment of 
offences committed 
beyond but which 
by law may be 
tried within the 
territories. 

territories.** 


India in Council to be tried for an offence com- 
mitted beyond the limits of the said territories, 
shall be dealt with according to the provisions 
of this Code for any act committed beyond the 
said territories in the same manner as if such 
act has been committed within the said 


words "Indian law" were substituted for the words "law 
nf ^ Governor-General of India in Council** by the Government 
oi India (Adaptation of Indian Laws) Order, 1937. The words "the 
imits^ territories" occurring after the words "offences 

were omitted and were replaced by the words 
■atn * l>y Grdcr of 1937 mentioned above. Similarly, by the 

^ words "the said territories** after the words "act com- 
A 5^°“***! were substituted by the words "British India*’. Again 
^‘l^ptation of Laws Order, 1948, the words "British India" were 
inert the words "the Provinces". The Adaptation of Laws Order, 

u .v’ “8^^ ^1*® words "the Provinces" into the words "the States" 

niargin and the body of the section. Finally, the words "the 
■j*rt*j** replaced by "India" both in the margin and body of the 

section by Act III of 1951. 


law. — "Any Indian law" referred to in the section 
lftOP\ Sec. 188 of the Code of Criminal Procedure (Act V of 

» 1' definition of offence in the Code of Criminal Pro- 

■* ***^y act or omission made punishable by any law for the 
1 . lu force/* including "any act in respect of which a com- 

piaint may be made under Sec. 20 of the Cattle Trespass Act, 1871 (Act 


1. ^sji Mahmood Khan Doulat Khan v. 
Empcro^ A.I R. 1942 Siod 106 at p. »09; 


I. L. R. (i94^) Kar. 94 : 43 Cr L. J. 
888: 202 I. C. 681. 
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I of 1871)/* it follows that an Indian citizen may be prosecuted in 
India for anything done in foreign lands, if it is an offence under any 
Indian enactment though it may be an act of virtue in the place of 
commission. The clause as to sanction is his only safeguard, but it is a 
safeguard against which he has evidently no appeal. If. for instance, 
an Indian citizen vindicates himself by hghting a duel in France, his 
conduct would be gentlemanly in the place of his exile, but it will be a 
crime in India, for which the tribunals of his country may hang him. 
So again, if an Indian citizen commits adultery in England, he commits 
no crime, for adultery is no crime there, but he may be prosecuted for 
his act in India, because adultery is a crime in this country. 


3. Historical retrospect. — The course of legislation on the 
subject is well worth recapitulation here. Leaving alone, for the present 
the English statute on the subject, the first Act dealing with offences 
committed beyond British India was the Offenders in Foreign States 
Act. 1849^ (Act I of 1849) which purported to consolidate and supersede 
the several Regulations.^ which more or less, provided for the punish- 
ment of offences committed beyond British India. This Act made "all 
subjects of the British Government, and also all persons in the civil or 
military service of the said Government, while actually in such service, 
and for six months afterwards, and also all persona who shall have 
dwelt for six months within the British territories under the Govern- 
ment of the East India Company** amenable to Indian law for all 
offences committed by them within the territorty of any foreign Prince 
or State (Sec. 2. Act I of 1849). Section 1 of this Act which had repealed 
all the previous Regulations on the subject was itself, however, repealed 
by the Repealing^ Act of 1870 (Act XI V of 1870). Two years later the 
Foreign Jurisdiction and Extradition Act (Act XI of 1872). was passed 
which again made provision for the punishment of offences committed 
beyond the territorial jurisdiction of the Government. But the 
Preamble to the Act referred only to the "Native State'*, in which 
term, however, such a place as Cyprus was held to be included.^ This 
Act was superseded by a similar Act passed in 1879 (Act XXI of 1879). 
in which Chapter III (Secs. 9 and 10) dealt with the apprehension and 
trial of such offenders. These two Acts made all '^British subjects** 
equally liable to prosecution for offences committed by them beyond 
British India. In 1882. the Code of Criminal Procedure (Act X of 1882). 
was passed and the two sections in the Foreign Jurisdiction Act dealing 
with foreign offences were transposed to this Code, where they became 
its Secs. 188 and 189. and the corresponding chapter in the former Act 
was by the same piece of legislation repealed. These provisions of the 
Code have been reproduced in the Consolidating Act of 1898 (Act V of 
1898). and in consonance with the alteration thus effected the Foreign 
Jurisdiction and Extradition Act of 1879 was rechristened the 
Extradition Act. and it was again revised and re-enacted in 1903 (Act 
XI of 1903).* 


1. Section 4 (1), Cl. (O). 

2. Regulation V of 1809; Hcg..VIII of 1813j 
Reg. 1 of 1822. Sec. 1 ; Reg. IX of 1882; 
Reg. VI . I of 1829 of the Bengal Code ; 
Reg. II of 1829 ; Reg. XII of 1832 of 
tbe Madras Code ; Reg. II of 1827. Sec. 


4 of the Bombay Code. 

3. Gurmukh Singo, I. L. R. 2 All. 218 
(F. B.). 

4. S «0 tbe changes since brought about by 
Repealing Act of 1914 and the AmeDding 
Act of 1930. 
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So far» then, as regards Indian enactments, the only provisions now 
„ . . f in force is that embodied in the Code of Criminal 

rXnerctTnts Procedure, and it is Sec. 188, which Is produced 

below : 

» 

*'Stetion 181. — When an offence is committed by — 


(a) any citizen of India in any place without or beyond India; 

or (^) any person on any ship or aircraft 

Liability for offen- registered in India, wherever it may be j 
ce« committed out ® 
of India. 


h^ may be dealt with in respect of such offence as if it had been commit- 
ted at any place within India at which he may be found i 

* 

Provided that notwithstanding anything in one of the preced- 
ing sections of this chapter no charge as to any 
Political Agent to offence shall be inquired into in India 

inqiiJy imreharg^ unless the Political Agent, if there is one, for 

the territory in which the oflfence is alleged to 
have been committed, certifies that, in his opinion, the charge 
ought to be inquired into in India i and where there is no 
Political Agent, the sanction of the State Government shall be 
required i 

Provided also that any proceedings taken against any person 
under this section which, would be a bar to subsequent proceed- 
ings against such persons for the same offence if such offence has 
been committed in India shall be a bar to further proceedings 
against him under the Indian Extradition Act, 1903, in respect of 
the same offence in any territory beyond the limits of India.’* 


Principle. — This section merely provides for the uniformity of 
trial of offenders committed by an Indian citizen beyond the limits of 
India, for which he is liable to be tried in India, in accordance with 
any Indian law. The section does not authorize such a trial, nor does 
it specify the offences that are so triable. It merely enacts that, if a 

person is to be tried for such offences at all, it shall be under the Code. 

The question whether it is within the competency of a State to punish 
offenders for offences not committed within its territorial jurisdiction 
is one upon which there is some difference of opinion. On the one 

OifiTcrence of opi- it is asserted that since, subject totreaty or express 

nioo. compact, the judicial power of every State is co- 

extensive with its legislative power, no State can punish 
committed beyond its territorial jurisdiction. So Wheaton says s 
By the common law of England which has been adopted in this respect 
by the United^ States^ criminal offences are considered as altogether 
l^al, and are justificable only by the Courts of that country where the 
offence is committed. But this principle is peculiar to the jurisprudence 


1. WheatoQ’s /nnrmiltona/ Lao. Secs. lU. 
ID ; Hardcastle on Statut 0 La'o (2nd 
Ed.). Chap. VII, ptt RuiscI, G. J,. in 
R. V . JaTDcsoo, \ 18^6) 2 K. B. 425 at p. 
430t42T.L,R. 551. In 18J9 the question 
was referred to eminent jurists by the 
Government of India, and they recorded 
it at their opinion that the Legislative 

I. P. G.— 19 


Council cl India had power to legislate 
for offences committed on the high 
seas, but later on a difference view was 
given by the Law Advisers of the Crown., 
For.s>th's and Opinuni, pp. 

17.32 : libert'a Governweut oj India, pp. 
442 and 4D. 
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of Great Britain and the United States, and even in these two countries, 
it has been frequently disregarded by the positive legislation of each in 
the enactment of statutes, under which offences committed by a subject 
or citizen within the territorial limit of a foreign State, have been 
made punishable in the Courts of that country to which, the person owes 
allegiance, and whose law he is bound to obey. There is some contra- 
riety in the opinions of different public jurists on the question ] but the 
preponderance of their authority is greatly in favour of the jurisdiction 
of the Court of the offender's country."^ 


5. Meaning of words . — any iaw*\ that is, any other law, such 
law have been set out before. See para. No. 2 above. The words **Vof 
any aet‘* would include also illegal omissions.^ 


6. Legislative powers of Indian Government and extra-terri- 
torial operation of Indian laws. — At the time of the enactment of the 
Code, the Indian Legislature possessed the powers conferred on it by the 
Government of India Act, 1833,^ which empowered it to make laws for 
all territories of the East India Company *'and for all places and things 
whatsoever within and throughout the whole and every part of .the said 
territories, and for all servants of the said Company within the domi- 
nions of Princes and States in alliance with the said Company".^ The 
question whether this section enabled the Indian Legislature to legislate 

for the trial and punishment of offences committed be- 
Fosition of law yonj territories was referred by it to four eminent 

Independence. English jurists, who recorded their opinion in the affir- 
mative,^ but they refrained from mentioning from what 
particular words in the section that power was deduoible. It was not 
long before the Law Advisers of the Crown recorded the contrary 
opinion.® 

Now, the fetter imposed upon the Federal Legislature by See. 99 (2) 

of the Government of India Act, 1935, has been removed 
Poiition under Sec. 6 (1) of the Indian Independence Act, 1947, and 

‘,ndS°“ “ ““der Art. 245 (2) of the Constitution of India, "no 

law made by Parliament shall be deemed to be invalid 
on the ground that would have extra-territorial operation". This clause 
of the Constitution may be taken to confer unlimited extra-territorial 
jurisdiction upon the Union Parliament. Entry No. 57 of List I of the 
Seventh Schedule to the Constitution expressly empowers the Union 
Parliament to legislate with respect to fishing and fisheries "beyond ter- 
ritorial waters". 

The rulers of the Native States had, prior to 1947, the authority 

to pass extra-territorial laws relating to offences com- 
mitted by their own subjects and vesting in their 
own courts the power to try them, except where the 
.contrary is made out by evidence in the case of 
any individual State. (So far at least as Rewa State 
is concerned, the contrary has not been proved.) That power has 
not in any way been curtailed either by the Integration Covenant or 


Position of law io 
the Native Todian 
States before 1947. 


1. Wheaton’s Inltrnalional Law, Secs. 113, 
ct. teq. 

2. St4 Sec. 32, 1. P. C. 

3. 3 &. 4 Will. IV, c. ft5. 

4. Ibid., Sec. 43 . 


3. opinion cited in exitneo io Ilbert’a 
Govirnnunt of India, Cbap. Vl% pp. 442 
and 443. 

6. Forsyth's Catet and Opinions on Constitu- 
tional Law» pp. 17, 32. 
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by Ibc Instrument of Accession. Therefore, Secs. 3 and 4, I. P. C., and 
Sec. 188, Or. P. G., at least in so far as it affected the subjects and Courts 
of the State, were entirely within the legislative competence, of the States 

concerned for all purposes of adaptation and amendments, and having 

been so adapted, they are validly in force at least in Vindhya Pradesh.^ 

7. Extra-territorial operation. — The enforcement of a law is by 

its nature territorial, for no State allows other States, as a general rule, 

to exercise powers of Government within it.^ But the operation of a law 
may sometimes extend to persons, things and acts outside its territory. 
Extra-territorial operation means “the effect to be given in the Courts 
and within the territory of the enacting States as against person with- 
out that State or in respect to property situate or transactions happen- 
ing abroad.**® 


It may be that under International Law a State is not competent 

to enact a law having extra-territorial operation, 
Posiiion under but the Municipal courts of the State which passed the 
iDteinational Lavy. law must give effect to the law, regardless of any law 

of the comity of nations.* Again, a Legislature which 
passes a law having extra-territorial operation may find that what it 
has enacted cannpt be directly enforced, but the Act is not invalid on 
that account and the courts of its country must enforce the law with the 
machinery available to them.® 

Section 188, Gr. P. £1., creates no offence ; coupling with Secs. 186, 
187 and 189, Gr. P. G., it prescribes a procedure by which is conferred 
an extra-territorial jurisdiction as respects offences committed (i) by 
citizens of India in any place without and beyond India, or (li) by any 
person on any ship or aircraft registered in India, wherever it may 
be I a "floating*’ India, so to say^ in any part of the globe. It is only 
a corollary to Sec. 4 of the Penal Code which provides for extension of 
the Code to extra-territorial offences. Again, whereas Sec. 4 of the 
Penal Code confines itself to any offences committed (1) by any citizen 
of India in any place without and beyond India and (2) by any person 
on any ship or aircraft registered in India wherever it may be, its pro- 
cedural counterpart *(Sec- 188) speaking the same language, as it must, 
there is another section of Penal Code, Sec. 3, which also provides for 
the extra-territorial operation of Code to any person liable by Indian 
law, to be tried for an offence committed beyond India, in the same 
manner as if it had been committed within India. In spite of such 
extra-territorial operation the warrant issued by a Magistrate will not 
have an extra-territorial effect. It will run inside of India, and not 
beyond. And then for offences committed beyond India, if the offender 
is found in India as Secs. U6 and 188 of the Criminal Procedure Code 
contemplate, either arrest and try him here (an extra-territorial opera- 
tion) or extradite him into the country where it is said, he has commit- 
ted the offence.® 


Rao Shiv Bahadur Siogh v. State of V. 
P.. A. I. R, 195 ^ s. C. 394 at p. 403 
2. Salmond's Juruprudtnce, 1948 Ed., p. 75. 
3* Clement’s Canadian Conttilution, p. 61. 

4- Jefferysw. Booaey. (1854) 4 H. L. Cas. 
815 at p. 939 : 24 L. J Ex. 81. 


5. Birit sh Columbia Electric Railway Co. 
Ltd. King. A. I R 1946 P. C. 180 at 

p. 185. 

6. Jugal Kishore Mote ». Chief Presidency 
Magistrate, Calcutta A. I. R- 19'38 Cal. 
220 at p. 227. 
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8. Foreigner committed offence in India but not corporeally 
present in India^ if can be ponished. — A reference to Sec. 3 of the 
Code clearly indicates that it is implicit therein that a foreigner who 
commits an offence within India is guilty and can be punished as such 
without any limitation as to his corporeal presence in India at the time. 
For if it were not so, the legal fiction implicit in the phrase '*if such act 
had been committed within India" in Sec. 3 would not have been limit- 
ed to the supposition that such act had been committed within. India, 
but would have extended also to a fiction as to his physical presence at 
the time in India. ^ 

9. Presumption against extra*terrltorlal operation. — Primari- 
ly the legislation of each State is presumed to be territorial,, accord* 
ing to the comity of nations. Hence, in the absence of an intention 
clearly expressed or to be inferred from its language or from the 
object, subject-matter, or history of the enactment, the general pre- 
sumption is that the Legislature does not design its statutes to operate 
beyond the territorial limits of the State.^ This presumption against 
extra-territorial operation has its most rigid application as regards 
criminal or penal laws. Acts committed by foreigner outside the ter- 
ritory of the enacting State are not taken to be covered by a criminal 
or penal law unless such construction is irresistible. One exception to 
this rule is piracy jure gentium.^ 


4. The provisions ot this Code apply also to any offences 

Extension of Code to Committed by 

extra-territorial offence. 


(1) any citizen of India in any place without and be- 
yond India, 

(2) any person on any ship or aircraft registered in 
India wherever it may be. 

Explanation , — In this section the word “offence” includes 
every act committed outside India which, if committed in India, 
would be punishable under this Code. 

Illustration 

A, who is a citizen of India commits a murder in Uganda. He can 
be tried and convicted of murder in any place in India in which he may 
be found. 

S Y N O P‘S I S 


1. 

Amendment* ^ 



territory, trial in India, validity of. 

2. 

Analosous law* 


6. 

Form of Charge. 

3. 

Indian citizeo- 


7, 

High seas. 

4. 

Offences committed without and 
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— Extradition. 

beyond 

8. 

9. 

10. 

Admiralty jurisdiction. 

Jurisdiction of lodian High Courts. 
Mofussil Courts. 

5. 

Subsequent dcquifiiioD of Indian domicile 
by accused committing offence in foreign 
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J Mobatik Ali Ahmfd v. State of Bombay, 
A. I. R. 1957 S. C. 857 at p. 870 : ( 1958) 
S. C J. Ill : (1958) M. L. J. (Cr.)42: 
1957 Cr. L. J. 1346. 

2. Maxwell, 9ih Ed., p. 149 ; Jeffciys u. 


Boosey, (1854) 4 H. L. 815 at p. 955, per 
Lord Cranworth. 

3. R. V, jamesen. [IB96) 2 Q B. 245; Cooke 
o. Vogeler Co.. il901) A. G. 102 ; R. v, 
Watkem. (1908) 14 B. C. R. 1, 
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1. Ameadmeiit. — This section previously ran as under i 

"4. The provisions of this Code apply also to any offence 

« j committed by — 

Extentioa of Code to 

extra-territorial off- 
cDCefi* 

(1) any Native Indian subject of Her Majesty in any place 
without and beyond British India ; 

(2) any other British subject, within the territories of any 
Native Prince or Chief in India j 


(3) any servant of the Qjneen whether a British subject or not 
within, the territories of any Native Prince or Chief in India.*' 


EMplanation. ^In this section the word "offence** includes every act 
committed outside India, which, if committed in India, would be punish- 
able under this Code. 


Illustrations 


(fl) A, a coolie, who is a Native Indian subject,, commits a 
murder in Uganda. He can be tried and convicted of murder in 
any place in British India in which he may be found. 

{b) B, a European British subject, commits a murder in Kash- 
mir. He can be tried and convicted of murder in any place in 
British India in which he may be found. 

(c) C, a foreigner who is in the service of the Punjab Govern- 
ment, commits a murder in Jhind. He can be tried and convic- 
ted of murder at any place in British India in which he may be 

found. 

(rf) i>. a British subject living in Indore, instigates E to commit 
a murder in Bombay, D is guilty of abetting murder. 

As would appear from the persual of the original section it had 
four clauses. By the Adaptation of Laws Order, 1950, Gls. (1) and (2) 
of the old lection were replaced by the new clauses which now stand in 
the section and Gl. (3) was deleted. The old section had four illustra- 
tions. Illustrations (6). (r) and (t/1 were deleted and in Illustration (o) 
the words "is a coolie wh'o is a Native Indian subject" were replaced 
by the words '*who is a British subject of Indian domicile* by the Adap- 
tation of Laws Order, 1948. Subsequently the Adaptation Laws Order. 
1950, altered the words *'a British subject of Indian domicile" into "a 
citizen of India". 


2» Analogoas law. — ^This section was substituted by the Amend- 
ing Act. 1898,1 but in view of the last section and similar provisions of 
Sec. 188 of the Criminal Procedure Code, it appears to be redundant. 


The origioal Sec. 4 was repealed by 
Sec. 2 of the Indian Penal -Code Amend- 
aent Act, 1898 (IV of 1898;, and the 
section printed in the text eubstituted 
for it. For Statement of Objects and 


Reasons of ihc Bill which became Act 
IV cf 1898, and for Report of Select 
Committee, sec of Indict 1897, Pt. 

V. p. IBS I ibid., Pt. V, p. 13. 
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The combined effect of these sections is to attract the application 
General tcopt of the of the Penal Code in the following cases : 
srciioD. 

(1) If an offence is committed by an Indian citizen in India* 

(2) If an offence is committed by a citizen of India ih any 
place without and beyond India. 

(3) If an offence is committed beyond India it may be tried in 
accordance with this Code as if such offence has been committed 
in India. But the person to be thus tried for an act must be 
liable by any Indian law.^ These words apparently restrict the 
operation to cases specified in the Extradition Act XI of 1903, 

and Secs. 186 and 188 of the Code of Criminal Procedure. 

( 

(4) Where an offence is committed by any person on any ship 
or aircraft registered in India, wherever it may be. 

(5) If an offence is committed {a) by a foreigner in India, or 

(6) by a foreigner in a foreign territory but he continues the 
criminal act in India. 

Where an offence is committed wholly by a foreigner in foreign 
territory he cannot on the principles of International Law be tried in 
India. It is an accepted doctrine that the law of the country where the 
crime is committed governs the nature of the offence and the Courts of 
that country alone have jurisdiction to try the offender.* 

3. Indian citizen. — So far as an Indian citizen is concerned he 
should be deemed to have committed an offence in India, even if he has 
committed the offence outside the limits of Indian territory and even 
if the act complained of does not constitute an offence under the law 
prevailing in the place in which the offence was committed. Although 
it is true that Goa, Daman and Diu came to be merged in the Indian 
Union with effect from 20th December, 1961 and although from that 
date, they became Union territories, still an offender could not be 
tried in Daman territory by Daman Courts for an ^offence committed 
by him in 1953, when the offender was an Indian citizen and the offence 
falls within the purview of Secs. 3 and 4, I. P. C. It is the date of the 
offence, which would be determinative of the issue and on the date of 
the offence, the matter was governed by the provisions of Secs. 3 and 4, 
IPG and Sec 188 Gr. P. G. That position would continue unchanged 
till the extension of 'the provisions of the Indian Penal Code and the 
Code of Grimnal Procedure to Goa, Daman atid Diu territories. 

4. Offences committed without and lieyond India. — Where an 
offence is committed without and beyond India and the offender is in 
India, either of two courses may,be adopted. He may either be surren- 
dcred to be tried in the country in which the offence has been commit- 
ted that is, he may be extradited, or he may be tried in the exercise of 
extra>territorial jurisdiction. 


1 E«ub Ibrah tn. (1845) Perry's Oriental 
Cases, 577 ; Dc Sylva, (1909) 11 Bom. 
L. R. 221 t I. L. R 33 Bom- 380. 

2. Anaodgir. 7 S. L. R. 12b : 24 I. G. 599 ; 
Kiiban Kuer. 20 P. R. 1878 (Gr.); Roda, 
30 P. R. 1889 (Gr.) ; Baladeva, I. L. R. 
28 All. 372 ; Gokaldas Amarsee u. 


Eoiperor, A. 1. R. 1933 Siod 333 at 
p. '^35 : Nawabji, 37 P. R. 1981 (Cr.) ; 
Pirial. 10 B. H. C R. 356 ; Storey's 
Conjiict oj Lavas Act^ 23. 

3 Pheroze jehangir Dastoor o. State, A 1«R. 
1964 Bom. 264 at. 266 : 66 Bom. L. R. 
225 : 196* M. L. J. 339. 
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Extradition . — The jurisdiction of a State over all persons within its 
territorial boundaries and its rights in consequence to punish them for 
violation of its law is frequently defeated for the time being by the 
escape of an offender into the jurisdiction of a neighbouring State So 

strictly is the independence and severeignty of States 
Bxerci»e of juris- interpreted that not even the repression oT the most 
Sn?L““rUorJ outrageou. crime, will warrant the eaerci.c by one 
of snoihcr State. State of the slightest act of jurisdictional authority 

within theicrritory of another Slate. In the famous 
Nasik Conspiracy case,*^ Savarkar accused, while being brought from 
London to Bombay in a British vessel escaped from the vessel while she 
was in the port of Marseilles i but he was caught and returned to the 
vend with the' unauthorized assistance of the local police. He was 
then brought to Bombay and committed for trial by a special Magis* 
trate of Nasik. The French Government demanded that the prisoner 
should be returned to France and a formal demand made for extradi- 
tion. The British Government declined to surrender the prisoner. 


Upon reference of the dispute to the Permanent Court of Arbitration, 
it was decided that while there were irregularities in the recapture^ of 
the prisoner at Marseilles there was no rule of International Law im- 
posing an obligation to return him.* Under these circumstances a 
mutual interest in the maintenance of law and order and the administra- 
tion of justice has led nations to co-operate with one another by 
surrendering fugitive criminals to the State in which the crime was 
committed. This surrender, in compliance with a ■ formal demand and 
in accordance with the conditions attached to the general obligation 
assumed in the treaty agreement, is known as extradition.^ The 
procedure for securing the surrender of a fugitive offender from 
India depends upon where the offence was committed. If the offence 

was committed in a foreign State, the procedure laid 
AppiicabilUy cf in Sec. 3 of the Indian Extradition Act has to be 

Act and FuJuive followed. In such a case if the Indian Government 
Ofiflodeis Aci. thinks fit and the offence committed is not of a political 

character the fugitive offender may be surrendered on a 
requisition being made. In order that an offence may be of a political 
character it is necessary that there must be more than one party in the 
State and each party must be seeking to impose government of its own 
choice on the other or others. If an offence is committed in persuit 
of this object, then it is of a political character but not otherwise.* If 
an offence was committed in a part of the British Commonwealth then 
the question of surrender of the fugitive offender would be governed by 
the Fugitive Offenders Act, 1881.® 


. Courts in India possess extra-territorial jurisdiction to try offenc^ 
p committed on land, on high seas and in the air and 

,&x(ra-terii(oria) Ko.r,. rnnferred bv Secs. 3 and 4 of 


powers have been conferred by Secs. 3 and 4 of 

lodlMCourr. this Code and by Sec. 188 of the Code of Criminal 

t*rocedure. Section 188 has been set out in full in the 

notes under Sec. 3. 

Where dacolty was committed in a former Native State but the 
stolen property was found in British territory, the conviction for dacoity 


1* ViDayak Damndar Savarkar. 1 L, K. 35 
Bom. 225 : 13 Bom L. R. 296. 

Hague Court Reports, p. 275 ; Fenwick 
case, 384 ; Hudson case, 969. 


3. InUrnattonal Law by Guarles O. Fenwick 
3rd Fd., p. 330. 

4. Mounier. 0^94) i Q, li. Cave, J. 

5. 44 & 45 Viet., c. 69. 


152 


INDIAN PENAL CODE 


[S. 4 


could not be sustained and was altered to one for receiving stolen pro- 
perty.^ This Bombay decision was followed by the Calcutta High Court 
and a Nepalese subject who stole cattle and brought them into British 
territory was convicted of dishonestly retaining the stolen property 
though he could not be convicted of theft.^ The view of the law in .the 
last two cases cited was dissented from in a Full Bench decision of the 
Bombay High Court on the ground that an offence such as receiving and 
retaining stolen property which is in its very nature accessory to the 
principal act, should be conformed to those acts which are made 
criminal by the Code itself.^ .The language of Seo. 4, I. P. C., and 
Sec. 188, Cr. P. G., plainly means that if at the time of the commission 
of the offence, the person committing it is a citizen of India^ then even 
if the offence is committed outside India he is subject to the Jurisdic- 
tion of the courts in India. The rule enunicated in the sections is 
based on the principle that qua citizens the jurisdiction of courts is 
not lost by reason of the venue of the offence. If. however, at the 
time of the commission of the offence the accused person is not a 
citizen of India, then the provisions of these sections have no application 
whatsoever.^ There are, however, certain offences, such as murder^ 
piracy, or promotion of revolt which the laws of all nations regard as 
far too heinous to escape punishment in the country where they are 
committed. If the law were otherwise it might imperil the peace of 
States, but the comity of nations draws a line between a direct excite- 
ment of revolt and an agitation for political reform, though it may 
result in a revolt. 


5. Subsequent acquisition of Indian domicile by accused 
committing offence In foreign territory, trial in India, validity of. 

— The language of Sec. 4 of the Penal Code and Sec. 188 of the Code 
of Criminal Procedure, 1888 (V of 1888) plainly means that if at the 
time of the commission of the offence, the person committing it is a 
citizen of India, then even if the offence is committed outside India, 
he is subject to the jurisdiction of the Courts in India. The rule 

enunciated in the section is based on the principle that 
Pcinctple of the qua citizens the jurisdiction of the Courts is not lost by 
•ectioD, reason of the venue of the offence. If, however, at the 

time of commission of the offence the accused is not a 
citizen of India, then the provisions of these sections have no application 
whatsoever. 


A foreigner was not liable to be dealt with in British India for an 

offence committed and completed outside British India 
under the provisions of the sections as they stood before 
the adaptations made in them after the f^artition of 
India. Illustration to Sec. 4, I. P. C., delimits, the 
scope of the section. It indicates the extent and the ambit of this 
section. 


Illuatraiion if 
delimits the scope 
of the section . 


In the Illustration, if A was not a Native Indian subject at the 
time of the commission of the murder the provisions of Sec. 4, I. P. C., 
could not apply to his case. The circumstanoes that after the commis- 
sion of the offence a person becomes domiciled in another country, or 


1. Lakbya, 1. L. R. I Bom. 50, 

2 SunkerT. L. R. (1880 6 Cal. 307. 

3. Maorga I.L.R (1831) 5 Bom. 338 (F B ) 

4. Central Back of India, Ltd. ». Ram 


Naraio, A. I. R. 1955 S. C. 36 at p. 38 : 
1954 S. G. A. 1305, affirming A. I. R* 
1952 PuDj. 178: 
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acquire, citizenship of that State,, cannot confer jurisdiction on the 
Courts of that territory cestrospectively for trying offences commuted 
and completed at a time when that person was neither the national ol 

that country nor was he domiciled there. 


Thus where an accused who had a domicila of origin in the district 
of Multan and had to be assigned to Pakistan on partition of India, 
commits an offence in Pakistan, he cannot be tried for that offence by a 
criminal court in India, after his migration to India and thereafter 
acquiring the status of a citizen of India. The subsequent acquisition 
by the accused of Indian domicile cannot affect the question of jurisdic- 
tion of Courts for trying him for crimes committed by him while he did 

not possess an Indian domicile. 


6 Form of charge.— ’ n all criminal cases in which it is necessary 
to frame a charge, it should describe the place of commission of the 
offence in such a manner as to show whether it is within or beyond In^ia. 
And where the Court would not have jurisdiction but for the special 
circumstances here mentioned, the charge should state them. A charge 
should be worded thus : 


(1) “That you, being a citizen of India {omii these words ij the 
fltfcujid a/or«g««r) o-n or about the day of , at . 

within the dominions did, etc.** 


If the offence was committed on the high seas, state— 

(2) “That you, on or about the day of being 

9.n\n6iancitixcn{omitthesewprds iftheaceused a 

board the Indian ship on the high seas. did. ttc and thereby 
committed an offence punishable, etc. 

7. High seas.— Outside the territorial waters of severaJ Stat^ as 
circumscribed by the maritime belt following she sinuosities of the 
coast, lie the high seas. These bodies of water, einbracing the several 
oceans, the arms or branches of those oceans, such as Mediterranean 
Sea, the North, the Baltic, the Garribean and the Black Seas 
gulfs too wide at their mouths to be territorial, such as the Bays oi 
Biscay and Bengal, and connecting seas, such as the sea of Marmora and 
the Red Sea* are open to all nations alike for purposes of navigation of 
deep sea fishing, and of submarine cable communication. Upon the 
high seas no State may claim rights of jurisdiction other than over ships 
flying its National flag ; and on these the basis of control is personal 

rather than territorial.* 


8. Admiralty jurisdiction —Adverting now to the offences com- 
mitted on the high seas, which are no man's territory, the jurisdiction ol 
the Indian Court depends upon what is known as the admiralty jurisdic- 
tion. It is founded on the principle that a ship on the high seas is a 
floating island belonging to the nation whose flag she i^s Hying, it 
extends over all ships of a nation that use its flag, whether they be 
anchored or sailing, whether on the high seas or in rivers below the 


!• CcttralBdok oi iudia u. Ram Naiaio. 
A. 1. R. 19'^5 S. C. 36 at p. 38. 

I. P. G.^20 


Interralional Lnw bvChulcs l-eii%>ick, 
3rd Ed., p 417. 
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bridges where tide ebbs and flows and where great ships go> And 
It makes no difference whether the ship is made fast to the bottom of the 
river by anchor and cable, or to its side by ropes from the quay.a In 
such a case, only two questions arise, ^the first, a question of place, the 
second, a question of person. In order to establish the British jurisdic- 

Condition, for the is nece.sary is that the ship should be a 

exeic'se of admiralty "fitish ship sailing under the British flag, which may 
jurifdiction. DC established by parol, it being by no means essential 

. that the register of the vessel be produced.^ For if 
the ship was registered as a British ship and sailed under the British 

flag, but the owner is not a natural-born British subject, the admiralty 

jurisdiction will not extend to offences committed upon it.^ On the 
other hand, if the owner was a British subject, that jurisdiction will 
extend to all offences committed thereon, whether the offenders be 
j subjects or foreigners. In that case, the question how the 
offender happened to come on board is immaterial. He may have gone 
there voluntarily or may have been brought there against his will, in any 
case the Admiralty Court will have jurisdiction over him » 


So far, then, the law is clear and well settled. The only difiicuUy 

Difficulty io ibc line Subject presents U witb respect to what shall 

of demarcation of be considered as the line of demarcation between the 

'^^^P^’^Vand thc high seas. Here, too, the jurisdiction 
seas. ® Court of the country up to a marine league is 

cc • '^ndpputed. The difficulty, however, arises where the 

oncnce committed is in harbours or below thc bridges in great rivers 
which are partially enclosed by land. But here the question is one of 
tact and not of law, or if the haven, creek or river is within thc body of 

a country both the'Amiralty and the Common Law Courts have concur^ 
rent jurisdiction.® 


At one time, offences committed on ihe high seas were said to be 

Juriadic ion of ^*c*«sively within the jurisdiction of the Admiralty 
AdmiraUy Court and Go«rt, but they arc now placed within the jurisdiction 
ordinary Criminal the Ordinary Criminal Courts.'^ The Admiralty 

Offences Act confers upon all Magistrates jurisdiction 
to try and dispose of all offences committed by any 
person ‘*upon the sea or in any haven, river, creek or place where the 
Admiral or Admirals have power, authority, or jurisdiction, or if any 
person charged with the commission of any such offence upon the sea 
or in any such haven, river, creek or place shall be brought for trial to 


1,0- d Blackburn ia Aodeison, ('868) 
L. R. 1 C. R. Ibl ; 38 L. J. (M. C.) 
12 . 

2. Anderson. tl868) L. R. T. C. C. R. 161 t 
Jemot, Old Bailey, Feb. 28. 1812 M. S, 
cited in Arch. Plead, (32nd Ed.), p. 
634 ; Allen, 1 Moo. G. C 154 ; Carr. 
'0 Q. B. D. 76 at p. 79 ; Leiley, (186t) 
29 L. J. iM. C.) 97. 

3. Merchant Sliipping Act, 1854 (17&18 
Vier..c. 104) Sec. 1C6 ; SV(.d Seberg. 
(1870) L.K. 1 O. C R. 264 ; Allen, 
(1866) 10 Cox. 405 

4. Adaiph Bjjrcscii, 10 Cox. 74. 


5. Sven Seberg, (1870) L. R. 1 C C. R. 
264^; Benito Lopsez Cb'istian Satiler. 
(185BI 7 Cox. 431 ; In re Susinab, 9 
B. & C. 446 ; In re Parisot. (1889) 
T. L. R. 334 ; Savarkar, 13 Bom. L. R. 
296 ; SalimuHab, f. I . R. 39 Gal. 487 
at p. 490- 

6. JoLn Bruce, 2 Leach. 1093 ; Essub Ibra- 
him, (1845) Pcrr>’» O.iental Cases, 577; 
De Sylva, 1 1 Bom. L R. 721 : I. L. R. - 
33 Bom. 380. 

7. Admira'ty Oifrnces Ad. 1849 (*2 & 

13 Viet. c. i’O) ; Merchant Stripping 
Act. 1894 ( >7 &. 58 Vic'.. c. 60). 
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any colony.**^ The Merchant Shipping Act, 1894, further makes provi- 
sion for the trial of such offence by the ordinary tribunals,^ while the 
Courts (Colonial) Jurisdiction Act^ enables the Courts in this country to 
regulate the procedure at the trial and the sentence by the law of 
India.^ 


During the British rule in India the Governer-GeneraMn-Council 

had no power to legislate for offences committed on 

Power of Indian high scas outside the territorial limits of British 

Legislature to legis- j* 

late for offence c<^- India, his jurisdiction extending only to the high seas 
miued oh h gh seas, within three miles off its coasts.® It was, therefore, 

held that the Code had no application to offences com- 
mitted on the high seas and all offences so committed were to be tried 
under the English law.® In R. v. Elmstone cited above the prisoners 
Elmstone and Whitwell who were the brokers, resident in Bombay, of 
a British ship named “Aurora", conspired ia Bombay with Harriot* her 
Master, and one Marks, her carpenter, that she should be destroyed 
before she reached Liverpool, the object of the conspirators being to 
defraud the underwriters, upon certain cargo shipped by them. The 
ship sailed from Bombay on the llth of June, 1870, and when it had 
proceeded about 50 miles off the harbour prisoners set the ship on fire and 
in collusion with the Master she was destroyed. The four co^conspira- 
tors were arrested and committed for the trial in Bombay. A question 
that fell for decision was whether those offences came within the Penal 
Oodc or the English law. It was held by a Full Beach that while the 
procedure applicable was Indian, the substantive law applicable to 
their case was the English law. The same view was taken by another 
Full Bench of the Calcutta High Court in a case in which the prisoner 
Thompson had grievously hurt one Ned on board the British ship 
"Scindia” upon the high scas.^ This, however, is no longer good law. 
On attainment of independence, India is now a sovereign State and 
she can legislate for offences committed on the high seas outside iti 
territorial waters as . well as within the marine league and she has done 
so by making appropriate changes in Sec« 3 and 4 of this Code and in 
Sec. 188 of the Code of Criminal Procedure. Therefore, the law stated 
Jn the preceding paragraphs holds good in the case of India also. 


Jurisdiction of Indian High Courts. — It has been already 
jtated before that the Ghartei'^d High Courts of Bombay, Madras and 
Calcutta generally inherited the jurisdiction possessed by the Supreme 
Court which they replaced. These Courts pos'iessed the jurisdiction of 
the High Court of Admiralty ia England as it stood in 1823.® Their 
^risdiction in Vice-Admiralty was created by commission from the 
High Court of Admiralty in Er gland in 1843.‘‘> With the exception of 
^ u High Court, which has no Admiralty jurisdiction, the 

other three Chartered High Courts were, by statute, declared to be 
'-‘Olonial Courts of Admiralty (XVI of 1890 within the meaning of the 


AdtniraUy Offences Act, 18t9(12& 

57 & 5 B vici., c. 60. Secs 684 687 ; also 
W ib. Secs. 689 and 6^0. 

3. S7 & 38 Viet , c. ?7. Sec 3. 

Kltnstone. 7 B. H. C R. (Gr. G ) 89; 
bMimuUah, IX.H 39 Cal 487. 

Kaitya, 8 B. H. C. R. ^Gr C.) 63. 

• « & 13 Viet., c. 9 t. Sec. 2 ; K. u. F.Kns- 

tone. 7 B H.C.R (Cr.i 86 ; 3. Th 


son. I B. L R. (Cr. O. J.) 1 ; Kasiya, 8 
B. H. C. (f r.) 68. 

7. R 0 Iboxpso.T, I B. L. R (Cr. O. J.) 1. 

8. The Asai.' i B H G R. (G. J.) 64 ; 
Bardot Ttie Augusta, !0 B H. C 110, 
rontra The Portugal, 6 B L.R. 323 ar pp. 
3^0-31. 

9. As to the ' .caoiog ot Vice-AdnDiraltv 
C"»uft. Culoii’al Courts of Admiraltv 
Act, 1819 (-35 & 54 Viet., c 27, Ser. 9). 
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Colonial Courts of Admiralty Act.^ These three High Courts therefore 
possessed the same jurisdiction in Admiralty as the Amiralty Courts in 
England. This jurisdiction of the High Courts is now preserved by 
Art. 225 of the Constitution of India which runs as follows i 

**225. Jurisdietion of existing High Courts. — Subject to the provi- 
sions of this Constitution and to the provisions of any law of the 
appropritate Legislature made by virtue of powers conferred 
on that Legislature by this Constitution, the jurisdiction of, and 
the respective powers of the Judges thereof in relation to the 
administration of justice in the Court including any power to 
make rules of Court and to regulate the sitting of the Court and 
of members thereof sitting alone or in Division Courts, shall be 
the same as immediately before the commencement of this 
Constitution : 

Provided that any restriction to which the exercise of original 
jurisdiction by any of the High Courts with respect to any matter 
concerning the revenue or concerning any act ordered or done 
in the collections thereof was subject immediately before the 
commencement of this Constitution shall no longer apply to the 
exerci»e of such jurisdiction.** 

10. Mofassll Courts. — As regards the Mofussil Courts, it appears 
that they did not possess any jurisdiction prior to 1860 when a 
limited jurisdiction was conferred on them by the Admiralty Jurisdic- 
tion (Inuia) Act.2 This jurisdiction was, however,^ enlarged in 1891 by 
the provision of the Merchant Shipping Act, which gave all Courts 
jurisdiction to try offenders wherever found. * 

11. Airships and aeroplanes —Regarding jurisdiction in respect 
of offences committed in airships and other aircrafts, in para. 45 (p. 125) 
of the 5th edition of this book it was observed i *’On the principle cujus 
est solum ejus est usque ad caelum et ad injeroSt the column of air testing on 
the earth belongs to him who is the owner of the soil. Consequently 
offences committed in airships and other aerial craft would be ordinarily 
subject to the law of that country ; though it is possible that by treaty 
or otherwise some other arrangement might (fic.) come to between the 
nations for determining the value of the offence and the law and 
cedure applicable to it.*’ But the present section as adapted in 1950 
clearly enacts inter alia that this Code shall apply to any offence com- 
mitted by any person on any aircraft registered in India wherever it 
may be and Sec 188 of the Code of Criminal Procedure as amended up 
to date says inter alia that subject to the proviso mentioned therein 
when an offence is committed by any person on any aircraft registered 
in India, wherever it may be, he may be dealt with in respect of such 
offences as if it had been committed at any place within India at which 

he may be found. 

5. Nothing in this Act shall affect the provisions of any 

Cctain i»ws no, ,o Act 'for punishing mutiny and desertion of 
be affected b ' is *ct. officets, soldiers, sailots or airmen in the service 


53 & 51 Viet , c. 27. 

2. 23 24 Vici , c Hb, I and 2. 


3. S'c. 686. 57 & 5« Vict.,c 60. 
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1. Amendmeot. 
2 Analogous. 
3. Principle. 


of the Government of India or the, provisions of any special or 
local law. 

SYNOPSIS 

4. Meaniog of words. 

5. Savicg of i tber laws. 

' 6. Preservation of CommoD Law righvs. 

1. Amendment. — The present section was substituted for the old 
one by the Adaptation of Laws Order, 1950. Before that the section 
stood as under: 

*'5. Nothing in this Act is intended to repeal, vary, suspend 

or affect any of the provisions of the Statutes 
T 3 and 4, William IV. Chapter 85 or of any Act 
this'Act. ^ Parliament passed after that Statute in any 

wise affecting the East India Company or 
British India or the inhabitants thereof i or any of the provisions 
of any Act for punishing mutiny and desertion of officers, soldiers, 

sailors or airmen in the service of Her Majesty or of any special 

or local law." 

The words "British India * were substituted by the Government of 
India (Adaptation of Indian Law-) Order, 1937, for the words '"the 
said territoncs'* i after the words "East India Company** or the word 
^^soldiers and/or "airmen’* were introduced by Act X of 1927 and 

XXXV of 1934 Previous to this in 1870, the words "or 

government of Indian 

Act XIV of <le»cted by 

2. AnalogoQB law. — The provisions of 3 and 4, William IV c 8'i 

Governmem o? India 

1883, apart from this section, could not be affected by Iceislation in 

been passed by Parliament "affecting the East InHil ^ ^ 
said territories or the inhabitants ^ India Company, or the 

of Parliament, they remaned as a ^ they were all Acts 

Acts of the Indian Legislature The Act ^ unaffected by the 

dtsertion of officers and .u . punishing mutiny and 

English Mutiny Act 187ft Pm . “ '^ice of Her Majesty was the 

ma^de in the Arm^'a^d Nav^AT^ desertion was 

and . ,peci“lVroced„re fo Criminal Code of Ua own/ 

It also laid down a list of n.arQ«^ offenders by court-martial.* 

f persons who were subject to military law.® 

now enacte*d'7n"K In'dfarA^ »PP**<=»t>le to India are 

Force Act XLV of 1950 XLVI of 1950, and the Indian Air 


'■ &.33 

Vice,, c. 69, Sec 3. AU statutes bcariog 

OD the Gover. ment of lodia were for- 
mally ic;ealed, and consolidated in the 
J^overnmcDt of India Act. I9'5 (5 & 6) 
’■■'‘•V, c. 61 ; now sft ibid.^oi 1935 


2 . 

3. 

4. 
5* 


(2'i&.26)Geo. V. c. 42. 

44 & 45 Vici., c. 58. 

44 & 45 Viet. c. 58, Secs. 4 
/did., '^ecs. 4.5—75. 
itid. Secs. 175—183. 


— 44 . 
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Effect 

section. 


3. Principle. — This section is enacted ex majori ex eautela, for the 

enactments, purporting to be hereby saved, are from 
of this their very nature unaSected by the Code. The saving 

of. special or local law is in accordance with the 
general principle gsneralia specialibus non derogant.^ These 
certainly required to be saved in view of the sweeping provisions of 
Sec. 2 which, as observed by the Madras High Court, ’'has cither no 
operation at all, or else, as I believe it to have' done, it repealed all 
existing penal enactments in force on the date from which the Code was 
to come into operation. Then the effect of Sec, 5 was to qualify this 
general repeal, and to declare that notwithstanding it, offences defined 
by special and local laws should continue to be punishable as heretofore. 
It may be that it was not competent to the local Legislature to repeal 
or affect the provisions of some of the laws enumerated in Sec 5; but that 
is immaterial.^so far as special and local laws are concerned, for clearly 
they might have been, and but for Sec. 6t would, as I conceive, have 
been repealed. Tf, therefore, a person were required to ascertain from 
the Penal Code what acts and omissions are punishable in British India 
as offences, he would properly answer that it appeared from Sec. 2 and 
Sec. 5 that all acts or omissions contrary to the provisions of the Code 
itself, or of the provisions of special and local laws and some other 
laws enumerated in Sec. 5 and these alone and none others were punish- 
able as offences."^ 


4. ^ Meaning of words. — *‘/r intended to repeal/* that is, as there 
was no intention there should be no effect. Though the words may con- 
vey that sense nevertheless they should not be so construed. ‘^Special or 
local Into*’ i ''Special law'' is defined to be law applicable to a particular 
subject,^ e. g. the Opium Act * and a '^Local Law" is applicable only 
to a particular part of British India.^ The meaning of this clause is 
that where the special or local law is in eonjiiet with the Code, the latter 
shall not apply. But where there is no conflict, effect may be given 

to both ^ A distinction should be drawn between an 
Act creating a new offence with the particular 
penalty and an Act aeckine to enlarge only the ambit 
of an existing offence by including new acts within 
its scope with a particular penalty. In the former case the new offence 
can be punished by the new penalty only while in the latter case the 
offence may be punished by all such penalties as were applicable before 
the Act to the offence in which it is included.*^ Glause (r) of Sec. 5 (1) 


Whether special law 
repeals provisions of 
I P. C. 


1. “General words do not derogate from 
special.” General words do not repeal 
or modify special lcgislation>— Seward 
V. Vera. 10 A. C. 68 ; Hawkins v. 
Gathcrocol^, 6 De M. & G. 1 . 

2. 3 M. H. C. R. (\pp.) 1 1. 

3. Scciioo 41, I. P. G. 

4. McDonell, 3R524. 

5. Section 42, I. P. C. 

6. Ramchandrap a 1 . L. R. 6 Mad. 24^ ; 
^ageshappa, L. R. /O Bom 543 ; 
Bayne. 8 Bom. L R. 414; S^dasiva 
Pillai, 1 Weir 2o ; Jiwaram v. Emperor, 
A. I. R 1932 All- ‘ 9, but contra in 
Cbandi Pershad o. ^bdual Raheoan, 


I, L. R. 22 Cal. 131 ; see also Bithen 
Sahai, I. L R. (1Q37) All. 779 ; 
Kaulasbin, 1. L. R. 12 Pat. 1; Emperor 
a. Gul Muhammad, A- I. R. 1915 Lah. 
350 : 26 P, R. (1915) Cr. ; Motilal Shah, 
I. L. R. 55 Bom. 8^: 32 Bom. L. ;;R. 
1502 ; Collector of Bombay ty. Kamala- 
vahooji Mah^raj, A. I, R. 1 ^34 Bom. 
162. 

7. Baicbandia, I. L. 44. 54 Bom. 35 ; but 
see Abdul Hamid, T. L. R. 2 Pat. 134, 
Otr Das, J. ; see also Bhup Narain Sax'*na 
f. Slate, A. I. R. 1952 AU. 35 : 1952 
Gr. L. j. 236 ; 1952 A. 1.. J. 21 : 1952 
A W. R. (H C.) 98. 
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Prevention of Corruption Act« 1947, doei not create any new offence read 
with lub-section (2) of Sec. 5, it only makea an act already punishable 
under Sec. 409, I. P. C , punishable as a criminal misconduct under Che 
Act with imprisonment for a term which may extend to seven years 
or with fine or with both. The deffcrcnce between the offence under 
Sec. 5 (1) (c) of the Act and the offence under Sec. -109, I. P. G., so far as 
it relates to an offence by a public servant lies in the different punish- 
ment. It is true that no public servant can be prosecuted for an offence 
under Sec. 5 (2) of the Act without the previous sanction of the com- 
petent authority and in a trial ‘for that offence, the Court is empowered 

to draw a presumption against the accused under Sec. 5 (3).i 


Sub-section (4) of Sec. 5 of the Act makes it amply clear that 
hec. 5 (1) (r) in no way prevents the prosecution of any public servant 
for an offence under Sec. 409, I. P. G., Even apart from Sec. 5 (4) and 
on the language of Sec- 5, aa it stood before it was amended by the Pre- 
vcntion of Corruption (Second Amendment) Act, 1952, it could not have 
been held that Sec, 409, Penal Code, so far as it related to offences by 
public servants stood pro tanto repealed by Sec. 5 (1) (s) of the Act ^ The 

“ that the Penal Code would apply if the acts 

und^ A though there may be specific offences and penalties 

under the special Act. It is idle to contend that a special law reoeals 


Two icsiticuons on 
prosreutioDS both 
under ^p:cial Art and 
1 . P. C. 


There are two restrictions i (1) No prosecution under the special 

r'Tu ® if It appears upon the whole frame 

of the special Act that it was intended to be complete 

bVit”' if fb ‘ penalties created 

rL % • V Magistrate proceeds under the Penal 

fhV- <^’ecfanrw““ ^ 

ir. d^":n*:rh^'r‘£i:"edB wh£th%p'^ce°‘^i“;! 

crL°nUnot“«pr«^lVor by '^r* wher°ever^ts“appli“ 

•b. requirements P-oriheVuTdr^rhr'’li'd“fn“ Prna\“‘'c^d:“^ 


Sinil' • Gur.baran 

Narli/. ' S'* “ 

AlV\? S'^**^* A. I. R 

Sb and Im \r o . 


3 


State. A. I. R.®193^ 
1«53 M^d:r3?":“r V'*^’ IwaV L 

M®VV 'n'S', ‘O, J 

Gurcharan Singh ^ A I ' R '^19'52^’p**^ 

diis.). ^ 

“ Sta e. \ I R. iqs3 

Rk^kt^* *'^■'^2 Punj 69 diss.. 

All. 35 ard In rt V. V. S tya- 
narayanamurtby. A. I. R. 1953 Mad. 

'd7 iciicc] ). 


Satya Narayananiuitby. Inrt. A. I. R. 
:953 Mad 137 at p 137 : 0932) 
^ M. L. J. 777 » b5 L. W. 1 120 : 
195^ M. VV. N. 957 ;iee also Mrs. B. 
Gervdse, In rt, A. I. K. 1930 M^d. 39^ : 
(IPSOj I M. L. J. 201 : 1950 
vl VV.N. 42 ; Cbandi Peisbad v. Ab iur 
Rahman. I L. R. 22 Cal. 131, but in 
Devki Koeri, I. 1.. R. a 8 .‘\U. 49G. ii 
was held that a conviction lor ihelt 
under Sec, 379 of ihc Penal Code in 
respect ot a crit iii quantity of opium 
did not pr>*cludc a subsrqumt trial and 
conviction under See. 9 i f the Opium 
Act. 1878. 

Balchandia, I. L. R. £4 B>>m. 35 ; 
also Bhup Nnrain Saxcoa State. A. I R- 
r>52All. 33: 1432 Cr.L J. 236: 14.32 
A L. J. 21 1 1952 A. W. R, (H. C.) 98. 
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offence charged are satisfied.^ This section is, thus, a saving clause to 
Sec. 2, and might have been added as its proviso. It was, as Innes, J., 
remarked, perhaps too long to be introduced into Sec. 2 parenthetically, 
and was, on that account, and also perhaps for greater clearness, placed 
by itself.^ If Sec. 2 had stood alone without this section, its effect 
would have been to render inoperative such parts of the existing crimi- 
nal law as provided for the punishment of acts and omissions which 
were contrary to the provisions of the old law but were not contrary to 
the provisions of the Code. 


5. Saving of other laws. — As regardt the exemption of the Acts 
of Parliament, the section merely enacts what would be the result 
without it. The saving of any of the provisions of any Act for punish- 
ing mutiny and desertion of officers, airmen and soldiers, refers alike to 
the English Statute. But the saving of any special or local law was 
necessary. For if the clause bad not existed, the result of Sec. 2 would 
have been necessarily to repeal all such laws. As it is, the clause is no 
authority for the proposition that the Code has no application to any 
case covered by any special or local law. For all that the clause enacts 
is that the Code shall not **repeal, vary, suspend or affect them**. 

Therefore, if the provisions^ of the Code and the special 
or local Act coincide, it it perfectly competent to the 
Court to proceed under either. It is only in case of 
conflict between the two that the provisions of the 
special or local .^ct arc preferable to be resorted to, 
if they are complete in themselves.^ 


Code shall cot 
repeat, vary, suspeod 
or a£fect special or 
local law. 


Offences airictly 

following under 

s-ecial law or general 
law. 


It cannot be laid down as a general rule of law that where th 

is special law making a particular act an offence and 
providing penalties for such an offence, the general 
law must be held to be inapplicable. It is possible 
that the same act may be an offence under two 
different Acts and both may be applicable simultane- 
ously, and the offender may be prosecuted and convicted under either 
Act. It may however be conceded that where the offence falls strictly 
within the provisions of a section of a special Act and does not go 
beyond it, it would be more appropriate to prosecute the offender and 
convict him under that special Act. rather than fall back upon a more 
general law which prescribes a heavier penalty.* But this case is no 
authority for the proposition that whenever there is a special law 
providing a penalty, it alone should be applied to the exclusion of the 
general criminal law. So where the trustee of a temple 

property belonging to it, the fact that the Regulation of 1817 (bee. 16) 
provided for punishment for breach of trust on the part of trustees and 
managers of Hindu temples is no reason for excluding the operation of 


!♦ In re Mrs* B. Gcr\aie. A. I. R 1930 Mad. 

W9 at p. 600 : (I'.'SOi 1 M. L J. /Ol. 

2. 3 M. H. C R. (App ) 11. 

3 Chandi Pershad o. Abdul RahTTiaa, 
I 1 . R. 22 Cal, 131 ; Jiwa Ram, A. I R. 
1932 All. 69 ; a'so Jiott Prashad, 
< L R. 53 A'l 642 ; Suchet Ra-it, T.L R 
9 Par. 126 

Jiwa Ram v. Enpctoc. A. 1. R- 1932 .^11. 


69 at pp. 69-70 : 1932 L. J, 519, 
disscDting fiom InTt Mobanlal Sexena, 
A.I. F. 1930 Oudb 497 ; Ouah Bar 
Association, Lucknow, I. L. R. 6 Lu^. 
266; set also Joti Prasad Gupta. A. I. R* 
1932 All. 18 ; Emperor o. Gaoesb Voman 
JOihi, A. 1. R. 1931 Bom. 140 : I. L. R. 
56 Bom. 953. 
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the Gode»^ unless, of course, there be anything in the special or local Act 
to exclude its operation.* 

Hence, where, for instance, the Mutiny Act^ provides that British 
soldiers serving in India or its dependencies may be tried by a general 
court-material, the provision being merely permissive, does not exclude 
joriidiotion of the civil tribunal.* So a person offending against the 
Police Act and the Code may be proceeded against under either,* and 
the fact that he was convicted under one Act rather than the other is 
then immaterial,* though, of course, in such a case he could not be 
convicted under both- the Acts.^ 


And so, it is now provided in the General Glauses Act that ''where 

an act or omission constitutes an offence under two or 
Special or local more enactments, then the offender shall be liable to 

peDauTM*arc^ deemed • ^e prosecuted and punished under any of those cnact- 
to b: exhaustive. ments, but shall not be liable to be punished twice 

for same bffence*’.* But this, of course, assumes, that 
there is nothing in the one to exclude the operation of the other. For 
instance, such would be presumed to be the case where the offence is 
merely a delict under a special Act,* which does not expressly save the 
provisions of the general criminal law. In other words, where a special 
or local Act prescribes its own penalties they are presumed to be 
exhaustive, unless there is anything in the Act to save the general law. 
It may be added that, as a rule, where an act is punishable both under 
the Code as well as under a special or local law, the preferable course is 
to convict under the- special law and not under the Gode,^^ both because 
tpeeialia generalibus derogant,^^ as well as because the special Acts were 
primarily constituted to (punish such delinquencies. But the practice 
of the Courts on this point lacks unanimity.^* 


6. Preservation of Common Law rights.— Besides the special 
and local laws bareby preserved, the Code has not, it was said, affected 
the common law rights possessed by the superior Courts of this country. 
In England the superior Courts of Record have the most extensive juris- 
diction in respect of contempt. In all cases of contempt, a superior 


1* Anoa, 1 M. 55. 

J. ImamBakth. ('885) P. R No. 10. 

(1878) 41 Viet., c. 10 (an Act for punisb- 
iQg mutiny and deaeiticn, and for the 
better payment of the army and their 
quarter!). 

J* Maguire. 5 C. 124. 

Jatteh Khan. (18741 P. R. No. 11. 
Kaiimuddio, 8 W. R. (Gr.) 55 ; Gopal 
Scio, 8 W. R. (Cr.) 16. 

7. Husiuo All. 5 N. W P. H. C. R. 49. 

^ of 1897, Sec. 26| Ramchandrappa, 
L. R. 6 Mad. 249 ; Sadasiva Pillai, 

I Weir 26 ; Emperor », Bayne, 8 Boro. 

Gbandi Pershad o. AbJur Rahman. 
I*L.R 22 Gal. HI ;at p. 139, a caic 
in ^^oer the Bengal Municipal Act. 

W. ^koo, (1864) W. R. (Cr.) 21 i 3 M. H. 
O. R. (App.) 1 1; Kuloda Praiad Majum- 

lie. VV. N. 100: Rup Deb, U 
A.L. J.340. » r • 

I, p, c.— 21 


11. “Thing? special lake from thiogs general.** 

In a caic (Huisun Ali, 5 N W* P H G. 
R, 49) where the prisoner bad been 
convicted twice over for the same act 
both under the Code as well as a special 
Acr, Turner, J., quashed the convictions 
under the spreial law, but no reasons 
arc given for the preference — probably 
the three months sentence already under- 
gone by the prisoner would have been 
too severe under the local Acts (Cattle 
Trespass Act). . 

12. In conflict the Code was applied in 
HuisunAli. 5 N. W. P- H. G. R- 5 
Ramchandrappa, I. L- R. 6 Mad. 249 ; 

special law applied Bokoo, (1864) W. R. 
(Gr.)2I; 3 M. H. G. R. (App )ll; 
Chindl Peribad r. Abdur Rahman, 

J. L. R. 22 Cal. 131 ; .Sadasiva Piilai. 
(ItvS) 1 Weir 26 ; Emperor i-. Bayne, 

« 8oiw. I,. R 41-}. 
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Court may fine the offender^ order him into custody, or take security, 
or take security for this good behaviour, and although an indictable 
offence has been committed, any further or threatened acts may be 
restrained by injunction. Xhcse inherent powers of summary committal 
attaching to the superior Courts of England were held available also to 
the Indian High Courts. 

So far as regards India, this was settled by a decision of the Privy 
„ . ^ ... Council, which held that a contempt of the High Court, 

ve'di^t. ’ being contempt of a Court of Record, was punishable 

by it, independently of this Code, and that its order was, 
therefore, not open to appeal or revision.^ But this power extends 
only to the imposition of the sentence of fine or imprisonment. It does 
not con/er on the Court the power to disbar an advocate, against which 
he may appeal.^ 


But, it was said, that there are the powers which the High Courts 
have inherited for their predecessors, the late Supreme Courts, They 
arc, therefore, the powers which exclusively belong to them j and are 
possessed by other Courts of co-ordinate jurisdiction, e. g. the Chief 
Courts are the Courts of the Judicial Commissioner. These and the 
other inferior Courts have their jurisdiction confined to contempts com- 
mitted in facie {curia and not to those committed out of Court. ^ It has, 
however, been held by Sind Chief Court that that Court has power to 
punish in a summary manner contempt of itself.^ Nor was the High 
Court held to possess the jurisdiction to punish as an offence, in a sum- 
mary proceeding, conduct in relation to a proceeding in the Mofussil 
Criminal Courts such as comments on a case pending before those 
Courts, as even in the case of the High Court at Calcutta, such jurisdic- 
tion was not inherited from any of its three abolished predecessors — 
the Supreme Court, the Sudder Dewany and the Sudder XNizamat Ada- 
lats — nor was such power vested in any of the other High Courts by 
the Charter Act,^ or the Letters Patents, as such conduct is not contempt- 
of the High Court, nor did the High Court's power of superintendence 
over the Mofussil Courts imply any power of protecting those Courts 
from improper interference.® 


1 Surecdcanatb PsDcrj'e p. High Court, 
I. L. R. 10 Cal. 109 (P, C.), ibllowiog 

Raioy V. Justice of • Sierra Leone, S 

* * 

Moo. P. C. 47 at p. 54 ; McDermott v. 
The Justice of British Guiana, 5 Moo 
P. G. (N. S.) 466 ; Moti Lai Ghose, 
I. L. R. 46 Cal. 169 j L. R. w. Moli Lai 
Ghoie, r. L. R. 41 Cal. 173 ; T. Gboic. 

I. L. R.63 Cal. 217; M- K. Gandhi. 
A. I. R. 1920 Bom. 175 (F. B.) ; Mar- 
maduke Pickthal. A. I R. 1923 Bom. 8 ; 
Purshottom •• Navitlal, I.- L. R. 50 
Bom. 275 ; D. S. Bukhari, A. I. R. 1917 
Lah. 610 (S. B.) ; Habile, 1. L. R. 6 
Lah. 528 ; Murli Maoohar, I. L. R 8 
Pat. 323 t Purnuswami «. Gacapathi, 
A. I. R. 1924 Mad. 393 t Salyabodh, 

J, L. R. 47 Bom. 76 | Harkjshaa bal, 


I- L. R. 18 Lah 69 ; Chandao Mall v, 
Sardari Lai, I. L R. (1937) 1 Cat. 345 ; 
JM also 58 Cal. 45 ; A. 1. H. 1931 Mad, 
61 I I. L. R. 53 Cal. 401. 

2- Smith V‘ Justice of Sierra Leone, 3 Moo. 

I 

P. C. 967 at p. 368, proceedings are of 
a quasl'Criminal character-. Weston &. 
Bangaler, 15 G. W. N. 71I. 

3. Section 228, I. P. G. and Secs.477 & 487. 
Gr. P. G. 

4. P. C. Taraporc, I. L. R. (1941) Kar. 451. 

5. Government of India Act, 1915, Secs. 

10', 114 (5 & 6 Geo. V, c. 6) now 
repealed by ibid, of 1935. 

6. Governor v, |Koli Lai, 20 I. C. (G ) 81 ; 
Davies, (1906) I K. B. 32 j Venkat Row, 
21 M. L. .1, 892 
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ft. 6] DEFINltiONS IN 'tllE CODE, ETC. 

• Where a contempt of the High Court has been committed outside 
^ its jurisdiction (it can deal with the offender if he 

Power of High Court happens to be within its jurisdiction. There is, how- 

of ^temp^of CouA? «ver, difference of opinion as to the power of the High 

Court to arrest a person for contempt of Court when 
the contempt was committed outside and he is not to be found in its 
jurisdiction. The Bombay and Lahore High Courts held that the High 
Court had no such power.^ The Allahabad High Court has taken the 
contrary view.*. 

Contempts of Courts Act , — But though their Lordships of the Privy 
Council have supported the assumption of jurisdiction by High Courts 
in cases of contempts, their decision is not easily reconcilable with the 
provisions of this section. But that uncertainly has now been set at 
rest by the enactment of the Contempt of Courts Act/ which regularises 
and regulates the jurisdiction of the Courts in dealing with that offence. 
It must, however, be remembered that this Act does not in any 
way take away or limit the inherent powers of the High Court to punish 
contempts on a summary proceeding.^ 

The enactment protects the Courts but the question remains 
whether counsel in India can invoke the aid of the English Common 

Law and claim the same 'absolute privilege which their compeers enjoy 

in England. That they cannot appears to be clear, though the analogy 
of cases relating fo the contempt of Court might suggest an exception, 
for which, however, there is no legislative sanction. The subject will 
be found discussed under Sec. 499. 


CHAPTER II 

General Explanations 

6. Throughout this Code, every definition of an offence, 
, e^ry penal provision and every illustration of 

(Sdc ro\“i“d«- every such definition or penal provision shall be 
itood subject to understood subject to the exceptions contained in 
cKepiions. chapter entitled “General Explanations”, 

though those exceptions are not repeated in such definition, penal 
provision or illustration. 


Illustrations 

(a) The sections in this Code, which contain dcHnition of 
offences do not express that a child under seven years of age 


1. St 0 Khushal Chand, A. I. R. 1945 Lab. 
206 I 47 Cr. L J. 1 15 « 47 P. L. R. 148 | 
HoToiman, A I. R. 1944 Boro. 127, 

o i**Z*°8 L. R (1937) 1 Cal 345. 

2. B. G, HorDiman, I. L. R. (I94t) All. 
665. 

Act XII of 1926, now enacted as Act 


XXXII of 1952. , ^ 

4. K. L. Gauba, A. I. R- 1942 Lab. 105 at 
p. 107 : I. L. R. (1942) Lah. 411 : 43 
Cr. L. J. 599 ; Harkishan Lai, I.L R. 18 
Lab. 69 I Benjamin Guy Hornimao, 
A. T. P. 1914 Bom. 127 at pp 128-29. 
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cannot commit luch ofFencet ) but the definitions are to be under- 
stood subject to the general exception (Sec. 82, I. P. G.) which 
provides that nothing shall be an offence which is done by a 
child under seven years of age. 

(t) At a police officer without warrant apprehends who has 
committed murder. Here A is not guilty of the offence of wrong- 
ful confinement, for he was bound by law to apprehend and 
therefore the case falls within the general exception of Sec. 76, 
I. P. G., which provides that ''nothing is an offence which is 
done by a person who is bound by law to do it**. 

SYNOPSIS 

1. Analogous law. 2. Principle. 

^ 4 

1. AnalogouB law. — The first illustration is based on Sco. 82 and 
the second one on Sec. 76 of the Code. 

2. Princlpl*. — This Chapter is for the most part an elaborate 
interpretation clause. It is a key to the interpretation of the whole 
Code. The leading terms are here defined and explained, and the mean- 
ings, thus announced, are steadily adhered to throughout the subsequent 

chapters. Sri James Stephen suggests that the object 

iPand Iht Sfioa.' “ to prevent captious Judge, from 

Wilfully misunderstanding the Code, and cunning 
criminals from evading its provisions. It does not provide explanations 
for all cases indiscriminately, but only for those cases where difficulty 
may arise, when it will be necessary to refer to this Chapter to see what 
the meaning of the Code is.^ 

The object of this section is to state that the Code has been drawn 
upon the assumption of absence of all exceptional and extenuating cir- 
cumstances which have been brought together under the head of* 
'^General Exceptions** and which, therefore, control the entire Code. 
Therefore, for the purpose of seeing whether any act or omission con- 
stitutes an offence, it is not sufficient merely to look within the four cor- 
ners of the sections, but also to see if the act or omission is covered by 
the general exceptions. The relegation of exceptions to a general 
chapter has made the Act more compendious and intelligible, but it ia 
a system which has not been followed in the drafting of several statutes 
in England. 

Neither this section, nor Sec. 221 (5) of the Criminal Procedure 
Code overrides Sec. 105 of the Evidence Act which deals with the ques- 
tion of burden of proof.* It is not for the accused to prove facts 
constituting the exception in the same way as the prosecution has to 
prove their case. Is is enough that they have made out circumstances 
which make it probable that their case is covered by one of the excen- 
tions of the Penal Code.® P" 


1. (i860) Proceediogt of Couocil, p. 1261. 

2. Prabhoo v. Erapenr, A. I, R. 1941 All, 
402 at p. 410:43 Gr, L. J. 177 j 197 
T. C. 625 ; 1911 A. W. R. 820 t 1941 


A. L. J. 619 (P. B.) : I. L. R. (1941) AM. 
843. 

8. Rajpul Bhudhia Dcvji u. Shah Shangi 
Khimji, A. I. R. 1951 Kut. 1 1 at p. 12, 



I. 


GE^DEk 


7. Every expression which is explained in any part of this 

Sense of expression Code, is used in every part of this Code in con- 
once exp ained. fotmity with the explanation. 

SYNOPSIS 

1. Analogous law. 2. Principle. , 

1. Analogous law. — Tbit section it In accordance with the maxim 
of common law i Inelutio uniui est melusio alterious,^ So referring to this 
clause Holloway, J., said that to tay that every expression ''shall have 
a particular meaning everywhere/* it to say that it shall have no other 
meaning anywhere. The point; therefore, is to ascertain the meaning 
of that explanation, and if the words, taken grammatically^ have a defi- 
nite, certain and unequivocal meaning if they constitute a perfectly 
complete expression susceptible grammatically of that one unequivocal 
meaning and of that only, then, however absurd and pernicious the 
consequences, that meaning is to be followed. "If, however, the ex- 
pression does not include the complete thought of the Legislature or if 
the words are equally susceptible of several'meanings, we are to seek in 
other parts of the same statute, or, in other statutes certainly in those 
tn pari materia with this, the one of the several possible meanings which 
ought to be put upon the words/*^ 

2. Principle.^All terms explained in the Code bear the same 
meaning throughout the Act j so that; if a term is used in one sense in 
one place, it must be taken Co have been used in the same sense in other 
places as well. 

The meaning of the words defined in the Indian Pen^l C^ie and 
incorporated in the Criminal Procedure Code should be subjected to 
variation depending on the subject or context.^ 

8. The pronoun ‘*hc” and its derivatives are used of any 
Gender. pcrson, whcthcr male or female, 

SYNOPSIS 

1. Analogoui law. 2. Principle. 

1. Analogous law. — This section really means what is provided by 
the English Interpretation Act> 1889,* which enacts as follows t 

"1. In this Act and in every Act passed after the year 1850, 
whether before or after the commencement of this Act, unless 
the contrary intention appears f 

(«) words importing the masculine gender shall include 
females } and 


!• incliuion of one ii the exclusion of 

XDother.’* exprestio uniur est exelusie alterious. 
(The mention of one U the the exclusion 
of another ) 

Jn r« Proceedings of 22nd December, 
1866 } 3 M. H. C. R. (App.) \ \ i set alio 


Fateh Chand. T.L.R. 44 Cal. 477 (F. B ). 

3. Edmund N. Schuster o. Assistant Col- 
lector of Customs, New Delhi, A. I. R. 
1967 Puoj. 189 at p. 190, 

4. 52 &. 53 Viet., c. 63, Sec. 1. 




INDIAN PENAL CODE 


[i. I 


(b) words in the singular shall include the plural and words 
in the plural shall include the singular*". 

This provision is enacted so far as regards India in Sec. 13 of the 
General Glauses Act^ (X of 1897, Sec. 13) which says that in all Central 
Acts and Regulations, unless there is anything repugnant in the subject 
or context,— 

(1) words importing the masculine gender shall be taken to 
include females ] and 

(2) words in the singular shall include the plural, and viet 
versa. 

2. Principle. — Though the section states that the pronoun **he*' 
and its derivatives are used of any person whether male or female, 
the language of the section itself is either inaccurate or inadequate to 
express the sense it purportsHo convey. For, if the section be held 
to declare that the pronoun *'he'* is everywhere used in the Code even 
to denote a female, it is only partially true, for there are sections in 
which the appropriate pronoun has been and could not but be used.^ 
And yet ha^ng regard to the last section, this should not have been the 
case. But, though the language of the section is inapt, its meaning is 
clear, for it means no more than that the pronoun **he"* includes also 
females. 


In a recent case from the Madhya Bharat,^ it has been held that 
the pronoun **he** used in the expression **that he will thereby outrage 
her modesty** must be taken under the present section as importing a 
male or a female. Hence under Sec. 354 a man as well as a woman 
may be held guilty of the ofTence of assaulting or using criminal force to 
any woman with the intention or knowledge that the woman's modesty 
will be outraged, and be punished for the offence. 


9. Unless the contrary appears from the context, words 

importing the singular number include the plural 
number and words importing the plural number 
include the singular number. 


Number. 


SYNOPSIS 


1. Aoalogous law. 


?. Mranicg ot wo'ds. 


1. Analogous law. — The section conveys the sense expressed i 
Sec. 2 of the English Interpretation Act,* and Sec. 13 of the Geners 
Glauses Act <X of 1855) cited under last section. 


1. E. g. Sees. ?i54, 375, 493. 494. E*pl. 498. 
As regard Sec. 354, tet Girdbar Gopat 
0 . State, A. I. R. 1953 M. B. 1V7. 

2 . 


3. 


4. 


Girdhar Gopal ». State. A. I. R 1953 
M. B. 147 at p. 148. 

52 & 53 Viet., c. 63, Sec. I | Tatia 
Mahadeo, 17 I. C. (Bom.) 794. 
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2> Meaning 

intention appears. 


of words — .^^Tke contrary appears^\ that is, unless confrary 


10 . The word “man” denotes a male human being of any 

"Man’*, word “woman” denotes a female 

"Woman". human being of any age. 

SYNOPSIS 

h ftincTpr'""'- of words. 


1. Analogous law — The term “man” is here defined in its restricted 
popular sense as denoting only a human being of the male sex, of anv aet^ 

5®" TiV^«^ 7 T Representation of 

the People Act, 1867, ^ wasm one case2 so interpreted overruling the conten 

tion made for the suffragettes that it must be interpreted gcnericallv as 

butByles, J., though conceding 
that the term was so used m scientific treatises on zoology or fossil organic 
remains, held that it could not be interpreted in that sense in a Parliamcntarv 
Statute.® ^ 


2. Principle — In the language of Byles, J., in the case last cited “it is 
a well-known rule in the construction of statutes, that as they are fiamed for 
the guidance of the people, their language is to be construed in its ordinary 
and popular sense”.^ Therefore, since the ordinary and popular sense of the 

word “man” is confirmed to denote a male person the utility of the section 
becomes apparent. 

3. Meaning of words — -“0/ any age''> implies that the human being 
must be sensate. A human foetus, if living, is a human being within the* 
comprehension of this term. A child of six is, of coiu se, a man or woman 
according to its sex.® 

11 . The word “person” includes any company or associa- 

HP„gon.» body of persons, whether incorporated 

or not. 


SYNOPSIS 

1. Analogous law. — Includes. 

2. Meaning of "person”: 3. Municipal Council, whether can be 

—Incorporate. prosecuted. 

1. Analogous law. — The following explanation of term “person” 
occurs in Sec. 19 of the English Interpretation Act® and See. 3(42) of the 
General Glauses Act, 1897 (X of 1897) : v y 


Section 19. — In this Act and in every Act passed after the commence- 
ment of this Act, the expression ‘person* shall, unless the contiavy 
intention appears, include any body of persons corporate or 
unincorporatc.’* v 


h 30 & 31 Viet., c. 102, Sec. 3. 4. Ibid. 

2. Chairman v. Lings, I.. R. 4 G. P. 374 5. Tatia Mahadeo, 17 1. G. (Bom.) 794: IS 

q Gr. L.J. 858: 14 Bom.L. R. 9bl, 

^**4. 6. 52 & 53 Viet., c. 03. 
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**Section 3 (42). — Person shall include any company or association or 
body of individuals, whether incorporated or not.** 

2« Meaning of “person’*. — The term “person” has not been defined 
in a technical or narrow sense in the Indian Penal Code. Section 11, 1. P. G., 
defines it in the same way as the term “person”, as defined in Sec. 3 (42) 
of the Central General Glauses Act, 1897 (X of 1897). The defixation in 
Sec. 11, I. P. G.is— 


'*11. The word ‘person* includes any company or association or 
body of persons whether incorporated or not.” 

This is hardly a definition, i t seems to be only an indication of the intention 
of the Legislature to use the word “person” in a fairly wide sense so as to 
include even artificial persons. The word “person” is said to be derived from 
“persons** which stood for the mask worn by an actor on the stage amongst 
the ancient Greeks and Romans. In law it implies the juristic personification 
of an entity which may or may not be an animate being. 


An unborn child can be regarded as a living entity with a life of its own. 
The word “person” is defined in the Oxford English Dictionary in two 

ways:/ir5((y,itis defined as “an individual human being” or “a man, woman, 
or child”, and, secondly, as “the living body of a human being’*. It cannot 
be denied that an unborn child in advanced stages of pregnancy has a being 
or life of its own and thatithas a body. It may be that its life and body are 
not independent of the mother’s existence so that the unborn child cannot be 
said to have a separate existence. The word “person” has not been defined 
in such a way as to involve a separate existence of the living creature spoken 
of as “a person”. As there is no such technical definition, it would be better 
to ^ adopt the ordinary meaning of the term “person” as including a 
“child” whether born or unborn. Even if the child is unboni and ^thin the 
womb of the mother, itis capable of being spoken of as a “person” ’J^ts body 
is developed sufficiently to make it possible to call it a 

mortem report shows that the child had developed sufficiently to have an identity 
of its own as a child. That would be enough to satisfy the definition of the 
term “person” as used in Sec. 3a4-A, I- P- G.» The term person m its pri- 
mary and ordinary sense means and includes a human being, whether a man, 
wonxan or child. It is used in that sense in ordinary parlance and in many 

^eWs of the Code But it is not invariably so used. Foi there it includes 

not onlv such natural being but also fictitious persons such as company or asso- 
Sktion '3 In thisrespect, the term follows the connotation which it has received 
Tn English law.« In a comparatively recent Madras case the quesUon was 
whether Venkatachalapathi, the idol was a person as defined m S^. 11,I.P.C. 
Held that the definition was not exhaustive and it must be ^ ken to 
include artificial or juridical person like idol as well and a document bearing 
forged signature of the idol would be a forgery.^ 


1. Jabbar v. State, A.I.R. 1966 AH. 590 at 

2 84-87, 100 105,114,137,139, 

141 149, 151, 153, 157, 159, 170, 192, 
216, 220-25, 278, 297, 298, 490, 491, 

497, and Chap. XVI. 

3. “Club” is a person ; Cooke, 23 I. G. (Bur .) 

4. Per Lord Blackburn in Pharmaceutical 
Society v. London, etc. Supply Associa- 


19 


tion, 5 A.G. 857; so the word “person 
the Legal Practitioners Act, 1879 


in 


5. 


(Xvfll of 1879), Sec. 6, was in view of 
the context, previous history and genera 
policy held to exclude a woman — Regina 
o. Garha, I. L. R. 44 Gal. 290 (S. B.). 

In re Vadivclu Arsuthiyar, A. I- R' 
1944 Mad. 77 at pp. 77-78 : I. L.. ^ 
(1944) Mad. 685: 1943 M. W. N. 712 
(1): (1944) 2 M. L. J. 445. 
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Word "person** 
used in .four senses 
in accordance with 
context. 


Pfima\facie the word “person** in a public statute includes a corporation 

as well as a natural person.’ The dehnition makes this 
authoritatively clear, but as it rnerely enunciates a permis- 
sible rule of ‘construction, it leaves the matter as to the 
particular sense in which it is used in a particular juxta- 
position in the Code undecided. Indeed^ the latitude 
here given may^ at least, lead to four senses in accordance with the content 
and the combination in which the word is used. It may, for instance, mean 
(i) only natural^ person, or (it) only an artificial person, ‘W (iti) invariably 
both, or lastly (io) sometimes one and sometimes the other. The particular 
sense in which the term has been used in the various sections will be found 
discussed in the ensuing commentary. The term is wide enough to include 
Government as representative of the whole community. And in one case, 
Melville, J., so held in connection with the term as used in Sec. 27 which 
enacts that “when property is in possession of a person’s wife, clerk, or servant 
on account of that person, it is in that person’s possession within the meaning 
of the Code”. It was accordingly held that possession by a forest officer of 
wood in the Government forest was possession of the Government within the 
meaning of that section.* 


Incorporate. — The term ^‘incorporate” implies legal recognition, incorpo- 
ration being the formation of a legal body with the quality of perpetual 
existence and succession, except as limited by the Royal Charter, or Act effect- 
ing the incorporation.® According to Cl. (39) of Sec. 3 of the General Clauses 
Act, 1897, the term “person” includes any company, or association or body of 
• individuals whether incorporated or not. But as held in the case of Daily 
Mirror Newspaper * a limited liability company cannot be committed for trial 
on an indictment though persons abetting or aiding the company would be 
liable. Surety bonds cannot be executed by artificial persons.® 

Includes. — ‘‘Including” is a term employed generally where the scope of 
the class indicated by the words preceding it is wider than that of the class 
specified by the terms which follow.® 

3 Municipal Council, whether can be prosecuted ? — Whether the 
Municipal Council, a corporate body can be prosecuted as an accused for 
doing or omitting to do something? 

At common law, coi.porations are now indictable for nuisance and 
breaches of public duly, whether existing by the common law or created by 
^atuie, and whether the breach of duty is by misfeasance or non-feasance. 
Corporations are often indicted for non-repair or illegal obstruotioii of high- 
way, and it would seem that a Corporation aggregate is indictable for 

defamatory libel.. 

On this principle prima facie it seems that the Municipal Corporation 
oan be prosecuted for offences which are only punishable with fine, for, in 
the very nature of things, imprisonment of a Municipal Council is out of 

question.’ 


^*'**'roaccutical Society v, London, etc. 
Supply As'ociatioii, 5 / pp. Cas. 857, 

Lord Sclhornc, C. T. 

3- St9 See. 4L Indian Companies Act (VI of 
I882t. 

(1922) 2 K. B. 530. 

I, P. G.— 22 


5. Ediinmi N. Schubier y \3»istant Collector 
of Custtima, New D-lhi, A, I. R. 1967 
Punj. 189 at p. 190. 

6 Dayabhai Poonambhai v Rcgi -nal 
TiatiSport Auihoiity. A. I. R. 1951 M. B. 
121 at p 128 : 52 Or. L. ). 1305. 

7. Girdh .1 ilal y. Lalchand, 1970 Raj 145 
at p. 149. 
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« 

12. The word “public” includes any class of the public of any 
•'Public.” community. 

SYNOPSIS 

1, Analogous law. 2. Meaning of "public”. 

1. Analogous law. — This section only defines “public” as a substan- 
tive, but it does not declare that its derivatives shall have allied meanings. 
For instance, '^publication'* is communication to the public but not necessarily 
to the public here described. Again, a ‘-public meeting** may be open to the 
public in the sense here conveyed, or it may not. A public performance is 
not open only to “any community’*, though it is open to the “class of the 
public** which pays for the admission. 

2. Meaning of “public**.— In popular parlance the word “public” 
means the general body of mankind or of a nation, state or community. It 
is also sometimes used in a more restricted sense of denoting only a particular 
body or aggregation of people as an author’s public (Webster). But as used 
in the Code it may assume a still further variety. For, as including “any class 
of the public** the term implies any sub-division of the public ever so small 
but still large enough to form a “class’* and which excludes the possibility of 
a mere individual. So again, the term “community” is used here inter- 
changeably with “public'* and as a community may consist of a sect, race or 
a body of men united on any given principle, the term Is sufficiently wide to 
include only a collection of men possessing some common bond of union. So 
a bequest in trust “for the community of the convent at A was held to be one 
for the benefit of the members for the time being of that convent*'.* A class 
or community inhabiting a particular locality may come within the term 
“public”.* The members of a community may, therefore, fluctuate, but the 
community remains unchanged so long as its centra! principle remains. But 
the term “public” is a wider term and means only the people spoken of 
ccdlectively. It consist of classes and communities, but the principle that 
they possess in common need not be shared by the public at large. In other 
words, “public” is a generic term of which class and communities are species. 


13. Queen. [Repealed by 0.1950.] 

14. The words “servant of Government” denote any oflBcer or 

servant continued, appointed or employed 
in India by or under the authority of Govern- 


Servant of Governroent. 


ment. 


SYNOPSIS 


1. Amendment. 


2, Government servant. 


1. Amendment. — The original section defined the words, “servant of 
the Queen”. The present section was substituted by the Adaptation of Laws 
Order, 1950. 


t. Bradshaw v. Jackman, 21 1 L. R, Ir. 12. 

2. Harnandanlal v. Rampalak, I. L. R. 18 


Pat. 7ii 


I 
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2. Government servant. — The term “Government” is defined in 
Sec. 17 of the Code- as denoting the Central Government or the Government 
of a State* Therefore a Government servant means an officer or servant 
continued/ appointed or employed either by the Union Government or by 
the Government of a State. 


15. Definition vf ‘^Bri/ish InduC [Repealed by the A. O. 193 7.] 

16. Definition of ^'Government of India of [Repealed by the 

A. 0. 1937.1 


17. The word “Government” denotes the Central Government 
•Governmeot.*' or the “Government” of a Part A State. 

SYNOPSIS 


1. Amendmeot. 3. Government stamps. 

2. GoverDment. 

1. Amendment.— This section as originally enacted ran as follows : 

The word ^‘Government** denotes the person or persons authorised 

by law to administer executive Government in any 
"Government.” part of British India. 

The words “person or persons authorised by law to administer executive 
Government in any part of British India** were omitted and ^bstituted by 
the words ‘‘Central Government or the Government of Part A State by the 
Adaptation of 1-aws Order, 1950. Subsequently the words “Part A” were 
omitted by Sec. 3 and Schedule of Act III of 19 '!• 

2. Government.— Under the old section the executive administrator 
of any part of British India was “Government** and it was not neoeswry that 
that part should have been a presidency ora province or even a division. 
However small that part might have been, if the person was legally empo- 
wered to administer executive Government therein he was the Government 
within the meaning of the section. The chief functions of the executive 

Government being collection of revenue and maintenance 
«Go of peace, a person who was empowered to collect revenue 

diiirici*’ " ° and maintain peace in a particular place was Govern- 

ment*’ of that place. Hence it was held that the Collector 
or Deputy Commissioner ot a district was “Government” of his district. It 
wai further held that .the Collector even when acting in the management ol 
^khas mahal, the property of the Government, was the Government witmn the 
meaning of this section.* But thi'* is no longer good law as ihe section radically 
changes the definition of “Government” and now the term denotes only the 
Union Government or the Government of a State. 

3. Government stamps. — But the word ‘'Government” has a much 
wider significance in Secs. 225— 263-A, which refer to offences relating to 
Government stamps in which the term includes “ihe person or persons autho- 
rised by law to administer executive Government in any part of India, ana 
aho in any part of Her Majesty’s Dominions or in any foreign country . J>ee 
sui^eotion (4) of Sec. 263-A which was inserted by Sec. 2 ot the Indian 
Criminal Law (Amendment) Act, HI of 1895, as a result of the Vienna L on- 
vention, at the instance of the post office to prevent the use of fictitious stamps 
on letters received from abroad. 

18. “India” means the territory of India excluding the State 
'‘r'dia.” of Jammu and Kashmir. 

®ajoo Singh, I. L. R. 26 Cal. 158. 


2. Ibid. 
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Comment 

# 

Amendment. — Before 1937, this section defined the word “presidency” 
as denoting the territories subject to the Government of a presidency. It 
was repealed by the Government of India (Adaptation of Indian Laws) Order, 
1937. In 1950 another section was inserted in its place by the Adaptation 
of Laws Order, 1950, which defined a State in the following terms : 


The word ‘'State” denotes a Part A State or a Part G State, and^ the 
word ‘‘States” denotes all the territories for the time being compiised within 
Part A States and Part G States. 

\ 

This definition of “State” and ‘‘States” was replaced by the present 
definition of ‘‘India” by Act III of 1951, Sec. 3 and Schedule. 

19. The word “Judge” denotes not only every person who 
^ „ is officially designated as a Judge, but also 

every person — • 

who is empowered by law to give, in any legal proceed- 
ing, civil and criminal, a definitive judgment, or a judgment 
which, if not appealed against, would be definitive, or a 
judgment which if confirmed’ by some other authority, would 
be definitive, or 

who is one of a body of persons, which body of persons 
is emi owered by law to give such a judgment. 


Illustrations 

(a) A Collector exercising jurisdiction in a suit under Act X of 
1859,^ is a Judge. 

{b) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment with or with- 
out appeal, is a Judge. 

(c) A member of a panchayat which has power, under Regulation 
VII,* 1816, of the Madras Code, to try and determine suits, is a 

Judge. 


1 . Act X of 1859 Act to amend ih t law 
relating to the recovery cf rent in the 
Presidency of Fort William in Bengal) 
has been repealed in the Chota Nagpur 
Division of Bengal (except as to the 
District of Manbhum and the tributary 
Mahals) by the Chota Nagour Landlord 
and Tenant Procedure Act, 1879 (Bengal 
Act T of 1879) ; now the Chota Nag- 
pur Tenancy Act, 1908 (Bengal Act 
VI of 1908). and in the rest of Bengal 
(except as to Calcutta, Orissa, and th * 
Scheduled Districts') by the Bengal Ten- 
ancy Act, 1P85) (VIII of 1885). It is now 
in force in the district of Manbhum, 


in the Caijctling District and in part 
of the Jalpaiguri District ia Bengal and 
such parts of it as are not inconsisten 

with the provisions of Act VIII of l88ta 
which have been extended to th*: Oriss. 
Division are in force in that Divisions 
Act X of 1859 had been repealed in the 
Province of Agra (except as to certain 
Scheduled Dinricts)by the United Pro- 
inces Tenancy Act, 1901 (II of 1901), 
and in the Central Provinces by the 
Central Provinces Tenancy Act, 1920 
(I of 1920). 

2- -Rep, by the Madras Civil Courts Act. 
1873 (3 of 1873). 
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(</) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power only to commit for trial to another Court, is not 

a judge.^ 


SYNOPSIS 


I . Meaning of "Judge”. 
9. Arbitrators. 


3. Meaning of judgment. 

4. Legal proceedings. 


All proceedings of 
a Judge are judicial 
proceedings but all 
judical proceedings 
are not proceedings 
of a Judge. 


1 Meaning of “Judge”. — In its ordinary and normal sense the word 
»TudKe” means only a Judge of a High Court. It does not mean a presiding 
officer of any Court. The returning officer who has to scrutinise the nomina- 
tion papers is not a ‘-Judge” within the meaning of Sec. 19 of the Indian 
Penal Code ^ But the term has been enlarged as to its meaning in a number 
of Acts both here as well as in England, so that, in law, it may now mean 
any person competent to deliver a definitive judgment. So in the old Code 
of Civil Procedure.^ a “Judge” was the presiding officer of a Court, and this 
de^mon ra^b^en pres^rve^d in the present Code. The same extend d 
■is conveyed by the Code of Criminal Procedure m which .‘judicial proceeding 
is defined-to be anv proceeding in the course of which evidence is, or may be 

legally taken or both.* Of course, the judicial proceeding 
as here understood, need not necessarily be of adjudge’ 

for a person may be empowered to administer oath, and 
not competent to deliver a dehnitive judgment. He may 
be only competent to submit a report or record an opinion 
Illustration (rf) furnishes an apt illustration of this It is 
thus clear that the term “judical proceedings is wider, 
and does not imply proceedings of a Judge, though all proceedings of a Judge 

are judicial proceedings. , , » j 

According to the definition, every person officiaUy designated a Judge 
g is a ludge. Besides Judges of the High Court Sessions 
Who arc deemed lo T^dees, District Judges, Assistant Sessions Judges and 
bejudges. Subordinate Judges are ordinarily persons so designated. 

In addition, persons who are authorised to give^ a ^ 

legal pooceeding® are also included. Now, what is a definitive judgment. 
A odeLlWe judgment” means a final judgment.® A person other than one 

who is officially designated as a Judge ^ j® 

nitive iudement is a Judge only when he is exercising jurisdiction in a suit 
or in a proceeding. So fir as that suit or prooeeding— revenue, civil or 
oriminal-is conefrned he is a Judge, but he « 

the seisin of the case in which he a definit.ve judgment This i 

obvious from the last words of the section under which a body of per^ns 
may come under the definition of “Judge” when it .s 
give a judgment, such as arbitrators, but arbitrators can 

term “ludve” onlv when dealing with a case on reference to their arbitration. 


1 . 


2 . 


3. 

4. 

5. 


Per Bark, B.. io Blsley t> Kirby, 12L.1 
Ex, 97 ; Kissam v. Link, (1896) I Q.- ® 
574 : Re Noyce. (1892) I Q.- B 642; Miles 
V. Piesland, 4 My. & C. 431; Fortcr o. 
Edwards. 48 L. J. (Q,. B.) 767; Seth e. 
Reading, 17 Q. B. D. 131. 

Data Ram' i». Ved Parkash Chopra, A.I. K. 
l970Punj.2l at p. 22:71 Puoj. L R. 
999. 

Section 2, Act XIV of 1882, now ste Sec. 2 
(8), Act V of 1908. 

Section 4 (»»), Act V of 1898. 

“Judgment means the statement given by 


6 . 

7. 


8 


the Judge, on the grounds of a decree 
or order,” Sec. 2 (iH) G. P_G. 
of 1908). In the Cr. P. G., Chap. XVI 
(Secs 36P-373) deals with judgments. 

Co. Ltt . 39a, 168a. 

So held subsequently in Emperor v. Shan^ 
Ver Sayaji Dalvi, A. I. R. 1938 Bom. 489 
at p. 489 : 40 Cr. L.J. 116 : 40 Bom. 

L. R. 1106. ^ 

Ram Ghaodra Modak c. ^^>“6 

A* I. R. 1926 Pat. 214 at p- 217 : 1* L** K. 

5vkt. no. 
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3.md&vit sworn before him is not a legal affidavit* Every member 

Adalatin U. P. h a Judge.* Same is true of member of a 
Village Pancayat in Madhya Pradesh.* A village police Patel deciding a 
case under Sec. 14 of the village Police Act, 1867, is a Judge.' The reason 

18 that bee. 14 above enables him to try and on conviction to punish^ as there- 
in mentioned any person charged with certain petty offences, and when he 
convicts or acquits he is giving a *‘defioitive judgment*’. An election officer 
empowered to remove names from the electoral roll has been held to be a 
Judge.® In Hemendra Nath's case,® the Patna High Court accorded the same 
status to the manager exercising functions under Part 4 of the Chota Nagpur 
Encumbered Estates Act. A president of a Union Board accepting or 
rejecting a nomination paper after scrutiny undoubtedly, gives a definitive 
judgment. It is a Judge within the meaning of Sec. 19, I. P. C., who is 
protected by Sec. l97, Cr. P. G.’ 

meaning of that term in this section. 
Under this section any one of a body of persons which is empowered by law 
to give a definitive judgment is a ‘‘Judge*' A Sarpanch of a Panchayat 
under the Rajasthan Panchayat Act (21 of 1953) is a <‘Judge**.® 

The Sarpanch of a Nyaya Panchayat comes within the definition of 
See* 19> I. P. G. He can certainly be said to be one of a body of persons, 
which body of persons is empowered by law to give a judgment,® 

Section 197 (1) of the Code of Criminal Procedure is very clear and 

a person accused of an 

offence can claim protec tion by virtue of being a Judge within the meaning 
cu Seci 19^ I. P. G.^ it must be shown that at the time when the accusation 
was made against him he was performing the functions and duties of a Judge. 
If he has ceased to be a Judge on the date when cognizance of the case is 
taken against him, the protection afforded by Sec. 197 would not be avail- 
able to him. This is the plain, natural and commonsense meaning of Sec. 197, 
Cr. P. C.*® 


2. Arbitrators —There is a stray remark in Ram Chandra's case** that 
an arbitrator is a Judge. The Judicial Commissioner’s Court at Peshawar 
has however held that an arbitrator is not empowered to give a Judgment 
at all.* The reason is that an arbitrator can only make an award, and it is 
the Court that can pronounce adjudgment according to the award”, and 
pass a decree.** An arbitrator is not empowered to give a “judgment”, much 
less a definitive judgment. 


). Bishan Lai, A. I. R 1954 H. P. 57 at p. 
58. 

2. Asharfi Lai w. Slate, A. I. R, 1952 All. 
306 at p. 307, 1951 A. L. J, 551 i 1952 
Cr.L. J ^^21. 

3- Kamla Patel o. Bhagwan Das, 37 Cr, L, J. 
294 at p 294. 

4. Em leror v. Shankcr Sayiji Dalvi, A,T. R, 
1938 Bim. 489 at p, 490 , 40 Gt. L. J, U6: 
40 Bom. L. R. 1106. 

5. Hanumaotha Rao c, Lakshroanyya, 1937 

M. W. N. 740. 

6. A. r. R. 1937 Pat. 160 at p. 162: ^8 
Cr. L. J. 94. 

7. S. G. Abboy Naidu v, Kanniappa 
Ghetiiar, A.l R 1929 Mad. 175 at p. 
176 . 


8. Prabhn Dayal p Milao Chaad, A. I. R, 

1959 Raj. 12 at p. 14 ; State of Madras *7, 
C, S. Rajaqopala Iyer. A. I R. i956 
Mad. fil3 fD. B.) at p. 615 : 59 M. L. W. 
^59^^(1936) 2 M. L. T. 176 : 1956 Cr. L. J. 

9. Kisbao Swamp v. Brijindra Singh, (1962) 

2 Cr. LJ. 408:1961 A. I.. J. 859, 1961 
A W. R (H G.) 689 : I. L. R. (1961) 
2 All. 682. ' ^ 

10. Ibid. 

J 1- I L R. 5 Pat. no. 

Lai Bbatia t>. Emperor, A% I. R. 
1940 Pesh 41 at p. 43 , 42 Cr. L. J. 68 : 
191 I.C. 91. 

13. S»e Sec, 17, Arbitration Act. 
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3. Meaning of judgment. — A judgment here means a formal adjudi- 
cation upon any point claimed or contested by a party appearing before a 
court. In the language of the Code it is the sentence of the law pronounced 

' by the Court upon the matter contained in the record.^ In a criminal 
a conviction is a judgment. But a miscellaneous interlocutory order is not. 
But inasmuch as such orders are ordinarily passed by persons possessing the 
larger powers of delivering judgment; the distinction is, for the present 
purposes; immaterial 

4. Legal proceedings. — -Since the judgment must be delivered in a 
'‘legal proceeding” it is apprehended that a "legal prooeeoding* is not 
different from a ‘‘judicial proceeding** as dehned in the Code of Grimmm 
Proce dure.® In fact, the term "legal proceedings*^ has been judicially denned 
as a proceeding regulated or prescribed by law in which a judicial decision 
is given.* A similar definition occurs in the English Banker’s Book Evidence 
Act, 1879, where "legal proceeding’* is defined to mean "any civil or criminal 
proceeding or enquiry in which evidence is, or may be given, and includes 
an arbitration”.® The identity of the two is thus clearly established; 

is manifest that the definition of "judicial proceeding” is taken from the defi- 
nition of "legal proceeding” in the English Statute- 

20. The words “Court of Justice” denote a Judge who is 

empowered by law to act judicially alone, or 
"Court of Justice.” ^ Judges which is empowered by 

ilaw to act judicially as a body, when such Judge or body of Judges 
s acting judicially. 


Illustration 

A panchayat acting under Regulation VII,® 1816, of the Madras Code; 
having power to 'ry and determine suits; is a Court of Justice. 

SYNOPSIS 


1. Amendment. 3. What is a court ? 

2. Analogous law. 

1. Amendment.— The Criminal Law Amendment 
1958), has added a twelfth clause creating an additional class of Public 
servants ; it has also added another Explanation to define J’’® 

“corporation engaged in any trade or industry”, used in ^ 

clause. The Government felt that for dealing with the evil ’P 

•he public services, it was necessary to bring within the scope of the Ami- 

Corruption Law ihe employees of statutory trading corp 

mem companies as defined in Sec. 617 of the Companies Act, 1956 (I of 

1956). 

2. Analogous law.— The regulation referred to in the illustration has 
been repealed by the Madras Civil Court Act. 


!• R. V. Beggins, 2‘iJ. P.437. 

2. Dehnitioa of "Order** in G. P- G (^ct V 
of 1908). Sec. 2 Ct4). 

3. Section 4(m), Cr. P. G. 

4. S.G Abboy Naidu v. Kanniappa Gbeuiar, 

A. I. R. 1929 Mad. 175 at p. 176 : 30 


Gr. L. J. 365. 

5. 42 & 43 Viet., c. U. 

6. Rep. by the Madras Civil Courts Act 
1873 (3 of 1873). 

7. Act III of 18^3. 
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3. What is a Court ? — <'Gourt*’, says Lord Coke, '‘i<? a place where 
justice is judicially ministered, and is derived a cura quia in curiif publicis cuiras 
gerebant.'^^ hut this dehnition appears to be too narrow. For as Fry, L.J., 
observed : ‘'A Court may perform various functions. The Court of Parlia- 

ment is a Court, although many of its functions are not judicial. The mem- 
bers are, however, entitled to have absolute immunity for words there spoken. 

There are other Courts which are not Courts of Justice, 
Courts and Courts tjut which are rather Courts of investigation, e. g. a 
Justices. ^'Coroner’s Court**. ^ So there are several Acts in which 

the term ‘‘Court** has received a definition of its own. 
Thus Sec. b of the Evidence Act defines ‘‘Couris** as Including all Judges 
and Ivlagistrates, and all persons, except arbitrators, legally authorised to 
take evidence. This definition, however, has been held to be not exhaus- 
tive but framed^only for the purpose of Evidence Act and is not to be exten- 
ded where such an extension is not warranted.® As pointed out in Halsbury’s 
Laws of England * the word “Court** originally meant the King’s Palace but 
subsequently acquired the meaning of (1) a place where justice is administered 
and (2) the person or persons who administer it. The combined effect of the 
definition of “Judges** in Sec. 19 and of “Court** in Sec. 20 of the Penal 
Code is that in order to constitute a Court in the strict sense of the term it 
is essential that the Court should have the power, apart from the trappings 
of a judicial tribunal,^ to give a decision or a definitive judgment which has 
finality and authoritativeness.® To be Court, the person or persons who 
constitute it must be entrusted with judicial functions, that is of deciding 
litigated questions according to law.* The term “Court** as proved by sub- 
section (2) of Sec. 195 of the Code of Criminal Procedure (Act 5 of 1898) 
has a wider meaning than the words “Court of Justice** in See. 20 of the 
Penal Code.® 

The Court, here intended, is a Court of Justice which by the terms of 

What arc Courts definition means a Judge or Bench of Judges (1) em- 

and what are not- powered to act judicially and (2) acting judicially. So, 

when they perform merely administrative functions, they 
are not a Court of Justice.® A Court-martial, holding an enquiry into the 
conduct of an officer, cannot be said to be a Court of Justice nor is their 
inquiry a judicial proceeding though a witness examined by them stands in 
the same position as a witness giving evidence before a judicial tribunal.*® 
A meeting of the London County Couiicil for hearing application for music 


1. Cu. Litt. 58a. 

2. Royal Aquarium o. Parkensoo, (1892) 1 
Q, B 431 

3. K. V- Tulja, 12 Bom, 36 ; att Veokatacbala 
Pillai. /» re I. L. R. 10 Mad. 15t ; 
Brajapandan Sinha v. Jyoti Narain. 

A. I. R. 1956 S. C. G6 at p. 69 . (1955) 2 
S. C. R. 955 : 1955 S. C, 1. 155 ; 1956 All. 

L. J. 164 : 1956 B. L. J. R. 155 : (1956) 1 

M. L. J. (S. C.) 4 : I. L, R. i 35 Pat. 65 : 
1956 Cr. L.J, 156, rcvcrsing-A I. R. 1954 
Pat. 289. 

4. 3rrl Ed.. Vol. 9, p- 342. 

5. To use the striking language of Lord 
Sankey, L. C., in Shell Go of .Australia 
V. Federal Commissioner o( Taxation, 
1931 A. G. 275 at p. 296 : 100 L.J. P. C. 
55. 

6. Brajnandan ^inha v. Jyote Narain, A. I. R. 
1956 S. G. 66 at p. 70 ( 1955) 2 S: C. R. 
955: 1956 SG 1. 155 : 1956 A. L.J. 1^4: 
1956 B. L. I R. 155 : (1956) IM.L. J. 


(S.C.) 4: 35 Pat.65; 1956 Gr, L. I. 156; S A. 
Venkataraman v. Union of India, A I. R, 
1954 S. C. 375 : Virindar Kumar v. State 
of Punjab, A. I. R. 1956 S C, 1.53 at p. 
157 : (1955) 2 S. C. R. 1013 ; 1956 S. G. J. 
138 : I. L. R. (1956) Punj. 163 : 58 Puiii, 
L R. 583. 

7, Bharat B^nk v. Employees of Bharat Bank 
A, I. R 1950 S. C. 188 at p. 195 : 1950 
S. C. R. 459 : (per Mabajan, J., as he 
then was). 

8, Nanchan^, T, L. R. 37 Bora. 365 ; Bajaji 
AppajiKale v. Emperor, A I. R. 1946 
Bora 7 at p. 1 1 ; Raghubaoa, I. L. R. 
17 Cal. 872 ; Nandalal, I. L. R. 4\ Cal. 
585, but see contra Hayat, A, I. R, 1948 
Lah. 184 (F. B).. 

9, Royal Aquarium t/. Parkicson, (1892) I 
Q, B. 431. 

10. Par Cairns, L. C., in Dawkins v. Lord 
Rokeby, L. R. 7 H. L, 744, on appeal 
from S. C. L. R.8 Q, B. 255. 
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and dancing licences is not a court and^ therefore, not a Court of Justice.^ 
A Poor Rate Assessment Committee is not a court.* But an officer inquiring 
into an income-tax objection in this country; would appear to be a Court 
of Justice as regards that inquiry for his proceedings are declared to be 
judicial by Sec. 37 (4)* Indian Income-tax Act; XI of 1^22, though other- 
wise the proceedings are merely administrative and not judicial. The Court 
of Admiralty; the Vice-Admiralty and Vice-Admiralty Prize Court are Courts 
of Justice.® 


21. The 

^‘Public servant,** 


words “public servant*’ denote a person falling 

under any of the descriptions hereinafter 
following, namely, — 


First . — (Omitted by the Adaptation of Laws Order, 1950) : 

Second.- - Rwery Commissioned Officer in the Military, “[Naval 
or Air] Forces of India : 

6[TA/r^/. —Every Judge including any person empowered by 
law to discharge, whether by himself or as a member of any body of 
persons, any adjudicatory functions) ; 

Fourth . — Every Officer of a Court of Justice *[ (including a 
liquidator, receiver or commissioner) ] whose duty is as such officer 
to investigate t!)r report on any matter of law or fact, or to mahe, 
authenticate, or keep any document, or to take charcre or dispose 
of any property) or to execute any judicial process, or to administer 
any oath or to interpret, or to preserve order in the Court ; and 
every person specially authorised by a Court of Justice to perform 

any of such duties : 

Fiflh^ Every juryman, assessor or member of a panchayat 

assisting a Court of Justice or public servant , 


Sixth. very arbitrator or other person to whom any cause 

or matter has been referred for decision or report by any Court of 
Justice, or by any other competent public authority , 

Seventh .— person who holds any office by virtue of 
which he is empowered to place or keep any person in confinement ; 

Eighth .Every oificer of the Government whose duty it is, 

as such officer, to preveut offences, to give information of offences, 
to bdng offenders t» justice, or to p.otect the public health, 

safety or convenience ; 


1. Royal Aquarium o. Parkinson, (1892) 1 
Q,. B. 431, 

2. R. o. St, Mary Abbots, (1891) 1 Q* 
378, 

3. As to all Admiralty jurisdiction ate, now 
15 and 16 Geo. 5, c. 49. Supreme Court 
of Judicature (Consolidation) Act, 1925, 

I. P. C.— 23 


Secs. 22 and 23. 

4. The words “Naval or Air Force** were 
substituted for the word “Naval** by the 
Repealing and Amending Act, 1927 (Act 
X of 1927). 

^5. Subs, by Act No. 40 of 1964, Sec. 2. 

6. Ins. by ib'.d. 
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JVinth . — Every officer whose duty it is, as such officer, to 
take, receive, keep, or expend any properry on behalf of the Govern- 
ment, or to make any survey, assessment or contract on behalf of 
the Government, or to execute any revenue-process, or to investigate 
to or report, on any matter affecting the pecuniary interests of the 
Government or to make, athenticate or keep any document relat- 
ing to the pecuniary interest of the Government or to prevent 
the infraction of any law for the protection of the pecuniary interests 
of the Government '[* * ; 

'Tenth . — Every officer whose duty it is, as such officer, to take, 
receive, keep or expend any property, to make any survey or 
assessment or to levy any rate or tax for any secular common 
purpose of any village, town or district, or make, authenticate or 
keep any document for the ascertaining of the ' rights of the 
people of any village, town or district ; 

Eleventh . — Every person who holds any office in virtue of 
which he isempowered to prepare, publish, maintain or revise 
an electoral roll to conduct an election or part of an election;^ 

^[Twelth . — Every person — 

(< 2 ) in the service or pay of the Government or remu- 
nerated by fees or commissions for the performance of 
any public duty by the Government, 

(6) in the service or pay of a local authority, a cor- 
poration established by or under a Central, Provincial 
or State Act or a Government company as defined in 
Sec. 617 of the Companies Act, 1956 ( 1 of 1956)]. 

Illustrati on 

A Municipal Commissioner is a public servant. 

Explanation 1. — Persons falling under any of the above des- 
criptions are public servants, whether appointed by the Govern- 
ment or not. 

Explanation — ^Wherever the words “public servant” occur 

they shall be understood of every person who is in actual 
possession of the situation of a public servant whatever legal 
defect there may be in his right to hold that situation. 

Explanation 3, — The word “election” denotes an election 
for the purpose of selecting members of any legislative, municipal 

1. Omitted by Act No, 40 of 1964, Sec. 2. Election Offences and Inquiries Act (Ac^ 

2. Clause Eleventh and Explanation 3 have XXXIX of 1920), 

b^cn added by Sec. 2 of the Indian 3. Subs, by Act No- 40 of 1964, Sec, 2. 
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or other public authority, of whatever character, the method of 
ekcdon under, any law prescribed as by 


a Y iw o p s I 


1« Analogous law. 

2. Principle. 

3. Meaning of words, 

4. Who arc public servants. 

5. Tests. 

6. In the service of *‘in the pay of**, 

7. Statutory public servants. 

8. OflBccrs of the Army, Navy and Air Force, 

in Judge is a public servant, 

jU. Officers of a Court of Justice. 

11* Specially authorisedt 

12. Juror, Assessor and Panch. 

13, Arbitrators and Commissioners. 


14. Policemen, jailors. 

15. Peace-Officers. 

16. Miscellaneous officers of Government. 

17. Other cases, 

18. Railway servants. 

19. Officers of Local Bodies. 

20. Enaployees of statutory trading corpo 

and-of Government companies. 

21 . Illustration— Commissioner. 

22. Not public servant. 

23. Explanation I. 

24. Explanation II. 


to th The terra “publio servant” bears sorae analogy 

comprised in the definition a large body of renhave‘';o declared w1.hf"°he 

meaning o f the section, by several local Aota.^ ueciarea within the 

I- Omitted by Act No. 40 of 1964. SceTJ! 

2, Section 14, I, P, C. 

3. The following are such Acts or Regula- 
tions arranged alphabetically : (a) Ajmer 
Government Wards Regulation (I of 1888) 

J2); Allahabad University (XVIII 
of 1887), Sec. 18 (1); Angul District 
Railway (I of 1894), Sec. 56 ; Assam 
Labour and Emigration (VI of 1901), 

• Assam Forest Regulation (Vll 
^1^1), Sec. 69; (6) Bengal Court of 
Wards iBengal Act IX of 1879), Sees. 5. 

9-A; Bengal Public Paris (II of 1904) 
see. 7} Births, Deaths and Marriages 
Registration (VI of 1886), SeCi 14 • 

Bo.lers (V of 1923), Sec.- 5 (5); British 
Ualuchisian Forest Regulation (V of 1890) 

®^“ish B rma Pilots (XII of 
1882), See, 8 (2); '^Broach and Kaira 
Bnci^bercd Estates (XXI of 1881). 

Thakur^ Relief (XV of 
1872), See. 17 ; (A Karkun employed 
to execute revenue process is a Public 
servant; Isub Musa, B. U. G. 1 17); Bombay 
Civil Courts (XIV of 1869), Sec. 33 ^ 

Bornbay Court of Wards (Bombay Act 

of Seca 2 (12) ; Bombay Local 

Boards (Bombay Act I of IbSO) Sec 71 

(Bombay Act 'll of 
1888), ^Sec. 521 ; Burma Canal fBurTr.a 
Act II of 1206). Sec. 167; Burma e 5^S- 
ment (Burma Act IV of 1909) Sec 19 . 

Burma Forest (XI of 1881), Sec 76* Burr^ * 

Forest (IV of 1902). ^cc, 75 ; Burm^ 

Municipalities (Burma Act III of laQfix 

Secs, 44, 139 ; Burma Steam Boilers anH 
Prime Movcis (XVIII of 1382), Sec 12 
(c) Calcutta Municipal ("Bengal Act ITT 
of 1899), See. 646 ; Cattle Tr^ass (*1 of 
1871) Sec. 6 ; Census Act (XVI of 18901 
^c. 3 (2) ; Central Provinces Court of 
Wards (XXVI of 1899). Sec ^ 

Central Provinces Government Wart^ 


(XVII of 1883). Sec.:i2(2);,Ghota Nagpur 

^cumbered Estates (Vl of 1876), Sec. 21; 
Chittaeong Port Commissioners (Bencal 
Act of 1887). Sec. 63; Civil Courts (Bengal 
Act VI of 1887), See. 33; Coroners (IV of) 
1871), Sec. 5 ; Court of Wards (U. P ) 
Act III of 18P9). See. 30 ; (d) Dourine 

Sec. 4 (2) ; («) Embankment 
(XIII of 1877), See. 14 ; Emigration 
(XVII of 1918), Sec. 14 (2) ; Emigration 
(XXr of 1835), Secs. 16-(4); 18 ; (/ ) Fac“ 
tones (XII of lyU), bcc. 4 (^ ; (g) 
Glanders and Faicy (XIII o| 1869), 
^ Hazare Forest Kcgulatioa 

(XI of 1893), Sec. 413; (») Inland Steam 
Vessels (VI of 1884), Sec.s. 7, 38 j (*) 
Kanungocs and Patwarics (N. W. P. 
Act (IX of 1889), Sec. !“;(() Land Record 
Maintenance (Bengal Act III of 1895), 
Sec. 33 ; Land Revenue Act (N. \V. p. 
Act XIX of 1878), Sec. 35 ; (m) Mad'ras 
Canals)!^ Fcaries (Madras Act ll of 1890), 
Sec, 11 ; Madras' District Municipal 
(Madras Act IV of 1884), See. 14 ; 
Madras Forest (Madras Act V of 1882), 
Sec. 60; Madras Forest (V of 1882), Sec.6b; 
Madras Labour Emigration (Madras 
Act V of 188*)), Sec. 3 ; Madras Local 
Boards (Madras Act V o{ 1884), 
Sec. 43; [A Sanitary Inspector is a Public 
servant. Triveiigada, 21 Mad. 4281; 
Madras Marriage and Divorce (XV of 
1865), Sec. 32; Madras Municipal Act 
(Madras Act I of 1884). Sec. 56; Madras 
Rivers Conservancy (Madras Act VI of 
1894), Sec. 23 , Merchant Shipping fVII 
of 1880), Sec. 50; (V of 1883). Sec. 14 (2): 
Municipal (U. P. Act I of 1900), Sec 58- 

1»75). Sec! 

14; (n) N. W. P. andOudh Land Rc\ enuc 
(U. P. Act III oI 1901), Sec. 27 2 fo) 
Oudb fa lukdars* Relief (XXIV of 1870) 
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In all civilized countries, persons designated «the 
public servants” form a class by themselves as re^tiring speciTprotection 

deserving specially rigorous^reatment 
for abuse of power. Persons who are the embodiment of law and authwitv 

^n^munities and privileges, and they are visited by the 

orUv., if they deviate from the course ^es- 
cribed to them by their duty. The Code has accordingly prescribed Lceo- 

pubfic s'^e^ants'' provide for offences committed by and against 


The too comprehensive nature of the description of “public servant” 

deLfT t to at the f the draft, but the Indian Law^GommS^^^^^ 

defended it, adding : Supposing the several descriptions he (Mr. Norton^ 
pecihes to be as comprehensive as he takes them to be, yet it does not aonear 
o us that they are faulty in this respect, with reference\o the 
the two chapters relating to public servants in the application of which 
will be had to them. We think they will be found sufficiently distinct 
and definite for the purpose they are to serve. We have no apprehension that 

m determining who are positively Lcluded as not 
falling under any of the descriptions in Gl. 14 . 

3. Meaning of words.— servant' : The section - describes the 
term by enumeration. The term may generally be defined to signify anv 
person duly appointed and inve5ted with authority to administer any Dart 
of the executive power of the Government or to execute any other public dutv 
imposed by law, whether it be judicial, ministerial or mixed. ** Other derson to 
whom any cause or matter has been referred for decision or report^* : The ‘'cause or 
rnatter” must be one in controversy.^ Every ojjicer whose duty it is as such 
officer to take ^ etc. property : this means a person employed to exercise to 
some extent delegated function of Government : he must be either himself 
armed with some authority of a representative character, or his'duties must 
be immediately auxiliary to those of someone who is so armed.^ *^^OfRcer in th» 
service or pay of Governmenr: An officer in the service or pay ofG^ernment 
within terms of Sec. 21, Penal Code, is one who is appointed to 

some office for the performance of some public duty.^ *^Speciallv 
authorised : When a person who has no general power to execute a 
judicial process is authorised by a court to execute such a process, he is 


Sec. 22, (p) Parsec Marriage and Divorce 
(XV of I8b5), Sec. 2'^; Pegu and Sittang 
Canal tll of 1881), Sec. I4j Police I V of 
1861), Sec._5; Prisons ilX of 1894), Sec. 23; 
£A convict warder or overseer is a public 
servant; Muhammad, (1908) P, R. No. 
22j; Punjab Steam Boilers and Prime 
Movers (Punjab Act II of 1902), Sec, 12 ; 
Punjab Military Transport (Punjab 
Act I of 1903j, See. 4 (2); (r) Railway 
Act (IX of 1390). Sec. 136 (1) ; Rangoon 
Port Commissioners (XV of 1879), 
Sec. 64 ; Rangoon Fort (Burma Act 
IV of 1905), Sec. 107; Rangoon Victoria 
Memorial (Bnrma Act I of 1908), Sec. 4* 
Registration (XVI of 1898). Sec. 84; 
(«) Sind Encumbered Estates (XX of 1896,) 
Sec. 35 ; Presidency Small Cause Court 
(XV of 1882), Sec. 52 ; Steam Boilers 
(N. W. P. and Oudh)(l of of 1899), 


1 . 

2 . 

3. 

4. 


Sec. 12 (3) ; Steamship (VII of 18341 

Telegraph Act (XllI 
of 1685) ; (tr) United Provinces District 
Boards (U. P. Act III of 1906), Sec 41 • 

/Vi o’ Boilers and Prime Movers 

(U. P. Act I of 1887), SwC. 12 (3) ; Uoner 

Burma Oil Field Regulation (Vl of 1910} 
^c, 12 ; Upper Burma Registration 
Regulation (11 of 1897), Sec. 7 (2) • ftil 
Victoria Memorial (X of IbOl). Sec. ' 

F^rst Report, Sec. 7o. This section was 
Cl. (14) in the Draft Bill. 

Debi Din, (1886) 1 a. W. N. 295. 

If ‘ ^ 

Nizamud'^in ve Qi-iccn-Em press, !• L R 
28 Cal. 3^:4 G. W, N. 798 ; Is'maii 
Mohammed Hajee v. The King AIR 
J941 Rang. 349 at p. 350: J97 I. C. 843 I 
43 Gr . lij J, 287 : 1. L, R, (1941) Rang 536, 
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'‘specially authorised” within the meaning of the section.^ ''Village, town or 
district** : The Port Trust Estate does not fall within the term villagei town 
or district as used in Gl. (10) of this section.* For the meaning of other 
clauses, see below. 


4. Who are public servants? — This section does not define public 
servants^ but describes them only by enumeration, which itself is merely 
illustrative and by a no means exhausitive. Speaking generally, a "public 
servant^* must, firstly, be servant, and secondly, a public servant. It is not 
necessary that a servant should receive any salary or emoluments for his work 
since an honorary servant discharging a public duty is as much a servant as 
a stipendiary servant in the pay of the Government.* Thus a peon who was 
remunerated by a fee on processes served by him in a Collector's Court,^ or 
a candidate entertained without any pay in the tahsil office for learning work 
in the hope and expectation of eventually being taken on the staff,® were both 
held to be public servants. An unpaid candidate at the request of one of the 
clerks was assisting one of them in some work connected with the duties of an 
arms clerk in the office of a Deputy Commissioner, held it will not be suffi- 
cient to make him a public servant.® It is essential that a public servant must 
be in charge of some public duty J Public duty is now here defined in the 

Code, and no general definition of the word would be 
Public servant must complete. It may, however, be said that all persons having 

public duties*! ^ to discharge delegated functions of administration of State 

are public servants.® The duty imposed upon such public 
servant maybe ever so exalted or menial, but, as long as he is discharging 
the public duty, he is a public servant. It matters little that there is some 
flaw in his appointment, as long as be has in fact "taken the duties and 
responsibilities belonging to the position of a public servant and he performs 
those duties, and accepts those responsibilities, and is recognized as filling 
the position of a public servant.”* 


Public servants known to the law are either statutory or those mentioned 
p in this section. The local or special -laws have declared 

known*to the certain functionaries as public servants for the purposes 

■ of the Penal Code. As they own their status to some 

statute, they are designated statutory public servants and in their case, it is 
not necessary to refer to the section, though they must necessarily fulfil its 
requirements. But they have been so declared in order to place their status 
beyond contest. A person may be declared to be a public servant by a statute 
but such declaration would not necessarily make him a public servant within 
Jhe meaning of this section, unless he possesses any of the qualifications there- 
in described, though he will, of course, be a public servant for other purposes 


h Emperor v. Ram Chandra Sahu. A. I. R. 
1933 Pat. 187 , 142 I. C. 580 : 34 Cr. L, J. 
391 : 1. L. R. 12 Pat. 184. 

2. S, E. Neylor, A. I. K. 1941 Sind 30 at p. 
31: 42 Cr. L, J, 422: 193 I. G. 358: 1. U R. 
(1941) Kar. 184, 

3. Parmeshar Datt, I. L. R. 8 All. 201, 
followed in Ram Chandra Sahu, I, L. R. 
12 Pat, 181 j Mchcndra Prasad, I. L. R. 
9.Cal. 693. 

4 . Ramkrishna, 7 B, L. R. 446: 16 W.R. 
(Cr.) 27. 


5. Parmeshwar Datt, 1. L. R. 8 All. 20 i ; 

Subramanya v, Soniasundaiain, f. L. R. 
21 Mad. 128 ; MaLcndia Pra.'ad, A. 1. R. 
. . 9 I. G. (G.) 698. 

6. Harbilas c. G own, A. 1, R. 1950 E, P. 
167 at p. iL8 : 5 D. L. R. (Simla) 104. 

7. Nizamuddia, I. L. R, 28 Gal. 344. 

8. CJ. 55 &. 5o Viol., c. 61. 

9. Ptr Straight, J., in Parmeshwar Datt, 

I. L. R. 8 All. 201 E.xpl. 2 to this 

section ; see also Haibilaa v. Giowo, 

A. I. R. 1950 E. P. 167). 
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in accordance with the provisions of the statute, Another important point 
to note is that a public servant need not necessarily be appointed by Govern- 
ment.^ This is obvious from the explanation and from the illustration^ in 

is declared to be a public servant, though 
he IS elected by the suffrage of his oonstituency subject only to the approval of 
OP confirmation by the Government. The extra department Branch Post- 
master agents may also be ^public officers” within the meaning of Sec. 2 (17) 
of the Civil Procedure Code, or '^public servants” within the meanine of 
Sec. 21 of the Indian Penal Gode.^ 

Under Sec. 200, Cr. P.G., whan the complaint is made in writing nothing 
herein contained shall be deemed to require the examination of a complainant 
in any case in which the complaint has been made by a court or by a public 
servant acting or purporting to act in the discharge of his official duties. 

It can be held that the conciliation officer was a public servant and 
was acting or purporting to act in the discharge of his official duties, as the 
complaint is in writing, there would be no illegality if he was not examined 
upon oath.* Again, if a person who is a public servant is to be prosecuted 
for an ofience committed by him while acting or purporting to act in the 
discharge of his ofliciai duty, prior sanction as required by the term of Sec. 197 
of the Code of Criminal I'rooedure is essential before a court can take cog- 
nizance of the ofience. 

Even il a person is in actual possession of the situation of a public 
servant, he is not a public servant unless he had a right to hold that situation. 
In determining his right to hold that situation, the legal defect, if any, is 
to be ignored. For inscance, a person has been appointed as a public servant 
but belore the appointment letter is issued to him, he might start doing 
the work of that post. In that case, the person would come within the 
meaning of ‘^public servant” even though the actual appointment letter had 
not been issued. 1 he incumbent had aright to hold the situation as he 
had already been appointed. But the legal defect lay in the fact that the 
actual appointment letter had been issued. An interloper in possession of 
public office is not a public servant.® 

Ihe term ^‘public servant” would embrace not only public servants 
properly so-caiied but also persons in the employment of the Government 
who carry delective appointments. The term is, therefore, meant to be used 
in a wide sense; and a public servant under suspension would not cease to be 
a ‘‘public servant” within the meaning of Sec. 21 of the Code.® 

5. Tests. — The true test in order to determine whether a person is an 
officer ot the Uovernment, is (1) whether he is in the service or pay of the 
Government ano ^2) whether he is entrusted with the performance of any 
public duty.' in Oetermining whether a person is a public servant or not, 
the first thing to see is whether he is a servant. Then enquiry should turn to 
whether he is not a statutory public servant. It is only then that the section 
need be relerred to, and as the section is of last resort, attention must be paid 
to Its clauses, with a view to seeing if the case in point is covered by any of 
the twelve ciausci here enumerated. On referring to them it will sometimes 


1. Explanation 1. 

2. III. to “clcveoih'* clause. 

3. Ch. Vcnkaia bwatny v. Superintendent, 
A. I. R. 19.^7 Orissa 112 at p. 116. 

4. State of Bihar v. Deodar Jha, A. I. R. 
1958 Pal. 51 at p. 58. 

5. State of Orissa v. Bira Kishorc Naik, 
A. 1. K. 1964 Orh&a 202 at p. 203 ; 30 


Cut. L.T, 176 I (1964) 6 Ori J. D. 119. 

6. Dhanpal Siugh u. State. A. I. R. 1970 
Punj. 5l4at p. 514. 

7. The State of Ajmer (now Rajasthan) v. 

Shivji La». (1959) 2 S. G. R Supp, 739 
at pp, 743-44 ; G, A. Monterio v. State 
of Ajmer, 1956 S. C. R. 682* 
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be found that a given case is covered by more than one clause which is quite 
possible, for the clauses are not mutually exclusive and exhaustive, and only 
a casual reference to them is sufficient to show that a case might conceivably 
fall within two or more clauses at the same time. But the fact that a person 
is a public servant within the meaning of more than one clause does not 
affect his status, if it is once so established. Butin order to apply the test 
here prescribed, it is necessary to grasp with precision the meaning of each 
clause, for the clauses are by no means free from difficulty. 

6. “In the service of” or “in the pay of”. — The expression “in the 
service of^* implies a relationship of master and servant. The test whether 
or not there is a relationship of master and servant is the existence of right 
of controlling the manner in which the other does the work. The mode of 
payment for service, the time for which the servant is engaged, the nature of 
those services or the power of dismissal may have some relevance. But the 
right of control as to the manner in which the other does the work is the 
conclusive test. The word “pay” must be construed in the light of the 
context and would mean wages or money given for service. “In the pay of 
construed in the light of the context of the whole clause would carry the 
meaning “in the employment of”.' 

One mav be a public servant within the meaning of the Indian Penal 
Code but from that it does not necessarily follow that he is a member of a 
civil service of the Union or an all-India service or a civil service of a State 
or holds a civil post under the Union or a State within the contemplation of 
Art. 311 of the Constitution. Clause (12) of Sec. 21 of the Indian Penal 
Code has got nothing to do with the determination of the question, namely, 
whether a petitioner ia a Government servant within the meaning of Art. 311 
of the Constitution.* 

The pradhan of a Goan Sabha though a public servant within the 
meaning of Sec. 21 of the Indian Penal Code by virtue of Sec. 28 of the Act, 
he is not a subordinate of the Sub-divisional Officer or even of the State 
Government The Act has conferred upon the State Government and its 
delegates, under Sec. 95, certain powers of control and supervision over the 
Goan Sabha and its office-bearers. 

Referring to the power of suspension and removal envisaged by Sec. 95 
(0 (^) the Supreme Court observed : 

“But that power is admittedly a power to punish. No specific 
power to suspend a pradhan pending enquiry into the charges levelled 
against him has been conferred on the State Government. This much 
is conceded.” 

It was argued before the Supreme Court that the relationship between 
the State Government and the pradhan was that of master and servant and 
the State Government was, therefore, competent to preclude the pradhan 
from discharging functions under the Act during the pendency of the enquiry 
into the charges levelled against him, but the argument was repeled and it 


1. MaosbstDker Prabhashankcr Dwivcdi t». 

State of Gujarat, A. I. R. 1970 Guj. 97 at 
p. 103. 


2. MafikRam v. Hindusthan Cables Ltd.. 72 
C. W. N. 398 at p. 401. 
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was held that the Pradhan was an elected representative and cannot be consi- 
dered as a servant oi the Government and also that there is no contractual 
relationship between him and the Government much less the relationship of 
master and servant.^ 

There is no manner of doubt that the pradhan Gram Sabha is an 
officer within the meaning of the 12th clause of Sec. 21, I. P* C. A pradhan can 
be deemed to be an officer in the service of the local authority. a 

7, Statutory public servants. — A list of the statutes defining such 
servants has been given elsewhere. An illustretived enumeration may, 
perhaps, make the scbject further dear. Bailiffs and appraisers of the Presi- 
dency Courts of Small Causus,^ Census Officers,^ Coroners of Presidency 
Towns,® Emigration Officers,® Managers of Encumbered Estates,^ Factory 
Inspectors,® Forest Officers,® Servants and Officers of the Indian Museums,^® 
certain officers appointed under the Merchant Shipping Act, 1860,^^ officers 
excuting warrants of Marine Court, Municipal Commissioners and servants,’® 
officers and servants of local and district boards, Canal Officers appointment 
under the Pegu and Sitting Canal Act,’® Embankment Officers, Delegates 
of Parsi Matrimonial Court,”’ Patwaris and Kanungoes/® Pound-keepers,’® 
Railway servants, Telegraph Officers of Private company,^’ Registering 
officers,^® Rrngoon Port Commissioners, their officers and servants,®® Sanitary 
Inspectors,®** Special Judges under Jhansi Encumbered Estate Act,*® Judge 
and Assessors of Court of Survey and Ship Surveyors,*® Heads of village for 
purposes of Madras Abkari Laws Amendment Act,” Conciliation Officers,*® 
Clerks appointed under the Broach Thakuis* Relief Act, whose duty it was to 
receive rents and execute revenue processes,*® are all statutory public servants 
and so declared by the several Acts relating to them. 


1. Swami Prasad Pradhan v. Hargovind 

Sahai Mathui, 1970 All. '^51 at p. 255 t 
l9o9 A. L. T. 743. 

2. BasaQt Lai Gil v. Slate of U. P. 1968 
A, W. R. (H. C.) 117 at p. H9. 

3- Section 52, Act XIV of 1882. 

4. Section 4, Act IV of 1880. 

5. Section 5, Act IV of 1871, 

6. Section 14, Act VII of 1871 ; Sec. 3, 

Act in -A 1876 ; Sec. 50, Act V of 1877 J 
Sec. 5, Madras Act XV of 1886. 

7. Local Encumbered Estates Act, See. 21, 
Act Vr of 1876 (Chota Nagpur) ; Sec. 22, 
Act XXIV of 1870 (Taluqdars of Oudb); 
33 Reg. IV of 1871 (Taluqdars. Thakurs 
and Jagirdits in Ajmer); See. 33, Act 
XXI of 1881 (Kroach and Kaira rhaJturs. 
cic.) ; See. 33. Act XX of 1881 

(SiiidU), 

8. Section 3, Act XV of 1881» 

9. Section 72, Act VII of 1878. 

10. Section 14, Act XXII of 1876. 

11. Section 50, Act VII of 1830, 

12. Section 15, Act IV of 1875. 

13. Set Local Municipal Acts and Sec. 25, 
Act XV of 1873; Sec. 22, Act VIII of 


1874 ; See. 56, Madras Act V of 1878 ; 
Sec. 51, Bombay Act III of 1872 ; See. 15, 
Bombay Act VI of 1873. 

14, Ste Local Acts ; Tiiuvengada, I, L. R. 
21 Mad. 428. 

15, 14, Act II of 1855. 

16, Section 23, Act XV of 1865. 

17, .Section 35, Act XIX of 1873 ; Sec. 8 
Act XIII of 1882. 

18, Section 6, Act I of 1871, 
gil9. Section 27, Act IV of 1879, 

-20. Section 18, Act I of 1876. 

21. Section 84, Act 11 of 1877. 

22. Section 64, Act XV of 1879, 

23. Section 29, Act XVI of 1882, 

24. Section 12 of Bengal Food Adulteration 
Act, 1884— Sbailesb, I. L. R. 59 Cal. 234. 

25. Section 50, Act VII of 1880. 

26. Section 24 (o), Madras Act V of 1879. 

27. Section 17, Act XV of 1872 j Isub Musa, 
B. U. G. 117. 

28^ Section 1 1 (6), Industrial Disputes Act, 
XIV of 1947. 

29. Dina Nath Gangooly, 8 B. L* R. App. 
58 ; 17 W. R. (Cr.) 12. 
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A “Kotwal in the rormer Aladhya Pradesh was a public servant within 
the meaning of Gl. (8) of the section.^ 

# 

X 

8. Officers of the Army, Navy aad Air Force. — Commissioned 

Clause (2\ oflficers of the Army, Navy and Air Force are those to 

' whom oommissLons for command over officers and men 

of the regular forces have been duly issued. 


The words of the clause appear to include forces other than the regular 
forces, e. g. the auxiliary forces, the volunteers, volunteer forces and the 
militia.* 


The Soldiers' Board is primarily a private organization though pat- 
ronized by the Government. The Court was not satisfied as to under what 
specific portion of CK (9) to Sec. 21, I. P. G , the case of the employee- 
applicant exactly falls. Sentence under Sec. 161, I P. C., could not be 
maintained unless the accused has first been shown to be a public servant 
within the meaning of Sec. 21, I. P. G.® 

9, Every Judge is a public servant.** — A Judge is defined in Sec. 19, 

PI and it is then simple to see what persons fall into this 

c.iausc (i). category. 

10. Officers of a Court of justie'e. — This clause for the first time 

introduces the term ‘‘officers*' without defining it. It is 
Clause (4j. again used in Cls. (8) to (10). It is omitted in Gl. (7) 

where the use of the term might have been equally 
apposite. But at the same time if close attention is paid to the several clauses 
it will be perceived that the term has been used in a definite sense,* 
and that it is not used as merely a substitute for the word “person**. 
A public servant means some person employed to exercise, to some 
extent and in certain circumstances, a delegated function of Government. 
He' is either armed with some authority or representative character, or his 
duties are immediately auxiliary to those of some person who is so armed. 

If on the facts of a particular case the Court comes to the conclusion 
that a person is performing a public duty, he has delegated to him the func- 
tions of the Government or is in any event performing duties immediately 
auxiliary to those of some one who is an officer of the Government and is a 
public servant in the meaning of Sec. 21, Penal Code. 


A Glass III servant employed as a metal examiner known as Chaser in 
the railway carriage workshop is an officer in the service or pay of the Govern- 
ment performing as such a public duty entrusted to him by the Government 
and was, therefore, a public servant within the meaning of Sec. 21, Penal 
Code.® The appellant was thus, even on a narrow interpretation of the 
of West, J., in Jieg. V. Ramajirao an officer in service or pay ol the 

Government performing as such a public duty entrusted to him by the 


b Shriratn m. State of Madhya Pradesh, 
1957 M.P.L.J. (Notes) 173. 

2. (1881) 44 & 45 Vict„ c. 58, 177 (7). 

3. Ramniwas Sharma c. State, A. I. R. 
1951 A^mer 76 at p, 77. 

4. Prabhu Dayal v, Milap Gband, A. I. R, 

1959 Raj. 12 at p. 14. 

I.-P.;C.~24 


5. G. A. Moritci i ) V, State of .Ajmer. A. I. R, 
1957 S. G. 13 at pp, 16, 17 : 1957 A. L. J. 
5 ; 8te also Keg. v. Ramajirao Jivaji, 12 
B. H G, R. I and Abad Shah v. Emperor, 
A. I. R 1918 Lah. 152(2). 

6. 12 B. H. G. R. 1. 
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.Government. The appellent was, therefore^ an officer within the meaning 
of Sec. 21 (9) and so a public servant within the meaning of Sec. 21. The 
conviction and the sentence imposed on him were upheld as quite in order. 
The decisions cited in the succeeding paragraphs, it may be noted, were given 
before the decision of the Supreme Court just set out in some detail and the 
term “officer'* used in GI. (4) and Gls. (9), (10) and (12) must receive the 
connotation given to that term by the Supreme Court. It may be noted that 
Cl. (8) above expressly speaks of an ‘^officer of the Government*'. 


The word “officer” means some person employed to exercise, to some 

extent, and in certain circumstances, a delegated function 
Definition of of Government. He is either himself armed with some 

authority or respresentative character, or his duties are 
immediately auxiliary to those of some one who is so 
armed.* In this sense, it may include a person in the position of a peon,* 
but not^ a carter,^ or the lessee of a village,* Deshmukhs and Deshpandes would 
be sufficiently within the meaning of the term, as they are appointed to 
perform for the State a portion oJ its functions, or to aid those who are its^ 
active representatives.® Now, understanding the term ‘^officer** in this sense, 
the clause is iritended to include all ministerial officers attached to the Courts 
of Justice. Clerks of Courts are, as suoh, required to report on any matter 
of “law or as whether a plaint, petition or memorandum of appeal is, 

or is not, within time, and whether it has been presented by a duly authorised 
person. A record-keeper® is a person entrusted with the custody of records 
of disposed ca«es, while the sheristadar ov peshkar is entTW^Xed -with the custody 
of pending proceedings. The Nazir is the custodian of Court exhibits and 
property in suit, while process-servers are entrusted with the duty of executing 
judicial processes.’ A Commissioner appointed by a court to divide the 
properties by metes and bounds in pursuance of a preliminary decree for 
partition, though he is not a permanent Government servant like an amin or 
a process-server or a clerk, is still an officer appointed specially by a Court 
of Justice to investigate and report on a question of fact and is, therefore, a 
public servant wiihin the meaning of this clause.® 

Since one of the duties of mukaddam under the G. P. Land Revenue Act 

is to report the commission of certain offences under the 
What public Penal Code he has been held to be a public servant under 

SCI vaiii includes. this section.® “Public servant’* denotes a person whose 

duty it is to execute any judicial process and also any 


1. Per West,.!,, in Raroajirao Jivaji, 12 B, H. 
C. R. I ; Nizaittuddin, I.L.R. 2S Cal. 334; 
Emperor o. Karam Ghand, A. I. R. 1943 
Lah. 255 a^ p. 25b ; 209 I, C. 66 : 45 Cr. 
L. J. 64 : 46 P. R. 166. 

2. Kamkrishna, 7 B. L. R. 44 : 16 W R. 
(Cr.) 27 ; Nizamuddin, 28 Cal. 344 | 
Rajasbahi Tradint; and Banking Cor- 
poration Ltd V. Surendra Nath, (1942) 

2 Cal 108 ; Ram Chandra Sahu , A. I, R. 
193H Pat. 187 ; 12 Pnt. 184. 

3. Nachimutbu. I. L. R. 7 Mad. 18. 

4. Reg. V. Rama jirao Jivaji, 12 B H. G.R, 1. 

5. Ramajirao Jivaii. 12 B. H. C. R. 1. 

6. “It is questioned by one officer whether 

jawabnaviftea, goinaghtaa, and 'other ser- 
vants of the class come under any of 

the descriptions in this clause so as to 
be subject to the provisions of Cl. 138 


(now Sec. 161) : It seems to us that as 
servants whose duty it is to ‘make* or 
'keep documents’ they fall under the 
5tb, 10th or lUh description, according 
to the department in wbiebthey they may 
be employ ed,’*— Indian Comm issioner’s 
First Report, See. 79. 

7. Bhagai Dafadar,* 2 B. L R. (F. B.) 21, 
in which resistance was held to be 
criminally punishable and rightly so 

8. S. Ramaiah, Jn re, A. I. R. 1951 Mad. 
773 at p. 773 : 52 Cr. L. J. 847 : 5 
D. L. R, (Mad.) 189 : 5 A. I, Cr. D. 
447 : 1951 M. W. N. 200 : (1951) 1 
M. L. J, 191. 

9. Lankaran V. Emperor, 47 Cr, L. J. 636 at 

p. 637 : I, L. R. (1946) Nag. 714 : 
1916 N. L. J. 302 X 221 I. C. 4'4; 
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officer whose duty it i» to take property. It was undoubtedly a part of the 
duty of Sales Officer of Co-operative Society to take property in execution of 
the decrees of the society He would therefore conform to the definition of 

a public servant.l Notaries Public are, as a rule, appointed to administer 
oaths, while offices variously described are entrusted with the duty of ore- 
serving order in Court These are the persons ordinarily so employed, but 

the las clause widens the scope of the rule, for it confers on any persons 

speci^ly authorised by a court to discharge any of the foregoing functions 
the status of a public servant. * s s licnous 


Section 21 of the Indian Penal Code has described the various categories 
ot persons falling under the expression ‘‘public servant”. One of the cate- 
goric, 1 . e. the tenth is of officers whose duty it is, as such officer, to take 
receive, keep or expend any property, to make any survey or assessment, or 
to levy any rate or tax for any secular common purpose of any village, town 
or district, .or to make, authenticate or keep any document for the ascertaining 
of the rights of the people of any village, town or district. It will appear 
trom It that an officer whose duty it is as such officer to fake, receive, keep 

or expend any property is a public servant. A qurq 
Qttrg amin and Court amin is charged with the duty in that capacity of his to 
amm if public servant. attach properties of defaulters and to realise money. He 

hence a public servant. The section does not con- 
template in the case of officers who fall within the description included in the 
above category that they should further be in the employ of the State Govern- 
ment as such or their wages should be payable out of the revenues of State. 
As a matter of fact Explanation I in Sec. 21 has expressly provided that persons 
falling under any of the categoriet, first to eleventh, shall be public servants 
whether they are appointed by the Government or not. The section does 

tliat persons who are in receipt of any fixed wage alone shall be 
public servants. As a matter of fact, payment of wage is not the test for 
determining whether a particular person or officer is or is not a public 
servant. It is the duty with which he is charged and which he is required 
to perform that actually determines whether he is or is not a public servant.* 

I A' definition of ‘‘public servant^' in Cl. (4) of Sec. 21 of the 

Indian Penal Code, a Receiver in Insolvency is a public servant.® 

A court amin employed to prepare a plan, to inspect a site, or to effect 
® partition, would thus fall within the last provision, as a person specially 
authorised by a Court of Justice. A Commissioner appointed l^y Court to 
examine a witness would appear to share the same privilege. 

11, Specially authorised. — Clause (4) clearly distinguishes between 
toe person who is an “officer of a Court of Justice” and a person who is not 
officer ; the latter is not a “public servant” within the meaning of 
toe section unless he is “specially authorised” by a Court of Justice to perform 
the duties of an officer of a Court of Justice.* Thus where a person having no 
power to execute a judioial process is authorised by a court to execute such a 


b In rt Thimmakka, A. I. R. 1942 Mad. 552 
(2) at p. 553 : 55 L. W. 368. 

2. Ram Pal Singh w. State, I960 A. W. R, 
(H. G.) 279 ; I960 A. L. J. 357. 

3, State of Orissa n. Ganesb Prasad Dut ta. 


(1962) I Cr. L..J. 658 at p. 659. 

4. Kam Chandra Sahu A, I. R, 1933 Pat. 
187 at p. 187 : 142 I. G. 588 : 14 

P. L. T. 16 : 33 Gr. L.J. 391 : I. L. K. U 
Pat. 184. 
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What specially 

authorised obviously 
implies. 


process^ h® is said to be specially authorised within the meaning of the 
clause.^ The words ‘‘specially authorised** obviously imply that the dele- 
gation of authority is (fl) legal ; (6) by a person who 
himself possesses the authority to authorise another ; and 
(tr) to a person who is a ministerial officer as against a 
judicial officer.^ Again, the authorisation must be express 
though in .certain cases it may even be implied,® The question whether the 
authority is or is not properly exercised is immaterial so long as it is clothed 
with the legality necessary to afford protection to the public servant.^ Im- 
propriety in the exercise of the authority ought to be distinguished from ille« 
gality which totally, deprives a person of the privilege given to the public 
servant. 


12. Juror, Assessor and Panch. — Jurors, assessors and panches while 
Clause (5). duty, that is, actually engaged in the discharge of their 

duties, are public servants. This is- evident, for they 
are in the position of Judges and, therefore, possess the Judge's privilege and 
immunities. Even when assisting a public servant other than a Judge, they 
are entitled to the same privilege and protection as the public servant whom 
they have come to assist. 


13. Arbitrators and Commissioners. — Arbitrators and Commis- 
Clause (6). sioners or other assistants of Courts are public servants 

whose intervention becomes sometimes necessary, and is 
not infrequently salutary. But the privilege extends only to persons acting 
on the motion of the Court or a public servant. It does not extend to officious 
intermeddlers with public proceedings, or to persons to whose arbitrament 
the disputing parties may have submitted their cause, with or without the 
approval of the Court. For, unless the person is made the referee of the 
Court,® or unless some “cause or matter*’ is referred to him “for decision or 
report**® he is not invested with the immunity which the Court possesses. 


The persons typified in this section are really persons who fill more or 

less judicial roles and for the limited purposes for which they 
rrmr^or^Ie^ udi- appointed they become as it were the ego oi the 

cial role. ^ person appointing them. Of course, in all such cases, only 

the fact of appointment is material, its propriety being 

irrelevant. 


Court. 


Court has no inherent power to pass orders appointing a Commissioner 

to seize the plaintiff's account books upon an application 
by the defendant that he has apprehension that the 
plaintiff might make entries in those account books 
which could go against the case he was setting up in the 


Court's power to 
appoint Commissioners. 


1, Ram Chandra Sahu, A.I.R. 1933 Pat. 187 
at p. 188. 

2, Per Pollock, C.B., in Walsh v, Southwortb, 
L. R. 6 Exeb. ISO. 

3, 0haram Chand, I. L. R. 22 Cal, 596, 
followed in Sbeo Progas v. -Bbup Narain, 
I. L. R. 22 Cal. 759 ; Abdul Karim o. 
Bullen, I, L, R. 6 All, 385 ; Court Fees 
Act. Sec. 22 (Act VII 1870), This view 
ii support ed by Walsb «. Southwortb, 


L. R, 6 Exeb. 150. 

4. Abdul Gafur, I. L. R. 33 Cal. 896; Satish 

Chandra p. Jadu Nandan, 3 C. W.N, 741; 
Goville V, Kristo Kisbore, I, L. R. 26 
Cal. 746 ; Durga Charan p. Nobin 
Chandra, I. L. R. 25 Cal. 274. 

5. Sundar Majhi, I. L. R. 30 Gal. 108*. 

6. Edge. G,J. and Oldfield, J., io Dcbi 
Din. (1886) A. W. N. 295. 
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Such a Commissioner appointed without jurisdiction cannot be treated 
tobe a public servant within the meaning of Sec. 21, Penal Code. It is 
necessary for the application of this Explanation that the person concerned 
should be in aotuai possession of the pre-existing office of a public servant. 
If there be no offioe or post, there could be no question of any- person’s being 
in actual possession thereof, and of the person concerned coming within the 
terms of this- Explanation. 

The Additional Munsif had no inherent power to pass the order 
appointing a Commissioner to seize the plaintiff’s account books. The order 
appointing Commissioner for this purpose was therefore an order passed 
without jurisdiction and was therefore a null and void order. 

It is no business of the Court to collect evidence for a party or even to 
protect the rival party from the evil consequences .of making forged entries 
in those account books. 

If the appointment of a Commissioner had been valid, he would have 
been a public servant in view of the fourth clause to Sec. 21 of the Indian 
Penal Code. * 


Where there was neither any existing office of Commissioner nor the 
Additional Munsif had power to appoint a Commissioner for the purpose of 
seizing the plaintiff’s account books that Commissioner cannot be held to be 
a public servant.^ 


14. Policemen, jailors.— A police officer is a public servant as defined in 
Clause m Sec, 21 of the Indian Penal Code. Therefore, when cognizance 

. '* is taken on the report of a Police Officer the requirements 

of Sec. 11 of the Essential Commodities Act, 1955, are complied with.* 


The Offioer-in-charge of a Police Station comes within the definition 
of the term “public servant” as defined in Sec. 21 of the Indian 
Penal Code.® Policemen are persons empowered to place any person in con- 
hnement, while jailors are persons empowered to keep persons in confinement. 
They are both, therefore^ public servants. The test under this head being 
that the persons should have the authority to take or keep another person in 

confinement, a person so empowered would be a public 
servant, though he may himself be in confinement. Where, 
. for instance, a convict-warder is empowered to keep persons 

tn confinement he becomes a public servant, though he is himselfkept in 
wnfinement by another, who, again, is on that account a public servant.* 
th * here contemplated must, however, be legal ; that is to say, 

the persons empowered to place and keep persons in confinement must have 
been so empowered by a competent authority, and as a part of his ollicial 
duty. The authority must then be general, and not special or relating to 
®by individual case. Where, for instance, a Magistrate orders a person to 
arrest a runaway offender,* that person does not thereby become a public 


1* Padam Sen w. State of Uttar Pradesh, 
(1961) 1 Cr. L. J. 322 at pp. 324-25, 

2. SatyaadcoSahw. State of Bihar, A. I. R. 
1970 Pati 159 at p. 160. 

3* Jagannath Prasad Kesari «. State of Bihar, 
A. I. R. 1968 Pat. 506 at p. 508 ; 1970 

Or. 828. 


4, Kallachand, 7 W. R. (Ci.) 9'J ; Muham- 
raada, (1908) P. R, (Gr.) JVo. 22 ; Maula 
Baksh. A. I. R. 1929 Lah. b21 : 30. 
Cr. L.J, 1103; Safin Rasul. A. I. r 
1924 Bom. 385. 

5. E. g. under Sec, 65, Cr.' P. G. 
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servant, because the arrest made was not made by virtue of any office which 
he held. The power to arrest or detain arrested persons must be inherent in 
his office. It must be a part of his ordinary duties. But it need not be a 
power unqualified or unlimited. For no one possesses such a power. A 
Forest Officer .detecting a person committing an offence against the Forest 
Act may take him into custody.^ He is^ therefore, a public servant under 
this clause; thugh he is also declared to be a public servant under the Forest 
Act.* The power may be conferred upon a person either generally by statute 
or rules and regulations made thereunder, or it may be conferred by or 
implied in an appointment to an office duly made. A person so appointed 
would, then, become a public servant if, by virtue of his office, he has the 
power to confine any person. If he has the power otherwise than by virtue 
of his office, he is not a public servant. For example, any private person 
may arrest any person who, in his view, commits a non^bailable and 
cognizable offence,® but all persons are not public servants. 

There can be no doubt that a police officer is a public servant as defined 
in Sec. 21 of the Indian Penal Code. Therefore, a report by a police 
officer can properly be regarded as a report by a public servant. The 
language of Sec. 11, Essential Commodities Act, 1955, is wide enough to 
include a police officer who oannot be excluded from the category of a public 
servant. Had the intention of the Legislature been to exclude a report by a 
police officer, the Legislature would have used apt words to exclude suoh a 
report,* 


15. Peace ofificers. — For the meaning of the term “officer*^ as 
expounded by the Supreme Coiirt, see para. 9. 

Person holding office by virtue of which it is their duty (a) to prevent 
Clause (81 offences, (6) to give information of offences, (c) to bring 

offenders to justice, or (d) to protect the publio health, 
safety or convenience, are declared to be publio servants. Polioemen, village 
watchmen/ revenue and police patels in Bombay,® fall into this class, which, 
however, is large enough to include even Judges and Magistrates whose duty 
is as much to prevent offences,"^ as to punish for them. And the clause would 
include Forest Officers, officers of the Salt, Excise or Opium departments, or 
indeed, of any department whose duty it is to protect the interests of their 
department by preventing the oommission of offences against it. 

Officers appointed to give information of offences may, again, be police* 

men, village chowkidars, or members of the Criminal Inves* 
tigaCion Department, such as detectives or the like. Mere 
informers and secret agents are not, however, included in 
the term, because they are not '^officers of Goverment 
whose duty it is as such , officers’* to give information of 


Who arc public 
servants under 
this clause. 


offences. 


Officers appointed to bring offenders to justice are again policemen. 
Judges, Magistrates, Publio Prosecutors and persons generally or specially 
charged with the duty of conducting prosecutions. A person appointed by 


1. Section 51, Forest Act (V of 1882). 

2. Forest Act (V of 1882), Sec. 62. 

3. Section 59, Cr. P. G. 

4. Kcdar Nath Sahat ia v. State, A. I, R. 

1962 Cal, 410 at p. 410; (1962) 2 Cr. L. J, 
178, 


5, Siddhut, I. L. R, 26 All. 542; Appaji, 
I. L. R. 21 Bom. 517. 

6. Appaji, I. L, R. 21 Bom. 517, 

7. See Part IV, “Prevention of Offences** 
(Secs. 106—126), Cr. P. G. 
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the Government Solicitor with the approval of Government and under an 
arrangement made by the Governor General-in-Gouncil to act as prosecutor 
in a police court is thus a public servant.* Similarly, officers of the Society 
for the Prevention of . Cruelty to Animals,^ appointed under the Police Act are 
•public servants,® because their duty leads them to bring offenders under that 
Act to justice. Lastly, Health Officers, Sanitary Inspectors, Bazar Masters, 
Hackney Carriage Examiners^ Engineers of the Public Works and Irrigation 
Departments, Postal oflacials. Street Overseers, and, indeed, all persons having 
similar duties to perform by virtue of their office are public servants. But 
inn-keepers and dak bungalow cooks are not persons engaged to protect public 
convenience, though their duties are subservient thereto; 


16. Miscellaneous officers of Government. — For the meaning of 
the term “officer** as expounded by the Supreme Court, see para. 9. 

The ninth clause is really the otta porida of the section, and it includes 
Clause within its comprehensive grasp a large mixed class of 

^ non-descript officers who could not be specially provided 

for. Generally speaking, this class includes officers who receive or disburse 

money on behalf of Government, such as Treasurers. 
^pubUc Opium and Stamp-vendors employed in the 

servanti. ^ Government treasuries. But a stamp-vendor employed 

not under the Stamp Act, but under an agreement with 
the Collector, was held not to be a public servant.^ 


The appellant was a Class III servant and was employed as a metal 

Railway servants examiner known as Chaser in the Railway Carriage Workshop. 

^ ' He was working under the Works Manager who was 

certainly an officer of the Government and the duties which he performed 
were immediately auxiliary to those of the Works Manager who, beside being 
an officer of the Government was also armed with some authority or 
representative character gua the Government. The appellant was thus; an 
officer in the service or pay of the Government performing as such a public 
duty entrusted to him by the Government and was, therefore, a public servant 
within the meaning of Sec. 21, Penal Code,^ 

According to Cl. (9), Sec. 21 of the Indian Penal Code, every officer in 
the service or pay of the Government is deemed to be a public servant. 


As a person was employed by the Punjab Government and it was the 
, . Punjab Government which paid her salary on account ol 

Officers arc *ubHc work as lady health visitor, she should be held to be a 

servants. ^ * public servant employed in connexion with the affairs of the 

State. The mere fact that the Heath Centre, where she 
works, is being run by the Municipal Committee, Yamuna Nagar, would not 
show that she is not working as a public servant or was not employed in 
counexion with the affairs of the State.® 


1. Buuo Kristo Doss. I. L. R, 3 Cal. 497. 

2. Act XI of 1890. 

3. Upcndra Kumar Ghose, 3 G, L. J. 475; 
Nataraja, I. L. R. 46 Mad. 90. 

Kalyanray, B. U. C. P, 36. 

A. Monterio •. State of Ajmer, A. Ii R* 


1957 S. G. 13 at p. 17 j 1956 S. C. J. 730. 
6. M. B Kanwar, Editor, Pi inter and 
Publisher of Bana f’artap, Ambala v. 
State, A I. R. 1963 Punj. 201 at p. 205: 
64 Puoj, L. R. 1074. 
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By the definition under Sec.21, Gl. (9), I. P. G., a person who is 
p p appointed to be a Public . Prosecutor under Sec. 492 of the 

tors pubti^ Code IS an officer in the service of the Governnaent and is 

servants. also remunerated by fees for the performance of that public 

duty and therefore is a public servant for the purposes of the 
case in which he is appointed as a Public Prosecutor.* 


Persons whose duty it is to make survey on behalf of Government are 

c r\a: members of the Geological and Topographical Survey 

urvcy ccrs. j^dia, officers connected with the State Railways, 

Canal and Irrigation departments and the Department of Settlement and 
Agriculture. As belonging to this department may be mentioned patwarist^ 
and other miner officials, who prepare maps and plans of rural areas for the 
purpose of assessment. A surveyor preparing a map of water-course of a khas 
mahal under the orders of the Collector is a public servant, for <^the Collector 
acting in the management of a khas mahal**, the property of the Government 
is as much the Government within the meaning of Sec. 17 of the Indian 
Penal Code as when he is exercising any other of the duties of his official 
position.® 


Officers who make contracts on behalf of Government are those belonging 
to the Commissariat and Public Works Department. Officers-in-charge 
of Excise, opium, Ganjaand Salt have also to make contracts on behalf of 
Government for their sale, but as these officers are usually Civil Officers of 
the district, they fall not on^y into this, but also other clauses of the section; 


Persons who execute judicial process have been declared to be public 

servants in Cl. (4). Following that analogy, revenue pro- 
Revenue omccrs, cess-servers and others assisting the Revenue Officers are, 

here declared to fall into the same class. For like judi- 
cial subordinates, they, too, are exposed to the same temptation and are 
therefore, equally amenable to the same rules. Peons, whether permanent 
or supernumerary, attached to the Collector’s office, and whether in receipt 
of fixed pay or fees, are within the rule,^ and so is a peon in the service and 
pay of Government but attached to the office of the Superintendent of the 
Salt department, though bis duties were probably generally to obey the orders 
of his superior.® But such a menial can scarcely be designated an ‘^officer^’ 
in the sense in which that word is used in common parlance. The term must 
then be understood as merely connoting one who is appointed to some office 
for the performance of some public duty.** 

Persons empowered to investigate or to report on any matter affecting 

the pecuniary interests of Government are scattered over 
Persons protecting almost every department of Government. As such, they 
pcoioiary interests ^g^ome public Servants, though they may not be other- 
o oe r men . wise SO qualified. Tax collectors and Tahsil officials are 

amongst those falling into this class. Persons who “make, authenticate or 
keep any document relating to the pecuniary interests of Government” simi- 
larly form a numerous class. Revenue Inspectors and patwaris stand on the 
lowest rung of the ladder amongst officials of the Department of Survey and 


1. Kuber Nayak v. State, A. I. R. 1962 4. Ramkrisbna Das, 7 Bcog. L. R. 446 : 16 

Cal. 195 at p. 196: (1962) 1 Cr. L. J. 409 : W. R. (Cr.) 27. 

66 G. W. N. 47. 5. Nizaniuddin, I. L. R- 28 Gal. 344. 

2. MudsGoddefeD, (1870) 2 N. W, P. 148, 6. Ramajirao Jivaji, 12 B. H. G, 1 (Gr.j. 

3. Bajoo Singh, I. L. R. 26 Cal. 158. 
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Settlement! who make documents relating to the pecuniary interest of Govern* 
ment; namely, the land revenue. Revenue record^keepers and the like are 
persons who keep documents. Persons who prevent the infraction of any law 
for the protection of the pecuniary interests of Government are men like 
customs officials, and those engaged to detect contraband trade against the 
monopoly of Government. Excise Inspectors are, for instance, employed to 
prevent the manufacture of illicit liquor or the importation of foreign opium 
or Consequently, they become public servant under the rule.* Every 

officer in the service or pay of Government is, apart from other considerations, 
a public servant. But, o^ course, an officer holding a mere sinecure cannot 
be called a public servant for there can then be no reason for applying to him 
the exceptional provisions specially enacted for them in the Code. The clause 
must, therefore, mean a person who holds a office to which some public duty 
is attached and which he may be called upon to perform. Consequently, an 
unpaid apprentice in the office of a Sub-Registrar in Bengal is not a public 
servant even though his services be reimbursed by the Sub-Registrar out 
of his allowance.* Such was also held to be a Q.uarter-master*8 clerk* 
On the the other hand, a Police Sub-Inspector attached to the Finger Print 
Bureau as an expert and called as such is a public servant and a bribe offered 
to him would be punishable under Sec. 161/ 

The first part of this clause says that every officer whose duty it is, as 
h A ’ . such officer, to ‘^keep** any property on behalf of Govern- 
if a puWic se^vant!'^ ment, would be a public servant. The driver of a road- 
ways bus is responsible for proper care and maintenance 
of the vehicle in his charge. Thus his duty is, as a driver, not only to drive 
the bus but also to keep the vehicle under proper care and maintenance while 
he is in charge of it. He is therefore a public servant under the provisions 
offirst part of Cl. (9) of Sec. 21, I. P. C. In any case, he is covered by the 
•econd part of the clause which says that “public servant’"denotes every officer 
in the service or pay of Government, or remunerated by fees or commission 
for the performance of any public duty. He is in the pay of Government, 
in the service of Government and is also performing public duty of keeping 
the vehicle in his charge and maintaining the same. The railway also earned 
profits and thus cannot but be said to be a co[ninercial undertaking of the 
Union Government. The only difference is that it is a commercial undertaking 
of the Union Government while the roadways is a commercial undertaking 
of the State Government. It cannot be laid that merely because the peti- 
tioner is a Government employee in a commercial undereaking of the Govern- 
ment, he cannot b© regarded aj a public servant.* 

17. Other cases. — A Minister in the pay of the State to advise and to 
aid the Chief Executive whether he be Governor or Rajpramukh, is undoubted- 
ly an officer performing a public duty and is, therefore, a public servant 


1. So held in Fazal Rahman, A. I. R. 1937 
Pesh. 52: 38Gr. L J. 1042- 

2. Mahendra, 9 I. C. (Cal.) 69B ; BhaKwati 
Sahai, 1. L.R. 32 Cal, 664 ; but c/. Fula 
Bhana. (1888) Cr. R, No, 40 of 1888 : 
(1888) B. U. G, 38. 

3. Ahad Shah, (1918) P. R. (Gr.) 18 : 45 
I. C. 150. 

4. Kararo Ghand, 69 I. G, (Lah.) 445. 

I..P..G — 25 


5. Ranjcct Singh v. State, A, I. R. 1965 

.Ml, 478 at p. 479 ; also State of 

Maharashtra v. Jagai Singh, A. I. R, 
19i4S, C. 492. 

6, State of Vindhya Pradesh v. Shiva 
Bahadur Singh, A. I. R. 1951 V. P. 17 
at p. 35 : 52 Cr. L. f. 561 D. L. R. 1952 
V. P, 7 ; Sheo Bahadur Singh v. State of 
U. P,. 1953 S. G. 394. 
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within the meaning of this clause.* So also is a Chief Minister.* A Secre- 
tary who is to carry out the orders of the Minister concerned or the Chief 
Executive, e. g. a Governor or a Rajpramukh# is also a public servant.^ It 
is fallacy to say that it is only those persons, who are enumerated in Sec. 28 
of the Aot, who can be ‘^public servants^* within the meaning of Seo. 21, 
I. P. G. In fact persons enumerated in Sec. 28, U. P Panchayat Raj Act 
are not public servants with.n the meaning of Sec. 21, I. P. G., and it is only 
by fiction of Sec. 28 , U. P. Panchayat Raj Act that they have to be deemed 
to be public servants within the meaning of Sec. 21, I. P. C.^ A clerk in 
a Government Collectorate is a public servant within the meaning[of Gi. (9) 
of Sec. 21, Penal Code.® The talayri is a permanent servant of the Government 
and he exercises some of the functions referred to in this clause* ‘When he is 
assesting the village officer in the matter of the Collection -of the rent. Hence 
he has been held to be a public servant,® the toll icontraotor.'as well as his 
servant must be held to be public servants as defined in the! 'Indian Penal 
Code."* A^ canal mate; has been held to be a public servant.® A lambarda* 
in Peshawar does the public duty of collecting land revenue and is remunerated 
by a commission known as pachotra. He is, therefore, a public servant 
within the meaning of the Penal Code. But when he is engaged in collecting 
huq bua and no other dues, be cannot be said to be acting in the execution 
of his duties as a Government servant for the simple reason that huq bua 
is a village cess and is not recoverable as land revenue.® 


18. Railway servants. — Chapter IX of the Indian Penal Code con- 
sists of Secs. 161 to 171 only, and, it is for the purposes of these sections alone 
therefore that a railway servant can be called a public servant within the 
meaning of Seo. 2 1 , Penal Code, and he cannot otherwise be called a public 
servant for the purposes of Penal Code. If, therefore, the prosecution case 
is that the petitioners oommitted offences under Sec. 408, Penal Code, only 
they cannot call the petitioners public servants.*® A goods clerk of a railway 
was held to be outside the category of public servants.** 

19. Ofl&cers of local bodies. — For the meaning of the term ‘'officer'* 
as expounded by the Supreme Court, set para. 4. 


This clause compendiously states what is more elaborately stated in the 


Clause (10). 


last preceding clause in respect of officers of Government. 
Mutatis mutandis, similar officers, though in the service of 



1. State of Vindhya Pradesh t,. Shiva 
Bahadur Singh, A. I. R. 1951 V. P. 17 
at p. 35 : 52 Cr. L..J. 561 : D. L. R. 1952 
V. P. 7 Sheo Bahadur Singh v. State of 
U- P , A. I. R. 1953 S. G. 394. 

2. Ramadittamal v. Emperor, A. I. R, 1939 
Pesh. 38 at p. 39 : 184 I, C. 10; 40 Gr. 
L.J. 487. 

3. State of Vindhya Pradesh v. Shiva 
Bahadur Singh, supra. 

4. Basant Lai Gir v. State of U. P., 1968 
A. W. R. (H, G ) 117 at p. 118 ; sea also 
Emperor v Karam Ghand Gobind Ram, 

A. I. R. 1943 Lab. 255. 

5. Jugal Singh o. Emperor, A. I, R, 194./ 

Pat. 315 at p. 316: 203 I, G. 219: 44 
Gr. L.J. 745. 


6. Karani, In re, A. I. R. 1944 Mad. 183 
at p. 184 : 45 Gr. L.J, 535 : 212 I, G. 73 : 
1943 M. W. N. 804 (2) : (1943) 2 M. L.J, 
674.* 

7. Emperor u. Suleman Abba, A. I. R, 1935 
Bom . 24 at p, 24: 36 Bom. L. R. 1 124. 

8. Badr Prasad w. State, A. I, R. 1953 All. 
494 at p. 495. 

9. Said Mohammad v. Emperor, A. I. R, 
1935 Pesh. 189 at p. 189 : 37 Gh L.J. 283: 
160 I. G. 183. 

10. Devi Ram Deep Ghand State, A, I. R. 
1954 Punj. 189 at p. 190 : 56 Punj. L.R. 

159 ; st« also Ambika Prasad v. State, 
A. I. R. 1958 Pat. 441 ; 1957 B. L.J. Rj 
714. 

11. Zakaria, (1898; P. R. No. 9. 
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Town or Urban Municipalities, ^ Local Boards, District Councils, San itary 
Boards or other similar bodies are public servants. Persons who are in charge 
of religious as distinguished from secular public benevolence are, however, 

not public servants. 

In Sec. 21 (10), I. P. C., the words **whose duty it is, as such officer, to 
take, receive, keep or expend** qualify the clause “for any secular common 
purpose of any village, town or district’*. This clause governs the section 
and that it must be for a public purpose that the money was received or 

expended.^ 


The Chairman of the Managing Committee of a Municipality is a “pub- 

lie servant*^ as contemplated by Sec. 2 of the Prevention 
Chirman of Manag- Corruption Act for rule 68 framed under the Bombay 
ing Committee of a Municipal Act, 1901 (Bombay Act 111 of 190 1) 

Muoioipahty. empowers him to expend money of the Municipality on 

payment of bills for fixed recurring charges and therefOTe of 

pu^iew of the expression “public servant” defined in Cl. (10) of Sec. ot 

fhrindian Penal Code. The power to make payment of 
charees such as pay bills imposes a duty on the Chairman to do so when 
necefsary as the power is vested in the Chairman for the benefit of the per- 
sons entitled to receive those recurring charges. 

The aforesaid power is conferred on the Chairman for the benefit of 
the peTsons wh^have'^erved the Municipality -d have got the r.^ht t^recew^^^ 

their pay or money for articles provided. There „ "‘=^3 

meeting of ^he committee at a date for early of 

to mder”p1"i^en^ onhe pay-bills in anticipadon 

roreTarges'tKore does not'^afiect the question in any -V' 

of Sec. 21 of the Indian Penal Code merely ^^^uires that he persoy boma 

have the duty to expend property Inn ''o“nTe exercise oTth^ 

to such cases only, where there is no limitation on the exercise 01 m p 

of expending property.^ 

The Chairman of a Municipal Board constituted under the Rewa 
Municipality Act. 1946, is a public servant. 


1, Ezekiel. 6 Bom. L. R. 54 (under the City 
of Bombay Municipal Act, Bombay Act 
III of 1888); Ratnaawami, I. L. R. 13 
Mad. 131 (under the Madras District 
Municipalities Act). 

2. Shridhar Mahadeo Pathak v. Emperor, 
A. I. R. 1935 Bom. 36 at p. 36 : 154 I. C, 

600 . 


Maharudrappa Danappa Kesarappana- 
var v: State of Mysore, A. I. R. 1961 S.C. 
735 at p. 785: 39 Mys. L. J. 464 :(1961) 2 

Lab. L. J. 402. 

Daya Chand v. State of M. P-. I960 M. P. 
L.J. 163 : 1950 .lab. L. J. 141 : i960 

M. P. C. 192. 
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Officers of District 
Board and Municipal 
Boards who arc and 
who aic not public 
servants. 


S.C. »■' <"■ 

Municipal Engineer! who receive money from the Municipality and pay 
.t out to contractors are, thus, within the difinition,» thougHn Engineer 

^ empowered to sign a bill or cheque upon 
which a different official pays the money might be 
conceivably classed otherwise, on the ground that he 
does not expend any property” of the Municipality.* 
Alunicipal or Local Board overseers, octroi and cattle^ 
pound moharnrs, oess collectors/ goods clerks,® or union 

A/T • • IV T are persons who take or receive money for their 

Municipality or Local Boards, as the case may be. They are/ therefore^ 

public servants. But a Local Board Sircar who merely supervises road work 

of ^ Board bill collector falls within the terms 

of this clause and is therefore a public servant, but when he attempts to 

enforce a warrant for an amount m excess of what could be recovered by 
distress he cannot be said to be engaged in the lawful discharge of his 
public duty. A Vice-Chairman of a Local Board is also a public servant.* 

c /vi Councillor is a public servant within the meaning of 

-^li Indian Penal Code, prior to the' amendment of Sec. 45, Bombay 
District Municipalities Act (3 ot 1901;, by Bombay Act 2o of 1930.‘® 


head clerk of a municipality had no 'authority, merely as head 
clerk, to prepare the electoral rolls, but the Chairman oi the Municipality 
had appointed him to do so in exercise ol the power given by rule 13 (1;, 
Municipal Lleotion Rules, This was, however, belore Government divided 
the Municipality into the sixteen wards for which the general election was 
to be held. There was no fresh appointment of the. petitioner by the Chair- 
man under rule 13 (1) after the Government notifacaiion, and it has therefore 
been urged that the petitioner was not a public servant nor charged as such 
wuh the preparation ol the rolls, that were delivered to the Chairman. 'Ihere 
is, however, no dispute that these electoral rolls included two rolls hxs, 2U and 
:iO/l, written by the petitioner himself. It is also clear that the petitioner 
wrote these rolls (even though he was not expressly appointed by the chairman 
alter the notihcaiion for the reason that his earlier appointment under the 
rule was taken to extend to the deferred election, and taken not bythe peti- 
tioner alone, but by the Chairman as well. 


Explanation 2 to Seo. 21, Penal Code, provides that wherever the words 
^'public servant"^ occur, they shall be understood of every person who is in 
actual possession ol the situation of a pubiic servant, whatever legal defect 
there may be in his right to hold that situation* 


1* JogcDdra Gbaodra Ghoudbury v, 
Ksbirode Raojan Bhattacharjce, (1961) 2 
Gr. I*. J. 5b4 at p. 566. 

2. Naulawram, 6 B, H. C, R. 64. 

3. Per Gibbes.J., in Naufawram, supra^ 

4. Babulal, 1. La* K. 33 Bom. 213, 

5. Zakaria, 9 P. R, 1898, 

6. Gopalasaminatba Aiyar, Petitioner, I 

Weir 128. 


7. Addaita t?. Kali Dass, 12 G. W. N. 96. 

8. Abmad Jaluddin, 1936 M. W. N. 638, 

9. Anna Cbampat Kao Desbmukb v. 

Emperor, 38 Cr. L.J. 444 at p. 446: 167 

I. G. 752 : 19 N. L.J, 221. 

10. Sugauefaand p. Seth Naraindas, A, I. R, 
1932 Sind 177 •at p. 178; 141 I, C. 
530. 
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% A.*** appointment is immaterial • 

where the petitioner was indubitably ‘‘in actual possession of the situation of 
a public servant** within Cl. 11 of Sec. 21 and the Explanation, Indian 
Penal Code.' » 


Clause (llj. 


20. Employees of statutory trading corporations and of Govern- 
ment companies. — Tim clause, newly added, by the Criminal Law Amend- 
ment Act, 1958 (U of 1958), further enlarges the scope 
of the section. The employees of statutory trading oor- 
, porations and of Government companies fall within the 

class of public servants as defined in Sec. 21. As a result of the clause, every 
ofiBcer inthe service or pay of (1) a local authority, or (2) a corporation 
which is engaged in any trade or industry whether established by a Central, 
Provincial or State Act, or (3) a Government company as defined in Sec. 617 
of the Companies Act, 1956 (1 of 1956) is a public servant. As the expression 

. “local authority** is not defined in the Penal Code, we must 

definition in the General Clauses Act, 1897 
. „ , ’ 1897), Sec. 3 (31) which runs thus-: “Local autho- 

nty shall mean a municipal committee, district board, -body of port commis- 
0** other authority legally entitled to, or entrusted by the Government 
With the control or management of a municipal or local fund*’. “Government 
company’" is defined in Sec. 617 of the Companies Act, 1956 (1 of 1956) as 
lollowa : “For the purposes of Secs. 618*, 619 and 620, Government company 
*oy company in which not les.x than fifty-one per cent, of the share 
capital is held by the Central Government or by any State Government or 
tjovernments, or partly by the Central Government and partly by one or 
more State Governments”. By Explanation 4; also added by the same Amend- 
ng Act, the expression “corporation engaged in any trade or industry” used 
v^li ' includes a banking, insurance or financial corporation, a river 

j^^*®y^®*poration and a corporation for supplying power, light or water to 

Wbat the Indian Airlines Corporation does under the terms of the Air 
Indian Airlines C Corporations • Act, has all the essential attribute of 
pwaiion has a?r* cssen- trading activity. Section 7 of that Act- preaciibes that 
tr*d' oi the main function of the Corporation is to provide safe, 

efficient, adequate, economical and properly co-ordi- 
Q_.j . nated air transport services, whether inteinal or inter- 

best ri both^with a view to developing the air transport services to the 
reaso^ ki**^**®® and in particular, to ensure that the services are provided at 
servic' f ^ ^barges. “Air Iransport Service” is defined by Sec. 2 (ii) as a 
osin^' the transport by air of person, mails or any ocher thing, animate 
ooDshr for any kind of remuneration whatsoever' whether such service 

^ OI a single flight or a series of flights. 

by the^ ^ down that in carrying out any of the duties vested in it 

Prlnoinl ^he ^Airlines Corporation shall act so far-as may been business 
Account enjoins that the Corporation shall maintain proper 
Accounts relevant records and prepare an annual statement of 

for ^ deluding the profit and loss account and the balance-sheet in 
With th^ r> be prescribed by the Central Government m consultation 

®®c. 15 - "*“*Ptroller and Auditor-General of India. Snb-section (2) of 
hoii bv proivsion for the annual audit of the accounts ol the Coi ^jora- 

ye Comptroller and Auditor-General of India. 


h Brijebhati 0. Emp 


eror,-A. I. K. iy4i Pai. 539 at pp. 541, : J2 P. L. I, 13 
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Thus the scheme of the Act makes it abundantly clear that the Indian 
Airlines Corporation is engaged in the trade of air transport service, and 
consequently, its employees are '^public servants**. ‘ 


Additional category 
of persons included 
within the scope of 
public servants. 


In this context, it is worthy of note that by an Act of Parliament^ which 

came into force on the 19th December, 1964 — the Anti- 
Corruption Laws (Amendment) Act (No. 40 of 1964)— 
the definition cf “public servant” in Sec. 21 of the Indian 
Penal Code has been enlarged so as to bring within its 
purview certain additional categories of persons including 
all those in the service or pay of a corporation established by or under a 
Central, Provincial or State Act, by omitting the words . “engaged in any 
trade or industry” in the twelfth clause of Sec. 21 of the Code and by omitting 
Explanation 4 altogether; and the effect would be that for purposes of the 
anti-corruption law, employees of all statutory corporations — whether trading 
or non-trading would henceforth be treated as “public servant” with all the 
attendant disabilities. This shows which way the wind is blowing. 


In State of Maharashtra v. Jagatsing,^ the question arose whether an em- 
ployee of a Road Transport Corporation was a public 
Supreme Court’s servant within the meaning of Sec. 21 of the Indian 
declaration. Penal Code (as it stood before its amendment by Act II 

of 1958, by which the twelfth clause \^as added to that 
section), read with Sec. 43 of the Road Transport Corporation Act, 1950, so 
as to render him punishable under Sec. 161 of the IndianJ Penal Code, for 
having accepted a bribe from an applicant, promising to secure him a job in 
the office in which the employee was serving. The offence was stated to have 
been committed in 1956, that is to say, before Sec. 2Uof the*. Indian Penal 
Code was amended by adding the twelfth clause and Explanation 4. 


Dealing with the argument that when enacting Sec. 43 of that Act, it 

could not have been the intention of the Legislature to 
throw a cloak of immunity over all corrupt employees of 
a Road Transport Corporation, their Lordships made 
the following observations (at page 497), which are mate- 
rial for our purposes : 


Employees of Road 
Transport Corporation 
and Indian Airlines 
Corporation are public 
servants. 


*Tt is urged that in this view all members, officers and servants of 
a corporation would be free to take bribes and would never be liable 
to be prosecuted under Sec. 161 and that this could not have been 
the intention behind Sec. 43. It is certainly unfortunate that such a 
result should follow from the words used in Sec. 43. But the words 
are clear and it seems that members, officers and servants of the cor- 
poration were intended by the Legislature to be public servants only 
when they were acting or purporting to aot in pursuance of the provi- 
sions of the Road Transport Corporation Act or of any other law and 
not otherwise. As taking of bribe cannot under any circumstances be 
shown to amount to acting or purporting to act in pursuance of any of 
the provisions of the Road Transport Corporations Act or of any other 
law, the person taking a bribe cannot be said to be a public servant 
within the meaning of Sec. 21 of the Indian Penal Code in view of 
the clear words of Sec. 43; The difficulty has however now been ! 
obviated by the amendment of Sec. 21 by the addition of the twelfth 
clause therein. But as Sec. 21 stood at the relevant time we have to 
take recourse to Sec. 43 of the Road Transport Corporations Act and 


1. A. I. R. 1964 S. C. 492 
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the words of that section make it quite olear that members, officers 
and servants of corporation can only be public servants when they 
act or purport to act in pursuance of any of the provisions of the 
Road Transport Corporations Act or of any other law; and taking of 
a bribe oan never amount to acting or purporting to act in pursuance • 
of any of the provisions of the Road Transport Corporations Act or of 
any other law.” 

It will be seen that their Lordships* view was that if the twelfth clause 
of Sec. 21 of the Indian Penal Code could be presed into service in that case; 
the accused therein would have fallen under the category of a public servant 
and as such would have been liable under Sec. 161 of the Indian Penal 
Code. Obviously, what applies to an employee of a Road Transport Corpo- 
ration, would apply with equal force to an employee of the Indian Airlines 
Corporation. 

For the foregoing reasons it may be said that an employee of the Indian 
Airlines Gorporationi is a “public servant” within the meaning of the twelfth 
clause of Sec. 21 of the Indian Penal Code.^ 

The Chief Executive Officer of the State Transport Corporation is a 
public servant.^ 

21. Illustration — Commissioner. — The word “commissiner” in this 

illustration has been used in the sense of a municipal member or councillor 

and not in the sense of an officer in the employment of a municipality who 

is sometimes designated by that name.^ 

% 

22. Not public servant. — The Chairman of Co-operative Credit 
Society would not appear to have been a “public servant”.^ The President 
of a Co-operative Sooiety is not a public servant within the meaning of the 
expression in the Pena] Code.® Nor its secretary.® The Sanitary Inspector 
of a Panchayat Board is not a public servant within the contemplation of this 
section. The fact that he is authorised by the President of the Panchayat 
Board to 'collect fees for sealing animals before slaughter would not make him 
a public servant."^ It was held in a Calcutta case that there was nolhing in 
the Calcutta Municipal Corporation Act® to suggest that the corporation was 
a “public servant”.® It was, however, conceded that it could be a public 


1* In rt H. V. Jagdesh, A, I, R. 1966 A. P, 
35 at pp. 37, 33, 39. 

2. In re The Chief E.'cecutivc Officer, 
Andhra Pradesh, A. I. R. 1963 
A. P. 491 at p. 491 : (1963) I Andh. 
W. R. 12 : 1963 Andb. L. T. 282 t 1963 
M. L.J. (Gr.) 298. 

3. The State v. Bansilal Luhadia, A. I. R. 
1962 Raj. 250 at p. 257 : (1962) 2 Cr. L. J 
786 : 1962 Raj. L. W. 307 ; 1. L. R. 
(1962) 12 Raj. 327. 

4. Sbridhar Mahadco Pathab v. Emperor, 
A. I. R, 1935 Bom. 36 at p. 36 : 36 
Bam. L. R, 1133. 

5. Karman Siddappa o. State of Mysore, 
A. I. R. 1958 Mys. 82 at p, 83 ; I. L. R. 
(1957) Mys. 68 t 1957 Kat. L.J. 34 i (1957) 1 


M. L. J. (Cr.) 71 : 1958 Cr. L. J. 

784 j Sombari Bchari v. Emperor, 1935 
M. W. N. 1337 ; State of Bibar r. 
Amulya Ratan Pathak, A, I. R, 1969 
Pat. 173 at p, 160 ; Shanti Rajan 
Bhattacharya c. State, A. I. R. 1970 
Cal. 557 at p. 558. 

6. Shanti Rajan Bhattacharya v. State, 
A. I. R. 1970 Cal. 557 at pp. 559-60, 

7. S.V, Subramariia Pillai v. G.S. Ponniaho, 

A. I. R. 1939 Mad. 5G9 at pp. 569, 570 : 
40 Cr. L. J. 822 (2): 1811. G. 560 : 
1939 M. VV. N. 469 : (1939) 1 M. L.J. 
729. 

8. Act IV of 1877. 

9. Municipal Corporation, I. L. R. 3 Gal. 

758 . 
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servant under Gl. (10) of the section. Bat that clause speaks of an “officer** 
and not a person, and an officer cannot be a juridical person such as a corpo- 
ration must necessarily be. Indeed there is scarcely any room for doubt 
that even the term “person** as used in Gl. (3) is used there in its strictly 
narrower sense as denoting a human being. The. section does not appear 

to contemplate the possibility of including an artihcial person within its 
comprehension. 

one turns to Sec. 21 of the Indian Penal Gode, it will appear clear 
trom Cl. 9 therefore that all Government servants, however humble in their 
office, hav€ been included in the definition of a “public servant**. 

The concluding portion of Gl. 9 clearly indicates that every officer, 
either in the service or pay of the Government, or remunerated by fees for 
the performance of any public duty, is defined to be a public servant within 
the meaning of Sec. 21. It is well settled that the expression “officer” is 
used in the sense of functionary, and every functionary, however humble in 
his station (including even a peon), who is either in the service of the Govern- 
ment or pay of the Government, is a public servant within the meaning of 
Sec. 21 of the Penal Code. That being the position, one fails to understand, 
if members of the Horae Guards w ere State Government servants, where was 
the necessity of making adeeming provision in that behalf in Sec. 9 of the 
Bombay Horae Guards Act. The very fact that under Sec. 9 it has been 
provided that members of Home Guards under the Act are to be deemed to 
be public servants within the meaning of Sec. 21 of the Penal Code, indi- 
cates that they are not Stale Government servants, for while enacting Sec. 9 
of the Bombay Home Guards Act, it must be presumed that the Legislature 
had before it the definition of ‘^public servant’* as given in Gl. 9 of Sec. 21 ’ 
of the Penal Code. 

Therefore, on a consideration of the scheme of the Bombay Home Guards 
Act and on a fair reading of the several provisions thereof, it is clear that a 
member of the Home Gaurds organisation under the said Act is not a State 

Government servant.^ 

It is a fallacy to say that it is only those persons, who are enumerated 
in Sec. 23 oi the U. P. Panchayat Raj Aot who can be “public servants** 
within the meaning ol Sec. 21, Indian Penal Code. In fact persons enumera- 
ted in Sec. 28, U. P. Panchayat Raj Act, are not public servants within the 
meaning of See. 21, Indian Penal Code and it is only by fiction of Sec. 28, 
U. P. Panchayat Raj Act, that they have to be deemed to be public servants 
within the meaning of Sec. 21, Indian penal Code.* 


Servants 
employ if 
servant. 


private 

public 


Then, again, it appears almost superfluous to add that servants in private 

employ are not public servants within the meaning of the 
;>ectiori. But such a contention was once made in a case 
in tvhich the cashier of the Bank of Bengal carrying on 
the treasury business of the Government had received 
illegal gratification from the Manager of a Court of Wards on deposit of a 
certain sum on behalf of Government. The cashier was proceeded against 
for receiving illegal gratification as a public servant, his status as such being 
supported on the ground that he was *‘an officer whose duty it is, as such 
officer, to take any property, on behalf of Government”. ^ But the Court 


1. Ratal ji A deihir Dubash v. State of 2. Basanl Lai Gir t». State of U. P., 1968 

Maharashtra, (1969) 72 Bom. L. R. 304 A. W, R.CH. C.)117 at p. 118. 

at p. 309. 3. Clause (9), s<f para^ No. 15, auiB> 
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held that the money received b/ the cashier w^.s for the Bank and not for 
the Government, and that, therefore, he could not be deemed to be a public 
servant.^ But the Manager of a Court of Wards? though not a servant of 
Government, is yet a public servant, inasmuch as the Court of Wards, being 
the Government, his duty to receive moneys for the Court of Wards is really 
a receipt *‘on behalf of Government”.* But this case in conflict with a Madras 
case in which a peon employed by the manager of an estate in charge of the 
Courts of Wards was held not to be a public servant.^ Assuming that the 
peon was a servant of the Court of Wards, he could not but be a public ser- 
vant if the manager in that Allahabad case was a public servant? for both 
persons performed the same duties and it is? therefore? submitted that the 
Madras case was not correctly decided. The correct view was taken by 
Ainslie and Paul, JJ., in a Calcutta case in which they held a peon of the 
Collector’s Court who received one fixed pay from the Government but was 
remunerated by fee whenever employed to serve any process and was placed 
on the Register of Supernumerary peons to be a public servant.* So a peon 
in the service and pay of Government and attached to the officeof a Superin- 
ten dent of the Salt Department is a public servant, though his duties were 
oily to carry out the orders of his official superior, himself a public servant. 
Oi course, labourers and menial servants employed to do work or labour on 
account of the Government are not “otfioers” and do not fall within the defi- 
nition of “public servants’* here given,® 


A carter temporarily employed by the Public Works Department could 
not arrogate to himself the status of a public servant,® though a Lascar can, as 

in Madras.^ But the receiver of an- estate appointed 
Examples. pe^.dente Hie is not a public servant?® for his position is 

that of a guardian of the estate for the protection of 
which he is appointed. So a clerk appointed by a Sub-Registrar and paid 
out of an allowance given to him is not a public servant as his appoint ment 
is not contemplated by the Indian Registration Act, though it empowers 
the Registering Officers to keep a proper establishment, but that alone 
would scarcely convert every employee under that provision into a public ser- 
vant.® So while Municipal Officers may be, and ordinarily are classed as 
public servants, it does not follow that all servants of the Municipality are 
also public servants. A Municipal water-rate collector is thus held not to be 
a public servant i et hoc ^estus Similarly? a Q,nater“master’s clerk^* 

stands outside the category of public .servants. So is the lessee of a villaec 

from Government though he bounder obligadon to keep an account of the 
forest revenues and pay the Governm.mt a proportion thereof.’* A villager 
assisting a headman in the discharge of his public duties is no more a public 
servant than a person whom a Magistrate may require to assist him in the 


1. Modun Moh'in, I L. R. 4 Cal. 376, 

2. Mathura Prasad, I. L. R. 21 All, 127, 
This case was decided uoder the 
N. W. P, Act, which does not contain 
any declaration as to a manager being 
a public servant, which, however, is 
expressly provid 'd in the C. P. Courts 
of Wards Act, Sec. 12 <**), Act XVII 
of 1885. 

3. Arrayi, I. L. R. 7 Mad. 17, relied upon 
in N'z-imorl t. t,. r. og Cal. 344. 

4. Kara Krishn i Da% 7 B. L, R. 446. 

I. P. C.— 26 


5, 

Naebrauttu, .1, L. R. 7 Mad. 18. 


6. 



7. 

Public Prosecutor u. Kamidi 
Naidu, I. L, R, 48 Mad. 867. 

Annan 

a. 

Ebiahim, I. L. R. 29 Gal. 236. 


9. 

Bhagwat Saha?, T. L. R. 32 Cal. 654. 

10. 

Oulab, 1 A. L. J, 125, refers to 
cip.d Act (Act I of 1900), See. 51. 

Mu 1 

11, 

Ahad Shah, (1918) P. R. (Gr.) 

I C. 150. 

18 : 

I-?. 

Ua uajirao Jivaji, 12 B. M. C. R, i 
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disrharge of his public duties.! Such is also the malguzar holding an enquiry 
in the matter of damage done to a Government forest, though it may be his 
duty under the Forest Act to assist Government.* 

So far as the receiving of a bribe is concerned, it cannot be brought 
within the scope of acting or purporting to act in pursuance of any of the 
provisions of the Transport Actor of any other law. It cannot be the case 
of the prosecution that the servant of the State Transport Corporation, while 
acting or purporting to act in pursuance of any of the provisions of the Trans- 
port Act or of any other law would take the money. Therefore when he took 
the money from a discharged truck driver from the army in need of employ- 
ment he could not be said to be acting or purporting to act in pursuance 
of any of the provisions of the Transport Act or of any other law. Therefore 
he could not be a public servant within the language of Sec. 43 which requires 
that an officer or servant of a corporation should be acting or purporting to 
act in pursuance of any of the provisions of the Transport Act or of any other 
law in order that he may be a public servant within the meaning of Sec. 21 of 

the Indian Penal Code.* 

A private person chosen by parties to settle their dispute, though he is 
referred to on the order of the Court, cannot be regarded as a 'T^^blic servant*’ 
for he was not appointed by the Court.* 


A person nominated by the Collector under Sec. 69 of the Bengal 
Tenancy Act is not a public servant because he does not perform any of 
the duties of a public servant.® So again, a public servant would cease to 
be so on his suspension from duty.® A corporation, though a juridical person, 
is not a natural person so as to be a public servant within the meaning of the 

section.'^ 

AMukhia (village headman) appointed by the Distrmt Magistrate or 
Sub-Divisional Magistrate under Sec. 45 (3) of the Code of Criminal Proce- 
dure IV of 1898) is not a public servant for he is not any person duly appoin- 
ted and invested with authority to administer any part of the executive power 
of the Government or to execute any other public duty imposed by law 
whether it is judicial, executive or ministerial and he is not a servant at all. 
A Mukhia is not a Government servanit as contemplated by Sec. 5-A of the 

U. P. Panchayat Raj Act.® 

23 Explanation I.— By this explanation, persons holding offices under 
local lavis and performing duties within any of the descriptions set out in the 
clauses to the section, are public servants. 


24 EsEolanation II.— By virtue of this explanation a person who is 
actually’ performing the duties of the office which brings him under one of 
the clauses of the section is a public servant ^en though there may be some 
legal defect in his right to hold the office.* The explanation however does 


1, Nag Paw, (1917) 38 I. C. (U. B.) 735. 

2, Mebarban, 9 I. C. (All.) 669. 

3, State of Maharashtra •. Jagatsing 
Cbaraosing Arora, A. 1. R. 1964 S. C. 

492 at p. 496-97 : 66 Bara. L, R. 244. 

4, Suadar Majhi, It L. R* 30 Gal. 1084 
at p. 1087, 

5, Chattar Lai v. Thakoor Peisadj I. L, R. 9. 

18 Cab 518. 


6. Dinaaath, 8 B. L. R. App. 53. 

7. Municipal Corporation, I. L. R. 3 Cal. 
768. 

8. Swami Nath t>. S. D. O., Machhlisbahr, 

A. I. R. 1958 All. 660 at pp. 661.662, 
663 : 1958 A. L. J. 349 : 1958 AP. 

W. R. (H. G.) 471. 

Ram Krisbiiadas, 16 W. R.’ (Cr !*27 i 

7 B. L. R. 416. 
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aot speak of technioal defect ; on the contrary it says whatever legal defect 
there may be in his right to hold that situation 


In Brijbehari v. Emperor,^ it was held that ^'the absence of a formal 
appointment is immaterial where the petitioner was indubitably *in actual 
possession of the situation of a public servant* within the clause and the 
explanation.” 

22 * The words ‘‘moveable property” are intended to include 

corporeal property of every description, 
ovea c proper y except land and things attached tn the earth 

or permanently fastened to anything which is attached to the 
earth. 


SYNOPSIS 


1. Analogous law. 

2. Priocipte. 

3. Meaning of words. 

4. Moveable property. 


5. »*What is land** ? 

6. Things attached to the earth. 

7. PermaneDtly fastened to things attached. 


1. Analogous law. — The term ‘^moveable property*** here defined 
differs, on the one hand, from its definition in the Larceny Act,^ as well as 
from its numerous definitions in other Acts of the Indian Legislature.^ In the 
English Acts* all intangible rights in property are included in the term and 
such is the case in the Transfer of Property Act. and other Acts of the Indian 
Legislature. But in this section* the term is limited to corporeal property, 
that is to say* tangible moveable property as distinguished from intangible 
rights which law regards as property and clothes the holder with rights of 
ownership therein. The definition* thus* excludes all incorporeal objects such 
as legal relations and rights which are included in the term in civil law. In 
other words* it takes no account of rights or interest in things apart from the 
things themselves. 


Under English law which borrows its terminology from the Roman law 
, j property is divided into (a) corporeal* or (b) incor- 

Dg u aw. poreal* sometimes spoken of as tangible or intangible 

property. Corporeal property is such as can be per- 
ceived by the senses* such as land or a coat* while incorporeal property consists 
merely of legal relations and rights including legal obligations and rights of 
action. 


3. Principle. — Since intangible rights in property are not visible* the 
Penal Code excludes them from the definition of moveable property. Again 
things permanently attached to the earth are also excluded from the definition 
of moveable property in this section; but in civil law* their character would be 
determined* not by the mere fact of attachment but by its degree. By exclud- 
ing intangible rights and including things not permanently attached to the 
earth* the Code makes that definition at once wider and narrower than what 
obtains in civil law. It does so to eschew conflict and complications which 
were sure to arise in the working of the Code if a more comprehensive defini* 
tion were adopted. This would be clear from the sequel. 


1. Sailesh Ghaadra Lahiri v. Nehal Cbaad 4. 

Marwari. A. 1. R. 1932 Cal. 462 at p, 

464 t 36C. W. N. 134. 

2. A. I. R. 1941 Pat. 539 at p. 542 : 22 

P. L. T. 443. 

3. 24 & 25 Viet., c. 96* Sec. 1. 


0 / Sec. 2 (6) of thu General s Act 

(Act I of 1863) ; Sec. 3 (3 ) of the 
General Onuses Act (Act X of 1697) ; 
Sec, 3 of the Indian KegistraiioQ 
Act (Act III of 1887) ; Cl. (9) of Scc. 2 
of Act XVI of 1908. 
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3. Meaning of words. — "'Corporeal property** is pioptrty may be 

perceived by the senses in contradistinction to incorporeal rights which are 
not so paroeivable, such as obligations of all kinds. '^Except ; Land, being 

immoveable property, could not have been included in the term moveable 
p^operty’^ It should be noted that the word used in one place is <*land’% 
and in another place “earth**. The two words are used in senses apart as will 
be explained in the sequel. "Things attached io the earth" : See the definition 
of this phrase as given in the Transfer of Property Act. “Or permanently fastened, 
etc.^* which is included in phrase “attached to the earth**. ^ 


4. Moveable property. — The term “movable property” (;has been 
defined here for the special purpose of the Code. As such, its definition is much 
narrower as compared with its definition elsewhere. For while incorporeal 
rights are usually classed as movable, the Code excludes them from the defini- 
tion of “moveable property” as it may give rise to conflict and complications 
which would not be conducive to the easy working of the Code. The 
definition in Sec. 22 of “moveable property’* is an inclusive definition. 
“Moveable property includes corporeal property of every description”, 
but it does not give any information about incorporeal property. 


A contract for cutting of trees to be converted into charcoal is an agree- 
ment relating to moveable property.® It is respectfully submitted that this 
view is not a sound one and requires reconsideration. The definition is no 
doubt inclusive, but it includes only “corporeal property”. If incorporeal 
property is also taken to be included, the use of the word “corporeal” before 
“property** would be meaningless and otiose* 


Moveable property 
means only tangible 
or visible things and 
not immoveable 

property. 


The term “moveable property** then means only visible or tangible 

things. It does not, of course, include land which is 
immoveable property. Nor does it include things such as 
trees and buildings attached to the earth. But earth attach- 
ed to the earth is a part of it only so long as it is so attach- 
ed. If it is removed from *'the earth” or “land** it becomes 
moveable property, and as such, the subject of theft. So it 
is provided in Sec- 78 that “a thing so long as it is attached to the earth, not 
being moveable property, is not the subject of theft, but it becomes capable of 
being the subject of theft as soon as it it severed from the earth”.® Thus s ones 
so long as they are imbedded in the earth are immoveable property; being a 

part of the earth but as soon as they are required and 
carried away, they become moveable property, and, there- 
Examptes. fore, the subject of theft.® So where a swamp had been 

taken possession of by the Government, and the accused 
gathered salt, which had spontaneously formed on it, it was held that the 
removal of salt from the swamp converted it into moveable property, so that 
the accused were rightly convicted of its theft. “We cannot distinguish this 
case,” observed the Court, “from theft of wood in a reserved forest, except that 
salt isactually any part of the soil, while trees are not; yet thingsimmoveable be- 
come moveable by severance, and this would apply to served parts of the soil,e.g. 


1. Section 3, Cl. (c), Act IV oi Ibtiii, “at- 
tached to the earth**. 

2. Mauchersha Ardeshir Dcvierwala v. 

Ismail Ibrahim Patel, A. I, R. 1936 
Boru, 167 at pp. 169, 171 : I, L, R. 60 
Bom. 706, followiog Ali Saheb v. 
Mohiditi, 13 L. R. 674. 


3. Ex. 1. 

4. Suri Vcnkalappayya V. Madula, I. L. R. 

27 Mad. 531 (F. B. ), ovcnuling 

Kottaya, I. L. R. 10 Mad, 265, and 
following Tamma Gbantayya, !• L. R. 
4 Mad. 228 ; Sbivram, I. L. R. 15 
Bom. 702. 
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earth and things not 
attached to the earth* 


stone, quarried minerals, iron, or salt collected, as well as to timber which has 
grown or edifice which have been raised on the land.”‘ So in another case where 

n^LamSU dT r ^ M cartloads of earth from the com! 

plainant a land the Court upheld their conviction for theft, observing • “ft 

appears to us that earth when dug or ploughed up, so as to be in a state in 

rn!fe ^ R * 11 , ®“'^*** r meaning of Sec. 22 of the Indian Penal 

Code. By the process of digging or ploughing, earth may become severed 

from 'the earth’ or from 'any land’ to which it was attached and m!v 

definition contained in tha’t sectio^^ 
Earth, that is soil, and all the component parts of the soil, inclusive of 

stones, when severed from the earth become moveable property 

by the fact of severance alone from the earth, and regain their immovable 
character as soon as they are deposited therein. mmoveaDte 

So standing crops growing on land are immoveable property so Ion? as 

Things attached to .he unsevered from the earth upon which Ihey 

grow, but as soon as they are severed they become 
moveable property and, therefore, capable of theft. 

I j . Under Sec. 22, I. P. C., moveable property does not 

of thu!-on*T'”®,- ‘•■"e of standing trees!* In view 

?Lf ih M 1 distinction madi between thiu^ 

'a lo the earth has still to be eontidr.^ 

It IS not, however, proposed to exhaust the subject here for the 50 ^ 60 ^ 1 !!^; 

If nec«sa!y.» *“ “> '^^ich reference should bfmade! 

except Z^th" ;act“^!.andtrthtT 

as such IS immoveable property. I-and is the solid part of the surface oVthP 
immoveable property--it is spoken as '‘land or waterTw ?n ^ 9 

», .eeb p„p„.,-h or .oPr.e,%he'^™%l.*p".^£:re"’„Sd';et"„".' 

much restrioted sense as connoting only the crust of th^. 

r e-rest!i:^eTm: ‘‘“g: 

But this sense has IonTsrnce“t’;e‘li%«rci,rd?^^^^^^^^^ 


I^cstrictofi iDcaninf'S 
of **lari<l*' under cri- 
mioal law. 


1 . 

2 . 

3. 


Tamma Ghantayya, I. L. R, 4 Mad. 228. 
Shivram, I. L. R, 15 Bom. 702. 
Nallcmadao Ghcttiar a. Emperor, A. I. R. 
1930 Mad. 509 at p. 509 : 31 Cr. L. J. 

1 196i 58 M. L. J, 509; tee also See, 378, III 
(a) pott» 


4 . 

5. 


6 . 


u Ka Doc, 1. L. R. (1929) 8 Rang. 13, 

1 Gour’s Law of Tranejtr (6th Ed.) 
Secs. 84-98. * 

Section 2 (5), Act I ol 1868 ; 

Sec. 3 (2.0), Act X of 1897, 

7. Shephard's Touchstone, 91. 


ite now 
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comprise any ground soil, or earth whatsoever^ and whatsoever right therein 
held whether proprietary or leasehold.^ 


But land in civil law comprises not only the surface of the ground^ but 

also everything on or over or under it, for eujus est solum 
. ,, ejus esi usque ad coelum et ad inferos,^ So land includes 

ia^ivirfaw* mines/ And so now under the English Conveyancing Act® 

('unless a contrary intention appears, land includes land 
of any tenure* and tenements and hereditaments, corporeal or incorporeal* 
and bouses and other buildings, also an undivided share in land’*/ iBut here 
the meaning attached to the word is not so large. It it used here merely to 
denote the surface of the earth» whether dry or covered with water. For land 
is '*not the less land for being covered with water”.^ 


6. Things attached to the earth. — Besides water the term <dand” 
inoludes also ^^things attached to the earth”. It is used>here2xn]|the same sense* 
that is, it means things {a) rooted in the earth, as in the case of treei and 
shrubs or (6) things imbedded in the earth, as in the case of walls or buildings, or 
(r) things attached to what is so imbedded for the permanent beneficial enjoy- 
ment of that to which it is attached. The term '^attached” does not always 

mean physically fastened ; it may also mean superinoum- 
Attachei, tn^aniog of. bent upon, as, for example heavy machinery kept ta situ 

by its own weight.® So trade fixtures are now usually 
regarded as attached to the earth, though at one time they were not.® 

7. Permanently fastened to things attached. — Things permanently 
fastened either to land or to things attached to the earth are not moveable pro- 
perty* Now the question whether a thing is to be so regarded depends upon 
the degree and nature of the annexation and the purpose for which it was 
made. Thus doors and windows being attached to buildings for their 
permanent beneficial enjoyment are regarded as permanently fastened to them. 
On the other hand, window blinds, window sashes, shutters, fastenings hang* 
ings, tapestry and pier glasses whether nailed or not, beds fastened to the walls 


1. Doc t». Ludlam, 7 Bing. 275. 

2. Swift tJ. Swift, 29L.J. Gh. 121 ; Wilson 
tj. Eden, ll Bcav. 237 ; Prescott v. Barker, 
(1874) 43 L. J. Ch. 498j Butler v. Butler, 
(1884) 28 Gh. D. 65. In the English 
clause consolidation statutes of 1845, 
the word “land" extends to “messuages 
lands, tenements and heicditmcnis of 
any tenure’' (8 Vict., cc. 16, 18 and 20). 

a. Co. Litt. 49; Shephard's Touchstone, 91,2 
Blacke 18, “whoever has the land, to him 
alone belong even to the Brmament, and 
to the centre of the earth". 

4. F»t Lord Cairns, L. C., in Great Western 

Railway v. Smith, (1877) 3 A. G. 

165 ; Holiday WakcBcId, (1891) A. G. 

81. 

5. (1881) Sec. 2 (<»)• 

6 For an exhaustive discourse on these 


words, vide 1 Gour's Latp of Trane/er 
(6ih Ed.), Secs. 81-98. 

7, Per Patterson, J., in R. f>. Leeds and 
Liverpool Navigation Co., 7 A. & B. 
685 J Regents Canal Go., 6 B. &. C. 720 | 
New Port Dock Co, 31 L. J, M. G, 
266 ; Birmiognam Waterworks Go., 1 B, 
& S. 84 ; Southwark and Vauxball 
Waterworks Co. v. Hampton, (1899) 
1 Q,- 273 (G. A. ) ; ettb nom Hampton 

Urbon Council Southwark & Go,, 
(1900) A. C. 3 (H. L. ). 

8, Psr Esher, M. R., in Tyne Boiler Works 
Co. V. Longhenton, 56 L. J. M. G. 12 ; 
Laing v. Bishopswearmouth, 3 Q, B. D. 

299. 

9, 1 Gour's Law of Tranefer (6th Ed.), 
Sec. 94. 
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or ceilings, fixed tables, water-tubs» cupboards^ book-cases sorewed to the walL 
clock-oases# iron ovens, grates, ranges and stoves although fixed in brickwork, 
uon-back to chimneys, pumps and all articles of domestic utility or conven- 
ience being not annexed for permanent beneficial enjoyment to that to which 
they are attached, are regarded as only moveable property.* 

23. ‘‘Wrongful gain” is gain by unlawful means of property 

'•Wrongful gaiD.” which the person gaining is not legally 

entitled. 

“\Vrongful loss” is the loss by unlawful means of property 

Wrongful loss. which thcpcison losing it is legally enti- 

tled. 

A person is said to gain wrongfully when such person retains 

Gaining wrongfully— WFongfully as wcll as when such person acqu- 
Losing wrongfully. I I TS wrongfully, A pcrsou IS Said to lose wrong- 

fully when such pcison is wrongfully kept out 
of any property, as’well as when such person is wrongfully deprived 
of property. 


S Y 

1. Analogous law. 

2 Principle. 

3. Meaning of words. 

4, Meaning of “gain**. 


N O P S I S 

5. Wrongful gain. 

6. Wrongful loss. 

7. Wrongful retention or deprivation. 


1. Analogous law. — “The term ‘maliciously*, ‘wrongfully* and ‘injure* 
are words all of which have accurate meanings well known to the law, but 
which also have a popular and less practical signification. An ‘intent* to 
Injure, in strictness, means more than an intent to harm. It connotes an 
intent to do wrongful harm. ‘Maliciously,* in like manner, means and 
Implies an intention to do an act which is wrongful to the detriment of 
another. The term ‘wrongful* imports in its turn the infringment of some 
rights.*’* And if there be no infringement, there can be no actionable wrong, 
however vile the motive.* The terms “wrongful gain** and “wrongful loss’* 
do not, however, occur in English law, where their place is taken by "mali- 
cious act**, which is an act done illegally and unreasonably and not in the 
exercise of a bona fide right. ^ So Lord Blackburn observed : "Where any 
person wilfully does any act injurious to another without lawful excuse** he 
does it maliciously,® In the language of the Code such an act would be said 
to have been done dishonestly.® 


1. Gour*s Law a/ rra»»«/er (6th Ed.), Sec. 94. 3. Allco u. Flood, (1898) A, C. 1. 

2. P«r Bowen, L. J , in Mogul Co. v. Me- 4. Jenncr, 7 L. J. (O. S.) M. C. 79. 

Gregor, 33 Q. B. D. 598 (O. A.) i (1892) 5. Pembleton, L. R. 122; Welch, 1 Q. B. 

A. C. 25, cited with aporoval, par Lord D. 23. 

Watson to Allen v. Flood, (1893) G. 1. 6. Section 24, I. P. G- 
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2. Principle— Criminal law takci no note of wbat is morally wrong 
for social morality vanes with race and locality. It is to a great extent depend- 
cnt upon the custom and habits of a people. If law were to punish social 
transgressions, bowmuchsocver lots they may cause to society, it would be as 
uncertain as often incapable of elucidation. Even treachery, envy and 
jealousy, though universally condemned by the moralist are not under the bane 
of law— for they, too, are uncertain in their operation and are diflBcult of proof. 
The standard, therefore, which criminal law sets before itself is the standard of 
legal right and wrong. It does not take cognizance of mala in se but of only mala 

standard set bv It »» true that not a few mala in se are also mala 

crimiDal law pf^ohiOita, but cognizance is taken of them because they are 
before itself. mala prohtbtta and not because they are mala ta se. This section 

.IS the exponent of this rule. For it lays down that the test of 
wrongfulness is unlawfulness. Now a thing may be unlawful in two senses* 
(a) as unenforceable by law, (6) as punishable by law. for cxample.lan agreement 
for Bcxaul immorality which is unlawful in the first sense, is not so 

in the second.i Here the term has, therefore, been used in the second 
sense. 


, „ Meaning of words.— “Unlawful means”, i. e. by illegal means as 
^5* Sec, 43,® la order that wbat happened may come within 

this See, 33 what was contemplated and caused was by unlawful means.^ 

A person may employ unlawful means for a lawful object as where 
one commits violence for recovery of his own property: *^Wrongful loss is the 
loss* , which implies total deprivation of the property. If, therefore the 
pledgee of goods used them, and thereby caused their deterioration, and* not 
deprivation, it is not wrongful loss,* It may be added that the wrongful loss 
means loss here of the specific property and not loss’generaUy.® ••Gain wrong- 

fully : A person retaining wrongfully cannot be distinguished from one who 

example, one who having received stolen property 
innocently^ retains it after he knows it to be stolen is as much a criminal ss one 
who had received it with guilty knowledge ab initio. 

4. Meanmg of ‘‘gain**. — The word •‘gain’* here then means acquisiiion 

J’espect ol which a person causes wrongful loss to 
another. If, therefore, a person maliciously impounds another’s cattle with a 
view to put him to expense, the latter would be put to pecuniary loss generally 

but not of the property in question, and, therefore, the person impounding his 

cattle cannot be, as stated before, proceeded against for their 
Wbat is property, theft.® The term “property” as used here means anything 

which not only may be, but is, the subject of ownership. 
Where, for instance, a student forged one certificate to get another so as to 
secure his admission to a higher class the certificate which he so procured was 
held to be property within the meaning of this section.^ 

On the other hand, a bull dedicated and set at large at the shradhofsi 
Hindu in accordance with religious usage, ceases to be the property of its former 


1, p4r Bramwell, B . in Cowan v Mailbouro, 

L. R 2 Ex 2:^0 at p. 236. 4 

2. Ihc Code defines “ilJcgaV* in See. 43, 

but it does not define '‘unlawful**, but 5. 
the two concepts bear «d ideoiical 
tneaning as is explained by the Law Com* 6. 
missioner’s First Wcport, Sec. 65ft. 

S. In r* Athi Ayyar, A T. R 19^1 Mad. 322 7. 

at p. 323; See also Nga Fe, I Cr. L. .J. 730 


(Bur.) (F. B.). 

3 M H. G R.(App.) 6; NaV>i Baksh v. 

Ah Baksh, I L R 25 Cal. 416. 

Aradbum &. Myan Khan, 24 W. R. (Cr ) 
at p 8. 

Uid.; Dayal 0 Emperor, A. I.R 1943 Oudb 
280 t 44 Cr. L. J. 640 i 1943 O. W N. 202. 
Sasbi bbusban, r. L. R. 15 All. 210. 
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owner, so that a person capturing and killing It could not be said to cause 
“wrongful loss** of any property to any one.i So Straight, J , in one case 
remarked : “It was not only not the subject ofovvnership by any person but the 
original owner bad surrendered all his rights as icj proprietor, and had given 
the best its freedom to go whithersoever it chose ; it was, therefore, nullis propria 
ias and as incapable of larceny being committed in respect of it as if it had been 
/€ra 0 naiurae,**^ The fact that the bull was given rice by the dedicator’s family 
and their permission was taken by the villagers using it for breeding purposes 
would not convert it into the property of the family 


Of course, it is no function of a criminal Code to dehne what is and what 

is not property. Its legitimate function is to protect what is 
^Wrongful gain admitted property, and if it be a matter of doubt what things 
^atcr^af^gafS'or subject of a certain right, in whom that right resides, 

lois. and to what that right extends, it must also be a matter of 

doubt whether that right has or has not been violated. For example, A without 
4^*8 permission, shoots snipe on ground and carries them away ; here if the 
law of civil rights grants the property in such birds t"» any person who can catch 
them, A has not, by killing them and carrying them away, invaded 4^’s rigbt 
of property. If, on the other hand, the law of civil rights declares such birds 
the property of the person on whose lands they are, A has invaded right of 
property. If it be a matter of doubt what the state of the civil law on the 
subject actually is, it must also be a matter of doubt whether A has wronged Z 
or not. 


A person may wrongfully gain property to which he is not legally entitled, 
even though it be his joint property. For a person having no right to exclusive 
possession of property is in principle not to be differentiated from one who had 
no right to any possession.* The wrongful gain and wrongful loss here spoken 
of mean, of course, material gain and loss, that is to say, some pecuniary gain or 
loss as distinguished from a mere sentimental gain or loss as, for instance, of 
honour, dignity or the like. So where a person presented a forged sanad to a 
Settlement Officer with a view to obtaining his recognition to his pretension 
to bear the title of Loskur, it was held that the accused's conduct was not 
dishonest as it did not involve any wrongful gain or loss as understood in the 
Code.® 


5, Wrongful gain. Two things arc essential to constitute wronglul 
gain, aud its correlative wrongful loss, namely,— (a) use of unlawful means and 
(*) unlawful acquisition. 1 he existence of one without the other is not 
sufficient. As observed before, the term “unlawful” has a double meaning but 

the word as used in criminal jurisprudence is limited to con- 

• Unlawful" has vey an act which )S prohibited as well as punishable by Uw. 

double tncaoing. An act may ue merely prohibited without being punishable, 

as for instance, immoral acts and contracts which are unlaw- 
ful because they are prohibited, but which are, however, not punishable, it, 
therefore, a person hires a house for an immoral purpc^sc, he gains the 
house by unlawful means,® but he docs nut thereby acquire the house 
“dishonestly** within the meaning of the next section, nor can it be said 
that he docs not thereby become legally entitled to iu possession. For if his 
possession is illegal, can be be summarily ejected ? And even if such were the 


1. Bandbu, 8 All. 51; Nihal, I. L R. 

9 All. 348 ; Romeab Cbandra v. Hiru 
Mondul, I. L R. 17 Cal. 852; Sita, 

1. L. R. 18 Bom. 2i2. 

2. Bandbu, I. L. R 8 All. 51. 

3. Romesh Cbandia i>. Hiru Mondul. 1. L..R. 


17 Cal. 852. 

C/, bee. •*2'’, Expl. 2 aud III. (g). 

5. Jan Mohammed, I. L. R. 10 Cal 5 4. 
o Cowan o Milbourn, L. R. 2 Ex 230 at p. 
4 3b* 


I.P. C. 27 
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case, how is the definition material to the Code in which such an act is not 
punishable as a crime ? B it this sense of the word “unlawful** is not preserved 
throughout the Code. For there arc sections in which the word has been used 
ejusdem generis with “ioamoral** as in Secs. 3^‘Z and 373, where the phrase used is 
“unlawful and immoral purpose**,^ Here the sense of the word may be said to 
have been modified by its association with another word, and the general 
context. But it is sufficient to put one on one’s guard against regarding the 
meaning of even a law term r,s always rigidly inflexible, (For a further 
commentary, see bee. 43.) 


The word “gain** means, as has been subsequently explained, not only 
^ acquisition, but also retention. But it must be something 
mran,'°cquisrti 0 D ““re shan a mere retention In other words, it must be an 
but relation. acquisitio.-i or retention with the tntfnUon of appropriation. 

Where, therefore, the ac'iused, the pledgee of a turban, was 
convicted of criminal breach of trust for using it, the Court set aside the convic- 
tion on the ground that the wrongioi beneficial use of property by him, was 
not a gain to him, nor was it a wrongful loss to the real owner. “For either 
wrongful lo:s or gain, the property JL^st be lost to the owa^r, or theo ^ncr 
muii be wrongfully kept out of it.*'^'^So where a person nialicioiisly impounded 
anothci*s Cattle With a view to '^ause him expense, inconvenience andannoy- 

aut e, there being neither wrongful gain nor woingful loss of 
Ex-implea. the properly, he could not be convicted of theft.^ Again in 

another case, where a seivant being piqoed at being wrongly 
suspected of the theft of a box, removfd it and concealed it in a cowshed to 
give a lesson to his master, the question arose whether hi? act caused wrongful 
gain to him, or wrongful lo?3 to his master, so as to jastify his conviction for 
theft. And it was held that there was no wro /gful gam or loss, the accused 
could not be so convicted. “Of course”, the Court remarked, “when the owner 
is 1. ept out ol posscGsion with the object of depiiving him of the benefit arising 
from the posscision even temporarily, the case will come within the definition. 
But where the ov;ac*r is kept out of posseLsion tempor.:rily, not wirh any such 
in'eut'OD bu'. o.ily with tbe !»bject oi causing him rouble in the sense of mere 
mental anxiety, and with ihe ultim.ate intention of restoring the thing to him 
Without ex.-iCf ng or expecting any recompense, it is difl&cult losaythatthe de.en- 
tioa a.i c-uul; lo cau.,ing wrongiul loss in any seose.”^ But it is subm.titd that 
this is a <:a3c in which “intentiou” must be d stmguished from “motive”, for 
the tv.o are not he sacuc. For if they were, and if the view of the Ciicuita 
High Court were correct, then svaaifhould \vc say of the case lo vvh.ca the 
ciediior fincibly s^.ized his debtor's guous and dctainea them with the sole 
lention of cocicii'g him to pay up his j ist debts ? Here too, the tame reasaning 
bucuid have exonerated the accused, but it did not.^ 


Bat apart from the policy of the rule, the principle is clear. lu forci- 
bly taking WiOngful possession of his debtor’s goods the credi- 
WroDgful gain tor had certainly the intention of causing hi'i debtor lots by un- 

lawful means, but his tuMve was not to appropriate 
^ them but to use them as a screw to compel his debtor to pay 

up. “Wrongful gain” is not neeessariiy “dishonest giin”, for a person may 


1. , Narayao, i 889^ B U.G. •14'^. 

2. ^ ProccediLgi Nov., 18(^6 s 3 M* H. G, 

R {App ) (vi). 

3. AradbuD v Nyau Kban, ^4 W. R. (Gr.) 
7 d t 8 

4. Nabi Baksb. I. L. R* 25 Cal. 4'6. 

5. Sumcibar, (1888) A. W. N. 96 ; .^gha 


Muhamtnad Yusuf, T. L. R. 18 All. 8B* 
Madarce, 5 W. R €8 ; Prconaib, 3 W. R. 
V; TariDce Prasad, 18 W. R. 8; Sri Chum 
Chungo, I. 7. K. 22 Cal 1017 ^F. B ), 
overruIiDg contra io rrcs' tino Kumar <r. 
Udoy Saut, I L. R 22 Cal. 66 - at p 676. 
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acquire property by wrongful means without intending to be dishonest. The 
case of the servant screening his master’s boxi was, it is submitted, wrongful, 
though it was not dishonest. 

A person is not guilty of causing wrongful gain to himself if he cuts down 
trees standing on his tenancv iand, thouglf in doing so he may have committed 
a civil wrong entitling his landl'^-r i to recover damages. ^ The doing of every 
unauthorised act is not necessarily unlawful, nor is rhe doing of every unlawful 
act dishonest so as to expose the doer to the severities of penal law. 

“Wrongful giin” or *‘wroi gful loss” under this section must (1) relate to 

Wro"Eful ‘ (ijaiise from the cxercisr oi unlau'ful means, 

or loss must relate ^^hus, the taking out of aircraft owned by Uoverninenf by a 
to property. persoo for an uoa ithorizcd flight has in fact given him the 

temporary use of rhe aircraft tor his own purpose and has 
temporarily deprived the owner of the aircraft, namely, the Government, of its 
legitiinate use for its purposes, i, e. the use of ihu aircraft for the Indian Air 
For: e squadron that day. ouch u:ie being unauthorised is a gain or loss by 
unlawful means.^ 

In the above-noted case Jagannadhadas, J., observed in the course of his 
judgment : 


“The main contention of the learned counsel for the appellant 
however, is that there is no proof in this ca'^e of any dishonest inten- 
tion, much less of such an intention at the time wJien the flight v/asatarted. 

Observationa of the 'S '^'ghfly pointed out that since the definition of 

^uptcine Court. theft »'cq‘'ires that the rnovrng of the property is to be 

j order to such taking, ‘such* meaning ‘intending 

to iake dishonesTl/*, the vcr. mov ng oui must oe with the dishonest 
int'^ntion. It is i cc'-'r:ji.>gjy ncccsiary to consider what ‘di’^honest* 
intention consists of ur-der the Indian Penal Godr. Section ?4 of the 
Uod'-; says inat ‘vvhoev'r docs 'laything wuh the intention of causing 
wrongful gain to one person or wiongtul iofs to another person is said 
to do that thing dishonestly*. Section 23 t.'l the (lode says as follows : 

‘ “Wrongful gaui** »3 gain by unliwful means of property to which 
the person gaining is uoi; legally entitled 


‘ “Wrongful loss*’ is the Ion by unlawful means of propertv to 
which the person losing it is legally entitled. 

*.A person is said to g^in wrongfully when such person retains 
wrongfully, as well as wh-^ri su'h person acquires wrongfully. A 
person is said to lose ".Toijgf'illy when such person is wrongfully kept 
out of any property, at ivel) as when such person is .wrongfully 
deprived of property.* 


•'Taking these two definitions together, a p.TSon can be said to have 
di'^honest intendon if in ta! ing the property it is his intention to cause 

gain, bv unlawful rnear.s. of tire uropertv to which the person so 
gaining is not legally entitled «>r to catise loss, by wrongful means, of 
property to which the person so losing is locally entitled. It is further 


NaHj Balcsb, I L. t?. 25 Cal 4l6 
2. Rcddi Yrtranoa. 25 T C. ^Mad. 33B. 

A ■ 0. ‘tfate of Raiasthan. 

A. I. R. 19>7 S. G. 369 at p. 372 t 1957 


S. C. A. 13'. 957 S. C. J. ’^2 I 1957 
A. L, I 669 I 1957 A. W. R .H. C.| 
4''0 : 195' M. P. C Mir,. (<957j Mad- 
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clear from the definition that the giin or losi contemplated need not 
be a total acquisition or a total deprivation but it is enough if it is a 
temporary retention of property by the person wrongfully gaining or a 
temporary 'keeping out* of property from the person legally entitled. 
This is clearly brought out in Illustration (1) to Sec, 378 of the Indian 
Penal Code and is uniformly recognized by various decisions of the 
High Courts which point out that in this respect ‘theft* under the 
Indian Penal Code differs from ‘larceny* in English law which contem- 
plated permanent gain or loss.**! 

The ingredients which constitute theft under Secs. 378 and 379, I. P. C., 
it is necessary for the prosecution to establish in a case of theft that certain 
moveable property was taken out of the possession of a person without his 
consent and that for the purpose of such taking the said property was moved. 
When the above facts are established there is another ingredient which has to 
be established and that is the most important in a case of theft. It is that the 
accused had the intention to take the said property dishonestly. Dishonest 
intention has to be established by the prosecution. 

Now dishonesty in criminal law is not what it is in common parlance. 
It has a technical meaning as defined in Sec. 24» I. P. G. A person is said to 
do a thing dishonestly, if he did it with the intention of causing wrongful gain 
to himself or wrongful loss to another person. The terms “wrongful gain** 
and “wrongful loss** have again been defined in Sec. 23, I. P. C. A person is 
said to cause wrongful gain for himself if he obtains the gain by unlawful 
means of property to which he is not legally entitled. Again, a person is said 
to cause wrongful loss to another person, if he causes the loss by unlawful 
means of property to which the latter is legally entitled. 

In a prosecution for theft, the prosecutor in order to prove the dishonest 
intention of the accused can prove both wrongful gain to the accused and 
wrongful loss to the owner of the property. In other words, it may be proved 
that in depriving the person in possession of a property without his consent the 
accused obtained the gain of the property, to which he was not legally entitled 
and further that he caused loss of the property to the owner of the property to 
which he was legally entitled. 

But it is not necessary that the prosecution should prove both wrongful 
gain to the accused and wrongful loss to the owner. It is sufficient if the 
prosecution proves either of the two. It is absolutely necessary that either 
wrongful gain to the accused or wrongful loss to the owner is proved. It may 
be that in causing the wrongful loss to the owner the accused- did not intend 
to cause wrongful gain to himself. But still it will amount to theft .if wrongful 
loss to the owner is proved. 

Now if the prosecution sets out to prove that there was wrongful loss to 
the o.vner of the property, but not that there was wrongful gain to the accused, 
the prosecution has to prove that the property belonged to the person from 
whose possession it was taken by the accused or in other words that the person 
from whose possession it was taken was legally entitled to the property. This 
is absolutely essential. In such a case proof of mere possession with the person 
from whom it was taken is not sufficient. It has to be established that he was 
entitled to such possession. Otherwise, the accused cannot be held to be 
guilty of the intention to cause wrongful loss. 


1. iS## Qucen Etupreit u. Sri Cburo Cbuugo, 
1. L. R. 22 Cal. 1017; Quccn-Enapicsa 
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Hence, when the prosecution seeks to prove^ that the accused caused 
wrongful loss to the owner but not that the accused intended to obtain wrong- 
ful gain for hitnself. the accused will also be entitled to show that the person 
who was deprived of the property was not the owner of the property and did 
not have legal title for its possession and hence he has not caused wrongful 
loss. He can show this by proving his own legal title to the property. He 
need not of course show anvthing as the burden is on the prosecution to prove 
the legal title of the complainant. 

If, on the other hand, the prosecution seeks to prove that the accused 
obtained wrongful gain for himself, even though he had no intention of 
causing wrongful loss to the person in 'oossession of the property, it is not 
necessary for the prosecution to prove that the person in possession of the 
property was the owner and legally entitled to such possession. In such a case 
mere possession of the property with the person in possession is sufficient. A 
person in possession of property is entitled to retain such possession until a 
person with a better claim or title to the property comes forward. 

Thus if the accused has got legal title to the property which he took away 
from a person in possession of the property, he cannot be held guilty of the 
inteotioD to obtain wrongful gain for himself if he deprived the other person 
of the possession of the property. Thus, in such a case what the prosecution 
has to prove is that the accused was not legally entitled to the property and 
that in depriving; a person of his possession of a property, the accused had 
the intention of causing wrongful gain to himself. 

The accused will also be entitled to show in defence to such a prosecution 
case that he was legally entitled to the property. If he shows it, he cannot be 
held guilty of the dishonest intention, because a person who finds his property 
in the bands of another will not be guilty of theft if he removes that property 
from the possession of the other. 

Id either case, that is, where the prosecution either seeks to prove that the 
accused had the intention of causing wrongful loss to the owner or of obtaining 
wrongful gain for himself or if the prosecution sets out to prove both wrongful 
gain and wrongful loss, the accused will be entitled to show that there was a 
bona Jide dispute about the ownership or right to possession of the property or 
that he had a ^ona Jido claim to the property and that the removal of the 
property was in the assertion of the contested claim. 

In such a case even if the Criminal Court finds that the claim of the 
accused was ill-founded the accused will not be held guilty of theft if his claim 
or dispute was bona fide. This right to the accused to set up a bona fide claim or 
dispute is well recognised. The reason behind this principle is that the 
ultimate authority to decide the right of possession or the ownership of a 
property is the Civil Court and not the Criminal Court. 

Thus where a Criminal Court finds that a real dispute existed as to the 
°^P®fsbip or right to possession of a property and that it was really a matter 
which bad to be decided by a Civil Court, the Criminal Court will not allow the 
criminal law to be set in motion for the purpose of settling that dispute by 
accusing one of the disputants or claimants of iheft.^ 

6. Wrongful loss. — As the word ‘‘property” has the limited significance 
set out above, it is apparent that “wrongful loss” is the antithesis of wrongful 


1. Dojakhai. Chief of Niogthichiog, o. 686 at pp. 683 87- 

Khamjatban Gacgtc, (\96l> I Cr. L. J. 


214 


INDIAN PENAL CODE 


[S. 23 


gain. ^ But It would not have been otherwise so. For as in the case of the sacred 
bull, tnough Its acquisition by the accused would certainly be a gain to him, it 
did not imply any corresponding loss to any one. But in the sense in which the 

Words wroDsful word is used in the Code the two words are correlated and 
gain and lois are one has gained the other must have necessarily lost, and the 
correlated each reason is evident. Xhe Penal Code has been enacted to 
other. protect private rights and, therefore, it uses i is phraseology in 

the sense subservient to its object. A person who loses his 
property by the unlawful me^ns of another is said to suffer wronghil loss. If 
therefore, he be :n p ^ss'^ssion of prop-'rty to which he is not legally entitled, he 
cannot suffer wioagful loss in reipect of it, even though the means employed to 
deprive him of it be unlawful. Such a case miy be supp>sed of a person in 
possession of stolen goods, which the rightful owner may regain by the right of 

re-capture. 1 So where the accused was sold rice by a Famine 
Examples. l^elief Officer at 16 seers per rupee on condition that he 

should sell it at the late of 15 seers, instead of which he was 

discovered having sold it at the rate of 12 seers, the question was if his act 
amounted to a crime, and it was held that u did not, the reason given for the 
finding being, that as the property on sale became vested in him, it could 
not be said that his sale at otherwise than the stipulated rate, caused wrongful 
loss to the Relief Superintendent, nor was there a gain on the part of the 
accused by unlawful means for the rice having been sold to hiur and he 
having paid fer it, it was not unlawful for him to sell it again at such prices 
as he thought fit,* 


Such a case is, however, easily distinguishable from one in which the ser- 
vant of a liqu'^r contractor was entrusted with liquor by his master to sell. For 
scdling It he was to receive a certain quantity for himself and he was to 
account for the rei.'\aiuder to his master with whom he made a legal contract 
that he would not adulterate it witii water before selling it. In violation 
of that contract he adulterated the liquor with water and sold it at the 
rate of unadulterated liquor appropriating the profit thus made to 
his own use. Here he obtained property by unlawful means (namely, 
aduheralion) to whhh he was not legally entitl»jd and as his intention 
was apparent, he was r-ghtly convicted of criminal breach of trust. 3 It 
will be observ'd that this Cise difl'cis from that cited last of the grain 
contn :tor in itisit while in this case the property in liquor was not in the 
atlier, in the case of the grai.u coritiactor, it had become vested in him. So a 
milkman who sold adulterated milk could not be convicted of any offence 
under the Code, for he hao caused no wrongful loss to his customers."* So 
where /I, a hoise dealer, showed B a telegram purporting to be from his princi- 
pal refusuig B*s offer lor i>urchase of a mare whereupon B raised the price for 
which A Solo the animal, B subsequenily charging him for cheating, the Court 
threw out the cast on B's admission that the marc was worth the money he paid 
for it, bolding that the false inducement by A had caused B no wrongffil loss.® 
Wheie 1 gal light to the water intercepted was not proved, one of the elements 
of wroogtul loss as defined in the Indian Penal Cede is non-existent.® Where the 
case was that a particular crop oelonged to A, that B by deceit unlawfully 
reaped it, it was held mat the allegations involved that B intended to gain 
unlawfully by taking possession of the crop and to cause loss unlawfully to A by 
doing so.'^ Where the co iiplainants were rebuilding their houses which abut 


1 Section 105, P. C. and commentary. 
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a public street in the village. A portion of the superstructure was alleged to 
be an encroachment on a portion of the public street and the accused in these 
two cases arf* Siid to have gatheied there for the purpose of abating what they 
considered to be i public nuisance and demolished a portion of the teirace 
and the walls whi^h stood on the encroached portion. 

It was held that the accused were really guilty of the offence of mischief, 
and as their common obj-ct in gatherine on the scene was for the purpose of 
causing wronglul loss to the complainants, they may propcsly be deemed to 
have been guilty of rioting also.^ 

It would also appear that the “vvr-'i: gftil loss** occasioned by the act of 
Wfonsful 1 a person must be the p oximate cau.e of that act. If the loss 
DQuit be the proxi- too remate, it would not be attributed to the unlawful 

mate cause of rueans employ 'd. oo, in one case, it vias held that the mere 

permitting or cattle by the accused to siiay docs not establish 
his intention to cause, or knowlecige that he was likely to 
cause, wrongful loss or damage to the public or any person.* 


7. Wrongful 2 etentiou or deprivation. — Of course, as remarked 
before, a vMorgliil act at; intitio is not to be disti; guished from a wrongiul act 
ex pvst facto, j hus ru raon may acqu,r-j a thing innccently and aft-, i v/irefs \t taia 
u wrongfully a i la rhtir result the two a ;t3 are the s.ime as if he had initnlly 
intended lu do wrang. U has been heU in Dharmentha Nath Shasiri v. Rex'^ that 
the weros “ga.uing w-ODglully’* or “iosiug wjongfuUy*’ aj dt-finf-l n bee. 23 
o t te neca not be confined only to the actual acciu'si'ion or to the 

a-iud deprivavoMi or prope rty and would corer al8-> rases of wcoagfil retriv 

li m ot j ropti .y ui .>ne < ase and wronglully ^ ing k^pt oat of pr. perty in the 
other. Wnet-- u viiUgr postman made .t ap^cir that ihe par- eInV. P. P.’.s) 

ueca rece ived bv some i>e. son to. and on bcJiHlf of the addie.jcc and the 

Sec. lor h.mscll, the reUntioa 'ms wrongful gam under 
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2. Principle. — The definition of “dishonestly** in Sec. 24, I. P. C., 
applies only to wrongful gain or wrongful loss and although there are 
confiicting rulings on the question of the definition of the word **fraudu- 
lently**, the consensus of opinion of courts has been that there must 
be some advantage on the one side with a corresponding loss on the 
other. ^ If a person does anything intending thereby to cause wrongful 
gain to one person or wrongful loss to another person, he acts “dishonestly” 
within the meaning of this section. In other words, where a petson 
intending to gain by unlawful means gains by unlawlul means property 
to which he is not legally entitled, bis act is dishonest within the meaning of 

. the section. Three essential ingredients must, thus, be 

gred'«,'?o co‘,.i.mc “ constitute dishonesty in law, namely (a) 

disbooesty. intention, {p) employment of unlawlul means, and (c) 

acquisition of property to which one has no right. The 
question whether the act of an accused was dishonest or not did not as a 
matter of fact depend on the question whether wrongful gain or loss was 
actually caused. The determining factor as shown in Sec. 24, 1. P. G., is the 
intention with which payment is made.^ 


Section 24 is not an exhaustive definition of the word “dishonestly**. The 
section does not say that the word “dishonestly** is applicable only when there 
is an intention of causing wrongful gain to one person or wrongful loss to 
another person but properly construed means that cases of intention of causing 
such wrongful gain or loss are to be considered as coming within the wider 
class of dishonest actions. 


The obtaining of an acquittal by using a forged document is very 
distinctly the obtaining of an advantage and brings the case within the 
definition of “dishonestly** in Sec. 24.^ 


Where a village postman made it appear that the parcels (V. P. P.*s) had 
been received by some person for and on behalf of the addressee and the said 
postman retained them for himself, the retention was “wrongful gain’* under 
Sec. 23. By doing so, the postman (the accused) acted “dishonestly** within 
the meaning of this section.^ 


3. Meaning of words.— “W'fl/i intent** ; The word “intent** by its 
etymology seems to have metaphorical allusion to archery .and implies “aim** 
and thus connotes not a casual or merely possible result — foreseen perhaps not 
as ao icQprobable incident but not desired— but ratber connotes the one object 
for which the effort is made and thus has reference to what has been called the 
dominant motive,® In the definition of ‘‘dishonestly** the word gain must 
be taken to mean a material gain.® 


4. Gonstitation of legal dishonesty. — As has been observed before 

nothing is dishonest under the Act, which is not intended to 
loieotion. be dishonest. But nothing can be said to have been intend- 

ed by a person, unless *it was his immediate and probable 
intention : or in other words, unless it was his dominant motive. But as 
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“intention” is a psychological act, the only means by which the Court can 
judge of it is by inference from the external acts and conduct of a party. So 
Sir James Stephen wrote : “The only possible way of discovering a man’s 

intention is by looking at what he actually did, and by 
Posjiblc way of considering what must have appeared to him at the time as 
intcatfon?* ® the natural conscquencc of his conduct.”^ The test to be 

applied is not the test of a hypothetical reasonable man — but 
of the person whose intention is to be read. The Court must then put 
itself as far as possible in hU situation for the purpose of seeing what must 
have been his intention. His habit of life, manner of thought, associations and 
belief may have influenced him in his action. It is, therefore, essential to take 
all these elements into consideration. For, in a criminal case, there is no 
golden rule of conjectural test The sole test is what was the intention of the 
accused at the time of the act complained of, for which purpose it was said 
that only the primary and not the more remote intention of the accused must 
be looked at.^ 

So where an accountant fraudulently paid away money to B, held in 

deposit for payment to i4,£who pressed for its payment, where- 
bxamplei upon the accused made fals^ reports to the eflfect that A*3 

money, held as a revenue deposit, was to be transferred to 
the Civil Court upon which a cheque for making the transfer was drawn up, 
which the accused altered to conceal nis previous fraud, it was held that the 
accused’s immediate intention being merely to conceal his previous fraud, he 
could not be convicted of forgery, though he could be convicted of making a 
false record.'' So a candidate gaining admission to an examination by preaen- 
tioga forged certificate which he knew to be forged, was held not to have acted 
“dishonestly”, within the meaning ol this section, inasmuch as his primary 
intention was to gain admission, and not to cause wrongful loss to the univer- 
sity.* This case was, however, dissented from in Allahabad on the ground 
that the certificate was certainly used with intent to support a claim within the 
meaning of Sec. 463 of the Code,* and it has since been overruled.® But 
neither in the Full Bench nor in the Allahabad case was the view of the 
Calcutta Divisional Bench on the meaning of intention combated, but it was 
rather conceded. Indeed, it may be now regarded as settled that in judging 

of a man’s intention regard must be had only to his primary and immediate 
intention, and not to his secondaiy or more remote intention — if intention it 
may be called for in reality it is the motive, which la w ignores in judging of a 
man’s criminality. So where a person fabricated receipts in lieu ol genuine 
ones which had been lost, he could not be convicted under Sec. 471 of the 
Code for dishonestly using forged documents.'^ 

The same principle is illustrated in the case in which the accused’s brother 

felled eextain trees without a licence, whereupon the accused 
fearing detection took the Government marking hammer 
from the watchman’s baggage, marked the trees in order 
to make it appear that they had been marked with the Forest v.jffictr’s 
permission, and then replaced the hammer : it was held that as the accused did 
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not intend to keep the hammer or deprive the watchman of it, there was no 
dishonest taking within the meaning of this section and, therefore, no thefL^ 
So again, since “intent to commit an offence** is the cardinal ingredient of 
criminal trespass,^ a person who enters upon propeity in the possession of 
another may produce those feelings in the mind of the possessor, but if he did 
not do with that intention, the result produced is immaterial in determioins 
bis criminal liability.^ 


The same test determines the criminal responsibility of a person charged 

with cheating. Suppose the case of a person purchasing, say 
wool, with delivery of poSs“ssioa, from a firm, agreeing to pay 
the price on the next day, which he did not, and who, more- 
over pledged the wool to another and rais< d money thereon 
which he himself appropriated, could he be convicted ofchcat- 
ing ? It was held not, because there was nothing to show that at the time of 
purchase he had no intention to pay.* 


Test to deter- 
mine Criminal ret* 
pODsihility of a 
person. 


It is not necessary that the intention of the person must be to cause wrong- 
ful gain or loss to any person in particular. Indeed, in many cases, e.g. of arson 
or mischief, it would be impossible to trace precisely the victim of the accused’s 
malice. In England , therefore, it has been expressly provided that in case of 
arson or forgery it is unnecessary to state or prove that the accused bad any 
intention to injure or defraud any particular person.® But there are statutory 
exemptions which modify the rule. 


5. Proof of intention. — For conviction of an offence, involving disho- 
nest intention which is an essential ingredient of the offence, such an inten- 
tion must be established beyond doubt.® But as regards thej'proof of iotention, 
it is not in every case that direct evidence is available or necessary. For while 
it is true that intent must be proved, it is also true that where a person commits 
an unlawful act, unaccompanied by any circumstance justifying its commission, 
it is presumed that he has acted advisedly and with an intent to produce the 
natural consequences of such an act.*' If, for instance, a man is proved to have 

wilfully set a house on fire, it was held that no further proof 
of intention to injure was necessary.® So Blackburn, J., in 
another case, observed : “I have always th'^ught a man acts 
maliciously when he wilfully does that which he knows will 

»»d 


QuestioD ia al- 
tvaya of fact and 
oot of law heoce 
depeods oo circu- 
mataDccB of each 
case. 


injure another in person or property.*’® jThese cases 


may be defended upon the principle of ns ipsa loquitur; 
for, in all such cases the intention is palpably criminal, and 
no further proof of its criminality is required. These cases are not, therefore, 
exceptions to the rule, but are rather illustrations of it. For the question is 
/Iways one of fact and never of law, and the decision must, therefore, depend 
upon the circumstances of earh case.**- 

In Sarsar Singh v. Bmperor,^^ Bajpai, J., observed : “A dishonest intention 
may be presumed only if an unlawful act is done or if a lawful act is done by 
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up lawf ul means. In the present case the act of the accused in removing the 
crops when the attachment was iUegal is not unlawful ptr se nor were any 
unlawful means employed in effeting the removal. I am therefore not 
prepared to presume a dishonest or fraudulent intent .... An actual intention 
to convert an illegal or doubtful claim into an apparently legal one must 
be deemed to be dishonest.”^ 


Where a person takes away a thing with the intention of causing wrongful 
loss to the proprietor who is entitled to it, it cannot be said that this intention 
was not dishonest though he had no intention to convert it.® When a person 
makes use of money belonging to another without the latter*s onseat, and 
contrary to the purpose for which possession thereof has been given by the 
latter to the former, the intention of the person so making use ol that money 
Tansi pfima fane be dishonest within the meaning of Sec. 24, I. P. C.^ • 


To nicely balan- 
ced cases inferen* 
ce of intent be- 
comes difficult. 


But while it is true that sometimes it is supererogatory to adduce evidence 

of intent, it is also true that cases sometimes arise when the facts 
are so nicely balanced that any inference as to "the intent” 
becomes a matter of difficulty. Take, for instance, the case 
of a creditor who takes possession of his debtor’s goods with a 
view to compelling him to pay up his just debts. Now here 
It cannot be said that the primary intention of the accused was to deprive his 
debtor of his property— lor that was not his intention. Was he, therefore, 
guilty of theft which he would be if his intention was dishonest and which! 
again, means that his primary ohj-.-t w^s to acquire his debtor’s property? At 
one time, it was held that as thar was not his intention, the creditor could not 
be held guilty of theft But this view did not long prevail, for the consensus of 
authorities IS, now, in favour of the view that the creditor in such a case 
would be guilty of thelt, and it is indeed, so provided in the Code.® And this 
view may be defended on the ground that the creditor’s primary intention was 
certainly to cause wrongful loss (i, e, loss unauthorised by law), though he did 
not intend to make wrongful gain. In other words, if a person causes wrongful 
loss to another, his action may be dishonest, though he does not intend to 
make any wrongful gain for himself. This is sufficiently clear from the use of 
the word "or” in the section which shows that it suffices to constitute disho- 
nesty that either wron^^fui gain or wrongful loss should have 
been intended.® It is not even necessary that wrongful gam 
and loss should have been actually caused f >r il it were so. an 
attempted burglary would be no crime. The section g*ives 

prominence to the intention, making all else subordinate 
thereto.^ 


Section gives im- 
portaDce to iotco- 
tioD and not nece- 
ssarily to Wrong- 
ful gain or loss. 


The presence or absence of intention is, therefore, the crux in all offences 

of which dishonesty is an element. And this may be illus- 
ExampJes. trated by many cases from the reports. Thus where the 

manager of a joint Hindu family including some minors 
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applied to the Collector for payment to him of money due to the joint 
family, and was, thcieupon, told to produce a power*of-attorney or to 
produce the minora to admit his authority to sign the receipt on their behalf, 
whereupon he produced some persons to falsely personate the minors and thus 
secured the money, it was held that inasmuch as he had been authorised to 
receive the money, his act, in producing wrong persons, could not be construed 
to be dishonest, as he had caused no wrongful gain or loss as required by the 
last section, nor was it is intention.^ In another similar case, where one 
Koomaree who had agreed to sell land, set out to register the conveyance but 
fell ill on the way and sent in the accused, who, by personating her, had the 
deed registered in her name, it was held that, though the accused had commit- 
ted an offence under the Registration Act, she could not be convicted of 
cheating, as there was nothing to show that she intended to defraud or injure 
any one in personating Koomaree, and in doing an act which Koomaree 
doubtless would have done had she not been prevented by illness from 
going to the office in person.^ This principle was, however, somewhat 
unduly strained in the case of an accused who had applied for the 
duplicate of a University certificate to the Registrar in the name of 
another person qualified to rcceue it. The Court acqtiitied him holding 
that his act was neither dishonest nor fiaudulcni^ which unquestionably 
it was, as wes pointed out in a later case of the same Court. And so 
where the accused bcitig anx.ous to obtain a recognition ol his tiiie to 
“Loskur** which presumably carried no emolument, pretented a forged saned 
to the Settlement Officer, it was held that as the accused's sole object wss to 
secure official recognition to a title of dignity, there was no intent to defraud 
within the meaning of this section These cases are sufficient to show that the 
fact that the conduct of the accused has been dishonest in fact does not support 
an inlerence that It is dishonest in law, though, as will be seen presently, 
not a few of the cases above cited present apt iilusuations of what is Iraudulent 
without being dishonest -a distinction which appears not to have been consi- 
dered in them (^see Sec. 23, para- No, 4). 

Indeed, there may be cases where the accused may be guilty of an offence 
under a local Act, but his conduct may not be criminal under the Code. 
Such a case is presented by a person illegally seizing and impounding 
cattle with the malicious intent of subjecting the owner to the additional 
cxDcnse locoDVCDieDce and annoyance of rescuing them* Here,^ the 
conduct’of the accused was culpable but not criminal «indcr the Code. 
But it would have been so, if his intention had been to support a claim for 
damages against the owner Where the accused unproperly obtained 
Do^essioD ol a person’s account-book and retained it with the mtention of using 

it in a iudicial inquiry as evidence against the person to whom U belonged, it 

was held that the accused had committed no theft, as such temporary reicntion 
could not cause wrongful loss to the owner within the meaning of the Code, 
but there is no difference in principle between this case and the case ot a 
creditor seizing his debtor’s goods with a view to compelling him to repay his 
loan And il the test of the Code, as above indicated, be applied, it will be 
seen that the case was doubtless one of theft and would probably be now so 
considered. The dishonest intention of a person may be manilesled in a 
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variety of ways, but the test, in each case, is the same— what was bis 

immediate intention, and was there a wrongful gain or loss 
Dishoceat iotcn- expounded elsewhere, {ste Sec. 23, para. No. 5). In 

fM«d°*in * *diKc- case, the accused had seized a boat oi the 

rent wayi— Test. complainant while Conveying passengers across a creek which 

dewed into a river at a point within three miles from a public 
ferry, his intention being to compel persons who bad to cross the creek to use 
his ferry in the absence of the complaint’s boat, and so to increase his income, 
and it was held that be had committed theft, for though it was not his intention 
to convert the boat to his own use, or to deprive the complainant permanently 
ot'its possession, still inasmuch as be bad caused wrongful loss to the complain^ 
ant and had profited bv it, he was guilty of theft, ^ In such a case, the Eng- 
lish rule would probably be different. For there it has been held that where a 
thief takes away the owner’s horse to assist him in carrying off the booty and 
where he rode it for some distance then turned it loose, he could not be con- 
victed of horse-stealing, as he did not intend to appropriate it,® So, in another 
case, where a lover took away his sweetheart’s bonnet and carried it to a 
haymow of his own with the view to inducing the girl to go there where she 
bad been seduced before, the jury thought that the prisoner intended to induce 
the girl to go again to the haymow, but that he did not intend to deprive her 
of the bonnet, and that, therefore, he was not guilty of larceny. ^ It is needless 
to add that such a lover in this country would have a very different verdict to 
bis credit, 

6. Claim of right,— The question of dishonest intention, again, plays a 
prominent part in cases of theft in which the accused asserts a claim of right. In 
such cases, too, it is the duty of the Criminal Court to determine what was the 
intention of the alleged offender, and, if it arrives at the conclusion that he was 
not acting in the exercise of a claim of right, then it cannot refuse to 
convict the offender, assuming, of course, that the other facts which cons- 
titute the offence are established.^ It is, sometsmes, said that the mere 
assertion of a claim of right is enough, even though that right may be ever so 
ill-founded.^ But this is scarcely correct, and if it were, it would be a golden 
rule for all offenders. There is a manifest difference between a mere assertion 
of a claim of property or right, and a bona fide belief in such a claim. The 
mere assertion of a claim or right is never in iiself a sufficient plea.^ There 
must be a claim, though it may not be a good one, but, nevertheless, it must 
be good enough to be plausible. Where, therefore,! a person removes a tree 
under an honest belief that it belongs to him, but, in doing so,*he betrays want 
of due care and attention, that is, good faitbt in ascertaining the ownership of 
the same, he would be guilty of theft.’ Good faith, therefore, is another 
element in determining intention, 

7. Analysis of mental process in criminality. — The process of nor- 
mal mental activity culminating in acts and consequences may be thus descri- 
bed. The initial stage is the rise of some desire in the mind. This desire is 
accompanied by the idealization of some movement as bringing about its 
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^ . consummation. The recognition of the casual relation of 

tendon— action to the result involves a germ of belief in the 
tion. attainability of the object of desire, or in the eflBcacy of the 

action. The action, thus idealized, has now to be carried 
into effect. Its preparatory stage is reached by volition, which is the 
exercise of the will leading up to fruition of the desire. Thus then, in 
voluntary action, the desire of the end is the cause of the desire of the means. 
The former is the motive and the latter the intention. It is the ^'solicitation of 
the motive** or the mere prompting of the m'nd as yet not followed by action.^ 
Next, we have the direction of the active impulse involved in the state of desire 
into the dehnite channel of action suggested. This stage of »he process of voli* 
tion is known as the act. The impression it produces on the external world is 
spoken of as its consequence. And since motive involves the anticipation of 
the final realisation, this consummation is spoken of as the object, purpose or 
end of the action, and co-relalively the action as the means of gaining or reali- 
sing the object or desire. These terms are frequently used in criminal jurispru- 
dence, but a reference to the existing case-law would appear to show that 
their true significance is not always kept ia view,} and- to tbatj cause may be 
safely ascribed the somewhat unsatisfactory decisions to which the C ourts have, 
in several cases, committed themselves. Take, for instance, the case of the 
creditor coercing his debtor to pay up. The debtor owes him a debt. It 
furnishes the creditor with a motive to see himself repaid. That motive impels 
him to take forcible possession of bis debtor's property. He thus truly intends 
1 3 take possession of it. That he does so unlawfully js manifest. His taking 
possession of the prop'^rty is the act, the consequence or effect of which is the 
wrongful deprivation of its possession by the debtor. All the elements of 
dishonesty are thus fully present, and yet the motive of the creHitor was not 
criminal, and may have been even righteous. But law docs not deal with 
man’s motive. It confines i^elf to bis intention. Therefore, the difference 
between the two should be clearly appreciated. 


8. Intention and motive distinguished. — A distinction, therefore, 
exists and must be made between a man’s intention and motive. A person 
may act from a laudable motive, but if his intention causes wrongful loss, his 
crime is complete irrespective of his motive. Where, for instance, a Hindu 
acting under strong religious impulse seized some cows which a Mohammedan 
was taking to kil>, his motive from the standpoint of a person of his own religion 
was virtuous, but h’S intention, being to deprive the lawful owner ol the posses- 
sion of his property, and th ; means employed being unlawful, he was held 

guilty of theft.^ The motive, object or design of a person should 
Motive, des'RD never be confused with his intention. The motive of the 
or creditor seizing his debtor’s goods to coerce him to pay up his 

debt was certainly not to cause permanent loss of ihc goods 
to the debtor — but he did cause him loss, however tem- 
porarily, and he did so intentionally. He was, thereiore, held guilty of theft. 
iLriminal law regards only a man’s intentions and not his motives.® To permit 
a person who has committed an injury to set up his motives as defence or 
excuse and to allege that he did the injury from virtuous motives or from a 
wrongful impression of the law or the Lets, would frequently produce a defect 
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in justice, and allow offenders to escape. So the Law Commissioners wrote : 
•‘We do not find that it is permitted to any person to set up his private inten- 
tions, or to allege virtuous motives, simply as defence or excuse under a criminal 
chaige. We hold with the English Criminal Law Commissioners that to allow 
any man to substitute for law his own notions of right would be in effect to 
subvert the law. To investigate the real motive, in each case, would be 
impracticable, and even if that could be done, a man’s private opinion could 
not possibly be allowed to weigh against the authority of law.”i It is, 

therefore, never a complete defence to say that though intention of a person 

was criminal, his motive was rigViteous. So, in England, good motive is no 
justification of a libel.* As Lord Blackburn remarked : “No one can cast about 
firebrands and cause death, and then escape from being responsible by saying 
he was in sport.”^ 


9. Legal and popular dishonesty.— As observed before {see Sec. 24, 
para. No.4), dishonesty in law is at times different from the dishonesty of the 
market place. Unless a person employs unlawful means, his conduct is not 
dishonest within the meaning asilgaed to that word in the Code, however 
reprehensible his conduct may be, when judged according to the standard of 
popular morality. So a person may divert the flow of bis underground water 
so as to deprive his neighbour of it; and his right is .the same whatever his 
motive inay be, whether bonajide to improve his own land, or maliciously to 
injure his neighbour, or to induce his neighbour to buy him out : “This is not 
a CISC in which the state of mind ^jOf the person doing the act can affect the 
right to do it. If it was a lawful act, however ill the motive might be, he had 
a right to do it. If it w.is an unlawlul act, however .‘good his motive might be, 
he would have no right to do it. Motives and inteoiions, in such a question 
as is now before your Lordships, seem to be absolutely irrelevant.”^ So trust 
and trade combines arc ruinous to the petty trade and they tend to secure a 

trade monopoly, tut as they are not illegal, they may appear dishonest to the 

Uyman, but they are not 80 in the eye of the law. And it is recognised as 

fair game to exclude a rival trader from competition, or to ruin him by under- 
selling.® ' 

25. A person is said to do a thing fraudulently if he does 
“fiauduieotiy." thing with intent to defraud but not otherwise. 
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the equitable branch of it. I shall not attempt to construct a definition which 
will meet every case which might be suggested, but there is little danger in 
saying that whenever the words ‘fraud* or ‘intent to deHraud’ or ‘fraudulently* 
occur in the definition of a crime, two elements, at least, are essential to the 
commission of a crime ; namely first, deceit or an intention to deceive or in 
some cases, mere secrecy; and secondly, either actual injury or possible injury 
or an intent to expose some person either to actual injury or to a risk of 
possible injury, by means of that deceit or secrecy. The intent, I may add, is 
very seldom the only or the principal intention entertained by the fraudulent 
person, whose principal object in nearly every case is his own advantage. 
The injurious deception is usually intended only as a means to an end, though 
this, as I have already explained, does not prevent from being intentional. A 
practically conclusive test as to the fraudulent character oi a deception for 
criminal purposes is this: Did the author of the deceit derive any advantage 
from it which he could not have had if the truth had been known ? If so, it 
is hardly possible that that advantage should not have had an equivalent in 
loss, or risk of loss to someone else ; and, if so, there was fraud. In practice 
people hardly ever intentiona’ly deceive each other in matters of business for 
a purpose which is not fraudulent.**^ 

Though the term “intend to defraud'* has not been defined in the Code, 
the word “fraud** is defined in the Indian Contract Act^ for the purpose of that 
Act, and that definition is, therefore, much wider than this section. Fraud ii 
really protean in its form and its definition can never be complete or general. 
In English law, no attempt has been made at its definition, but it has been 
understood to mean “something dishonest and morally wrong**.^ But this is 
its meaning in the civil law, but it is not its sense in the Code, where, however, 
it appears to have been used in the ordinary acceptation of the word,^ as 
denoting the misleading of another by falsehood spoken or acted. According 
to Le Blanch, J., * By fraud is meant an intention to deceive, whether it be 
from any expectation of advantage to the party himself, or from ill-will towards 
the other, the fact is immaterial.*'^ The term ‘ defraud’* denotes some form 
of dishonesty and must involve something in the nature of cheating.^ 
Bat though cieception is of the essence of fraud, the two terms arc by 
no means interchangeable since deception may be equally inno:ent as 
well as fraudulent.'^ Fraud involves two conceptions, namely, ‘deceit and 
injury to the person deceived, that is, the infringement of some legal 
right possessed by one though it may not necessarily involve deprivation 
ol property.® The word has nothing to do with wrongful gain or wrongful 
loss of property, for fraud operates on the mind, and thus produces results 
which the perpetrator of the fraud had contemplated. Whenever the 
words ‘’fraud** or “intent to defraud** or “fraudulently** occur in the defini- 
tion of a crime, two elements at least are essential to the commission 
of the crime ; namely, first, deceit or an intention, to deceive or in some 
cases, merely secrecy ; and secondly, either actual injury or possible injury, or 
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an intent to expose some person either to actual injury or to a risk of possible 
injury by means of that deceit or secrecy. This intent is very seldom the 
only, or the principal intention entertained by the fraudulent person, whose 

principal object in nearly every case is his own advantage A practically 

conclusive test of the fraudulent character of a deception for criminal purposes 
is this : Did the author of the deceit derive any advantage from it which 
could not have been had if the truth had been known ? If so, it is hardly 
possible that the advantage should not have had an equivalent in loss or risks 
of loss to someone else, and if so, there was fraud. ^ 

A person who deceives another and derives benefit or advantage, possibly 
causing injury to the deceived in body, mind or reputation and such others 
commits fraud and that even if no corresponding loss or disadvantage to the 
deceived is established, it can be inferred that if one gets benefit or advantage, 
someone will incur loss or disadvantage to some extent.^ 

Injury is something other than economic loss, i. e. deprivation of 
property, whether moveable or immoveable, or of money, and it will include 
any barm whatever caused to any person in body, mind, reputation or such 
others. In short, it is non-economic or non-'pecuniary loss. A benefit or 
advantage to the deceiver will almost always cause loss or detriment to the 
deceived. Even in those rare cases where there is any benefit or advantage to 
the deceiver, but no corresponding loss to the deceived, the second condition 
is satisfied. Non*economic advantage to the deceiver or non-economic loss to 
the deceived need not co-exist.® 


2. Principle. — The section does not define or describe "fraudulently”. 
On the other hand, it is enacted to limit its sense for the purpose of the Code. 
As ordinarily understood, fraud is a term which enters largely in the law of 
contracts and it has there received a meaning much too extensive for the pur- 
pose of the Code. The section, therefore, enacts that there can be no fraud 
unless there was an inttntion to defraud. In other words, the .Code eliminates 
from its consideration all constructive frauds and only confines use of the term 
to deception planned and practised. 

3. Meaning of words.— — The choice of an adverb for 
definition is due to its use, as such, in the Code, and it can only refer to a state 
of mind as distiguished from the character of the deed. Where property 
is removed openly in the light of the day and there is no question of conceal- 
ment, secrecy, clandestine action, deception or of anything else covered by the 
word, the act cannot be said to be done fraudulently.^ *To do a thing*\ which 

includes words merely spoken.® With intent to ds/raad**, which may or may not 

imply deprivation of property actual or intended.® The w<'»rd 
Word ‘‘defraud’* “defraud” has, at least, three meanings : (t) to deprive one 

nwanio'^. ' either by obtaining something by deception or 

artifice, or by taking something wrongfully without the 
knowledge or consent of the owner;*^ (ti) to withhold wrongfully from anot her 
what is due to him, or wrongfully to present one from detaining what he may 
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justly claim, or (ill) to defeat or frustrate wroDgfully. Here the term is used 
rather in the first, than in the second or third sense. But the three sensei 
together do not convey the precise meaning of the word, which is here used 

to imply the misleading of one*s mind by causing one to believe what is false, 

or to disbelieve what is true. **But not otherwise'' : But for the doing of a 
thing with the intention to defraud there is no fraud, as understood in the 
Code. 


4. Defraad.-^The expression “defraud** involves two elements namely, 
deceit and injury to the person deceived. Injury is something other than 
economic loss that is, deprivation of property whether moveable or immoveable 
or of money, and it will include any harm whatever caused to any person in 
body, mind, reputation or such others. In short, it is a non*economic or non* 
pecuniary loss. A benefit or advantage to the deceiver will almost always 
cause loss or detriment to the deceived. Even in those rare cases where there 
is benefit or advantage to the deceiver, but no corresponding loss to the decei* 
ved the second condition is satisfied.^ 


5. **Intent to defraud.** — There can be no fraud, unless there was an 
intention to defraud. Usually that intention is directed to defraud someone 
in particular,* but it is not necessary that it should have been invariably so 
directed.® A person may gild a brass ring and throw it on the road to cheat 
pasjersby the object being lo make the finder pay a share of ito supposed value 

to the cheat. Here there was clearly an intention to cheat 
Defraud and dis- someone though no one in a particular. The finder may 
honesty different. believe in the genuineness of the ring and sell it to another 

who may purchase it without scrutiny. Here, though the 
purchaser has been “defrauded**, the seller had no “intention** to defraud 
him, and he is, therefore, not guilty of cheating. On the other hand, there 
may have been an intention to defraud, but no fraud ‘is, in fact, committed 
in which case it may be said that a man cannot be punished merely for his 
criminal intention. He must do something, and having done it, intends to 
••defraud** another. Now, what is to ••defraud” a person? The word has 
not been used elsewhere in the Code, But it must mean something different 

from what is implied in •‘dishonestly** described in the last section.* 

* 

6. ‘•Dishonestly** and “frandnlently,** distinction between. The 

difference between an act done dishonestly and an act done fraudulently is this 
“if there is the intention by the deceipt practised to cause wrongfully loss that 
is dishonesty but even in the absence of such intention, if the deceitful act 
willfully exposes any one to risk of loss, there is fraud.*** 


In a Full Bench case,® the Calcutta Judges remarked: “The -word 

•defraud’ is of double meaning in the sense that it either may 
Calcutta Full or may not imply deprivation (of property), and as it is not 
Bcncb’9 view. defined in the Code, and is not so far as we are aware to 

be found in the Code except in Sec. 25, its meaning must 
be sought by a consideration of the context in which the word •fraudulent* is 
used. The word ‘fraudulently* is used in Secs. 471 and 464 together 
witii the word 'dishonestly* and presumably in a sense not covered by the 


1. Dr. Vimla v- Delhi Admioistration, 
A. I. R >963 S. C. 1572 at i.p. 1576 77i 
(1863) 33Cpm.Caa 279:!9F3 A. L. J. 
99 ^. 

2. LiCetioti 4i5, 1. P. C., llliu. 

3 , Section 47 1,1. P. C, 

4, V. Kothandaranaa Reddi ». BalrSmi 


Rcddi, A. I. R. 1937 Mad. 713. 

5. Sukbamoy Maitra bp. Emperor, A. I. R 

P* !• h. R. 16 Pai. 

OQO. 

6. Abbaf Ali, I, L, R. 25 Cal. 512 at p. 521 
(F. 



i, iSj ^-i^RAtjbULENTLY” 227 

latter word. If, however, it be held that “fraudulently* implies deprivation, 
either actual or intended, then aoparently that word perform no function 
which would not have been fully discharged by the word ‘dishonestly* and 
its use would be mere surplusage. So far as such a consideration carries 
any weight, it obviously inclines in favour of the view that the word 
•fraudulently* should not be confined to transactions of which deprivation of 
property forms a part,** So where a person forged a certificate of competency 
as an Engine-room First Tindal, and produced it before an officer to obtain 
another certificate from him entitling him to present himself for an examination 
as engine-driver of ocean-going steamers, it was held that the certificate was 
produced fraudulently, though not dishonestly, as it was produced to deceive 
the officer, and that he was, therefore, rightly convicted under Secs. 465 and 
471 of the Gode.^ This case was followed in the case of a European lad who 
had purchased three revolvers giving in the certificates of purchase names not 
hU own, whereupon the Court held him guilty of forgery in that bis conduct 
though not dishonest, was unquestionably fraudulent.^ The same view has 

been taken in the Punjab where the making of a false 
PuDjab view. certificate with intent to procure employment in public 

department on its strength has been held to be “fraudulent** 
as its immediate object was to deceive a public officer into a belief that the 
person holding the certificate possessed a guarantee of efficiency which he did 
not really possess, and so induced him to grant employment which he might 
otherwise not have done.^ But, of course, the same reasoning would not 
apply to a satiad forged to support a barren title, unconnected with any 
material advantage,* though if regard be had to the language of Sec. 471 it is 
immaterial whether the document used bad or bad not anything to do with 
property. 

However, apart from the applicability of Sec. 471, [the question whether 

mere words, falsely uttered and erroneously believed in and 
Allahabad view. acted upon, could be said to constitute cheating came up 

for decision in an Allahabad case and was decided in the 
negative.* There a person had secured his enlistment in the Police by falsely 
describing himself as being not a resident of a prescribed district. “Fiaud or 
dishonesty** was, it was said, absent from these circumstanoes. But it was not 
stated why fraud was absent. A person may deceive, and thereby secure ior 
himself an advantage, whether measurable in money or not, but if he does 
deceive, his act is fraudulent, though, as such, it may not be criminal. 

7. Intent ; Primary and secondary. — Where a person uses a forged 
document^* or alters a document,*' to support a just claim, the question arises 
whether it is fraudulent because the claimant intends to commit a fraud on the 
court by making it believe that the document produced is genuine and that 
he is entitled to recover money upon its basis. In such .and sunilar cases the 
court not infrequently discriminates between what it calls the primary and 
the secondary intention. That these have a definite place in mental psychology 
will be apparent if regard is had to cases in which a person forges receipts to 
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replace the geouine ones kost,^ or fabricatee an amount to conceal his previous 
misappropriation^^ or, in short where bia real or primary ioteotion is to say 
himsell, the subterfuges adopted being merely means to attain that end. So 
in a case of trespass into the bouse of another with intent to have illicit inter- 
course the Clourt regards the secondary intention as sufficient to justify a convic- 
tion for trespass,^^ I he duality of sense in interpreting the word ‘*intcnt” is 
therefore clear, and since the primary intent ordinarily corresponds with what 
may be regarded as the **motive** it is oiten a question of some nicety whether 
the intent is sufficient to charge one with responsibility of a crime. 


8. Imniaterlak elements. — It is to be observed that while, in finding 
wrongful gain or loss under the last section, it is necessary to see as to what 
particular person has suffered by the dishonesty, it is not necessary that the 
intention to defraud must be to defraud any one in particular. In other words, 
a general intention to defraud without the intention of causing wrongful gain 
to one person and wrongful loss to another, is sufficient for the purpose of the 
definition.* It ia not, moreover, necessary that the purpose intended should 

have been achieved. As Maule, J., said ; “There may be 
Question of fraud intention to defraud without the power or the opportunity to 

unneeessaiy detraud^ It is not necessary that any person should be in 

immaterial. a situation to be defrauded.”* The question, then, that the 

fraud was fruitless or unnecessary is immaterial. Where, 
therefore, to person having otherwise a good title, forged a will to support his 
title though there was no necessity lor it, still its user was nevertheless held 
to be fraudulent. So JNorris, J., observed; ‘‘l-et a person's title the property 
be ever so good, yet if in the course of action brought against him to gain 

possession of the property, he uses, by way of supporting his title though there 
may be no necessity tor the use of it, a forged document such as is this hiba, 
1 am clearly of opinion that he uses it fraudulently.”'’ It is, thus the intention 
and not the efiect that determines the character of the act. A person 
forging the name of another who has sufficient funds in Bank, to a cheque 
with las consent merely to try his credit or to imitate bis handwriting does not 
intend to defraud, though there might be persons who might be defrauded. His 
conduct cannot, therefore, be condemned as fraudulent within the meaning of 
the section. On the other hand, in the case supposed, if the person had no 
account in Bank which the forger only supposed he had, and on that supposi- 
tion forged his name, au intention to defraud would be presumed, although 
no person might or could be defrauded.* 


26. A person is said to have “reason to believe” a 
. , he has sufficient cause to believe that thing, 

Kcagun to believe. , 

Otherwise. 


thing if 
but not 


1. Aoalogous law. 

2. rnociple. 


SYNOPSIS 

3. Meaoiog of wordf. 

ikDcwledge and reason to believe. 
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1. Analogoas law.— The phrase “reason to believe” is used in 
Secs. 411— 414 relating to receipt of stolen property. A person can be 
supposed to know where there is a direct appeal to his senses. A person t^s 
“reason to believe”, under Sec. 26, X.P.G. if he has sufficient cause to believe the 
thing but not otherwise.! A person who has reason to believe must be put 
upon inquiry and have grounds for his belief j otherwise he has no suco 

reason « 

2. Principle. — No man can be condemned as receiver of stolen property , 
unless it is at least shown that there existed circumstances sufficient to convince 
him that the property with which he was dealing was stolen property, A man 
cannot be punished for so infamous a crime without at least so much j^ccau- 

tion ; for otherwise a careless or a thoughtless man might be convicted if only 

he did not make sufficient inquiry to ascertain whether the property he was 
purchasing ha d been honestly acquired.* 

3. Meaning of worda. — ”// h$ has suffici 0 iit cause,'* i. e. if the facts and 
circumstances are such as should probably have brought home to him the 
knowledge of a fact or from which he could not but have drawn an inference 
that the fact existed. The words used are **if he has sufficient cause to believe” 
and not “if there is sufficient cause to believe” which shows that the mere 
existence of a sufficient cause is not enough, if it was not brought to his knowl- 
edge. Sufficient cause must, then, exist and he must know of its existence, 
otherwise he has no ^‘reason to belive a thing**. 

4. Knowledge and reason to believe. — **Reason to believe** in Sec. 26 
of the Indian Penal Code and the various provisions thereof, such as Secs. 202, 
411, 412, 413 and 414, has been used in the Penal Code in a different context ; 
that is to say, in the context of mens tea for the purpose of finding out whether 
or not a person has committed an offence, while in Sec. 132 of the Income-tax 
Act, 1961, power has been given to an authority to authorise the search and 
seizure subject to certain conditions if be b?.s reason to believe that it is 
necessary so to do under Sec. 132. 

Under Sec. 26 of the Indian Penal Code a person is said to have reason 
to believe a thing if **he** has sufficient cause to believe that thing. In this 
context, therefore, the courts have to see whether the person concerned bad 
sufficient cause to believe. Take a case where grounds exist on e which two 
views may reasonably be possible. The Court will not hold a person guilty 
if it comes to the conclusion that though the grounds may provide to the 
offender sufficient cause to believe but the Court holds a different opinion. 
This section, therefore, is confined to finding out whether an alleged offender 
could have sufficient cause to believe and, therefore, could be said to have 
^'reason to believe'*. Such a provision cannot obviously be equated with a 
provision like Sec. 132 (1) of the Income-tax- Act.^ Under the Indian Penal law, 
guilt is sought to be fastened either on the ground of intention or knowledge 
or reason to believe. As far as Secs. 489-B and 489-C are concerned, it is by 
“knowledge” or reason to believe”. 

The two are more or less ejusdem generis though “knowledge** will be on a 
slightly higher plane than “reason to believe**^ 
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The phrase •‘kuowledgc or reason to believe*’ introduces into criminal 
law the presumption of guilt arising from facts which are, in nhemselves, insuffi- 
cient to prove the crime itself. As an accessory to a crime he is as great a 
danger to society as the criminal himself, and as an accessory words in greater 
secrecy and with circumspection, it is necessary, on the one hand, that he 
should not be immune for want of direct evidence. On the other hand, as 
being charged for a nefarious act, it is also necessary that he should not be 
hastily concluded to be guilty, unless there is a sufficient cause for it. 


What is a sufficient cause in a given case so as to justify the presumption, 

i8 a matter upon which no general statement can be made* 

cicnf* cause to “ust depend upon the facts and circumstances of 

juitify preaump- case, upon education, intelligence, knowledge, and 

tion. opportunity for knowledge, and habits of thought of the 

receiver, the time, place and his manner of receiving the 
property, and, indeed, a host of other circumstances from which men usually 
judge of the intention of others. Where, for instance, a Rajput^ allowed his 
female child after the mother’s death to gradually languish away and die from 

want of proper sustenance, and it was shown that he had per- 
Example. sistently ignored the wants of the child, although repeatedly 

warned by the police of its condition and the consequences 
of his neglect of it, and there was nothing to show that the prisoner was not in 
a position to support the child, it was held that the offence of the prisoner was 
murder and not merely culpable homicide.* In this case the word ‘•know*’ as 
used in Sec. 300 was taken to mean the same thing as "reason to believe’’. 
These two terms are distinguishable in common parlance, but they appear to 
express the same idea in law. For, in law a person "knows” a thing not only 
when be has precise knowledge of it, but also when he is in possession of 
circumstances leading to the conclusion that the thing exists.^ 


In other words, "guilty knowledge” or mens tea docs not necessarily 

imply sensual perception, but belief, founded on the facts and 
Wbat m$nt r«a circumstances, is tantamount to knowledge in its narrower 

sense. An examination of the Code would appear to support 
this view. For while there are sections* in which the word 
<*know” alone occurs, it cannot be said that in these sections the only state of 
mind postulated is that concerned with direct perception, as distinguished from 
a mind in which there is conviction from information and belief. Indeed, in 
some cases, sensual perception is immaterial, aSj^in the case of sale of adultera- 
ted drugs^ by the servant of a chemist who is with his master equally liable ; 
io other cases, it is impossible, as in the case of homicide and murder.* For 
how can a man kMW otherwise than by inference that he is likely by a certain 
act to cause death, without which there can be no culpable homicide or 
murder?”^ That this appears to be the sense in which the expression is used 
in the Code, is made iuither manifest by the language employed in the other 
sections,* Where the phrase is varied at in bee. 301, in which the words used 
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arc *'knowf to be likely to cause death”, or Sec. 418 in which cheating is spoken 
of “with the knowledge that be is likely thereby to cause wrongful loss”, etc. 
which certainly born of direct knoweldge is rendered unnecessary. Therefore 
a person may know that a certain consequence is inevitable or that the esistence 
of a certain fact is undoubted, but it is not necessary that bis knowledge must 
be direct or sensual, and not indirect or inferential. 

At the same time it cannot, for all time, be assumed that the degree or 

knowledge in one who “knows” is the same as in one who 
iODf tcr*be1ic”^* “reason to believe”. Indeed, the use of the word singly 

aod "suspect**— some sections and the collocation of the two in other 
Distinctioa. sections,^ suggests a distinction which must have been present 

in the mind of Legislature. The word “know” is certainly 
much stronger than “reason to believe,” as the latter is stronger than “sus- 
pect.”^ But the three postulate the same kind of knowledge, though they differ 
in the degree of proof required in each case. But the evidence required is 
invariably of the same kind, and the facts and circumstances to be proved 
are similar, though the amount of conviction which their knowledge may 
produce may differ, and on that differenee will depend the culpability or 
innocence of the accused. Where therefore, knowledge is essential to 
constitute an offence, it is insufficient if the facts adduced fall short of that 
proof. On the other hand, knowingly ought not to be read into a statutory 
offence, unlesd it is clear that the Legislature intended some such qualification.* 
At one time, it was commonly held that guilty knowledge was the essence of 
a crime ; Actus non facit reum, nisi msni sit rea,* But this rule has, of course, no 

application to this country, and it has generally ceased to 
i^*“bc'^prov"d <^^tended application, owing to the greater precision 

and when it ii of modern Statutes.® Mens rea or guilty knowledge is still 
presumed. essential to prove all guilt but while in certain statutes this is 

expressly provided by the insertion of words, such as 
“knowingly, wilfully, fraudulently,” or the like, in others reference to the state, 
of a man's mind is omitted. But mtns tea is, nevertheless, necessary in both 
cases — with, however, this difference that while, in the one case, it must be 
proved by the prosecution, in the other it need not be so proved but will be 
presumed, unless its absence is established by the defence.* 


In other words, the only effect of the presence or absence of words 
implying or guilty knowledge is to shift the burden of proof. So in a 

colonial appeal the Privy Council remarked 5 “It was strongly 
Privy CouncU*! urged by the respondent’s counsel that in order to the constitu- 

tion of a crime, whether common law or statutory, there must 
be mens rea on the part of the accused, aod that he may avoid 

conviction by showing that such in <«5 did not exist. That is a proposition 

which their Lordships do not desire to dispute j but the question whether a 

particular intent is made an element of the statutory crime, and when that is 

not the case, whether there was an absence of mens rea in the accused, are 
questions entirely different, and depend upon different considerations In 


1. E. g.. Sect. 201, 202, 203, 258, 411 , 414, 
1. P. C. 

2. Rftngo Timaji, I. L. R. 6 Bom. 402. 

3. Betts p. Armitead, (1888)20 Q,. B. D. 771. 
4 * '*Thc Act itself does not make a man 

guilty, unlcii bif inteotiop were lo-'* 


Prince, L. R. 2 C. C» R. 154 j Bishop, 
5 Q. B. D. 259 ; Cundy v» Le Cocq, (1884) 
13 Q, B. D. 207 at p. 210. 

6. Sherras p. Dc Rutzen, '1895) 1 Q. B. 918 
at p. 921;Ogbrone v. Cbocqutrl, (1896) 2 
B. 109 at p 111 (case of dog-bite). 
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cases where the statute requires a motive to be proved as an essential element 

of the crime, the prosecution must fail if it is not proved. On 
General rule. the other hand, the absence of mens tea really consists in an 

honest and reasonable belief entertained by the accused of 
the existence of facts» which, if true, would make the act charged against him 
innocent.**^ But while this rule applies to all criminal offences, such as 
described in the code, it is not a rule without exceptions which fall into three 
classes, namely, (i) acts which are not really criminal but which are in the public 

interest prohibited under a penalty, e. g. offences against the 
ExceptioD. revenue or those under the Adulteration Acts or Games Laws, 

etc. (u) public nuisance (iii) cases in which although the 
proceeding is criminal in form it is only a summary mode of enforcing a civil 
right.^ For the. purpose of the Code, all then that is necessary to see the degree 
of knowledge and state of mind esiential to constitute a given offence, and 
the evidence required is commensurate therewith. What evidence is required 
in each case cannot, of course, be discussed here, for it will have to be 
discussed under the various sections concerned. 

27. When property is in the possession of a person’s wife, 

clerk or servant, on account of that person, it is in 
Property in post- that person’s possession within the meaning of this 

ewion of wife, 

clerk, or lervant. C-«oae. 

Explanation. — A person employed temporarily or on a parti- 
cular occasion in the capacity of a clerk, or servant, is a clerk or 
servant within the meaning of this section. 

SYNOPSIS 


1. 

Analogous law. 

5. 

Limits of constructive possession. 

2. 

Eugliib view of “posicssion'*. 

6. 

Possession of wife on 

accouDt of the 

3. 

Principle. 


husband may be proved 

by circumsiao* 

4 . 

Meaning of words. 


tial evidence. 



1. Analogoaa law.^The section is analogous to Gls. 17-^19 as 
originally framed which ran thus : 


“17. When property is put into the possession of a person’s wife or 
servant in trust for that person, it is put into that person’s possession if it 
was not before in his possession, and continues in his possession if it 
was before in his possession. 

“18, Property in the possession of a child under 12 years of age, of 
a lunatic, or of an idiot, if such child, lunatic or idiot, be in the keeping 
of a guardian or guardians, is in the possession of such guardian or 

guardians. 

*'19. Property is not said to be in the possession of any party other 
than a person.” 




iK of New South 

A. C. 383 at pp. 3^9 and 3 m0. ^ 

t/l Armstead, (18881 20 Q B D. ^71 
p. 773; Attorney General i; Lockwood, 
4 ?) 9 M Sl VV- 378; Woodrow, (1846) 
Ivi & W. 404; Fitzoatrick p. Kelly, 
R. 8 Q B. 337; Roberts o. Egerton, 
R. 9 CL B. 443; Marsh, 2 B. 6*. G. 
?; Davies Harvev, L R. 9 CL- B. 
3: Bishop, 5 Q.- B. D. 259; MiUins 


Gollins, L- R. 9 Q- B. 292} Cuody »• 
Le Cocq, 13 Q B. D. 207. 

3. Stephens, (18h6) L. R. I Q,. B. 702 ; 
Medley. 6 G, 6*. P. 2v2; Barnes v. Akroyd, 
L. R. 7 Q,. B. 4?4. 

4. Morden u Porter, 7 C. B, N. S. 64l t 8 
W. R, 262 ; Lee v, Simoion, 3 G. B. 
871 ; Hargreaves 7u Plddam, L. E. 10 
Q, B. '82, 



S. 27] 


233 


PROPERTY IN POSSESSION OF WIFE, ETC. 

The appropriatenesi of these clauses was the subject of exhaustive com- 
ment^ oo the ground that it was both arbitrary and inconsistent to attribute 
possession to ctstui que irustSt and to guardians of those things which are put into 
a wife’s or servant’s possession in trust for the husband or master, or into an 
idiot’s possession, as, for instance, without the consent or knowledge of the 
husband, master or guardian. The three clauses were consequently altered and 
simplified as enacted in the section, which docs away with the distinction 
recognised in English law between “possession” and •‘custody”. 

The term “clerk or servant” is borrowed from the English law and has 
been used in other sections of the Code where it will be found explained (see 
Sec. 381, I. P. G.). ^ 

The explanation is, however, in accordance with English law where the 
word “servant” includes any person acting as a servant for any particular 
purpose or occasion,® 

2. English view of “possession*’.— In English Criminal Law “posses- 
sion IS distinguished from “custody”,® possession being used in respect 
of the owner and custody being used to “mean such a relation towards the 
thing as would constitute possession if the person having custody had it on his 

PoifCHion and jwn account. If a Servant receives anything for his master 
custody— Di«inc- “O™ a third person, not being a fellow-servant, he has the 
tioo. possession, as distinguished from the custody of it until he has 

put It into his master’s possession, by putting it into a place or 
thing belonging to his master, or by some other act of the same sort, whether 
the servant himself hat or has not the custody of that place or thing 
If a servant receives anything belonging to his master from a fellow-servant who 
has received it from their common master, such thing continues to be in ihe 
possession of the master, unless the servant delivers it with the intention to pass 
the property therein to the servant to whom it is delivered, having authority to 
do so from the master. If a servant receives anything belonging to his master 
from a fellow-servant who has received it on the master’s account? and has done 
no act to put it into the master’s possession, it is in the possession of the servant 
who so received it. and not in his custody merely. A moveable thing is in the 
possession of the husband of any woman or the master of any servant! who has 
the cuscody of U for him, and from whom he can take it at pleasure.”* 

u section eliminates the somewhat subtle distinction 

observed in the English Criminal Law between “possession” and “custody” so 
that what amounts to a mere custody in England would be deemed to be o .s- 
session under the Code. The section does not deal with the possession of a 
trustee, but it is evident that, as the Code recognises constructive possession 
only in the cases referred to in this section, the possession of a person in other 

cases would be his own possession, and not of another .for whom he may be 

holding It in trust. ' ^ 

4. Meaning of words. — In a case where a wife’s possession is relied 
upon the section can apply only during the continuance of conjugal relalion- 
ship. If there has been a separation, the possession of properiy by a person’s 
wife cannot be deemed to be his possession. This is evident from the clause 


4. Stephen'a Criminal Law, 210 and 2\\\cf. 
Pollock and Wrigbt on Posnssion, 10 
Encyclopaedia of ibc Laws of En<:lPod, 
228 at p. 237. 


1. S$$ Commissioner’s Fiist Report, Secs. 83 
and 84. 

2. Stephen’s Criminal Law, 210; Smith e. 
Webb, 12 T L R. 4i0. 

3. Sie ben’s Crim\nal Law, 2i0 and 211. 

1. p. C.— 30 


234 


INDIAN PENAL CODE 


[S. 27 


“oM which means that there must be recognition, express 

or implied, that the property is held by the other merely as its custodian. So 
the use by a servant of his master’s premises as his private residence is bis 
possession and not the possession of his master.^ A permanent mistress may be 
regarded as a "‘wife** for the purposes of Sec. 27, I. P. C.^ A Hindu wife in 
possession of her siridhan or ornaments gifted to her by her husband cannot be 
^id to be in possession of them on account of her husband. Moreover, the 
doctrine of possession cannot be extended to illegal possession of things on her 
own account, e. g. possession of cocaine,^ or a pistol without a licence.^ Where 

there was no evidence on the record to show that the wife was distilling the 

liquor on account of her husband, it was held that be could not absolve her 
under the provisions of Sec. 27 of the Penal Code. Section 27 covers cases of a 
different type, tor instance, where a master goes out shooting and entrusts his 
licensed gun to his servant who carries the same for his master. Under these 
circumstances, it could be said that the possession remained with the master 
and the servant was carrying the gun on account ot his master. But bee. 27 
can have no application to a case where the wife does an act, not on account of 
her husband but for herself, though the husband may also be responsible for it.® 


5 Limits of constructive possession. — The Indian Penal Code does 
not define the word “possession” though Sec. 27 says that when property is in 
the possession of a person’s wile, clerk or servant on account of that person it is 
in that person’s possession and this is not always clear. The presumption is 
rebuttable and the weight attached to it must vary according to circumstances. 
It can be easily rebutted by showing that the room or receptacle in question 
was in the particular and exclusive possession of one member of the joint 

family- 

In the case of a family living jointly the presumption against the head 

of the family also varies according to the improbabilities 
ProumptioD against that the article owing to its size, etc. should have escaped 
hend of the joint notice of the head of the family or it was unlikely that 

such incriminating article would have been found by 

chance or that any of the sons could have taken possession of the article and 

hidden it in the house without informing the lather or that such article could 
have escaped notice or could remain concealed in the house without his 

knowledge .® 


Similarly, where two or more persons are charged with joint illegal posses- 
sion. it is incumbent on the State to prove (a) that each of the 
Ptoofin case of accused had either physical or constructive possession ol the 
joint illfRul poss- nrooertv or (b) that one or more of them had possession 

thereof cither physical or constructive on behalf of themselves 
and the other accused to the knowledge of the latter. 

Possession implies dominion and consciousness in the mind of the person 

having dominion over an object that he has It and that he can exercise it. It 

Having ao necessary that the physical power of the dcalmg with 

What possession thing should be retained at very moment of time. It 

itnpiics. would be enough for the purpose of retaining possession if 

that physical power can be produced at any m omen t the p ossessor wishes it . 



2 . 

% 

4. 


argam Aiyar v. Mercer, 23 I- C. (Mad.) 
^nwariLalr. Emperor. ^ I- R- 1914 

ih. 4">5 at p- 456 • 22 1. C. (Lah.) 7 -8 

,bot-y tt. Emperor, A- I AU, 

; : 23 Cr. L. J. 729 t 20 A. L, J. 855 t 
) I, G. (All.) 457, 


5. Sbam Kaur tf. Slate, (1969) 71 Punj. L. R. 
i83 at p. 183. 

6. /n r# Wahib Baaha, A. T. R. 1961 Mad. 
162 at p- ’65t (1961) 1 Gr. L. J. 533, vid* 
Satyaoarayana 0 . Stale, (1953) 1 M. 
L. J. I75t 1953 M. W- N. (Gr.) 967; AJ,Rt 
1953 Mad 534, 
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To take an example, it would hardly be doubted that a gentleman*# watch 
ly ng on the table in his room is in his possession though it is not in his hand 
a Id though he may not know whether it is on his writing table or on his 
dQessing table. Possession in order to justify a conviction need not necessarily 
br in one's exclusive possession. A person can be in possession jointly with 
ochcrs. If contraband is found in the joint possession of two persons in 
otcupation of a house it can be presumed that both are in possession of the 
acticle. The presumption no doubt is rebuttable and the weight to be attached 
tor it must vary according to the circumstances of each case. It can be rebutted 
by showing that the room or the receptacle in question was in the particular or 
exclusive possession of one member of the family. It can be rebutted by the 
accused proving that he did not know of the presence of the article^ for 
instance, by showing that it was dumped there without his knowledge or 
privity. The prosecution, no doubt, should prove that each of the accused had 
either physical or constructive possession of the property and that one or more 
of them had possession thereof either physical or constructive on behalf of 
themselves and the other accused to the knowledge of the latter.^ 

Though Sec. 27 says that possession of the wife is in certain circumstances 
the possession of the husband, it does not say that such possession is not that of 
wife also.^ 


This section defines the limits of constructive possession recognised in the 
Code. It docs not define possession as such, which it leaves to the determina- 
tion of civil law. But what it aims at is to embody a rule and an exception : 
the rule being that possession, wherever referred to in the Code, must be actual, 
physical and real and not merely figurative, symbolical or constructive, or 
through a trustee, the only exception being the possession of a person's wife, 
clerk or servant, oh actourd of that person, that is to say, that it must appear or be 
proved by those relying upon such possession that those relations were holding 

the property in trust for him. If the property was held by 

Preaumpuon of other relation, e. g. a son or a brother in trust for him, 

febiTucd," ^ account, it would not be deemed to be in his 

possession by virtue of the rule, since the section prescribes 

the limit beyond which it cannot stretch the degree of constructive possession. 
But if such relations live with him as members of a joint family, and an article 
is found in the house in such place or places, as they or the other persons living 
in the house may have access to, there is no presumption of law, though the 
Court may presume, as a fact, that the article was in possession of the head of 
the house.^ But it is only a presumption which might be rebutted by proving 
that some other person was, in fact, in possession of it.^ 


The presumption that the head of the family or the husband is responsible 
for the incriminating articles recovered from the house occupied jointly by him 
and others is not an absolute or unconditional one. f he presumption is 
rebuttable and the weight attached to it must vary according to the cncum- 
stances of each case, it can be easily rebutted. It is also ol little avail to call 
in aid Sec. 27 of the Indian Penal Code. The section only says that when 
property is in the possession ot a person's wife, clerk or servant **on account ot 
that person" it is in that person's possession within the meaning of the Code, it 
cannot be applied to a case where the possession is not proved to be “on account" 


1« State of K.crala v. Gupalau, 1961 Ker 
L. X. 992. 

2. Ibid. 

3. SaDgam Lai. I. L. K. 15 All. 12 '; Dula 
Singh V. RmpCmr, A.l.R. 1928 Lab. 272 t 
9 Lab. 53 1 , ovcriulcu iu Euipcrot •. 


Santa Siugb, A. 1. 1944 Lab. 339. 

4. But contra in Uanwarilal o. E'-opciur, 
2z I. C. ILah.) 7i8 I (1914; t. K. 
No. 20 (Cr.) I A. I. R. l9U Lab. 4S5 • 15 
Cr- 1.. J. 17*, thr t*T'Ti ••wile” held to 

iDclud'.' a ^ctUiaoetit mistiCai. 
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Section not aop* 
licable to a case 
where possession 
is not proved to 
be “on account** 
of accused* 


of the accused aad especially so in a case where possession itself is a crime 

ana the article is such that the accused might well have been 
n Ignorance that it was in his wife's possession. The fiction 
hat the husband and wife are one and the same person 
cannot also be extended to say that the wife's crimes are the 
husband s and vies A mental element such as intention 

or consciousness or knowledge must be established before the 
j u Possession of illicit liquor can be said to constitute an offence 

under the Prohibition Act. Possession must be a conscious one and not one 

to be inferred from the proximity of accused to the article in 
question. No man can be said to ‘^possess" a thing without 
his knowledge. In other words, to make the possession 
culpable the accused must have the mens rea. Else many a 
virtuous and innocent husband should spend bis days behind 
bars if he is unfortunate enough to be married to a woman 
who has a fancy for contraband articles and think nothing of 
storing them in the house. Whatever was the position in the past or among the 
or thodox. m the present set-up it is not uncommon for both husbands and 
wives to have separate boxes where things are locked up without the knowledge 
of the other spouse. So the inference that the possession by the wife is 
possession by the husband is a dangerous one which if drawn invariably with- 
out regard to the attendant circumstances can lead to unfortunate resuit.i 


Dangerous in- 
erencr if posges- 
fsioD of wife is 
inva ably dee- 
medrito be bus- 
band* s possession 


The question how a person's, wife's, clerk's or servant's possession is to be 

proved as being on account of him must depend u^on the 
Mode of proof. nature of property and the use to which it is put. In the 

case of personal dress and ornaments, it cannot be said that 
the things are held on account of the house-master. Even in the case of 
the wife, her possession must not be readily assumed to be his or on his account, 
since this fact, ^ at least, must be proved by those who impute to one 
possession of a thing not found in his physical custody or control. '1 his section 
merely raises a presumption which will vary according to the nature of the 
article concerned and the degree of control exercised over it by the husband or 
the master, as the case may be, and the party found in actual possession of it. 
Such presumption would fail in a case where it appears that a party may well 
have held possession of an article, e, g. cocaine^ without the knowledge oi the 
husband or the master, as the case may be. On the other hand, where the pro- 
perty in question is in the house, such presumption would arise and continue 
even in his absence thertfrom.^ The temporary possession of the wife should 
always be attributted to the husband.^ Possession of the driver and the cleaner 
ol a lorry was possession of their master where it is not pretended that 
any consent, exprersed or implied, of the master was obtained prior to the 
taking over of the lorry* 


It was held that the lorry was taken possession of by the accused without 
the consent ol the person in whom the legal possession vested and thus the 
oflence fell within the purview of Sec. 378, Penal Code,® 


When a man furnishes a house for bis mistress, occupation he may reason- 
ably be presumed to be in possession of all articles therein which can reason- 
ably be inlerred to belong to him or to be in the possession of his mistress on his 
behalf. The prosecution in cases of that kind must prove something more than 


v 1. bukuenaran i/. State of Kerala, 1961 Kcr. 
L. 1 . 584 at p- 585. 

2. baowarilal, 22 1. C. (Lab.) 74t. 

3, Anant Ram, 59 I. C. iLab.) 550. 


4. Wazir*. Emperor, A. T. R. 1Q35 Peah 68 
at p. 36 Cr. L. J. 1437 t 158 I. C. 598. 

Natb. A. I. R. 
1942 Oudb 318 at p. 320: 199 I. C. 557. 
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that the article was found in the possession of the wife or mistress ; they must 
establbh facts from which a court is justihed in presuming that such possession 
was on account of the husband or protector.^ So a person may employ a clerk 
or servant only for a temporary purpose or a limited period, but, if the posses- 
sion was made over to or taken over by them on his account that possession 
continues though the relationship may cease. 

The section only requires that if possession is once held by a person’s wife 
or servant for him, he retains it till he recovers it by physical delivery. A 
person merely acting, though not employed as a clerk or servant, is a servant 
pro confcssio within the meaning of this section. 

6. Possession of wife on account of the husband may be proved by 
circumstantial evidence. — It is true that Sec. 27, Indian Penal Code, requires 
proof that the possession of a wife, which is deemed to be the possession of the 
husband, must be shown to be on account of the husband. But, the evidence 
from which it can be inferred that it is a possession on account of the husband 
is another matter. Section 114 of the Evidence Act can be used to draw in- 
ferences which are natural and reasonable. If circumstantial evidence is of 
such a character against an accused that no inference except that he had taken 
the stolen box and given it to his wife to keep could be reached, such a con- 
clusion may be arrived at even in the absence of direct evidence of entrustment 
by him to the wife,® 


28. A person is said to ‘‘counterfeit” who causes one thing 

“Counterfeit " rcsemble another thing, intending by means of 

^ ‘ ■ that resemblance to practise deception, or knowing 
it to be likely that deception will thereby be practised. 

Explanation 1. — It is not essential to counterfeiting that the 
imitation should be exact.® 


Explanation 2. — When a person causes one thing to resemble 
another thing, and the resemblance is such that a person might 
be deceived thereby, it shall be presumed, until the contrary is 
proved, that the person so causing the one thing to resemble the 
other thing intended by means of that resemblance to practise 
deception or knew it to be likely that deception would thereby be 
practiced.* 

SYNOPSIS 

1. Aoalogoua law. 4. Meaoirg of words. 

2. Princip'c. 5, Counterfeit com. 

3. i cgredreni of counterfeiting. 6. Intending ... to practise decepiioo. 

1. Analogous law. — The section provides a debnition for a word used 
in Chapter XII in describing offences relating to coin and Government stamp.^ 

2. Principle. — Dishonesty and fraud are not the essential pre-requisites 
of counterfeiting. Intention to practise deception or knowledge that decep* 
tion is likely to be thereby practised is alone sufficient. That intention may 

1. Baowari Lai v. Emperor, 15 Cr. L. J. 3. These explaLatious was substituted tor 

172 at p. 174; Margatu Aiyar •. Merce the oiigital explauatioos by tbe Metal 

23 I. C. 177; Anant Ram, (1821) P. W. R. Tokens Act (Act 1 oi 1889), Sec. 9. 

8* 59 I. G. 550. 4. Ibid. 

2. Prem Raj 0 . State, 1970 A- W. R. C8i 5. Sections 2'>U, 231, i03-A, 1. P- C. 

at p. 882. 
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now, since the enactment of 1889,1 be presumed if the resemblance is such that 
deception may, in fact, be produced.^ 

3. Ingredient of counterfeiting.— The main ingredients of counterfeit- 
as laid doi^ in Sec. 28 are (i) causing one thing to resemble another thing, 

and (If) intending by means of that resemblance to practise deception, or (m) 

knowing it to be likely that deception will thereby be practised. Thus if one 
thing IS made to resemble another thing and the intention is that by such 
resemblance deception would be practised or even if there is no intention but 
It IS known to be likely that the resemblance is such that deception will thereby 
be practised there is counterfeiting. Then comes jExplanation 1 to Sec. 28 
which lays down that it is not essential to counterfeiting that the imitation 
... should be exact. Ordinarily counterfeiting implies the 

underaiood* uoder of an exact imitation; but for the purpose of the Indian 

he Code. Penal Code there can be counterfeiting even though 

the imitation is not exact and there are differences in 
detail between the original and the imitation so long as the resemblance is so 
close that deception may thereby be practised. Then comes the second 
explanation which lays dow i that where the resemblance is such that a person 
might be deceived thereby it shall be presumed until the contrary is proved 
that the person causing one thing to resemble another thing was intending by 
means ol that resemblance to practice deception or knew it to be likely that 
deception would thereby be practised. This explanation lays down a 
rebuttable presumption where the resemblance is such that a person might be 
deceived thereby. In such a case the intention or the knowledge is presumed 
unless the contrary is proved. 

This analysis of Sec, 28 shows that there is no necessity of importing 

words like ‘*colourable imitation** therein. In order to apply 
Whether words what the Court has to sec is whether one thing is made to 

imTtati*on°- can be >^esemble another thing, and if that is so and if the 
imported into the resemblance is such that a person might be deceived by it 
aection. there will be a presumption of the necessary intention of 

knowledge to make the thing counterfeit, unless the contrary 
is proved. What the Court therefore has to sec is whether one tiling has been 
made to resemble another thing. If it finds that in fact one thing has been 
made to resemble another it has further to decide whether the resemblance is 
such that a person might be deceived. If it comes to the conclusion that the 
resemblance is such that a peisun might be deceived by it, it can presume the 
necessary intention or*knowlcdge (until the contrary is proved) and counter^ 
felting would then be complete.^ 

4. Nleaning of words . one thing to resemble another that one 
thing may be in itself a coin. A person may, for instance, gild a half-pice, a 
four-anna silver piece to resembleja half-sovereign. One who causes one thing 
to resemble another is a false coiner, but one who palms off a false coin is a 
cheat. Intending ... to practise deception** : It is not necessary that decep- 
tion should, in tact, have been practised. Deception is imposition, the causing 
one to believe what is false, or disbelieve what is true. Here the word is 
used to connote the belief by a person that the counterfeit article is the 
genuine article. 

The deception must be the result of resemblance and not any extraneous 
information supplied. **That a person might be deceived thereby'* which is not a 


1. Meotal Tokeni Act U of i&89), Sec. 9; 
Qp.dir Baksb, 4 A. L- J. 776. 

2. Amrit Sonar, 51 I. C. (Pat.) 263j Nil- 
money Nag er. Durga, SO 1. C. (Cal.) 1007; 
Shaikh Abdul Sovan v. Jitendraoatb 
Dutt* A. 1. H. lS3l Calf 445^ Cr. L. J. 


171 ; 174 I. G. 446. 

3. State of U. P. v* Hafiz Mohammed 
Ifmail and Hafiz Jawed Ali, A. 1. R. 
1960 S.C. 669 at pp. 670, 671: (i960) 2 
b. C. R. 911. 
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pure question of fact, for it depends upon the inference to be drawn from the 
closeness of resemblance. 

5. Counterfeit coin. — This description of counterfeit makes two things 
clear : First, that the value of the counterfeit is immaterial. It may, in fact, 
Value of counter- possess a greater intrinsic value than the genuine article, 

fiet is immcterial. but it is, nevertheless, a false token because it is not 
the genuine article which it is made to imitate. Secondly, there can 

be no counterfeit, unless there is s:>me resemblance. It need 
There noujt be be exact, but it must none the less be close enough to 

iome resem ance. that the one was intended to be an imitation 

of the other That intention may be gathered in two ways ; (a) by a legal 
lotcntioD to be presumption arising under Explanation 2, from the closeness 
gathered in two of resemblance, and (6) by proof aliunde, which need only be 

given if the case is not one for legal presumption. As regards 
the evidence to be adduced in such cases a person counterfeiting may either 
xfUend to practise deception or he may know that deception is likely to be thereby 
practised. A person who intends to practise deception is, of course, 
a professional coiner or forger but one who does not intend but knows that 
his handiwork may be turned to that purpose may be wholly innocent of guilty 
knowledge, but he is a counterfeiter all the same, because though not intending 
it, he knows of the crimes that may be committed thereby. A person who 
strikes off cheap imitation sovereigns, or currency notes or stamps, not for 
passing them as currrent, but for the purpose of ornaments or adorning nn 
album, would thus be within the deception. A thing may be an exact replica of 
another, but if there is anything thereon to show that it is not-the genuine thing, 
there is no counterfeiting. A currency note marked •‘specimen*’ across ii in 
bold letters would, thus, cease to be a counterfeit within the meaning of the 
rule. On the other hand, an used stamp altered to resemble an unused stamp 
may amount to counterfeiting if it is passed oS as such.^ 

Of course, since counterfeiting, here spoken of, is the manufacture of 
spurious articles in imitation of genuine articles, it follows that a person who 
palms off a one-anna stamp for a rupee stamp, docs not counterfeit a rupee 
stamp,3 though he may thereby commit the offence of cheating. 

Where the edges of alleged counterfeit one rupee coins are irregular and 
none would have been deceived by those coins cannot be counterfeit coins and 
Sec. 343 has no application.^ 

6, Intending ... to practise deception. — The deception meant is 
with regard to the nature of the coins. It is deception through the resem- 
blance of the true coin with the false, and it means that someone must be 
led to believe that the false coin is a true one. When the .persons manufac- 
turing the coins did not wish the police or any one to be deceived about ihe 

real nature of the coins at all, it was held that they did not counterfiet these 
coins. 


1* Nilmooey Nag v. Durga, 19 C. W. N. 957; 
ste also Local Goveromcat *. Seth Motilal, 

1. L. R. (1938) Nag. 192: A. I. R. 1937 
Nag. 341. 

2. Ram Lai e. Empeior, 60 I. C. 785: 22 
Gr. L. J. 289: A. I. R. 1921 Nag. 86 (2). 

3. Shuroop Chander, 2 W. R. 65. 


4. Ramebhod Mula o. State, (1961) 2 Cr.L.J. 
472. 

5. Sahebrao Awadhut Marahta o. Emperor, 
A. I. R, 1938 Nag. 444 at p. 415 i I. L. R. 
(1939) Nag. 534 : 39 Cr. L. J, 838 i 176 
I. C. 985. 
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Deception is one of the ingredients of the definition of “counterfeit” in 

this section. Though the resemblance between the counter- 

o?th'‘'‘iogredienu not be exact (see 

of counterfeit. Explanation 1), the counterfeit must be of such a character 

that it would be possible to pass it off as genuine coin and 
unless that is so, it would not be possible to practise deception. Therefore 
having regard to the opinion of the expert which was that their counterfeit 
half rupee coins would not be passed off as genuine coins it cannot be said 
that the accused has been guilty of the offence under Sec. 243, Penal Gode.^ 

If the intention of the person who makes or causes coins to be made is 
to use them in order to commit some other offence such as giving false 
information against an enemy, that intention prima Jade is not to practise such 
deception. If coins are made to resemble genuine coins and the intention of 
the makers is merely to use them in order to foist a false case upon their 
enemies, those coins do not come within the deffnidon of “counterfeit coins”.^ 

29. The word “document” denotes any matter expressed 

or described upon any substance by means of 
“DocumcDi ’. letters, figures or marks, or by more than one of 

those means intended to be used, or which may be 
used, as evidence of that matter. 

Explanation 1. — It is immaterial by what means or upon 
what substance the letters, figures or marks are formed, or whether 
the evidence is intended for, or may be used in, a Court of Justice 
or not. 


Iltustradons 

A writing expressing the terms of a contract, which may be used 
as evidence of the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attorney is a document. 

A map or plan which is intended to be used or which may be used 
as evidence, is a document, 

A writing containing direction or instructions is a document. 

Explanation 2. — Whatever is expressed by means of letters, 
figures of marks as explained by mercantile or other usage, shall 
be deemed to be expressed by such letters, figures or marks within 
the meaning of this section, although the same may not be actually 

expressed. 

Illustration 


A writes his name on the back of a bill of exchange payable to his order 

The meaning of the endorsement, as explained by mercantile usage, is that 

the bill is to be paid to the holder. The eadorsement is a document, and 
must be construed in the same manner as if the words “pay to the holder” or 
words to that effect had been written over the signature. 

SYNOPSIS 


1. Analogous law. 

2. Meaning of words. 

1. Gulam Rabbani Gulam Umam V. Slate, 

A- 1- R* Boa. 511 at pp. 512: 

Cr. L. J. ft82. 

2. Vclayudham pillai v. Emperor, A. T. R. 


Wbat is a document? 


193? Mad 711 at p. 712 s I. L. R. (1938) 
Mad. 80 ; 171 I. G. 951 : 39 Cr. L.J. 51 : 
(1937) 2 M. L. J, 23> : 45 L.W. 141 ; 
1937 M. W. N. 551, 
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1. Analogous law, — The term “document” has been also defined in 
two other Acts of theSindian Legislature.^ The definition of “document” here 
given differs from the definition of Syriting” in the i-nglish Criminal Law. 
Ihe English word applies to the material on which words are written, whereas 
It applies here not to the material but to the matter written.^ 


2. Meaning of words. — ^^Matter described^* means matter delineated, 
e. g. a map or plan, or a picture upon any substance^ e. g. stone, tree or clay.3 
Letters, figures, or marks^ i. e. whether in language, numbers, pictures or 
symbols.^ ^ 


Inteiprctatiou of 
term • documeal'^ 
under English law 
differs from Indian law* 


3. What is a document ? — The definition above set out and the des- 
cription given in the section make it clear that the word “document” is used 
m law to denote not the substance upon which human ideas are delineated, 
but the ideas themselves, as expressed in conventional signs addressed to the 
eye. But the mere expression of ideas does not convert writing into a docu- 
ment unless the writing was “intended to be used or which may be used a’ evi- 
dence of that matter”. So a draft complaint purporting to have been written 

by a fictitious person charging a certain Raja with murder 
of a Fakir, the object of the writer being to levy a black- 
mail, was a “document” though the writer was appre- 
hended in the act of preparing the draft which, of course, 
was not to be used as evidence. But the Court held that* 
though the writing was merely a draft, still, since it might have been used as 
evidence it was a document within the meaning of the Code, and as it was a 
false document, it was a forgery But in England, it has been held that 
an avouchment or declaration, whether written or printed, of the character 
or quality of a chattel, is not a document, which, if false, would be a forgery 
oo It IS said that the writing of a false signature of an artist’s name to 
a picture to pass it off as a work of the artist, ^ or the imitation of a trade- 
mark on a wrapper enclosing spurious goods,'^ would not be documents, 
which, if false, would be forgeries. But, if so, English law must differ 
from the law of this country, for, in both cases, they would be documents 
within the meaning of the section, since in the one case the signature, and 
in the other case, the pictorial device were intended to be used as evidence of 
the matter, inasmuch as the signature was intended to be signature of the 
artist which it was not and the wrapper was intended to be that of the firm 
which used it for the sale of genuine goods. The term “evidence” is not here 

used in the sense of admissible or legal evidence as defined 
in Indian Evidence Act.® The word “evidence” or the 

word “evident” only means “that which can be seen with 

the naked eye”. It is not necessarily synonymous with the 

word “prooi”.® The word “document” occurs in Sec. 46*f, 

• ... /'ll. there is no doubt that the printed inarriave 

institutes fall within the definition of Sec. 29, 1. P. ® 


Term “evidtocc” 
used in this section 
is in large sense 
that in Evidence 
Act. 


Q/. Sec. 3 (18) of the General Clauses 
Act (Act X of 1097), [The earlier General 
Clauses Act ( ■ ci I of 1868) did not define 
this term] and Sec. 3 of the Indian Evi- 
dence Act (Act 1 of 1872). 

2. Law Commissioner’s First Report, Sec. 88. 

S. Emperor v. Krisbnappa Khandappa. 
A. I. R. 1925 Bom. 327 at p. 328 :27 
Bom. L. R. 599 : 87 I, C. 838 : 2b Cr. L. 

^ J ’OM. 

4 . Ibid, at p. 328 ; A. v. Joseph, I. L. R. 3 

I. P. G.- 31 


Rang, 11. 

5. Sbifait Ali, 2 B. L. R. (A. Gr.) 12 ; Rama- 
swami. I. L. R. 41 Mad. 589. 

6. Cross, Dears & B. 460. 

7. Smith, 27 L. J. M. G. 225. 

8. Act I of 1872. Sec. 2. 

9. Dbarmcndra Nath Shasici v. Rex through 
Sbeoraj Singh, A. I. K. 1949 All. 353 at 

p. 355 : 1. L. R. (1949) All. 619. 

10. L. K.Siddappa v. Lalithamana, A. I R. 
1954 Mys. il9 at p. l2o. 
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30. The words “valuable security” denote a document 

which is, or purports to be, a document whereby 
urity/* * any legal right is created, extended, transferred, 

restricted, extinguished or released or whereby any 
person acknowledges that he lies under legal liability, or has not a 
certain legal right. 


Illustration 


A writes his name on the back of a bill of exchange. As the effect of 
this endorsement is to transfer the right to the bill to any person who may 
become the lawful holder of it, the endorsement is a “valuable security”. 

SYNOPSIS 


1. Analogous law. 4. No security. 

2. Mcaniog of words. 5. Legal right. 

3. Characteristics of a valuable security. 


1. Analogous law. — The term “document” has been defined in the last 
section. A document creating or extinguishing legal rights is a valuable 
security. The document must be the original and not merely a copy, for it 
must of itself create or extinguish legal rights.^ Consequently, it must not be 
a spent or cancelled document. So the Law Commissioners wrote: “Sir H. 
Seaton asks, would not a cancelled instrument be a valuable security under 
this clause? We think not; for an instrument available for the purpose for 
which it was made is clearly what the clause intended; a cancelled instru- 
ment, therefore, though by the cancelling of it a legal right may be extin- 
guished, inasmuch as the instrument upon which such right depended is 
thereby voided, does not fall within its scope. 

The term “valuable security” is used in Secs. 329- — -331, 247, 384-, 420, 
467 and 477 of the Code. 

2. Meaning of words.— “Or purports to An unstamped deed is 

a valuable security, though, being unstamped, it may not be admissible in 

evidence.^ 


IS 


3. Characteristics of a valuable security —A valuable security 

a document of value, that is to say, a document which Igm 

extinguishes legal rights, or at least purparts to create or *7^: 

If. therefore, the document is executed by a minor* or is 

contains blanks, or does not speedy the name of the exe^ invaliditv® it is 
place of execution,® or is infected ivith any other form of 
Lvertheless. a valuable security, because ‘ht P^tport® to be one . So the 

fact that it is incomplete, or contains blanks to be ! 

provided it is intended to be used as a valuable security. In a Patna case it 
has been found as a fact that the accused intentionally puts R in fear of injury 



2 . 

3. 



Khushal HiramaD, 4 B. i 

Naro Gopal, 5 B. H. C. R. 6". 

First Report, See. 89. 

7M.H. C. R. (App.) 26; Ramasami. 

I. L. R. 12 Mad. 148. 

Ram Narain Sbahu v. Emperor, A. I. K 
1933 Pat. 601 ( 1 ) : 135 Cr. L. J. l23 : 


5. 

6 . 

7. 


146 I. C. M9 li) ! 15 P. L. T. 66. 
Jawahir, I. L.R. 38 All. 430. 

Ram Harakh, 90 I. C (All.) 913: I.L.R. 
48 All. 140. 

Ramasami, I.L.R. 12 Mad- 148; Kasbx 
Naib Naek I.L.R. 25 Gal. 207; Jawabir, 
I.L.R. 38 All. 430. 
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upon certaint>iecesof prpeT^beIn”in*^each’"J:*° hi^s thumb-impression 

htvrt e‘e": tsnsL^ih 

stamped in accordance with law the J h cannot be said to be 

they stand, “valuable slcuride^ whh?n to be, as 

document which had not bTen Ttamned <2- ^ 

m evidence might nevertheless be a valuaWe secur/tv®*’^ Wh ’ ""‘/Omissible 
purport to be documents whereby a leva? r jL • ,'Y*tere documents 

securities within the meaning of Sec^So f p 

forged on each of two printed formf pertain signatures were 

each paper, but the stam'r^ere nertheT"siene'S'’a;r^ ‘°P 

W ay. They both contained blank soac^s left for cancelled in any 

amounts, the name of the person iifwhocir ^ entering particulars of the 

been executed, the date and place of ^exec^ttion"^ 

It was contended that the documpr^i-c / ]a rate of interest, 

valuable securities, but the contention°^inc"'^^ to “purport to be” 

cases3 which, however, did not cover the nm^r strength of 

incomplete document like the last could <ir?r i appears that an 

security, nor could it be held “to nn^^^r! ^ designated a valuable 

ness. These words do no^ refer incomplete- 

completed document which thoueh inte hTh a 

not that effect in law. intended to be a valuable security, has 


w.,a. would be rL^becausHf p ‘is a^val'^abklcu: 
valuable security, of the obli^or*^ anrf t ^ obligation on the 

would still have b™ 

cAt^^r^cor; iiv'rigTt LT 

obligation uponWhtL right folio evidences an 

of account containing no promise to nav anH * therefore ic is mere statement 
obligor, it is still a valuable security « signature of the 

slip which purports to be an a ^ I*"® counterfoil of a paying-in- 

A title page of an account book of a^lfrmTont P^td into the bank.^ 

partners and showing the cauit il r "1“^? names of the several 
partners, may amounf to a vaTu'abte secur?tv“s a"' , 

of which was refused does not, on that accoLt c^ate m“brvaltVi:ttu;i‘r>': 


1. 

2 . 

3, 

4 . 


P L. T^588^' L. J. 81 : !3 

(1916) Cr. 

J. 203 at p. 205j 34 I. C. 375. 
r xif^ 27 ; Ramasami. 

JorhlT E^npVror; 


5. 


6 . 

7* 

8 . 


:^4: 19 Cr. L. J. 709: 46 T.C. (Pat.l 203 

Alderson. B ^ io 
Boardm?n, 2 M. & Bob 147. 

Kahalavaya. 2 M. H. G. R. 274 ; Idu 

Jolaha V. Emperor. A I R. ms Pat. 274 • 

293 : 19 Cr. L. J. 709. ‘ 

/btd i but see Hari Prasad^v Siaie 
A.I.R. 1953 All. 660 ; 1Q53 ALT 3lft’ 
Turner 39 I.C ,CaI., \4- 52 ck/.' 636! 
Han Charan. I. L. R. 33 Cal. 68. 
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for it purports to continue a valuable security.^ So is a forest pass though 
only its duplicate is used to transport forest produce, ^ 

Clause (fl) of the declaration under an insurance proposal signed by the 
proposer stipulates that, in the event of the proposal being accepted by the 
company and the proposer failing to take up the policy he shall pay to the 
company the initial expenses incurred by it in connection with the proposal. 
This is sufficient to make Ex. P-2 a valuable security as defined by Sec. 30 
of the Indian Penal Code.® 

A deed of divorce is a valuable security because it extinguishes a legal 
right of the parties.^ A kabuliyai is, for the same reason, a valuable security.® 
But a copy of a lease cannot be so regarded® because it, of itself, does not 
purport to be a document affecting I'^gal rights. But the counterpart of a 
document is, of course, not a copy and would, therefore, be a valuable 
security. There is no doubt that the import licence which the accused 
attempted to obtain from the office of the Chief Controller of Imports was 
a valuable security, because the import licence would be evidence of the 
title of the person possessing it to import foreign goods into India. The 
discharge receipt is on the face of it a valuable security within the meaning 
of Sec. 30, I. P. C. or a “document purporting to be an acquittance or receipt 
acknowledging the payment of money’* within the meaning of Sec. 467, 
I. P. C.8 


4. No security. — Now, what is a legal right ? It is a right of a civil 

nature recognised by law, that is to say, a right the infraction 


. of which gives rise to a cause of action. For instance, the 
amount to valu- - ® ----- 


What would not 


able security. 


grant of an easement is the conferment of a legal right, for 
such a grant may be made the subject of a suit. But a claim 
to a mere office of dignity, as to the title of Lashi>\ is not a legal right, and 
a sanad forged to support that title does not, therefore, amount to the forgery 
of a valuable security.® An acknowledgment of receipt of an insured parcel 
is not a valuable security inasmuch as it is merely evidence of 
its delivery and does not operate as a discharge of any liability.^® 
Where the offence alleged to have been committed by the^ accused 
consists in his destroying an order of the Court by which the Naztr ot the 
Court was asked to take a document of suretyship fro°^ the accused 
for his being released on the bail. The order was signed by the Superintendent 
and addressed to the Nazir. It was held that it cannot be said that this 
administrative order of the Superintendent addressed to the Nazir by i se f 
created any legal right in favour of the Nazir and is not valuable securi y. 
Where the accused gave a cheque for the amount ot the bill and receip was 
acknowledged on '.he bill by writing upon it “Received by cheque 
No. A-7,55,136”, it was held that the receipt does not extinguish or release any 
legal right. And the giving ot the receiptability does not cancel or extinguish, 


1, Kashi Nath Nack. I.L.R. 25 Cal. 207. 

2, Doulat Ram, T. L. R. 59 Gal. 123B. 

3, K. R. Kumaran v. State of Kerala. 0961) 

2 Cr. L. J. 98 at p lOl. 

4 AzimuddiD. !l W. R. 15, 

5. 6 W. R. tCf.) 2 ; Nasiruddin. (1803) A. 
W. N. 59 ; Ismail Pan;u, 83 I. G. (Nag.) 
283. 

6. Pir Couch, C. J., orgutndo in Kushal 
Hiraman, 4 B, H. C. R. 28 ; per Waidcn, 
1 . arguendo in Naro Gopal, 5 B. H. C. R. 
56. 


7. Durga Das Tulsiramsood v. Stale, A.I. R. 
1^55 Bom . 82 at p. 88 : 56 Bom. L. R* 

8. Hard Narmada Prasad Singh v. State of 
Vindhya Pradesh, A. I. R. 1956 V. P. 
30 at p 32 : 1956 Or. 1-. J. 1246. 

9. Ian Mohammad, I. L. R. 10 Cal. 584. 

10. Arura, (1913) P.R. No. 10:20 I. G.596. 
11 Emperor v. Sher A\am Khan Sahib, 

A. I. R. 1933 Bom. 494 at p. 495 ; 35 
Bom L. R. 1062. 
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cheque No. A-7, 55,136 has 

nnlv i-L^ it may be a normal one, is not the 

only test for determining a legal right. A legal right may be on4 recognised 

by rule of law, either by Municipal law or International Law, without; the 

capacity of being enforced. A legal right may be asserted even before ad^! 
mstrative agencies It includes the liberty of freedom from penalty In 

^cTgnVseT- ‘ ^ ** "“her enLcSe or 

“Valuable security” as defined by Sec. 30 of the Penal Code denotes a 

document which is or purports to be a document whereby any legal rieht is 

created, extended, trainsferred, restricted, extinguished or released or whfrebv 
“eglfright" “'^der legal liability or has not a certain 

valuable^secuH!^)®?,nle.'’^K‘’^ ^ person acknowledges legal liability is not a 
madeh^sTrlgil.o^ta^^^ acknowledgment is 

under^S*'ec “7rindian’‘pr''l"^* “valuable security” and therefore no offence 
»e> naa secreted the kachhi^rokar and the nam-jakar bahis of a firm.4 

It ^s,^here7ore”?e'‘ce;7a’;v^m"l^^^^^ defined, 

said kbout thi^ko^cept of legarHvht R ^ '*’1 jurists have 

(Vol. IV, Chap.^p'^V^ated -Jurisprudence 

A c ’ V ' century a legal right had come to bo 

defined as a secured interest, or as a capacity of asserting a secured 
interest or as a claim that could be asserted in the Courts 

?f°Teral'’°rteht Tef ?„ analytical jurists and thinks 

claim® In f^e same page, it i^sS f "" assertable 

“The capacities of asserting it (legal right) before Courts and 

which the interest is given efficacy are 
some conferred and some recognised.” ^ 

At pages 70 and 71, it is stated ; 

creating, divesting and altering legal riehts in 
e^ogt/serin^m^” UabilTties. as m^a^ns ®of ^luring 

for wh^f° * *r^* certain occasions from liability 

^ would otherwise be infringements of legal rights are some^ 

Umes conferred, as in case of emergency privileges ^ in all of thf..!o 

secured which /reco^i^sed a'n^d'deiimTted" intemsts 

admi:Svl :rencies" Courts and 


?• J^'Shaw V. Sureah Chandra Mittcr 
2 Da^* PP* ®24. 325. 

1968 Mad. 349 at p. S55: (1868) i M.L.J. 


4 . 


Prayag Das v. State, A. I. R. 1963 AlU 
IM 

Hari Prasad v. State, A. I. R. 1953 All. 
660 at p. 661 : 1953 A. L. J. 318. 
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At pages 74 and 75j Roscoe Pound again says : 

“I should put the juristic conceptions by which legally recognised 
and delimited interests are secured as legal rights (in the stricter 
sense) powers, liberties, privileges, duties and liabilities,** 

on J urisprudence (12th Ed. at p. 224) states that a legal right in 
the generic sense may be defined as any advantage or benefit conf*-rred 
upon a person by a rule of law. Again at page 233, under the headnote 
“The kinds of legal righis,’* it is stated; 

“A perfect right is one which corresponds to a perfect duty ; and 
a perfect duty is one which is not merely recognised by the law, 
but enforced .... In all ordinary cases, if the law will recognise a 
right at all, it will enforce it. In all fully developed legal system, 
however, there are rights and duties which though undoubtedly 
recognised by the law, yet fall short of this typical and perfect form. 

. . . Examples of such imperfect legal rights are claims against foreign 
States or sovereigns, as for instance due on foreign bonds .... No 
action will lie for their maintenance ; yet they are, for all that legal 
rights and legal duties for they receive recognition from the law.** 

C. W. Panton in his 'Text-book of Jurisprudence, 3rd Ed. at page 250 
states as follows : 

“. . . . The characteristic mark of a legal right is its recognition 
by a legal system • • • • Enforceability by legal process has, there- 
fore, sometimes been said to be the sine qua non of a legal right. . . . 
There are certain rights sometimes called imperfect rights, which the 
law recognises but will not enforce directly,” 

At page 251, he again says : 

**.... In some systems Courts of Justice do not control an ade- 
quate machinery for enforcement. Thus in international law there 
is no power in the Court to enforce its decree. Hence, ultimately, 
the answer to the question whether the essence of a legal right lies 
in its enforceability will depend on our definition of law. Dicey dis- 
tinguished between constitutional conventions and laws, the test of 
the latter being that they will be enforced by the Courts, whereas the 
conventions will not. Many constitutional lawyers point out, how- 
ever, that if we apply rigorously the test of enforcement in a Court 
of law, we are left with too narrow a view of conscitutional law. . . . 
Because of the difficulties which sometimes arise in the enforcement 
of particular rights, it is better to define a legal right in terms of 
recognition and prottction by the legal order. This does not unduly 
narrow the meaning of legal right. Thus an International Court 
would recognise any rights granted by international law and would 
protect them so far as it could, even although there was no machinery 
for direct enforcement. 1 he element of enforceability is important 
in question of jurisdiction and private international law.** 

From the statements made by the jurists noted above, the following 
principles can be deduced broadly to understand what a “legal right*’ is : 
(1) Legal right in its strict sense is one which is an assertable claim, enforce- 
able before Courts and administrative agencies ; (2) in its wider sense, a 



S. 32] 


247 


WORDS REFERRING TO ACTS, ETC. 

legal right has to be underst'^od as any advantage or benefit conferred upon 
a person by a rule of law ; (3) there are legal rights which are not enforce- 
able, though recognised by the law ; (4) there are rights recognised by the 
International Court, granted by International Law, but not enforceable ; and 
(5) a legal right is a capacity of asserting a secured interest rather than a 
claim that could be asserted in the Courts.^ 


■II will” denote any testamentary document. 

A Will* 


Analogous law.— The term “wiir» has been defined in the Indian 
Succession Act^ “as the legal declaration of the intentions of the testator with 
respect to his property which he desires to be carried into effect after his 

aeath . rhe General Glauses Act defines it to “include a codicil and every 
writing making a voluntary posthumous distribution of property**,*^ 

Is really a wish of a person as to the disposal of his property 
alter his death, and, as such it is revocable by him at pleasure, and, if not 
revoked it takes effect only after his death. So it is said in an old book: “A 
testament is the true declaration of our last will of that we would to be done 
alter our death.*’5 “Will means the whole testamentary instruments includ- 
ing codicils. The term has been used in Secs. 467 and 477 of the Code. 

32, In every part of this Code, except where a contrary 

intention appears from the context, words which 
to Tus injudl done extend also to illegal omissions.'^ 

i' legal omissions. 


!• Act and omission. 
2. Burden of proof. 


SYNOPSIS 

S. Not illegal. 


of th^ speaking, a determination 

wif . will producing an effect in the sensible word. It means somethintr 

Tritinr ^ walking, speakfng of 

U ndilfi involves an operation of the mind as well as of the body. Bm as 

for it includes only signify an operation of the mind ; 

onl^/ h ^ ^ ? illegal omissions, or bodily itiaction. But this meaning has 

only been adopted for compendiousness of expression. The illegal omifsion 

Omission topee- Spoken of, must, no doubt, be such as to have an active 

form is abducent conducing to the result, as a link in the chain of facts 

ofoficncc; from which an intention to bring about the result may be 

lomcnl nr ?«fe"ed.8 It need not be the result itself nor need it be its 

for the niirrST cause. For instance, a policeman tortures a person 

lor tne purpose of extorting a confession. Another policeman stands by and 


Walcott V, State, A. I. R. 
I^68^ad. ^349 at pp. 354-55 : (1968) 1 

2. Act XXXIX of 1925. 

3. /bid,. See. 2 (/i), 

♦. Act X of /897. See. 3 (64). 

5. Terms dc la Ley. 


6. Pigoi V Wilder. 24 Bcav. 92. 

7. Illegal Qo^bsion. Sec. 43, ^oil. 

8. Thorooli. I Weir 495; jes also Bashar^ t 
V. Emperor. A. I. R. U34 Lah. 813 : 36 
Gr. L. J. 308 : 36 P. L R. 37 (No doubt 
an omission must be illegal). 
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watches it unmoved. Now, since it is the duty of every policeman to pre- 
vent tortures, his omission to perform his legal duty is an illegal omission 
the result of which is the same as if he had abetted the first policeman 
in using the torture.^ And if his duty was clear, it was no defence that 
the torturing policeman was his superior officer, or that the torture had been 
ordered by his superior to commit the crime. 2 Nor would it be any defence 
to say .that he was not present at the time of the torture if its commission 
was facilitated by his absence, or if he had absented himself from the com- 
pany of the prisoner, when it was his duty to be present, which gave his tor- 
turer the chance.3 


As a similar duty is cast upon the Magistrate, a Magistrate who was 
„ . . present while certain police constables were wrongfully con- 

liabilitv for omh* hiding and causing hurt to a villager with a view to extort- 
sion to perform ^^^8 ^ confession, was similarly convicted of abetment> In 
duty. both these cases there was an omission, and it was illegal 

within the meaning assigned to that term by Sec. 43. 
Whether an omission to do a thing is or is not illegal must then be judged by 
the terms of that section. For instance, in the examples above cited, the duty 
of the Magistrate and the policeman to prevent the commission of a crime 
was a matter of legal obligation the failure of which constituted an illegal 
omission within the meaning of this section. If, therefore, the same offence 
had been committed in the presence of another person, say a village chowki- 
dar,® not charged with the same duty, he could not have been charged with 
abetment because his omission was not illegal.® Criminal law fastens liability 
on persons who omit to perform the duty required by law such as to provide 
food, clothing, shelter or medical aid to another, but a refusal to perform acts 
of mere charity or mercy not coupled with a legal duty, does not entail legal 
punishment even if death ensues from such refusal or neglect."^ 

2. Burden of proof- — The onus lies on the prosecution to show that 
the omission, which is being treated as an act, was either an offence or was 
prohibited by law or was one which furnished ground for a civil action as 
required by Sec. 43, Penal Code.® 


3. Not illegal. — While this section makes an illegal omission tant- 
amount to act, it draws a line at illegality. A neglect, however gross, does 
not have that effect unless it is expressly penalized, e. g. in Secs. 279, 289, 304-, 
304-A, 337 and 338. The fact is that gross neglect is never criminal unless 
it is also “illegal*’ as declared by the Code in the sections quoted as also by 
Secs. 102 and 128 of the Railways Act.® 


33. The word ’‘act’’ denotes as well a series of acts as a 
^ . . single act : the word “omission’’ denotes as 

“Act”, ‘’Omission ’. fi • r • ♦ *1 

well a senes 01 omissions as a single omis- 

sion. 


1. Latif Khan, 1 L. R. 2(> Bom. 394. 

2. Behary Singh, 7 W. R. 3 ; Sanoo, 10 
W. R. 48. 

3. Kali Charan. 2( W. R. 11. 

4. Krishna Setti, I Weir 50 ; Appannec 
Hegade. 1 Weir 52. 

5. Gopal Gbunder v. Foolmani. 1. L.R. 8 
Cal. 728 ; Lakshami. (1886) Unieportcd 
Cr. SU3 ; Kbaja Noorul Hooscin v. 
Fabre Tonnerre, 24 W. R. 26 ; Khadin 


Sheikh 4 B. L, R. (A. Cx.). 7. 

6. Ibid. 

7. Om Prakath Tilak Gband v. State, 
A.I.R. 1959 Punj. 134 at p. 145 s 60 
P.L.R. 563. 

8. Basbarat v. Emperor, A. I.R. 1934 Lab. 
813 at p. 814 : 36 Cr. L. J. 308 : S6 
P. L. R. 37. 

9. F. G. Woodward v. Grown, A. I.R. 1925 
Sind 233 at p. 234. 
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1. Analogous law. 

2. Principle. 


S YNOPSI S 

3. Act. 




.h. .id tri rir “■* “■» “„*•• 

LTe" offctHnd “omission" Tncfude a' 

senes oi acts and omissions it dop<? nnt i *iiciuae a 

omissions would, in that sense, constitute only one offence'^Fo^ whe^h*' 
acts and omissions constitute one or mort* a * j whether the 

consideraciona which are not overriden by Che sii"on d ^ 

OrhniL, pS-eTl-t'e Zlt 

and not in a metaphysical sense. 2 “Act” is nowhere defSi.>r! ^ 

T:XI\ canno*?^^ of a transacdL w hTc^fs^^com^^^^^^^ of TferlTTf 

Sng“oTsrhtil%^££^l 

numerous separate movements involved.^ Where an accused hr., f 
all be ascribed to the same original intention which had promoted thJ 

i p-L^Ja-nioTK srj Sir B • - 

34. ’[When a criminal act is done by several persons, in 
Act done by aeve- OI the common intention of all* each of 

™atnif fsT-r ‘he ^ame 

naon intention. manner as if It were done by him alone,] 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 


1 . 

2 . 


3. 

4. 

5. 


Analogous law. 

Scope and applicability. 
Right of private defence, 
Constructive liability. 
Sections S4 and 35, 
Sections 34 and 37. 
Sections 34 and 107. 
Section’s 34 and 114. 
Sections 34 and 120-A. 
Sections 34 and 149, 


SYNOPSIS 

11 . 

12 . 

. 13. 

14. 

15. 

16. 

17. 

18. 
19. 


Section 235, C-. P. G 

Emneror V. Bhogilal Cbimanlal Nana- 

D P- 410 : 

Si Bom. L. R. 648 ; 3? Cr. L. T 1 145 
per Beaumont. C.J. 

Ibid,, per Murnhy. j, 

Nihal Mahto. I. L. R. 18 Pat. 485. 
General Clauses Act. Sec. 26 j i« also 
V. rjesha Ayyar v. Venkatasubba Cbetty 

I. P. C.— 32 


6 . 


7. 


Sections 34, 120-A and 149. 

Principle. 

Procedure and practice^ 

Charge. 

McaDing of words. 

Criminal act* 

Done by several persons. 

Common intentioD ; wbat is ? 

DistinctiuD hctwccn common intcniion 
and common object* 


A. I. R. 1924 Mad 4^7 at p. 488 ; 25 

268 : 19 

M. L. W. 201, per Odgers, J 
Genera! Clauses Act, SeC, 2b ; Emperor v. 
Bhogilal Chimanlal Nanavaii, A. I. I . 
’*'31 Bom. 409 at p. 410. 

Subs, by the Tndian Penal Cod,.- (Amend 
mcnt) Act, 1870 (27 of 1870), Sec. I, for 
the original section. 
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20 . 

21 . 

22 . 

23. 

24. 

25. 


In ‘ariberance of common intention of all. 
Presence at time of commission of 26. 

o^ence, 27, 

Inference of common intention. 28, 

Proof of common intention. 29. 

Common intention, wben not established SO. 

—Effect of. 31 • 

Applicability to offences under Sec* 304, 


Part n. 

Joint liability. 

Gases of joint responsibility. 

No joint responsibility. 

Sentence in case of joint liability. 
Section inapplicable. 

Meeting of minds. 


1. Analogous law. — The words “in furtherance of the common inten- 
tion of all’’ did not exist in the original Code, and were added by the 
amending Act of 1870.^ They make all the difference between the old section 
and the new, for without those words the Code would be widely at variance 
with the English law where a person not cognizant of the intention of his 
companions to commit, say, murder, was never held liable, though he may 
have joined their company to commit an unlawful act.^ 

This view was adopted by the Courts in India, even before the section 
had been formally amended.® 

2 Scope and applicability. — This and the following sections 

(Secs. 34 38) enunciated the general doctrine of joint liability in crime : As 

such, they form a class apart and not really belong to the chapter dealing 
with the interpretation of terms. As for the section it is framed to meet a case 
in which it may be difficult to distinguish between the acts of the individual 
members of a party, or to prove precisely the part taken by each individual.^ 
The reason why all are deemed guilty in such cases, is that the presence of 
accomplices affords encouragement, protection and support to the persons 
actually engaged in committing the crime. 

This section requires that there must be a general intention shared by 

all the persons concerned in the offence, that is to say. 
Foundation of con- vvhgn Several persons unite with a common purpose to do 
siTucthe any criminal offence, all those who assist in the accomplish- 

iniention u\ent of the object would bp equally guilty. The founda- 

tion of constructive liability is the common intention ani- 
mating the accus'^d to the doing ol criminal act, and the doing of such act in 
furtherance of such intention, it follows, therefore, that common intention is 
an intention to commit a crime actually committed and every one of the 
accused should have participated in that intenUon. 

In Barendra Kumar Ghose v. Emperor,^ Lord Sumner stated thus : 

“Section 34 deals with the doing of separate acts similar or diverse, 

by several persons ; if all are done in further- 

Privy CouDcil', view. ance of a common intention each person is 
^ liable for the result of them all, as if he had 

done them himself, for ‘that act’ and ‘the act’ in the latter part of 
the section must include the whole section covered by a ‘criminal 
act’ in the ffrst part because they refer to it”. 


Act XXVI of 1870, Sec X. 

DuSlcy’s Cv sc. 0830} I Lewm G : C 194. 
Gorachaud G Vol*) 

44- (F B )- It is tl.is judgm^-nt which 

XnffucDCcd tbe ameudmeut of 1 & 70 , 


4. Nga Po Sein, (iqf'2) 9 Bur. L R 16; Nga 
Tha Him v. Emperor A. I. R. 1935 
Rang. 304 • Sb Cr. L. J. 1393. 

5. A. I R. l‘^25 P. G. X. 
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Thus there will be no liability by reason of Sec. 34 except in a case 

Common and simi- ^®re was a common intention to commit the parti- 

lar intention cular offence which resulted. A similar intention would 

explained. not be enough to bring the case within the meaning 

. j j , ^ section. Suppose several persons each actini 

independently of the others, intend to commit a crime and all of them chose 
the same moment and commit the crime which each of them intended separa- 
tely, there would be no common intention in sach a case. Each of them would 
be liable for his act, but not vicariously lor the act of another or others. 

In Mah bub Shah _v. Emperor^ the Privy Council laid down that Sec 34 

Principle of joint a principle of joint liability -in the doing of a crimi- 

liat.iiitv staled by that the essence of that liability was to be found in 

Privv Council. the existence of a common intention animating the accused 

, , leading to the doing ol a criminal act in furtherance of such 
intention and that to invoke the aid of Sec. 34 successfully. It must be 
shown that the criminal act complained against was done by one of the 
accused persons in furtherance of the common intention of all. 

On that principle it was held that common intention within the mean- 

Evidtuce of com- ?u Section impli^ a pre-arranged plan and to con- 

mou intention. the accused ol an offence, it should be proved that the 

<^*“uiiinal act was done in concert pursuant to the pre- 
arranged plan. Their Eordships of the Privy Council held that the inference 
ol common iritentioii should never be reached unless it was a necessary infer 
ence from the circumstances of the case. It was, however, pointed oUt that 
although It m ght be difficult if not impossible to procure direct evidence to 
prove the intcmion of an inciivid lal and in most cases it had to be inferred 
irom his act or conduct or other relevant ciicumstances of the case, the infer- 
ence of common intention within the meaning of Sec. 34^ I. C. should 
never be readied unless it was a necessary inference deducible from the 

Law summarised in Pandurang v. Slate oj Hyderabad,^ liose, J., 

brsuprcrc Court S'^nimansed the position thus : ^ * 


rnZZ 34 we think it is well established that a 
common intention presupposes prior concert. It requires a pre- 

arranged plan because before a man can be vicarioully convicted 
for the crimii.ai act of another, the act must have been done in turther- 
anceofthe common intention of them.^ Accordingly, there rmist 
have been a prior meeting of minds. Several persons can simultTne 
ously attack a inan and each can have the same intention, namely 
the intention to kill and each can individually inflict a separat. fata^ 

blow and yet none would have the common iiucndon required by ihe 

secuon because there was no prior uitedng of iniuds to loim a pre- 
arranged plan.*’ 

In a case like that, each would be individually liable for whatever 
injury he caused but none could be vicariously convicted for the a. t of any 
Ol the others ; and rf the prosecution cannot prove that his separate blow was 
a latal one he cannot be convicted of the murder, however clearly an 


1. A. I. R. 1945 P. C. U8. 

2. A. I. R. 1955 S.C, 216 at p. 222. 


3. Mabbub Sbab v. Emperor, A I. R. l94o 
P.C, 118 at pp. 120 21. 
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intention to kill could be proved in his case.^ As their Lordships say in the 
latter case “the partition which divides their bounds is often very thin : 
nevertheless, the distinction is real and substantial and if overlooked will 
result in miscarriage of justice”* 


In a recent case in Krishna Govind v. State of Maharasktrat^ Subba 
Rao, J., stated : 

“It is well settled that common intention within the meaning of the 
section implied a pre-arranged plan and the criminal act was done 
pursuant to the pre-arranged plan. The said plan may also develop 
on the spot during the course of the commission of the offence; but 
the crucial circumstance is that the said plan must precede the act 
constituting the offence, if that be so, before a court can convict a 
person under Sec. 302, read with Sec. 34 of the Indian Penal Code, it 
should come to a definite conclusion that the said person had prior 
concert with one or more other persons, named or unnamed, for com- 
mitting the said offence.’’^ 


The circumstances in the case Ram Autar v. State^^ were that a body of 
persons armed with lathis and accompanied with bullocks and a plough^ were 
going with the avowed object of upturning the crop which had previously 
been sown by the appellants. There was no doubt about their intention 
and as a matter of fact they admitted that they were going to commit the 
very act which the accused apprehended. There was no tinae for having 
recourse to lawful authorities because the police station was five 
miles away. In those circumstances, the restriction imposed by Sec. 99, 
1. P. G., did not come into play. While the appellants were asserting their 
right and protecting their property they were doing a perfectly legitimate act 
and the assembly was not an unlawful assembly. It was held that the person 
from amongst the appellant who exceeded that right and gave the blow 
which caused Shanker’s death did exceed that right but it was his individual 
act and he alone was liable for the consequence thereof. There was no evi- 
dence whatsoever to fix the identity of that individual and the result was that 
the Court could not convict anyone of the appellants for an offence under 
Sec. 304, 1. P. C. There being no unlawful assembly the provisions of 
Sec 149 I* P» G., could not be invoked so as to make the persons who did not 
aive any* blow vicariously liable for the acts of their comrades. It was fur- 
fher held that Sec. 34, 1. P. G., as well did not apply, because there was no 
pre-arrenged plan and all the appellants were given the benefit of doubt. The 
position in Mithu Pandey v. State of Bihar^ was similar. 

Section 34 is only a rule of evidence and does not create a substantive 
offence It means that if two or more persons intentionally do a thing jointly, 
Tt isTust the same as if each of them had done it individually. 

Section 34 is intended to meet a case where members of a party acted in 
fiirtherlncrof the common intention of all but it was difficult to prove exactly 
[h^ part played Dy each of them. The principle w hich the section embodies 


1 . 


2 , 

3. 


Barcnclra Kumar Ghoac v. King-Emper- 
or A. I. R. '^25 P C. I at pp 5 6 and 
Mabbub Sbab v. Emperor, A. I. R. 19« 
P. C. 118. 

A. I. R- S. C. 1413. 

See also Saokaran Nair Chellappep 
Nair v. State ^of Kerala, A. 1» R. ,1965 


Ker> 248 at p* 252 : 1965 Kcr, L. T« 
292 : 1965 Kcr. L. J. 412. 

4. A. I. R. 1954 All. 771. 

5. A. I, R. 1966 Pat. 464. 

6. M.K, Paramerwara Kurup v. N. Krishna 
Pillai, A.I.R. 1966 Kcr . 264 at p. 265. 
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is the participation in some action with the intention of committing 
a cnme, once such participation is established Sec. 34 is at once attracted. ^ 

It is well settled that Sec. 34 of the Indian Penal Code does not create 
This section does a distinct offence: it only lays do wn the principle of joint 

not create a distinct criminal liability. The necessary conditions for the appli- 

oiTence but lays cation of Sec. 34 of the Code are common intention to 

jo‘inrcrrminl\’"rah®- offence and participation by all the accused in 

lity. ' ' doing act or acts in furtherance of that common intention. 

If these two ingredients are established, all the accused 
would be liable for the said offence; that is to say, if two or more persons had 
common intention to commit murder and they had participated in the acts 
done by them in furtherance of that common intention, all of them would be 
guilty of murder.2 The question of common intention in Sec. 34 of the Penal 
Code has relevance only to the commission of the offence and not to the right of 
private defence. Thus where in a case all the accused were liable for commit- 
ting the murder of a person by doing an act or acts in furtherance for the com- 
mon intention, they would not be liable for the said act or acts done in further- 
ance of common intention, if they had the right of private defence to volun- 
tarily cause death of that person. Subba Kao, J., in the above-noted case 
while discussing the scope of applicability of bee. 34 of the Penal Code, 
observes: ‘*What would be an offence by reason of construciive liability would 
cease to be one if|the act constituting the offence was dune in exercise of the 
right of private defence. To illustrate, if a person was guilty of murder by do- 
ing an act in furtherance of a common intention with others to commit murder 
he ccmld sustain the plea of the right of private defence only by establishing 
that he had the right to cause death of that person. It is true that, in acertain- 
ing whether a group of persons had common intention only to murder 
the evidence adduced by the defence that they had common intention only to 
cause hurt is relevant. But once it is established that the common intention 
was to commit murder, the question of separate individual liability in the 
context of private defence would be out of place.*’ ^ 

In Jaikrishna Das Manohardas Desai v. State of Bombay,^ Shah, J., discussed 

Principle of joint of joint criminaUiability under Sec. 34 of the 

criminal U ibiliiy* ode and saxd ; ^‘But the essence of liability under See. 34 is 
.L - J 1 found m the existence of a common intention animating 

the offenders leading to the doing of a criminal act in furtherance of the 

sought to be rendered liable 

itraoDHcahTtv "°A statute, one of the conditions of 

mtention— a meeting of minds— to commit an 
that O participation m the commission of the offence in furtherance of 

don ‘ thisparticipa- 

ohvsreal , presence. In offences involving 

J presence at the scene of offence of the 

offenders sought to be rendered liable on the principle of joint liability may 

nlLef f ^ °r acts wmeh may be done at different times and 

places. In Shrec Kantiah s case,^ misappropriation was cominitied by removing 

the goods from a Government depot and on the occasion of the removal of thS 


1 . 

2 . 


Jagir Singh v. State of Punjab, A. I. R. 
1968 S. C. 43 at p. 45. 

Gurdatta Mai v. State of Uttar Pradeib, 
A. I, R. 1965 S. Ce 237 at p. 260 


3. A. I. R. 1960 S. C. 889 at p. 892. 

4. A. I. R. 1955 S. C. 287; (1955) I S. C. R 
X 1 7 7 . 
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goods the first accused was not present. It was« therefore, doubtful whether 
he had participated in the commission of the offence, and this Court in those 
circumstances held that participation by the first accused was not established* 
The observation in Shree Kanttak*s case^ in so far as they deal with Sec. 34 of 
the Indian Penal Code must, in our judgment, be read in the light of the fact 
established and are not intended to lay down a principle of universal applica- 
tion.’’ Thus, where one of the accused persons committed various acts 
which constituted offences for which he was convicted by the Court and 
where other accused did not participate in the commission of these acts of the 
convicted accused, although earlier to the commission of those offences those 
accused might have done something in that direction, still those acts did not 
form any ingredient of the offence committed by the convicted accused and as 
such it cannot be said that other accused had participated in the commission 
of . the criminal acts of the convicted accused. Under the circumstances 
Sec. 34 of the Penal Code is not attracted.^ 


The section embodies a principle of joint liability in the doing of a 

criminal act, and the essence of that liability is the exis- 
tence of a common intention.® It is only a rule of evidence 
habiiity. ^nd does not create a substantive offence.-* It is not a 

penal provision but only one which enunciates the principle of criminal liabi- 
lity.® It does not lay Uo-.vn any general formula or prescribe a standard to 
suit a combination of all possible circumstances in relation to a criminal act.® 
1 he section simply gives statutory recognition to the commonsense principle 
that if two or more persons intentionally do a thing jointly it is just the same 
as if each ox them haddotie it individually.*^ The use of the words ‘ in further- 
ance” suggest that the section is applicable also where the act actually done 
is not exactly the act joindy intended by the conspirators to be done, other- 
wise the words would not be needed at all. The common intention can be to 

do one act and another act can be done in furtherance of the 
CommoD intcn- common intention. It may be a preliminary act necessary 
tion lo commix done before achieving the common intention, or it may 

become necessary to do it after achieving the common inten- 
tion or it may be done while achieving the common intention.® The section 
malies it quite clear that the liability of all the conspirators is for the criminal 
act actually done and not for the common intention, e.g. the act jointly 
intended by them. W'hat the coinmen intention was, is therefore not to be 
considered at all in deciding for what the conspirators are liable. 1 he section 
does not punish the conspirators for the act jointly intended by them, it 
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punishes them for the act actually done.^ Thus when more persons than one 
join in causing injury to a third person in such a manner that each one of 
them must know that the result may be the death of the injured person, all of 
them are responsible for the death, for everyone of them must be taken to 
have intended the probable and natural consequences of acts in which he 
joined and none of them can be heard to say that his individual act did not 
cause death and he was therefore not liable for the death.^ Only those per- 
sons can be held liable under Sec. 34 who had a common intention to 
commit the crime which was actually committed.® 


The section operates only when it is found as a fact that the criminal 
^ . act done by an individual is in furtherance of the common 

tiondependemTn intention and not without it.i Where a number of persons 
two coDditions« jointly commit an oli^nco in the circumstances mentioned 

in Sec. 34 of the Indian Fenal Code, the legal position is 
that each one of those individual committed that offence. It may, in many 

cases, be difficult to decide whether the criminal act in question has been 

done by several persons in furtherance of the common intention of all. But 
once it is decided that the act is so done by a number of persons in fur- 
therance of the common intention of all, the legal position that results is that 
each person shall be held to have committed the entire criminal act ^ h 
necessary for the application of this section that the criminal act must have 
been done by all the accused. Where, therefore, two accused merely entered 
into a conspiracy and one of them stole the ^hee, the other would not be 
guilty by virtue of this section.® The section requires two conditions to be 
fulfilled for its application : (1) the accused person must be present on thJ 

Bceno of occurrence and (2) there must be a prior concert or pre-arranged 

p id u « ^ 


The view® that Sec. 34 applied only where a criminal act was done bv 
several persons ot whom the accused charged thereunder w'as one and not 
where the act was done by some person other than the latter, is not a correct 
view. The section would be applicable equally to those cases m which 
criminal act done in furtherance of the common intention of several oersonc 
is the act of a single individual.® ^ 
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It would be useful at this stage to recall the observations of the 
Supreme Court in Bkarwad Mepa v. State of Bombay^ : 

“As to the application of Sec. 34, I. P. C., we consider that the 
legal position does not admit of any doubt or difficulty. Four per- 
sons have been convicted of murder on the finding that all of them 
and some others had the common intention of killing three brothers ; 
the appellants took part in the assault in furtherance of the common 
intention, and it is not disputed that the common intention was 
achieved by murdering the three brothers, Kurji, Harji and Mitha. 
The number of convicted persons is more than one, and it does not 
fall below the required number. What then is the difficulty in 
applying Sec. 34, 1. P. G.? Learned counsel says : ‘We do not know 
who gave the fatal blows.’ We accept the position that we do not 
know which particular person or persons gave the fatal blows ; but 
once it is found that a criminal act was done in furtherance of the 
common intention of all, each of such persons is liable for the cri- 
minal act as if it were done by him alone. The section is intended 
to meet a case in which it may be difficult to distinguish between 
the acts of individual members of a party who act in furtherance 
of the common intention of all or to prove exactly what part was 
taken by each of them. The principle which the section embodies 
is participation in some action with the common intention 
of committing a crime ; once participation is established, 
Sec. 34 is at once attracted. In the circumstances, we fail to 
see what difficulty there is in applying Sec. 34, I. P. G., in the pre- 
sent case. In the course of his arguments learned counsel has sug- 
gested that some of the acquitted persons might have given the fatal 
blows and as they have been acquitted, the appellants cannot be 
constructively liable for their acts. We do not think that this a 
correct way of looking at the matter. We are proceeding in this case 
on the basis that the acquittal is good for all purposes, and we cannot 
bring in the acquitted persons for an argument that they or any o 
them gave the fatal blows. 

“It is necessary to refer now to two decisions of this Gourt with 
regard to the application of Sec. 34, I. P. G. Learned counsel for the 
respondent has relied on Wastm Khan v. State of Uttar Pradesh.^ 
In that case the High Gourt found that the appellant along with two 
others committed the olfenccs of robbery and murder ; but the two 
co-accused were acquitted. It was observed that on the finding^ of 
the High Court the appellant could be convicted by the application 
of Sec. 34, even though the ttvo co accused of the appellant were 
acquitted. That was a case in which the number came down to one 
by the acquittal of the two co-accused. The present case is a much 
stronger case in the matter of the application of Sec. 34, because the 
number of convicted persons who participated in the criminal act in 
furtherance of common intention of all is four. In Prabhu Babaji 
ffavle V. State of Bombayt^ the appellant along with four others 
was charged under Sec. 302 read with Sec. 34, 1. P. G. ; four others 
were acquitted. The question was if the appellant could be con- 
victed under Sec. 34, after the acquittal of four others. Here again 


1. (1962) 2 S. G. R. 172 at pp. 186-88. 

2. (1956) S. C, R. 191. 


3. A. I. R. 1956 S. C. 51, 
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the number fell to one, that is, below the required number. It was 
observed : 

‘If these four persons are all acquitted the element of sharing a 
common intention with them disappears ; and unless it can be 
proved that he shared a common intention with actual murderer 
or murderers, he cannot be convicted with the aid of Sec. 34. 

*Of course he could have been charged in the alternative for 
having shared a common intention with another or other unknown. 
But even then, the common intention would have to be proved 
either by direct evidence or by legitimate inference. It is impossi- 
ble to reach a conclusion on the evidence in this case once the 
co-accused are eliminated because the whole gravamen of the 
charge and of the evidence is that the appellant shared the com- 
mon intention with those other four and not with others who are 
unknown.’ 

“This decision can be distinguished on two grounds : (1) the 

number fell below the required number and (2) it was not possible 
to reach a conclusion in that case that the appellant shared the com- 
mon intention with another or others unknown. In our case the 
number of convicted persons is lour and each of them had the neces- 
sary common intention ; secondly, there is a clear finding that they 
shared the common intention with some others whose identity was 
not established. The decision in Prabhu Babaji N avle v. State of 
Bombay^ does not, therefore, stand in our way.” 

In an Allahabad case where the act on the basis of which the appel- 
lants were charged was a joint act done by him and his son 
ParticipatioD in in furtherance of their common intention. There was no 
the crime if an other person named in the charge who might have shared 
^wrpe»on?cha'gcd *^6 act except these two. The evidence also was not to 
for murder, one ac- tbe effect that there was any other person along with them 
quitted— EfTect. who might have committed the act. One of them, namely 

Ay had been acquitted. There was, therefore, left no one 
with whom R could share his intention in furtherance of which that act might 
have been committed. therefore, could not be convicted of an offence 

under Sec. 302 read with Sec. 34 of the Indian Penal Code or Sec. 20 1 read 
with Sec. 34 of the Code. It was held that his conviction no doubt had been 
recorded under Sec. 201 of the Indian Penal (.'ode but, in fact, it was one 
under Sec. 201 read with Sec. 34 of the Indian Penal Code. In view of the 
proposition arising out of Illustration (i) in Krishna Govind Patil v. State oj 
Maharastrha^ conviction of the appellant for an offence under Sec. 302 read 
with Sec. 34 of the Indian Penal Code had not been correctly recorded. He 
could not possibly be convicted under Sec. 3U2, I. P. G., as there was no 
evidence that it was he who had committed the murder. II he could be 
convicted on the evidence that had been produced in the case ho could be 
convicted only for an offence under Sec. 302 read with Sec. 34 or Sec. 201 
read with Sec. 34 of the Indian Penal Code, but as for such an offence more 
than one person was necessary who might have participated in the crime 
and the case was definite that the appellant and his son and thesc^ two alone 
were the persons who participated and the son had been acquitted, there 
was left no one who could have committed the act resulting in the murder 

2. lyuj A. L.J. ;A. 1. K. iyo3 All. 
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of Ram Bachan along with the appellant in furtherance of their common 
intention. The appellant had, therefore, to be acquitted. He can thus 
neither be convicted of an offence under Sec. 302 or 201 read with Sec 34 

I. P. C., nor an offence under Sec, 302 or 201 simpliciter. ' * 

Bisf^shar Dhani Ram v. State^^ the conclusion arrived at by the Bench 
which heard that case was that tiiere were at least three persons who must 

have taken part in the crime though the Court was unable to establish the 

identity of two persons among them. The third was convicted under Sec. 302 
read with Sec. 34 of the Indian Penal Code. In the instant case the conclu- 
sion was not that one of them participated in the crime and the other was 
imknown though the appellant is known but the conclusion arrived at is that 
though the act was said to have been committed by two known persons in 
furtherance of their common intention and by those two persons alone and 
no other, one of them was not there at all. It could not, therefore, be said 
that the act was done by the known person alone or by him in concert with 
an unknown person in furtherance of their common intention. ^ 


. , RigBt of private defence. — Deceased entering accused's house at 

night in prosecution of intrigue with accused’s daughter. Accused and his 

companions casing injuries to the deceased resulting in death— Accused 

commits no offence. He cannot be convicted under Sec. 302 — Neither 
Sec. 149 nor Sec. 34 appUcable.3 

4, Gonstractiye liability. — Section 34 does not create any specific 

olience. It is a principle of constructive liability. A person could be 

convicted of an offence read with Sec. 34 if the facts of the case justify and 

if the accused had understood the evidence led against him, of such facts 

irrespective of the fact whether the section was expressly mentioned in the 
charge or not.^ 


Like Sec. 149, Sec. 34 also deals with cases of constructive criminal 
liability. It provides that where a criminal act is done by several persons 
in furtherance of the common intention of all each of such persons is liable 
for that act in the same manner as if it were done by him alone. The 
essential constituent of the vicarious criminal liability prescribed by Sec. 34 
is the existence of common intention. If the common intention in question 
animates the accused persons and if the said common intention leads to the 
commission of the criminal offence charged each of the persons sharing the 
common intention is constructively liable for the criminal act done by one 
of them. Just as the combination of persons sharing the same common object 
is one of the features of an unlawful assembly, so the existence of a combina- 
tion of persons sharing the same common intention is one of the features of 
bee. 34. In some ways the two sections are similar and in some cases they 
may overlap. But, nevertheless, the common intention which is the basis of 
Sec. 34 is different from the common object which is the basis of the com- 
position of an unlawful assembly. Common intention denotes action-in concert 
and necessarily postulates the existence of a pre-arranged plan and that must 
mean a prior meeting of minds. It would be noticed that cases to which 
Sec. 34 can be applied disclose an element of participation in action on the 
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part of all the accused persons. The acts may be different ; may vary in their 
character, but they are all actuated by the same common intention. It is 
now well settled that the common intention required by Sec. 34 is different 
from the same intention or similar intention. 


Common intention within the meaning of Sec. 34 implies a pre-arranged 
plan, and to convict the accused of an offence applying the section it should 
be proved that the criminal act was done in concert pursuant to the pre- 
arranged plan and that the inference of common intention should never be 
reached unless it is a necessary inference deducible from the circumstances of 
the case.' 


5. Sections 34 and 35. — The provisions of Secs. 34 and 35 are comple- 
mentary inasmuch as the principle embodied in Sec. 35 supplements the 
principle embodied in Sec. 34. Thus, where several persons are concerned 
ui committing an act which is criminal only by reason of its being done with 
a criminal knowledge, each of such persons who joins in the act with such 
knowledge is liable for the act in the same manner as if the act were done by 
him alone with that knowledge.^ 

6. Sections 34 and 37. — “The distinction between Secs. 34 and 37 is 
that while the former requires a common intention for a criminal act done by 
several persons (i. e, “a unity of criminal behaviour which results in a cri- 
minal offence**) in which case each actor becomes liable as if that act were 
done by him alone. Sec. 37 deals with intentional co-operation (which, it was 
pointed out by Lord Sumner in Barendra Kumar Chose v. Emperor may not be 
the same as a common intention) in an offence committed by means of several 
acts, and punishes such co-operation (provided it consists in doing any one of 
those acts either singly or jointly with any other person) as if it constituted 
the offence itself. Now if, as Lord Sumner says, intentional co-operation 
may not be the same as a common intention, it must, in my opinion, include 
action which contributes to the offence and is done with the consciousness that 
the offence is on foot, though without sharing intention to commit that 
offence.**^ 


In Makka v, SiatOt^ Misra, J., observed as follows : 

“The applicants were charged with the offence of causing simple 
and grievous hurt by use of lathis and it is not possible to say that 
there were several acts which resulted in the offence of causing 
grievous or simple injuries. The use of Sec. 37, therefore, in convicting 
the applicants was misconceived. It is clear however that the case falls 
under Sec. 34 for there is no doubt that there was a common intention 
amongst the applicants to commit a crime punishable under the Penal- 
Code.** 

7. Sections 34 and 107. — Comparing this section with that deffning 
abetment,® it will be seen that, while the latter punishes an instigator simpli- 
citer the section demands his closer association in the actual act of crime. 
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Generally speaking, an abetment is complete, though the act abetted may or 

may not ne committed,! secondly, the person abetted may or may not be 

one capable by law of committing an ofrence ,2 thirdly, the person abetted 

may or may not have the same guilty intention, or knowledge as that of the 

abettor, fourth^, the abettor’s presence may or may not be necessary at the 

scene ot the offence — all of which are the pre-requisites of one’s liability 
under this section. r n m-* 7 


So far as Sec. Indian Penal Code, is concerned, it embodies the 
principle of jomt liability m the doing of a criminal act, the essence of that 
liability being the exigence of a common intention. Participation in the 
commission of the offence in furtherance of the common intention invites its 
applicaUon. Section 109, Indian Penal Code, on the other hand, may be 
attracted even li the abettor is not present when the offence abetted is com- 
mitted proymed that he has instigated the commission of the offence or has 
engaged with one or more other persons in a conspiracy to commit an offence 
an pursuant to that conspiracy some act or illegal omission takes place 

or has intentionally aided the commission of an offence by an act or illeEal 
omission.® ^ ® 


8. Sections 34 and 114. — The whole object of Secs. 34 and 114 is to 
provide for cases m which the exact share of one of several criminals cannot 
be ascertamed, though the moral culpability of each is clear and identical. 
Neither of those sections should be so interpreted as to defeat the very object 
underlying them.® But Sec. 34 is wider than Sec. 114 which is, however, 
merely evidence evidentiary and deals with only one aspect to abetment. 
^ j creates liability in one for an act done by the other, whereas Sec. 114 
and the other sections dealing with abetment di al with a closer association 
ot one criminal with another. 

9. Sections 34 and 120-A. — Theie is not much substantial difference 
between conspiracy as defined in Sec. 120-A of the Penal Code and acting in 
furtherance of a common intention as contemplated by Sec. 34. While in 
the former the gist of the offence is the bare engagement and association to 
b^ak the law even though the illegal act does not follow, the gist of the 
offence under Sec. 34 is the commission of a criminal act in furtherance of a 
common intention of all the offenders - which means that there should be a 
unity oJ criminal behaviour resulting in something for which an individual 
would be punishable if it were all done by himself alone. If evidence as to 
conspiracy under Sec. 120-B, 1. P. G., has been rej cted the same evidence 
cannot be used for finding a common intention proved under bee. 34, 
I. P. G.» 


Section 34, I. P. G., requires not only common intention but also par- 
ticipation in the crime. When a specific offence is committed by some of the 
conspirators in pursuance of the conspiracy, the common intention of all 
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would not be enough to fasten the guilt on all of them. It is only those who 
had actually participated in the crime that would be held responsible for its 
commission. The number of persons figuring in the specific charges would 
not therefore, necessarily be the same as in the conspiracy charge and the 
difference in number would not amount to any inconsistency in the charges. 
Section 34, I. P. C., is applicable when some criminal act is done jointly in 
furtherance of the common intention of all while a conspiracy is merely an 
agreement to commit a crime. Addition of Sec. 34 to a charge does not 
convert it to a conspiracy charge. There was, therefore, no defect in the 

charges. 


The specific charges being linked by the common charge of conspiracy 
their joinder at one trial was not illegal ^ 


10. Sections 34 and 149. — There is a clear distinction between the 
provisions of Secs. 34 and 149, 1. P. C., and the two sections should not be 
confused. The principal element in Sec. 34 is the common intention to 
commit a crime. In furtherance of the common intention several acts may 
be done by several persons resulting in the commission of that crime. 
In such a situation Sec. 34 provides that each one of them would be liable 
for that crime in the same manner as if all the acts resulting in that crime 
had been done by him alone. On the other hand, there is no question of 
common intention in Sec. 149. An offence may be committed by a member 
of an unlawful assembly and the other members will be liable for that 
offence although there was no common intention between that person and 
other members of the unlawful assembly to commit that offence provided 
the conditions laid down in the section are fuifvlled. Thus if the offence 
committed by that person is in prosecution of the common object of the 
unlawful assembly or is such as the members of that assembly knew to be 
likely to be committed in prosecution of the common object, every member 
of the unlawful assembly would be guilty of that offence although there 
may have been no common intention and no participation by the other 
members in the actual commission of that offence.^ 


Under Sec. 34 when a criminal act is done by several persons in fur- 
therance of the common intention of all, each of such persons is liable for 
that act in the same manner as if it were done by him alone. The words 
“in furtherance of the common intention of all” are a most essential part 
of Sec. 34 of the Indian Penal Code. It is common intention to commit the 
crime actually committed. This common intention is anterior in time to 
the commission of the crime. Common intention means a pre-arranged plan. 
On the other hand. Sec. 149 of the Indian Penal Code speaks of an offence 
being committed by any member of an unlawful assembly in prosecution of 
the common object of that assembly. The distinction between “common 
intention” under Sec. 34 and “common object” under Sec. 149 is of vital 
importance. The aspect of the accused persons being likely to cause death 
would be relevant under Sec. 149 and not under Sec. 34 of the Indian Penal 
Code for the obvious reason that under Sec. 34 it has to be established that 
there was the common intention before the participation by the accused.® 


1. Ram Raj SiDgh V. State of West Bengal. 1472-73. 

A. I. R. 1969 Cal- 481 at p. 488. 3. Devilal v. State of Rajasthan, A. I- R. 
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Pradesh A. T. R. 1971 S. C. 1467 at pp. 
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Section I. P. C., does not create any distinct offence but it lavs 
down the principle of constructive liability. It refers to cases in which 
several persons both intend to do and do an act. Section 149, I. P. C. is of 
wider scope thari Sec. 34, I. P. G. and in a case where Sec. 149 applies a 
constructive liability arises in respect of those persons who do not actually 
commit the offence, if the offence is committed in prosecution of their 
common object. Section 34 stipulates that the act must have been done in 
furtherance of common intention. In order to incur joint liability for an 
offence there must be a pre-arranged and ,pre-meditated concert between 
the accused persons for doing the act actually done, though there might 
not be long interval between the act and the premeditation, and though the 
plan may be formed suddenly. i In order that Sec. 34, 1. P. G., may apply 

it is not necessary that the prosecution must prove, that the act was done 
by a particular or a specified person. The language of the section does not 
bear out this contention. In fact, the section is intended to cover a 

case where a number of persons act. together and, on the facts of the case 

it is not possible for the prosecution to prove as to which of the persons who* 
acted together actually committed the crime.2 Little or no distinction exists 
between a charge for an offence under a particular section and a charge 
under that section read with Sec. 34. By an application of this section the 
accused is not charged for anything done by one of his companions but for 
the act done by himself along with others.^ While the leading feature of 
Sec. 34 IS the element of participation in action, whereas membership of the 
assembly at the time of the committing the offence is the important 

'The: two section. element in Sec. H9. The two sections have a certain 
have resemblance but f'^scmblance and may to certain extent overlap, but 
Doi same meaniog, cannot be said that both have the same meaning^^ 

There is much difference in the scope and applicability 
of Secs. 34 and 149, though they have some resemblance and are to some 
extent overlapping, hection 34 does not by itself create any offence whereas 
it has been held hat Sec. 149 does. 


In a charge under Sec. 34, there is active participation in the commission 
of the criminal act; under Sec. 149, liability arises by reason of the member- 
ship of the unlawful assembly with a common object, and there may be no 
active participation at all in the perpetration or commission of the crime.® Sec- 
. tion 34 does take into account the fact or the participation 

ihc two'^se'^U of every individual ofl'ender in the offence therein des- 

^ ' cribed as a “criminal act” as well as his mental state there- 

in connoted by the word “intention”. Section 149 completely ignores both these 
factors.® Section 34 docs not create an offence and its provisions merely lay 


1. Arjuna v. Siatf, (1961^ 3 Orissa J. D. 
»75. 

2. Oswal Danji Tejsi v. State, A. I. R. "'961 
Guj. 16 at p 18 : (1961) 1 Cr. L. J. 2>1 . 

3. Bachan Sinffb Basant Singh v. State, 
A.. I. R. 1955 Pepsu 162 at p. 16S ; 1956 
Gt. L.J. 1617 (D. B.). 

4. Chikk arange Gowda V. State of Mysore. 
.A. I. R. 1956 S. C. 731 at pp. 735-36: 
1957 Kcr. L. T. 25 : 1956 Cr. b. J. 136 S ; 
see also Gulab v. State, A. 1. R. 19.U 
All. 660 : 52 Cr. L. J. 924 : 1951 A. L, J. 
4U6 (F. B ). 

Willie (VVilliam) Slancy v. State of 


Madhya Pradesh, A. I. R. 1956 S* C. 116 
at p. 134 :( 1955) 2 S. C. R. 1140:1956 
S. G. J. 182 : 1956 S. G. A. 183 : 1956 
A. W. R. (Supp.) 38 : (1956) IM. L.J. 
(S. C.) 100 : 1956 Cr. L.J. 291 : see also 
Bareadra Kumar Gboae v King-Emperor, 
A. I. R. 1925 P C. 1 : 52 I. A. 40 : 29 
C. W.N. 181:27 B. L. R. i48 : 26 Cr. 
L. J. 43l(P. G.) and Karoail Singh v. 
State of Punjab, A. I. R. 1954 S. C. 204 : 
1954 S.e.R. 904: 1954 Cr. L.J. 580 (S.C.). 
6. Om Prakasb V. State A I. R. 1956 All. 
241 at p. 244 : 1956 Cr. L. J. 452 : I. L. 
R. 0956) All. 447. 
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down a rule of law while Sec. 149 creates a dehnite head of criminal^. 

Common intention is the decisive test under Sec. 34 but the 

of the members of the unlawful assembly ts the basis f fee 149 Partopa 

tion in the criminal act is the gist of the offence under Sec. 34 f ® ^ t 

ship of the unlawful assembly is the foundation of liability under 149. 

In order to apply Sec. 34, the criminal act must have been done by aU the 
accused in furtherance of their common intention, whereas for the application 
of Sec 149 h U that all the accused must have committed 

the criminal act.^ 

Where a person is tried along with four other accused for 
offence and some of them are acquitted by the Court, I 

whether in a subsequent trial against others, the Court is en i e nrose 

wu .u • K... earlier acquittal of the accused in prior ^timinal prose 

quea? trill Go^tt"''can cution was illegal. In Karam Court 

declare earlier acquit- Pradesh,^ Sarkar, J., speaking for the Supreme cour 
taj illegal. said : “Before the High Court the appellant contended 

that Ramhans having been acquitted the appellant could not held con- 
structively liable for the offences with the aid of Sec. 149 of the Code. T 
High Court rejected his contention relying upon the judgments ot 
in Marachalil Pakkuv. State oj Madras,^ Btmbadhar Pradhan 
and Sunder Singh v. State of Punjab:^^ In the Supreme 

argued was whether in view of the acquittal by the learned Sessions Judge 
of Ramhans, it was open to the High Court that the appellant was 
murder under Sec. 302 read with Sec. 34 of the Indian Penal Code 
by hndina on the evidence that Ramhans who shared a common intention 
with the appellant shot the deceased dead and attempted to i^urder Ram 
Chandra. The Supreme Court after a review of the case-law stated; In spne 

of the acquittal of a person in one case it is open to tne 
Supreme Court’s con- Court in another case to proceed on the basis — of course 
clusioDs. if the evidence warrants it — that the acquitted person was 

guilty of the offence of which he had been tried in the other case and to 
find in the latter case that the person tried in it was guilty of an unence 
under Sec. 34 by virtue of having coriimitied the offence along with the 
acquitted person. There is nothing in principle to prevent this being done. 

The Judicial Commitee of the Privy Council in Sambasivam v. Public Prose- 
cutor, Federation of Malayaf observed: “ The effect of a verdict of ^acquittal . . . 
is not completely stated by saying that the person acquitted cannot be tried 
for the same offence. To that it must be added that the verdict is binding 
and conclusive in all subsequent proceedings between the parties to the 
adjudication.’’ 


The constructive liability under Sec. 34 may not in ail cases be different 
from that under Sec. 149, as when common intention and common object be- 
come equivalent and participation in the cri no is coupled with parti- 
cipation in the assembly, in which situation the two elements oi 
structive liability under both the sections are present.® Under Sec. 34 


1. ft% re P. Rainulu, A. I. R. 1956 -A. P. 247 
at p. 248 ; 1956 Andh. W. R. 664 : 1956 
Gt. L. J, 1889. 

2. Ram Ghaadra v. State, 1957 Gr. L. J. 
270 at p. 272 : 1956 A. \V. R. (H. U.) 
696. 

3. .A. R. 1965 S C. 1037 at pp. 1038, 
1939. 


4. A. I. R. 1954S. C. 648. 

5. A. I. R. 1956 S. C. 469; 1956 Gr. L J. 
831. 

6. A. I. R. 1962 S. G 1211. 

7. 19^0 A. C. 458 at p. 459. 

8. State of liihar v. Rahim Nadaf. A. I* R- 
1957 Pat. 52 at p. 56 ; 1957 Gr. L. J- 
216 ; I. L. R. 35 Pal. 671. 
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It IS the mtentaon and under Sec. 149 the kr.owledge that it is necessary 
to prove.i Common intention and common object differ but they both 

combination of persons who become punishable as sharers in an 
offence .2 Xo attract the operation of Sec. 34 and fix constructive 
guilt on each of several accused under that section, there must be 
participation in action, with a common intention, although the different 
accused might have taken different parts; and unlike under Sec 149 
before any of them can be convicted for an offence read with Sec. 34 
the Court must arrive at a finding as to which of the accused took 
what part, if any, in furtherance of the common intentiom A convic- 
tion without such findings is illegal.-" Section 34 deals with the liabi- 
lity of the persons who had common intention when an illegal act is 
committed in furtherance of that common intention. Knowledge that 
an offence is likely to be committed is not what is contemplated in 
Sec. 34. While this section deals with the liability of persons when an 
offence is committed in furtherance of a common intention to commit 
t^t act, Sec. 149 deals wiih the liability of persons in respect of an 
offence when they had the knowledge of there being a likelihood of 
being committed in prosecution of their common object. That section 
<^es not deal with common intention to commit the offence. In effect 
the common object with which it deals may be one which is lawful 
while the commcn intention contemplated by Sec. 34 is with reference 
to the committing of a criminal act. It may be observed that Sec. 34 
does not deal with the liability of persons for an offence likely to be 
committed ^ in^ course of what was intended by them, but deals with 
only the liabilities of the persons who intended to commit a criminal 
act, when that act is committed. It may be further added that even in 
a case where an offence is committed by one person another person 
who was with him at the time the offence was committed cannot 
be punished, though he had a similar intention, that is because, the sec- 
tion deals with the liability of persons for a criminal act done in 
furtherance of a common intention.^ Section 34 refers to cases in which 
several persons both intend to do and do an act. It does not refer to 
cases where several persons intend to do an act and some one or more of 
them do an entirely different act. In the latter class of cases Sec. 149 
only may be applicable, but Sec. 34 is not. Section 149 will, of course, 
apply if that other act was done in the prosecution of the common 
object of all. 5 


It should be observed that the words used in See. 34 are “in further- 
ance of the comniou intention of all,” whereas in Sec. 149 describing 
.... a similar community of intention and design of an 

Disiinguishiiig fea unlawful assembly, the words used are “in prosecu- 

per^Ds? * ^ common object of that assembly”, which 

cannot mean the same thing as the words used 


1. Cljhota Singh v. Stale, I. L. R. (1957) 
Cut. 6^2. 

2. B. N. Srikantiah v. State of Mysore. 
A. I. R. M)5a S. G. 672 at p. 675 ; 1958 
S. C.J. 918 : 1958 M. L.J. (Cr ) 721 : 
1958 Cr. L.J. 1251. 

3. Vazoo Kban V. Jaioo Khan A. I. R- 1931 

Cal. 643 : 33 Cr. L.J- 92 : 35 0. W. N. 

463, per Raiikin, C. J., followed in Raja- 
ram Raghu Patil v. State, A. I. R. 1958 


Bom. 469 at p. 470 : I. L. R. (1957) Bom. 
173: 59 Bom. L.R. 43 : 1953 Cr. L.J. 
1385. 

4. In re Basappa - A. 1. R. 1951 Mys. 1 at 

p. 4- 

5. Faiyaz Khan v. Rex, A. I. R. 1949 All. 
180 at p 184: 1948 A. W. R. (H.C.) 
296 ; see also Anir Uddha Mana v. 
Emperor, A. I.R. 1925 Cal. 913: 26 
Cr. L. J 827. 
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What they do mean will, however, be clear by a comparison 

heJ^'een thftwo sections ; fint, this section is wider as regards the com- 
between tne tww . J them regardless of number, whereas 

Slf^49Sim" rpers^^^ nuTber !s not less than Rve 

‘ U r.^Jrnon obicct uuder this section is undehned, that under 
s^hile the common J a conviction under this section 

6ec. 149 IS Um ted 2 \vhereas under Sec. 149 all members 

mvolvesco-operau^ 

of an unlawful as theVn- case, there must be 

moofof theTrUnal .rt while, in the other, liability would arise from a mere 
criminal intention or knowledge. 

•* •« ^«!f^,KlUhed that at the time of the commission of the 
^rtiriilar accused was a member of that unlawful assembly, he 

coTvfci wursec. ulri. c!,’ mu sP inevitably 

follow. , 

T orpiiidicG tVicrfi is no legal Jjslt to tn© rGcording 

01 a coVl^ion^nder°Sec. ^ 02 \e.d ^-ith Sec. 149, l.P^C., when the accused 

were charged under Sec. 302 read wi e . > . • 

It is settled that Sec. 34 is only a rule of evidence and does not consti- 
tute a sXta^ An Appellate Court or a revisional court is 

entitled to apply Sec. 34 while maintaining conviction. 

The distinction between “intention- and “object” is very thin, intention 
is the volition of the mind immediately preceding 

is the end to which effect is directed, the thing aimed at and that ^^hlch one 
endeavours to attain or carry on.® 

11. Sections 34, 120-A and 149.— Turning, now, to the distinction 

between this section. Sec. 149 and Sec. 120-A which thlHer 

piracy it would be observed that the last-named section nersonT 

tion or Sec. 149 in that a mere agreement 
followed by an overt act by any of thejn in pursuance 

amounts to criminal conspiracy, though the "r * 

an offence, but under this section, that act must in itself be criminal. 1" 

tice the three sections may, at times, overlap one another 

Maitt diuinciirn but the main disiinction between them lies in the tact iliac 
bci wen the three .^bilc under this section criminality ensues from the doing 
sections. of a criminal act in furtherance of the common mrention 

criminal liability under Sec. 120-A only ensues from the moment two or moic 

Cal. 643 : 35 G.W.N. 463 In n Basappa, 
A. I. R. 1951 Mys. 1: 51 Cr. b. J. 
16)3; Atma Singh Hazara Singh v. 
Slate, A. I. R. 1954 Punj. 126 : 56 P. L 

R 43. r> IJ A T 

In n Poreddi Venkata Reddy, A. I. R. 
U6l A, P. 23 at p. 28: (1* 61)1 Cr. L. 

1. 42. 

llmrao Singh v. Stale P*’ A I. R. 

1961 M. P. 45 at p. 46 : 1961 M. P. L. J. 

(Notes) 309. t 

Himirka Lokauath v. State. (I'htjl 

Cr. b..l. 114 at p, in. 


1 . 


2 . 


Jackson, J., in Sahtd Ali, 11 B. L. 
R. 347 (F. B. ), approved in Barendra 
Kumar Chose, I. L. R. 52 Gal. 197 at p. 
2i2 (P. G.), followed in Bhondu Das, I. 
L. R. 7 Pat. 753; Mahrddi, I. L R 5 
Cal. 871 at p. 873; Sahibzada v. Crown, 
I. L. R. I95i» P«sb. 24 ♦. 51 Cr, L. J. 
1052 ; Faiyaz Khan v. Re*. A. b R. 1949 
All. 180 ; 1948 A. W. R. (H. C.) 296 ; 
Dalip Singh v. Slate, 1953 S. C. 364 : 
1953 M. W. N. 6»2; Kassjm PiUai v. 
State, A. I. R. 1952 T. C. 565 : 1951 Ker. 
L.T. 735. 

FazooKhan v. JalooKhan, A* b R 1931 


3. 


4. 


5. 


I. P. C.— 34 
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persons agree, which confines mens rea within narrower limits, though, if there 
is an agreement, the act need not be criminal, while under this section there 
need be no proof of agreement, since a mere common intention would suffice 
but in that case the act itself must be criminal and proved to have been done 
in furtherance of the common intention. Section 149 assumes the presence of 
at least five participants in the crime, which, again, may or may not be the 
case covered by this section or Sec. 120-A. But the elements constituting the 
mens rea are there wider in that, as required by this section, there need be no 
common intention, nor common agreement as required by Sec. 120-A, but 
merely common object, or failing this, even knowledge on the part of any 
member that the object of that assembly was to commit any of acts enum- 
erated in Sec. 141, though he may himself have had neither the intention to 
commit that act nor have agreed to do so. Summing up the three sections, it 

would be seen that the evidence of criminality under the 
three sections varies according to the degree of the criminal 
intent or criminal act, though under Sec. 149 there is a 
further condition that the offenders must at least be five in 
number. Where the intention is criminal, the act need mot 
be proved to be criminal; but where the intention is not 
necessarily criminal, the act itself must be criminal to furnish evidence of 
criminal intention. In short, there must be criminality either disclosed in 
the act or in the intention. 


Evidence on 

criminality under 
tbe three sections 
varies according to 
degree of criminal 
intent, etc. 


Take an example : A plans a dacoity and invites B, C and D to join 
p. . him. They agree to commit dacoity at P*s house. Here 

xamp e. ^ abetted the offence of dacoity by B, C and D and all 

the four become members of a criminal conspiracy and would be liable to 
punishment under Sec. 120-B. They are, of course, not yet liable under 
Sec. 34, 114 or 149. Now A says to By C and D “I am an old man and will 
only keep a watch outside P’s house” which he does ; B, C and D enter P’s 
house and rob P. Here A becomes liable under Sec. 1 14 for the dacoity to the 
same extent as if he had actually joined in robbing P. Now, if while pro- 
ceeding to P’s house. A, B, C and D meet E and ask him to join them in the 
dacoity and he refuses, Ay By C and O all become liable as abettors under 
Sec. 115. Now suppose £ agrees and joins the four, the five become an 
unlawful assembly under Sec. 141 ; and suppose E gets hurt, while crossing 
a ditch and remains behind, while the remaining four proceed to rob P, £is, 
nevertheless, liable with the four by reason of Sec. 149, but Sec. 34 has not 
yet come into play. But suppose when E joined he warned his companions 
that while he was for dacoity he was not for shedding blood. But A and B 
were enemies of P and had previously decided to kill him. Here the common 
intention of A and B was to kill P, though the common object of all the five 
was to dacoit P. Section 34 begins to function. Now suppose after the 
dacoity is over, B gives P a fatal stroke, P’s stroke would be treated as A*s 
stroke as well, by reason of Sec. 34, though C, D and E would not be liable 
for the murder of P. Now suppose in committing dacoity one of them C, is 
seized by P, to rescue whom P, C and D strike P with lathis of which P dies — 
here P had intended to kill P in any case, and he, with A must share the 
consequence of P’s act, while the common object of the assembly being to 
dacoit P in prosecution of which P, C and D ^11 P, therefore, by reason of 
Sec. 149 all five become prima facie liable for the murder of P. 


Now since all the five have the same intention and the same object, 
namely, of committing dacoity, it follows that the mens rea of this section and 
that of Sec. 149 ov#»rlap and if all the five weye armed with lethal weapons, 
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the second condition in Sec. 149, is also present, and, so far as A a concerned, 
his previous abetment and his presence at the crime makes him liable for 
dacmty under Sec. 1 14, murder under Sec. 396 and conspiracy under Sec. 120-A 
and all alike would be equally guilty of that offence by the applicaUon of 
other principle, e. g. that stated in Sec. 149. It will, *u3, be ^en t^t since 
all these sections are intended to penahse participation m the wttlt 

diverse intentions and objects and at its various stages, they cannot be regar- 
ded as mutually exclusive, and at some stage and in tome cases all of them 

may become equally applicable. 

12. Principle. — The section merely prescribes a measure of criminal 
liability in one aspect of complicity in a crime, that is, that in which several 
persons participate in design and in action while order sections, alr^dy refer- 
red to, deal with other aspects of complicity. They all deal with what is 
known in English law as accessory before the fact. 

13. Procedure and practice. — The omission to mention Sec. 34 in the 
charge, be it of a substantive offence or be it of a substantive offence read 
with Sec. 149, I. P. G., is no bar to the recording of the conviction for that 
offence read with Sec. 34, I. P. G., if the facts alleged and proved 
justify the application of Sec. 34, 1. P. G., against the accused.^ In a recent 

Supreme Gourt case, 2 where the accused were charged 
with murder under Sec. 302, read with Sec. 149, I. P. G,, 
it was held that recourse could not be had to Sec. 34 as 
the accused were not charged with that even in the alter- 
native, and the common intention required by Sec. 34 
and the common object required by Sec. 149 are far from 
being the same thing. ^ But in a more recent Supreme 
Court case,^ it has been held that the observations in Dalip Singh*s case® 
could not be read as an authority for the broad proposition that in law 
there could be no recourse to Sec. 34 when the charge was only under 
Sec. 149. It is true that there is substantial difference between the two 
sections but as observed by Lord Sumner in Barendra Kumar Ghose v. 

they also to some extent overlap and it is a question to be deter- 
mined on the facts of each case whether the charge under Sec. 149 overlaps 
the ground covered by Sec. 34. If the common object which is the subject- 

matter of the charge under Sec. 149 does not necessarily 
Subsiituiion of Stc. involve a common intention, then the substitution of 

‘ P’ Sec. 34 for Sec. 149 might result in prejudice to the accus- 
ed and ought not therefore to be permitted. But if the 
facts to be proved and the evidence to be adduced with reference to the 


Ck>mmon intentioD 
undtrr Sec. 34 and 
commoa object uodcr 
Sec. 149 are uot (be 
same tbiog. 


34 for 
missible. 


149 


1, Shco Ram v. Emperor A. 1- R. 1948 All, 
162 at p. 163 ; 1940 A. W. R. (H. C.) 1 ; 
r^ralso Kunwar Pal Singh v. Emperor, 
A. I. R. 1948 All 170 : 49 Cr. L. J. 140 : 
1947 A. L.J. 627 : 1947 A.W. R, (H.G.) 
401 ; Waryam Singh, A. T. R. 1941 Lah. 
214; I. L. R (1941) Lab. 423: 43 P. L. R. 
159 : 43 Cr. L J. C60 ; 195 1. C. 58 ; Nga 
Tha Hlin v. Emperor, 158 I. C. 603 : 
A.I. R. 1935 Rang. 304 : 36 Cr. L. 

J. 1S93 ; Bhondu Das. I.L.R. 7 Pat. 758 ; 
Hari Lai, !• L. R. 14 Pal. 224 ; Lacbman 
Singh V. State, A. 1. R. 1952 S. C. 167 : 
1952 S. C. R. 839 t 1952 M. W. N. 389 t 


1952 Cr. L. J. bOJ. 

2. Dalip Singh v. State A. 1. R. 1953 S. C. 
r64 ai p. r66 ; lO'^S M. W. N. 642 ; 1953 
S C, J. .'■*32. 

3. Se4 also Bishwa Naih v. Empi ror, A. I. R. 

1945 All. 153: 47 Cr. L.J. 532: 1945 
A. L.J. 531. 

4. Karnail Singh v. State of Punjab, A. I. 
R. 1954 S. C. 204 at p. 207 : 1954 S. C. 
R. 904. 

5. A. I. R. 1953 S. C. 364 : 1953 M. W. N. 
642 : 195 S. C.J. 532. 

6. A. 1. R 1925 P. C. 1. 
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under Sec. 149 would be the same if the charge w'ere under Sec 34 
then the failure to charge the accused under Sec. 34 could not result in any 

prejudice and m such cases the substitution of Sec. 34 for Sec. 149 must be 
held to be a formal matter.’^ 


Little or no distinction exists between a charge for an offence under a 
particular section and a charge under that section read with Sec. 34. By 
an application of this section the accused is not charged as being responsi- 
ble for anything done by one of his companions but for the act done by 
himself along with others. Where the offence has been proved to have been 
committed by the accused himself, he can be convicted for his act and 
offence. Where, therefore, two persons were charged under Sec. 30^ read 
with Sec. 34 and one of them was acquitted and the other convicted, it was 
held that the conviction was legal and that even if there was an omission or 
de^ct in the charge (and the accused never raised prejudice), the provisions 
of Secs. 535 (1) and 537, Code of Criminal Procedure, would cure the defect 
as no failure of justice had been occasioned.^ 


Similar intention to 
be distinguished from 
common intention. 


Similar intention is to be distinguished from the common intention. 

This is a distinction of fundamental importance. When 
there is neither any proof of conspiracy or premedita- 
tion to kill nor is there any other evidence of common 
intention and where the accused have also not been 
given any notice either by framing a charge under Sec. 34, I. P. C., or by 
putting the necessary question in their examination under Sec. 342, Cr. P. C., 
that this was the case of the prosecution which they had to meet. There 
could be no punishment given to the accused on the ground of any vicarious 
liability but each of the appellant could be convicted and punished for what 
was actually done by him.^ 


Failure to mention Sec. 34 in the charge is not a defect for the section 
. .. . does not create a substantive offence which should be 

See’ 34 'in the in the charge.^ The common object of the 

EtJect. unlawful assembly was merely to administer a chastise- 

ment to the deceased and the learned Judges of the 
High Court did not hold that though the common object was to chastise 
the deceased, the members of the unlawful assembly knew that the deceased 
was likely to be killed in prosecution of that common object. The convic- 
tion under Sec. 302 reed with Sec. 149, I. P. G., was not justified in law. 
When the charge framed against them gave them no notice of any joint 
liability on the basis of a separate common intention to kill the deceased. 
On the finding of the High Court, none of the members of the unlawful 
assembly had the intention of killing the deceased Sec. 34 cannot be 
applicable.® 


1. also Kashiram Naoda v State. A. I. 
R. 1954 M. B. 143 : 1954 M. B. L. J. 
161 ; Madhuwa Pyarclal Kunbi v. State 
of Vindhya Pradesh, A. I. R. 1954 V. P. 
36 : 55 C. L.J. 1303. 

2. Bachan Singh v. State. A. 1. R. 1955 
Pepsu 162 at p. 163 : 1955 Cr L.J. 1617 
(D. B.). ; sfe also Naoak Chand v. State, 
A. I. R. 1935 S C. 274. 


3. Dcwji Moti Bhil v. State, A. I. R. 1955 

M. B. 26 at p. 27 ; 1955 M. B. L. R (Cr.) 
130. 

4. Shivappa v. Hyderabad Stale, 1955 Cr. L- J. 

958 at p. 965: L L. R. (1954) Hyd. 147. 

5. Ghikarange Gowda v. State of Mysore, 

A. I. R. 1936 S. C. 731 at pp. 735, 736 : 
1957 Kcr.L. T. 25. 
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The appellant was convicted of the offences of murde^r 

“ ^w^ston/^ -Ltrn 

o.K„. 

committed these J-^abUshes the offences of murder and 

or theft.^ 

u •*. o no one involvinff the direct liability and the 

constructlveMlluily without specifying wh°^are dnecdy Hi^lc an^l^who are 

be said to be fatal by itself, before a conviction^ 

iLra™ evidence is 

relevant. 


Wnercas Sec. 34, 1. P. C., does take into account ^ 

participation of every individual offender in the offence . ^j^^irein 

described as a “criminal act” as well as s a e \v \,ri-,ores both 

connoted by the word “intention”. Sec, 149, l-P.C.. completely 

these factors. Section 34, I.P.G., is merely declaratory of a ^ merely a 
liability and does not create a distinct offence but Sec. H J is not mcr y 

declaratory provision and does create a distinct offence. 

The ingredients of Sec. 34 and that ot Sec. 149 differ in ^^^cc^nafii 

particulars though they also overlap under cortam 

circumstances. Section 34 docs not create an 

and the provisions thereof merely lay down a rule pt ^w 

while Sec. 149 creates a definite head of criminality. 

While the common intention is the 

Sec. 34 the common object of the members is the basis ol Sec. 14 J 

membership of an unlawful assembly is the toundation of liability 
Sec. 149 participation in the criminal act is the gist of the offen - 
Sec. 34. Where there is overlapping of the facts bringing a 
Sec. 34 and under Sec. 149 if an accused is charged or an 

a common object to commit murder, he cannot possibly be piej • 

omission of Sec. 34 in the charge. I urther, even in a case where the 
are charged simpliciter only for committing murder, there is notinng ii 
which prohibits a court from convicting them under Sec. 3U2 rea 
Sec. 34 if the evidence justified it and if the accused are not piejudice V 
the absence of an express charge under Sec. 24. This principle is emboclie 


Ingrcdicpli of 
SeCs. 34 and 149 
dtikr in ma*crial 
respects. 


under 
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m Sec. 225 of the Code of Criminal Procedure. In considering the iegalitv 

of the conviction in such circumstances, ihe test whether the foots which it 
was necessary to prove and on which evidence was given of the charge 

Xrketas convfoteli'^' "P°“ 

Where the alternative charge against the appellant and the co-accused 

furtherance of their common intention to commit 
Bombay case. an offence under Sec. 201, they had committed the said 
. ^ , ,, offence and the co-accused were acquitted, it was held 

<^onvicted of the offence by the operation of 
Sec. 34 if It IS proved that the crime was committed in furtherance of the 

common intention of himself and others.’’^ The appellant had to answer a 
charge under Sec. 302 read with Sec. 34 and alternatively, a charge under 

submitted that common intention post- 
ulates that It IS shared by at least two persons, and once the co-accused 

have been acquitted, the element of common intention drops out. The 
convicbon in the Bombay case could be justified on the ground that there 
was sujfacient evidence to prove the appellants guilt under Sec. 201 and that 
no prejudice had been caused to the appellant by the inclusion of Sec. 34 in 
the charge. The judgment contains a bare reference to the latest decision of 
the Supreme Court without citing it. 


It is always desirable that this should be indicated in the charge. 

But where by oversight or otherwise specific mention of Sec. 34 is not 

made m the charge, that defect by itself would not be fatal. 
Rajastbaa case. if otherwise the Court can come to the conclusion that the 

accused had notice that they would be liable under Sec 34 
also, for after all Sec. 34 is merely an explanatory provision in the Code, and 
does not create any specific offence itself. 


Where each one of the accused was told that he and the other were 
both responsible for the murder and therefore he was guilty under Sec. 302 
Indian Penal Code, it was held that it was sufficient indication to the 
accused that each of them would be held liable for the joint act of both of 
them.^ 


In Suraj Pal V. State of U. P.4^ their Lordships of the Supreme Court 

observed that ^‘the framing of a specific and distinct charge 
Supreme Court’s in respect of every distinct head of criminal liability 

constituting an offence is the foundation for a conviction 
and sentence therefor**. As Wanchoo, C. J. (as he then 
was) rightly pointed out in Rajasthan case, that the words “criminal 
liability’* in the quoted passage are limited by the words “constituting 
an offence”. And it is clear that as Sec, 34 creates of itself no offence, it 
cannot be the basis of a charge. 

When on the facts of a given case there could be no difference between 
the object or the intention with which the offence in question was committed 
both Secs. 149 and 34 could be invoked in aid as they overlap to some extent 
but the Court cannot enter a conviction for an offence read with either section 

1. in r# Ramulu, A. 1. R. 1956 Andb 247 at 3. btatc \. Babuial and Bbcrumal ^ I R 

pp. 248, 249, 250 : 1956 Andb. W. R. 1956 Raj. 67 at p. 75 t I. L. R. 0956) 6* 

664 : 19^6 Cr. L.J. 1389. Raj. 359. 

2. Mathur Dbana v. State, A. I. R. 1956 4. A. I. R. 1955 S. G. 419 at p. 422 : 1955 3. 

Boro. 393 at p. 396: 1956 Cr.L.J. 715. C. R. 1332 ^ 
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unless it finds the elements justifying its application to have been made out 
on the evidence.^ A mere mention of relevant sections in the charges to which 
accused persons are called upon to plead or when entering convictions 
against them will not satisfy the conscience of an Appellate Court that the 
Lower Court has applied its mind to the question whether the elements 
attracting the application of the rules relating to constructive liabilty for crime 
are present in the case nor would such mere mention of the sections clothe 
accused persons with proper notice of the crimes for which they are sought to 
be made constructively liable. The learned Chief Justice delivering the 
judgment of the Bench added that these remarks apply with equal force to 
a charge relating to the abetment of an offence. 

A charge of kidnapping and extortion in pursuance of a criminal 
conspiracy between the two appellants having been established against one 
of them, the Supreme Court held that such daring offences would necessarily 
have called for acting, planning and co-operation of both the appellants 
and (circumstantial) evidence establishing the charge of conspiracy could 
equally be relied upon for establishing the charge with the aid of Sec. 34. 
The concurrent findings of the two Courts below on the question of common 
intention was not only entitled to great weight but was also held to be legally 
correct.^ 

Where there is nothing in the statement of the accused before the 
Sessions Court (which must be taken as a whole) to show that the accused had 

any common intention with other people to commit the murder, he was not 

responsible for the acts of others which were not committed in furtherance 
of the common intention.^ In this case the only act of the accused was to 
hold the legs of the deceased at the time of^/n murder and this was not 
a voluntary act but committed under duress ai so* it was not an offence bv 
vurtueofSec. 34. ^ 


Where offences under Sees. 304 and 324 are proved agaimt one onlv 
of several accused, he can be convicted of them even though Sec. 34 is not 
016 


. that unless there was sufficient evidence to 

establish comtnon intention Sec. 34. Penal Code, could not be pressed In o 
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the accused can nevertheless be convicted of the substantive offence provid- 
ed the evidence on record was sufficient to establish the guilt and it is of a 
consequence that there was not an alternative charge for the subStaiitive 
offence. It is ngt necessary to frame a charge under Sec. 34- for convicting 
a person under Sec. 498 read with Sec. 34 provided the facts and circum- 
stances establish common intention.^ 

In cases where the common object required by Sec. 149 becomes equi- 
valent to common intention required by Sec. 34 and participation in the 
unlawful assembly is coupled with participation in the crime, no separate 
charge need be framed for each of them as required by Sec. 233, Code of 
Criminal Procedure and the conviction of the accused may be altered from 
one under Sec. 302 read with Sec. 149 to that under Sec. 302 read with 
See. 34 without there being a separate charge for the latter as required by 
Secs, 236 and 237, Code of Criminal Procedure.^ 

4 

Conviction of an accused person under Sec. 420 itself though charged 
under Sec. 420 read with Sec. 34, would be valid if the actual findings 
support it and no prejudice is shown to have occurred.® ' 


The object of a charge is to warn the accused person of the case he is 
to answer. It cannot be treated as if it was a part of a ceremonial. The 
omission to mention Sec. 34 in the charge cannot affect the case unless 
prejudice is shown to have resulted in consequence thereof. Although 
there is a difference in “common object” and “common intention”, they both 
deal “with combinations of persons who become punishable as sharers in an 
offence” and a charge under Sec. 149, I. P. C, is no impediment to a con- 
viction by the application of Sec. 34 if the evidence discloses the commission 
of the offence in furtherance of the common intention of all."* 

Where in a case of grievous hurt, those of the accused alleged to be 

actual assailants were acquitted and the remaining accused was convicted 

under Sec. 326 read with Sec. 34, the conviction could not be upheld because 
there was no person who actually caused the grievous hurt.® 


Some of the accused were not public servants. Accused vffio was a 
public servant convicted under Se-. 5 (2) of the Prevention of Corruption 

Act instead of under the said section read with Sec. 34 of the Indian Icnal 

Code lUld that there was no failure of justice by reason of tl^ H gh 
Court convicting him for substantive offence under Sec. 5 (2) of the Preven- 
tion of Corruption Act.® 


2 . 
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A serious rioting with deadly weapons took place in the course of which 
two persons were butchered. Deceased sustained a gun-shot and injuries 
on the vital organs. The accused were charged under Sec. 302 read with 
Sec. 34, I. P. C., for having conjointly and in furtherance of their common 
intention caused the death of the deceased. Held that the conviction should 
be undei Sec. 302 read with Sec. 34 even if the prosecution evidence had 
not established as to who had fired the fatal shot at the deceased. Convic- 
tion under Sec. 326 read with Sec. 34 was improper.' 

14. Charge. — ^This section as well as Secs. 120-B and 149 all deal with 
constructive liability which must be specifically charged. ^ But, as such, one 
might be convicted, though the rest are acquitted.^ 

The charge under this section should run thus : 

(name and office of Magistratey etc, )f hereby charge you (name of accused), 
as follows : 


“That you on or about the day of at had formed a com- 
mon intention with B, C and D to commit an offence, namely in fur- 
therance of which you did the following criminal act, to wit {here state 

the act) resulting in the death of , an offence punishable under Sec. 302 ; 

and I, therefore, hereby charge you of the said offence under Sec, 302 read 
with Sec. 34 of the Indian Penal Code.” 

Even though there might be no charge under Sec. 34, I. P. G., it is 
possible to convict the accused with the aid of Sec. 34. This does not mean 
that Magistrates and Judges should not indicate in the charge that Sec. 34 
would be used against the accused. It is always desirable that this should 
be indicated in the charge. 

But where by oversight or otherwise specific mention of Sec. 34 is not 

made in the charge, that defect by itself would not be fatal, if otherwise 

the Court can come to the conclusion that the accused had notice that 

they would be liable under Sec. 34 also, for after all Sec. 34 is merely an 

explanatory provision in the Code, and does not create any specific offence 
itself.4 


The omission to mention Sec. 34, Indian Penal Code, in the order of 
has nothing more than an academic significance as is observed 
V. State,^ when one of the petitioners made a girl naked and 
off carried her in the naked condition, all of them are guilty of the 

nence of outraging her modesty and they can be rightly convicted under 
Sec. 354, Indian Penal Code.® 


Th* of words. — criminal act is done by several persons'^: 

. . ttot mean that the several persons do the same act, which is 

act It can only mean that several persons do separate 

s which might be similar or diverse.' ^*ln jurtherance of the common intention 
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of : This means that all the persons charged must have consented to 
the commission of the crime committed. The word “furtherance” indicates 
“some kind of aid or assistance producing an effect in the future. . . Any 

act may be regarded as done in furtherance of the ultimate felony if it is a 
step intentionally taken for the purpose of effecting that felony.”^ The 
intention must be actual intention , 2 and the common intention of all must 
be the commission of a criminal act which is done. That is to sa- , the act 
done must be the act contemplated by all ; otherwise all the co-consVirators 
are not guilty of the offence committed.^ In order that Sec. 34 may be 
applicable there must be a common intention to commit some crime, that 

is, something punishable under the Penal Code or any other law^ If that 

is so, every one would be liable for the result of their joint act in commit- 
ting the crime, if the result was such as was likely to follow from their 
joint act in committing the crime intended and was not foreign to their 
common intention. It is not necessary, in order that Sec. 34 should apply 
that the common intention should have been to cause the particular result 
which came about in committing the crime.^ These words are much stricter 
than the words “in prosecution of the common object of that assembly, or 
such as the members of that assembly knew to be likely to be commi ^ted 
in prosecution of that object” of Sec. 149. The common intention required 
by Sec. 34 and the common object required by Sec. 149 are far from being 
the same thing. s The term “intention” implies a resolution of the mind 
while the term “object” means the purpose for which that resolution was 
made. Offenders may differ in their intention and object. The two 
sections, therefore, prescribe different conditions for their joint liability. 
Under Sec. 149 the offence committed need not have been the offence 
intended. It will suffice if it was considered likely. A reckless man may 
chance a likelihood without intending it. several persons^' : Why not 

“by one or several persons” which would include “by several persons” as 
well ?® These words have remained as they were originally enacted, but 
their alteration would improve the sense intended. As it is, the sentence 
will not bear a too literal construction for, so construed, it would read 
thus : “When a criminal act is committed by several persons in furtheran ce 
of the common intention of the se/eral persons, each of such 
several persons is liable,” etc., which is not what the section means. There 
is, of course, no limit to the number of persons acting in pursuance of a 
common intention.*^ *-^Each of such persons is liable for that act” : “That act” 
here means not the individual act or acts of the several persons, but the 
final act being the cumulative result of all the acts.® 


1. Russell oa Crime, lltb Ed., p. 555. 

2. Satrugfcan, 50 I. (C^ 337. 

3. Nga Tuq Baw, 7 Gr. L J. 205 ; lamardui. 
16 C. W. N. 00') ; Dhian Singh, 9 A L. 
J. 180 ; Hari Qijal. 17 Bom. L. R. 90'; 

alf) Nga E. I L. R. 3 Rang. 603 
(F. B.) ; Sunder Singh, I L. R. 4 Luck. 
660 : tbra Akanda v Emoeror, A I. R. 
1944 Gal. 339 : 45 Cr L. J. 771 ; Emperor 
V, ^^uJja tar Sbcikh. A. I. R. 1941 Cal, 
106 : T. L. R. (1040) 2 Gal. 3'8. 

4. State v. Saidu Khan, A. I» R» 1951 All. 
21 at p. 43 , overruling Dhian Singh v. 
Emperor, 9 A. L. J. 180 and other 
A^ahabad decisions. 

5. Dalip Singh V. State of Punjab A. I. R« 

19-53 S, C. 364 at p. 366: 195SS. L.J. 


532. 

6. Section 2, ante ; Barendra Kumar Ghose 
V. Emp-ror, A. I. R. 1925 P. G 1:52 
Cal. 197 at p 206 (P. G,). ; 29 G. W. N. 
overruling Nirmal Kama . Roy, 

I, L R.41 Cal. 1072 in which Stephen, 

J. , held that the act must be done by 
several persons only and conjointly ; - 
Gulab V. State, A. I. R. 1951 All. 660 : 
52 Cr. L. J. 924 : 1951 A. L.J. 406 (F.B.). 

7. Nibaran, U C. W. N. 1085. 

8. Emperor V. Barendra Kumar Gbose A I.R. 

1924 Cal 257 at p. 308 (F. B.): O. A. 52 
CaUl97 (P.C,); Barendra Kumar Ghose v. 
Emperor, A. I. R. 1925 P. C. 1 t 
52 Cal.l97, 


fcOMMON iNTEtiTIOti 


S. 34 j 



Section 34 was subject of judicial scrutiny in innumerable cases. The 
expression “in furtherance of the common intention of all” was not in the 
original section, but v^as inserted in the section by Sec. 1 of Act XXVII of 
I870i The Judicial Committee in Barendra Kumar Ghose v. Emperor^ deHned 
the expression “criminal act” in the said section thus : 

“A criminal act means that united (unity of) cri- 
DcHnitioas by Privy minal behaviour which results in something for which 
Council. an individual would be punishable if it were all done 

by himself alone, that is, in a criminal offence.*’ 


The Judicial Committee in Mahbub Shah v. King-Emperor^^ laid down 
the following conditions for its application : 

“To invoke the aid of Sec. 34 successfully, it must be shown that 

the criminal act complained against was done by one of the accused 

persons in the furtherance of the common intention of all ; if this 

is shown, then liability for the crime may be imposed on any one of 

the persons in the same manner as if the act were done by him 

alone. This being the principle, it is clear to their Lordships that 

common intention within the meaning of the section implies a pre- 

arranged plan, and to convict the accused of an offence applying 

the section it should be proved that the criminal act was done in 

concert pursuant to th^ pre-arranged plan. As has been often 

observed, it is difficult, if not impossible, to procure direct evidence 

to prove the intention of an individual ; in most cases it has to be 

inferred from his act or conduct or other relevant circumstances of 
the case,” 


1 r p* clear that the criminal act mentioned in Sec. 34 of the 

n lan ®|ta Lode is the re-sult of the concerted action of more than one 

^ said result was reached in furtherance of the common inten- 
tioa, each person is liable for the result as if he had done it himself. The 
question IS what IS the meamng of the expression “in furtherance of the 

intention The dictionary meaning of the word “furtherance” 

IS auvanceraent or promouon”. If four persons have a common intention 

to kill Af they will have to do many acts in promotion or pro- 
Examplcs secuUon of that design in order to fulfil it. Some illustrations 
j t clarify the point. Four persons intend to kill who is 

xpected to be found in a house. All of them participate in different ways, 
ne ot them attempts to enter the house, but is stopped by the sentry and 
e shoots the sentry. Though the common intention was to kill A^ the 
ootmg of the sentry is in furtherance of the said common intention. So 
plies. Take another illustration. If one of the said accused 
eners the room vvhere the intended victim usually sleeps, but somebody 
p er than the intended victim is sleeping in the room and on a mistaken 
impre ssion he shoots him. The shooting of the wrong man is in furtherance 
rtf tk intention and so Sec. 34 applies. Take a third variation 

he lUusttaUon. The intended victim has a twin brother who exactly 
resembles him and the accused who is entrusted with the part of shooting 
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the intended victim, on a mistaken impression, shoots the twin brother. The 

brother is also in furtherance of the common intention. 
Here also Sec. 34 applies. If that much is conceded there is no justihca- 
tion why the killings of another under a mistaken impression of identity is 

not in furtherance of the common intention to kill the intended victim.^" 

Criminal act.— A criminal act means that unity of criminal 
behaviour, which results in something, for which an individual would be 
punishable, if it were all done by himself alone. ^ The “criminal act** 
mentioned in the section is the physical act that has been done and must be 
distinguished from the effect or result or the consequences of it. ^ The 
word ‘act** includes a “series of acts* » and that Sec. 34 contemplates, 

among other things, a series of acts done by several 
What criminal “act” persons, some perhaps by one of these persons and some 
me u es. Ijy another, but all in pursuance of a common inten- 

. tion.^ There is, however, some dispute as to whether 

the act includes both a single act as well as a series of acts or the latter alone. 
In Bisappa^s case, 5 it has been held by the Mysore High Court that this 
section contemplates a series of acts as well as a single act, though done by 
several persons. In a later Allahabad case,® it has been laid down that a 
criminal act*’ must include at least two acts, it must be a series of acts. 
As Cuming, J., put it in Emperor v. Barendra Kumar Ghose’^ : “It is impos- 
sible to conceive two individuals doing identically the same act. Such a 
thing^ is impossible. Therefore to have any meaning, the expression 
criminal act done by several persons’ must contemplate an act which can be 
divided into parts each part being executed by a different person, the whole 
making up the criminal act which was the common intention of all. To 
put It in another way the one criminal act may be regarded as made up of 
? done by the individual conspirators, the result of their 

individual acts being the criminal act which was the common intention of 
them all.**® The act may be different acts as when several men set out to 
burgle a house, and one of them keeps watch outside and the others enter 
the house, and one of the latter uses a fire arm and shoots one of the in- 
mates, or there may be similar acts as where several men combine to assault 
another. In either case, in order that Sec. 34 may apply it is incumbent on 
the prosecution to show, in the first placi, the existence of a common 
purpose or design or enterprise. If this cannot be shown, each of the 
accused persons is liable only for what he himself actually did. If, on the 
other hand, the prosecution succeed in showing the existence of a common 
purpose of design, then each of the accused persons is liable for any act 
done in pursuance of that common purpose or design. When the acts done 
are similar, as where a number of blows are struck with lathis^ then each of 
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them is liable for every one of the blows struck, and if in the event of every 
blow having been struck by one man, that man would have been guilty of 
murder, each of them is guilty of murder, it being immaterial whose blow 
it was which was the direct and immediate cause of death. 


17. Done by several persons. — ^Another requirement of Sec. 34 is 
that the “criminal act” must be done by “several persons”. If it is done by 
one person, even if it consists of a series of acts, Sec. 34 will not apply. All 
the persons who are sought to be made liable by virtue of Sec. 34 must have 
done some act which is included in the **criminal act”. One who has not 
taken any part in doing the criminal act cannot be made liable under the 
section.2 A criminal act includes a series of acts and further “act” in- 
cludes omission to act.^ Where a number of men make an attack with 
lathis on certain men and one of those men is killed all the men making the 
attack are guilty even if only one or two of them struck the deceased.^ 


The section applies only to cases where several persons both intend to 

do and do an act. It does not apply to cases where 
To what cases several persons intend to do an act and one or more of 
the scc^iou applies them does or do an entirely different act : in such cases 

if the number of persons be five or more and the other 
act was done in prosecution of the common object of all, Sec. 149 may 
apply.6 In furtherance of the common intention several acts may be done 
by several persons resulting in the commission of that crime. In such a 
situation Sec. 34 provides that each one of them would be liable for that 
crime in the same manner as if all the acts resulting in that crime had been 
committed by him alone.® In the case of Jagir Singh v. State of Punjabf'^ 
the Supreme Court observed that if the Court recorded a clear finding that 
the two appellants participated in the offence with four other unknown 
Culprits and if their common intention is provided, the two appellants could 
be rightly convicted of the offence under Sec. 302 read with Sec. 34 of the 
Indian Penal Code. It was significant to note that in that case six named 
persons were charged of the offence but there was a mistake in the identity of 
three of the accused and with regard to another accused the benefit of doubt 
was given.® In Krishna Govind Patit v. State of Maharashtra,^ the High Court 
had acquitted three of the four accused charged for an offence under Sec. 302 
read wi^ Sec. 34 giving them the benefit oJ doubt in view of the fact 
that their identity was held not to have been established, but convicted the 
fourth under Sec. 302 read with Sec. 34 on the ground that he had com- 
mitted the offence along with one or the other of the acquitted accused. 
Their Lordships of the Supreme Court took the view that the conviction 
of the fourth accused was clearly wrong. It was held that when the accused 
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were acquitted either on the ground that evidence was not acceptable or by 
giving beneEt of doubt to them the effect in law would be that they did not 
take part m the offence. Hence the effect of acquittal of the three accused 
was that they dm not conjointly act with the fourth accused in committing the 
murder. If that was so, the fourth accused could not be convicted under 
S^. 302 read with Sec. 34, Indian Penal Code, for having committed the 
offence jointly with the acquitted persons.^ 

There is no bar against the conviction of an accused under Sec. 302, 
Indian Penal God?, simpliciter merely because he has been charged only 
under Secs. 302/34, Indian Penal Code, if no prejudice has been caused to the 
accused. But if there is no evidence that it was the appellant who struck the 
^tal blow he cannot be convicted of an offence under Sec. 302, Indian Penal 
Code, after the acquittal of his co-accused. 2 

18. Common inteation — What is. — The Supreme Court in the case 
of Shankdrlal Kachrabhai v. State of Gujarat^ said that a mistake by one of the 
accused as to ki)ling AT in place of Y would not displace the common 
intention if the evidence showed the concerted action in furtherance of pre- 
arranged^ plan. The dominant feature of Sec. 34 is the element of parti- 
cipation in actions. This participation need not in all cases be by physical pre- 
sence. Common intention implies acting in concert. There is a pre-arranged 
plan which is proved either from conduct or from circumstances or from 
incriminating facts.The principle of joint liability in the doing of a criminal 
act is embodied in Sec. 34 of the Indian Penal Code, The existence of 
common intention is to be the basis of liability. That is why the prior concert 
and the pre arranged plan is the foundation of common intention to establish 
liability and guilt.^ 


It is well-settled that common intention within the meaning of the 

section implied a pre-arranged plan and the criminal act was 
E'scntial iugre- done pursuant to the pre-arranged plan. The said 
difuis. plan may also develop on the spot, during the course of the 

commission of the offence ; but the crucial circumstance is 
that the said plan must precede the act constituting the offence. If that 
be so, before a court can convict a person under Sec. 302, read with Sec, 34 
of the Indian Penal Code, it should come to a definite conclusion that the 
said person had prior concert with one or more others persons, named or un- 
named, for committing the said offence. A few illustrations will bring out 
the impact of Sec. 34 on different situations : 


(1) Ay By C and D are charged under Sec. 302, read with Sec 34 
of the Indian Penal Code, for committing the murder of E. The 

evidence is directed to establish that the said four persons 
Examples. have taken part in the murder. 


(2^ Ay By C and D and unnamed others are charged under the said 
sections. But evidence is adduced to prove that the said persons, along 
with others, named or unnamed, participated jointly in the commission 
of that offence. 


1 Tbakur Prasad V. Slate, 1968A. L. J, 50 237, 

at P. 54. Hethubha V. State of Gujarat. 1970 S.G, 

2 Itid. 1266 at p. 1269 : (1970) 2 S. C J. 635, 

3* A. I. R. 1965 S. C. 1260 ; (1965) I S. G. R. 
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(3) A, B, C and D are charged under the said sections. But the 
evidence is directed to prove that A, B, C and D, along with three 
others have jointly committed the offence. 

Ar regards the third illustration, a court is certainly entitled to come to 
the conclusion that one of the named accused is guilty of murder under Sec, 
302 read with Sec. 34 of the Indian Penal Code, though the other three 
named accused are acquitted, if it accepts the evidence that the said accused 
acted in concert along with persons, named or unnamed, other than those 
acquitted, in the commission of the offence. In the second illustration, the 
Court can come to the same conclusion and convict one of the named accused 
if it is satisfied that no prejudice has been caused to the accused by the defect 
in the charge. But in the first illustration the Court certainly can convict 
two or more of the named accused if it accepts the evidence that they acted 
conjointly in committing the offence,^ 

Common intention within the meaning of Sec. 34, I. P. G., presupposes 
a prior concert. It requires a pre-arranged plan, a meeting of minds.2 

Section 34, I. P. G., enacts that when a criminal act is done by 
several persons in furtherance of the common intention of all, each 
of such persons shall be liable for that act in the same manner as if it were 
done by him alone. In Sec. 33, the word **act’* denotes as w( 11 a series of 
ac_s as a single act. The criminal act refers to the totality of the series of acts 
reflecting the unity of the criminal behaviour which resulted in the olfence 
tor which each individual is to be punished. If the act of each individual 
was done in furtherance of the common intention to commit murder, then 
each one of the offenders is constructively liable for the offence of murder 

his own act might not have resulted in causing death. If the 
individual act is performed in furtherance of the common intention, the 
vicarious liability accrues. Section 34 deals with separate acts similar or 
diverse by several persons. The offence is attributable to each offender, pro- 
vided It was done in furtherance of the common intention. Common inten- 
tion IS not same or similar intention. It pre supposes a prior concert and a 
pre-arranged plan. It follows that there must be a prior meeting of the mind, 
oeveral persons can simultaneously attack a man. Each can have the same 
mtenuon, that is intention to kill. Each can individually cause a separate 
Jatai blow. Yet, there may not exist a common intention if there was no 
prior meeting of the mind. In such a case, each would be individually 
aable tor the injuries he causes. None can be vicariously convicted for the 
act caused by the other. If the prosecution fails to prove that the blow of 
a particular offender caused murder, he cannot be convicted of that offence. 

e partiUoii between the limits of common intention and same or similar 
in ention is, however, thin though the distinction is real and substantial and. 

It overlooked, it may result in miscarriage of justice. 

K however, not to say that the pre-arranged plan need necessarilv 

e an elaborate one. Nor is it necessary that long interval of time must elapse 
e ween the naeeting of the mind and the preparation of the act. The 
mmon intention may develop and be formed suddenly. To illustrate, 
w en a person asks others to help him to kill the deceased and thus other 
either by their acts or words, assault him or join with him in the 
u , common intention is established. The common intention in such a 
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case is formed on the spur of the moment. Existence of prior concert is to be 
determined with reference to the facts and circumstances of each case. 
The conduct preceding the commission of offence, the nature of injuries, the 
manner of causing them, the seat of the injury, the conspiracy before the 
offence is committed and the subsequent conduct, such as, running away 
together, are some of the important matters to be taken into consideration 
for deducing the existence of common intention. In other words, each case 
should depend upon its own facts and circumstances to judge whether there 
was common intention or same or similar intention.^ 

Their Lordships of the Supreme Court in Pandurang v. State of Hyderabad^ 
observed : 

“Now in the case of Sec. 34 we think it is well established that a 
common intention presupposes prior concert. It requires a pre- 
arranged plan, because before a man can be vicariously convicted for 
the criminal act of another, the act must have been done in 
furtherance of the common intention of them all * * * 


Common iniention implies a pre-arranged plan.^ The plan need not 

be elaborate, nor is a long interval of time required. It can 
Common jnt-ntion and be formed suddenly, and all that is necessary is 

L”raoecd plan either to have direct proof of prior concert, or proof of 

^ ' circumstances which necessarily lead to that inference, of 

incriminating facts must be incompatible with the innocence of the accused 
and incapable of explanation on any other resasonable hypothesis.® Though 
common intention implies pre-arranged plan or concert between persons, there 
is nothing in the section which requires that pre-arranged plan must come 
into existence before the acts are done and that it cannot come into existence 
whilst the acts are being committed and that it cannot be inferred from such 
acts. Whether there is common intention or not may also be prov d by 
asking the Court to draw an inference from the various acts committed by 
the accused persons. Whether such an inference should be drawn or 
not in a particular case would depend upon the facts ol each case. 
No hard and fast rule can be laid down on the subject. If there is 
any evidence that there was a pre-arranged plan or concert then 
the case is simple ; but if this is not the case and if the prosecution wants 
the Court to draw an inference from the acts which took place simultaneously 

with the commission of the crime, then the problem IS a difficult one. But 

difficulty of a problem cannot jettison a true principle of law. The 
If r, because the euilt of the accused is to De inferred from cir 

curnsmmia evSe and fhe difficulty is no more or no less than the one 
Xc^ Irises in alt cases which are dependent upon circumstantial 
.-e Therefore in all such cases, the true rule of law which 

evide/iCe. ^h^re , ,^hich requires that guilt is not to be inferred 

unle°ss tL??f the only inference which follows from the circumstances of the 
case and no other innocuous inference can be drawn. 

In order that intention may be common, the test which is applied is 

whether intention of one was known to the other and shared 

by that other.® 

Chandra Majbi V. State, (1965) XXXII 
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To reach a finding about common intention, it is not necessary to estab« 
lish a prior concert. Common intention may be formed just before or even 
during the course of the assault. In fact, the question of common intention 
is a question of inference, to be drawn from the facts and circum- 
stances of the case. In this connection, two important considerations 
should always be borne in mind : 

(1) Whether the assault is sudden or appears to be deliberate. 

(2) Whether it is a case of a few casual injuries or a case of a 
number of injuries inflicted by a number of persons. 

In a case where the assault is not sudden, common intention should be 
generally presumed unless there is something to show that there was no 
opportunity for the accused to have a concert.^ 

Secondly, when several persons inflict numberless injuries, the common 
intention should be safely presumed.^ 

In Banwaree Ban^phor v. State of Bihar Anant Singh, J., observed : “Three 
of the appellants were assaulting Kanhai simultaneously, they must be found 
to have shared the common intention of assaulting him with the consequen- 
tial result”. 


Where in an altercation between two parties one member of a party gives 

a blow in the first instance and there is evidence showing clearly that his 

teUow member was standing closely with a stick and ^there is nothing from 

which It can be reasonably inferred that the fellow member had no intention 

of assaulting the other party, the fellow member could be said to have ioined 

with his colleague in attempting to give a blow, though the prosecutioA had 
not said so.^ os- 


When five of the six accused have been eliminated then it cannot 

Commou imeniion^ Possibly be said in law that the sixth shared the common 
1 intention with those five other persons* It would have 

i’ntention ith'^h”®'’ f having shared the common 

intention with those five persons and other persons unknown.® 


was acquitted either on the ground that the evidence 

would giving benefit of doubt to them, the result in law 

The effect of offence, 

act with ^ accused 1, 3 and 4 is that they did not conjointly 

whh ^cr.^pT 9 If they did notact conjointly 

, accused 2 could not have acted conjointly with them.® 


section^s m hp*r ^ ^PP^^^ability of constructive liability under this 

ff lu” “in furtherance of the common intention 

though dmJl f criminal act becomes independent of the common intention 

intenhon nrl;“-P“"-"^^^^ common 

temolated hv consequences same or similar m nature as con- 

templated by the common intention, the rule of constructive liability in this 
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section ceases to operate and others, who are a party to the original common 
intention, will not be held liable constructively for that criminal act^ 


Criminal act must 
be connected with 
the common inten- 
tion. 


“Any act may be regarded as done in furtherance of the ultimate felony 

if it is a step intentionally taken for the purpose of effecting that felony,”^ 
The criminal act for which all the conspirators are sought to be made liable 

must be connected with the common intention ; it must have 
been done while, or for the purpose of, executing or 
carrying out the common intention. If it is extraneous to 
the common intention or is done in opposition to it, or is 
not required to be done at all for carrying out the 
common intention, it cannot be said to be in further- 
ance of it.® Only such acts are not to be deemed to be acts 
done in furtherance of the common intention as could not have taken 
place ordinarily in carrying out the common intention. Such acts would be 
mostly unpremeditated ones by some of the persons joining in the criminal 
act. For such an unpremeditated act of one person the others cannot be 
made liable. But there is no justification for others to be not liable for such 
acts of the other confederates as were likely to be committed in carrying out 
the common intention and which would have been normally foreseen and 
even contemplated by those persons.* 

Kenny in his outlines of Criminal Lawy 15th Ed., writes on page 
“the act done must relate to the common design and not totally or 
tially vary from it”. But a slight variation will not prevent the 
being in furtherance of the common intention. Whether an 
furtherance of the common intention or not depends upon the 
intention and the nature of the act. It is a question of fact and not of 
law.® 


162 that 
substan- 
act from 
act is in 
common 


In Behari v, Staley^ Agarwala, J., observed : “When three persons attack 

another with lathis, not upon a sudden quarrel but in concert 
Examples. and after previous consultation, they must be deemed to be 

acting with a common intention and each one’s act must 
be presumed to have been done in furtherance of the common intention.” 
Referring to this it was observed in Bashir's case,’ as follows : “If our learned 
brother really meant that whatever is the act done by the conspirators, it must 
be presumed to have been done in furtherance of their common intention, we 
respectfully dissent.” If and 5 jointly agree to strike A!” with lathis then 
the striking with lathis only can be in furtherance of their common intention 
and Ha shoots X and kills him his act being in opposition to the common in- 
tention, cannot be said to be in furtherance of it and B will not be responsible 
for it. But of course there must be evidence to show that the common 
intention was to strike with /fl/Aw only. If at the time of their joint decision 
to strike X, A openly carried a pistol and B a lathi, the use of both the weapons 
must be deemed to have been contemplated, and A’s shooting with the pistol 
would be an act in furtherance of the common intention. But if A had 
concealed the pistol and B did not know that he was armed with it, 
A, shooting X with the pistol would not be said to be in furtherance 
of the common intention. Again, A and B agree to 

assault C with fists, but A, of his own impulse, kills C with a 


1, State of Bihar Lala Mablo. A. I. R. 4, Nazir A. I R, 1948 All, 229. 

19 -5 Pat. 161 at p. 169: 19S5 Cr. L.J. 5. Bashir v. State, A. I. R. 1953 AH. 663 at 
597 (D. B.) : I. L. R. 33 Pat. 397. pp. 673 674. 
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weapon suddenly caught up. The killing is not an act in furtherance of the 
common design and B would not be responsible for it»^ Where the High 
Court arrived at a finding that the only common intention that the villagers 
had was to enforce their right of way, it was held that such a common 
intention cannot be considered as a common intention to commit criminal act 
within the meaning of Sec. 34, 1. P* C.^ If the means are 
not specifically agreed upon or understood, each conspirator 
would become responsible for the means used by any co-conspirator in the 
accomplishment of the purpose in which they are all at the time engaged.® 
The use of the words ‘‘in furtherance” suggests that Sec. 34 is applicable 
also where the act actually done is not exactly the act jointly intended by 
the conspirators to be done, otherwise the words would not be needed at all. 
The common intention can be to do one act and another act can be done 
in furtherance of the common intention. It may be a preliminary 
act necessary to be done before achieving the common intention, or it may 
become necessary to do it after achieving the common intention^ or it may 
be done while achieving the common intention. Going to the spot in a 
motor car is an act in furtherance of the common intention to commit a 
crime there ; but if while going there the driver runs over and kills a 
pedestrian, the collision is merely incidental and the running over of the 
pedestrian is not in furtherance of the common intention. If, however, 
a conspirator who wishes to commit a crime involving violence against X is 
impeded by Y and throws Y aside in order to get at X, the attack upon Y is 
made in furtherance of the common intention.^ Section 34 of the 
Indian Penal Code, would be applicable equally to those cases 
in which the criminal act done in furtherance of a common intention of 
several persons is the act of a single individual.® 

The law is stated by the Supreme Court of India by their Lordships of 
the Supreme Court in Criminal Appeal No. 24 of 1968, dated 24th March, 
1970, as follows: 


**So far as Sec. 34, Indian Penal Code, is concerned, it embodies 
the principle of joint liability in the doing of a criminal act, the 
essence of that liability being the existence of a common intention. 
Participation in the commission of the offence in furtherance of the 
common intention invites its application.” 


The common intention can be inferred from the following facts 
and circumstances. All the four accused do belong to the same community. 
At least some of the relations of some of the accused were aggrieved at the 
pending civil and criminal proceedings or the past proceedings. There was 
undoubtedly a faction between the deceased and accused parties. The fact 
that all the four accused were found seated in the mandhai yyist prior to the 
tKcurrrence would be a circumstance showing a pre-concerted plan, where 
the tacts have not been challenged in cross-examinatton. 
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Their emergence and appearance at the scene of the occurrence from 
behind the thatli near the well in deceased partys, land would also spell out 
common intention. All the four accused were armed with lethal weapons 
and all the four participated in the murderous attack of the deceased who 
died instantaneously. All the accused inflicted cumulatively no less than 13 
injuries which have resulted in multiple fractures and at least one of them 
was a necessary fatal injury and another was suflflcient in the ordinary course 
of nature to cause death. All the four accused left the scene of occurrence 
at one time. 

All these facts and circumstances would constitute indubitable proof of 
the common intention which actuated the four accused to commit the 
murder,^ 

There is no doubt that a common intention should be anterior in time 
to the commission of the crime showing a pre-arranged plan and prior con- 
cert, and though, it is dififtcult in most cases to prove the intention of an 
individual, it has to be inferred from the act or conduct or other relevant 
circumstances of the case. 1 his inference can be gathered by the manner 
in which the accused arrived on the scene and mounted the attack, the 
determination and concert with which the beating was given or the injuries 
caused by one or some of them, the acts done by others to assist those causing 
the injuries, the concerted conduct subsequent to the commission of the 
offence, for instance that all of them had left the scene of the incident together 
and other acts which all or some may have done as would help in deter- 
mining the common intention. In other words, the totality of the circum- 
stances must be taken into consideration in arriving at the conclusion whether 
the accused had a common intention to commit an offence with which they 
could be convicted. The Court had in Krishna Govind PaliL^s case,^ held that 
the pre-arranged plan may develop on the spot during the course of the 
commission of the offence but the crucial circumstance is that the said plan 
must precede the act constituting the offence. If that be so before a court 
can convict a person under Sec. 302 or Sec. 304, read with Sec, 34 of the 
Indian Penal Code it should come to a definite conclusion that the said 
person had a prior concert with one or more persons named or un-named 
for committing the offence. 

The totality of the circumstances indicate without doubt the inference 
that there was a pre-concerted plan and a common intention to remove the 
thatch and to attack any person if he resisted. The accused in the fur- 
therance of that common intention began to remove the chappar and when 
the deceased obstructed, they beat him and others who came to resist their 
attack and aggression. 

The appellants are clearly guilty of offences under Sec. 304, Part I 
read with Sec. 34 and also Sec. 307 read with with Sec. 34 and accordingly 
are to be convicted.® 

19. Distinction between common intention and common object.^ 

In the case of Sec. 34 it is well established that a common intention 
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presupposes prior concert. It requires a pre-arranged plan. Accordingly, 
there must have been a prior meeting of minds. Common intention differs 
from comtnon object in that the latter does not require prior concert and a 
common meeting of minds before the attack, and can develop as an unlawful 
object after the people get thereA Although there is a difference in common 
object and common intention, they both deal with combination of persons 
which become punishable as sharers in one offence and the charge under 
Sec. 149, I. P. C., is no impediment to a conviction by the application of 
Sec. 34, if the evidence discloses the commission of the offence in furtherance 
of intention of all.® 


20. In furtherance of the common intention of all. — It is well 
^ . . established that a common intention presupposes trior 

pVior It requires a pre-arranged plan because before 

concert/ ‘ ^ man can be vicariously convicted for the criminal act 

of another, the act must have been done in furtherance 
of the common intention of them all.® Accordingly, there must have been a 
prior meeting of minds. Several persons can simultaneously attack a man 
and each can have the same intention, namely the intention to kill and each 
can individually inflict a separate fatal blow and yet none would have the 
common intention required by the section because there was no prior meeting 
of minds to form a pre-arranged plan. In a case like that, each would be 
individually liable for whatever injury he caused but none cou’d be vicarious- 
ly convicted for the act of any of the others : and if the prosecution cannot 
prove that his separate blow was a fatal one he cannot be convicted of the 
murder, however clearly an intention to kill could be proved in his case."* 
Same or similar intention should not be confused with common 
intention ; as their Lordships said in Makbub Shakes case,® 

“the partition which divides their bounds is often very thin; 
nevertheless, the distinction is real and substantial, and if 
overlooked will result in miscarriage of justice.” The plan 
need not be elaborate, nor is a long interval of time 
required. It conld arise and be formed suddenly, as for 
example when one man calls on by-standers to help him kill a given individual 
and they, either by their words or their acts, indicate their assent to him and 
join him in the assault. There is then the necessary meeting of the minds. 
There is a pre-arranged plan, however hastily formed and rudely conceived. 
But pre-arrangement there must be and premeditated concert. It is not 
enough, as in Makbub Shah's case,® to have the same intention independently 
o^her, e. g, the intention to rescue another and, if necessary, to kill 
those who oppose. It is true pr or concert arrangement can, and indeed often 
must, be determined from subsequent conduct as, for example, by a systematic 

plan of campaign unfolding itself during the course of the 
How prior concert action which could only be referable to prior concert and 
c.»n be duermioed. pre-arrangement, or a running away together [as the eye- 
. witnesses testified that the accused did when they [the eye- 

-witnesses) ran to the spot on hearing the commotion, in Mamand v. 


Common intention 
not to be foi fused 
with similar inten- 
tion. 
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Emperor,^ In the last cited Privy Council case the evidence of the eye- 
witnesses coupled with evidence of enmity between the appellant and the 
deceased established the common intention of the appellants to murder the 
deceased. Each case must rest on its own facts, and the mere similarity of 
the facts in one case cannot be used to determine a conclusion of fact in 
another.^ The distinction between common intention and same or similar 
intention becomes important especially in cases of sudden occurrences,® 

Similar intention should be distinguished from common intention. The 
Privy Council in Mahbub Shah v. Emperor^ cautioned that common intention 
should not be confused with same or similar intention and that the distinction 
though very thin is real and if overlooked would result in miscarriage of 
justice. 

Where there is neither any proof of conspiracy or premeditation to kill 
nor is there any other evidence of common intention and where the accused 
have also not been given any notice either by framing a charge under Sec. 
34, I. P. C. or by putting the necessary question in their examination under 
Sec. 34 2, Cr. P, G., that this was the case of the prosecution which they had 
to meet. There could be no punishment given to the accused on the ground 
of any vicarious liability, but each of the appellants could be convicted and 
punished for what was actually done by him.® 

Common intention implied a pre-arranged plan and for the application 
of Sec. 24 it was necessary to prove that the criminal act was done in concert 
pursuant to a pre-arranged plan.® 

In view of the facts of the case, particularly the inhuman manner in 

which the accused acted, it can be safely presumed that 
Conomon intention their common intention was to kill. Assuming that their 
to be presumed on primary object was to commit robbery the common inten- 
acts o a cast. tion to carry out the unlawful design at all costs, even at 

the cost of overcoming resistance by taking life would be sufficient for the 
application of Sec. 34, Indian Penal Gode,^ A mere direction from 
one person to another and the carrying out of the direction by the other 
may be only instigation at the latter’s act and may not be a case of a 
joint act falling under Sec. 34, Indian Penal Code. But where two 
persons, with their followers, all of them armed, move about together for a set 
purpose and one gives instructions to the other and keeps himself on the spot 
in readiness to see that the instructions are carried out, it is hardly possible 
to say that the act is not one which was done in furtherance of the common 
intention of both. The accused’s saying. “People are collecting, let us fire,” 
brings out the common intention clearly. But if the evidence makes out no 
more than mere instigation, it is even so, iiistigation by a person who is 

present at the same of offence when the act is committed. In such a case 
the instigator is “deemed” to commit murder by virtue ot bee. 1 14, 1. P. G. 
Actual presence plus prior abetment can mean nothing else b ut participation. 
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'^at is the irrebuttable presumption raised by Sec. 1 14, I. P. C.. and brines 
the case under Sec* 34.^ ® 

This section lays down a rule of presumption in matters relating to cri- 
minal responsibiUty. The existence of a common intention 
IS the sole test of joint responsibility.2 But what is common 
intention and how is to be proved ? It should be under- 
^ stood clearly that all that is required is the formation of a 

common intention is required. 
The common intention may be to do a certain act regardless of the end and 
the means, it may be to achieve a certain end regardless of the means 
or It may be do an act with certain means regardless of the ends 
A slight variation will not prevent the act from being in furtherance of the 
common intention.^ 


^ What is common 
intention and how 
it ii to be proved. 


When the question of murder committed by two or more persons has 

got to be decided, the question of intention becomes important and that 

intention has to be proved or infen ed as any other fact from the evidence of 
the case. 

Where no intention to commit murder has been provided the only 
^ence under which the accused could be convicted is one under Sec. 265 
Hyderabad Penal Code, corresponding to Sec. 325, Indian Penal Code.« It 
seems clear that common intention implies concert and planned action 

In V. their Lordships of the Privy Council held that 

common intention within the meaning of Sec. 34 implies a pre-arranged 
plan. To convict the accused of an offence applying Sec. 34, it should be 
proved j^at the criminal act was done in concert pursuant to the pre-arranged 
&• u* case has naturally been followed in various cases by different 

High Courts. But as was pointed out in Gajraj Singh v. Emteror^ : “There 
must be a pre-arranged plan, but that plan may be made shortly or immediatc- 
iL • r ® commission of the crime. A long-standing conspiracy is not 
required for the application of the section.’’ “Common intention” was held 

to imply a pre-arranged plan”. 1 his does not mean either that there should 
PC contabulation, discussion and agreement for a considerable time before the 
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doing of the criminal act.^ The decision of the Judicial Committee in Mohbub 
Shah's case is warrant only for the proposition that it is not enough to attract 
the provisions of Sec. 34, Penal Code, that there was the same intention on 
the part of several people to commit a particular criminal act, or a similar 
intention but it is necessary before the section could come into play that 
there must be a pre-arranged plan in pursuance of which the criminal act 
was done. Their Lordships do not rule out the possibility of a common inten- 
tion developing in the course of events though it might not have been present 
to start with.2 

As common intention can be formed only a moment before the doing 

of the criminal act, the suddenness of a quarrel or fight 
Common intention does not by itself negative the existence of common int n- 
tir\d mens uo. tion.^ Common intention should not be confused with the 

intention that is an ingredient of many of the off'^ncea. 
In some cases the intention which is an ingredient of an offence may be 
identical with the common intention of the conspirators but it would still be 
separate from, or in addition to, the common intention ard not made in it.^ 
Care must be taken not to confuse same or similar intention with com- 
mon intention ; the partition which divides “their bounds*’ is often very thin ; 
nevertheless the distinction is real and substantial, and if overlooked will 


result in miscarriage of justice.® 

The fact that two or more persons possess the same intention and take 

similar action does not make them jointly liable for the com- 
Wliat is neciss’.ry bined effect of their action under this section, though they 
lo consiiiuic com- jyijgbt be liable under the next section. To constitute com- 
mon mien ion. intention it is necessary that the intention of each o:ie 

of the accused should be known to the rest of them and be shared by them.® 
Take an example : the accused, a notorious debauchee well known jor his 
misdeeds in the neighbourhood, entered the house of a married girl at dead 
night and began to ravish her by force. She screamed and shouted Thief, Thiel 
wLreupon several villagers armed with sticks ran up to her rescue.^ Finding 
the miscrcat flagrante delicto one body of persons lightened their sticks upon 
him and he bolted, but found another party in the verandah who did 
likewise. He escaped to the courtyard where he found another lot whose 
blows killed him outright. The parties were animated by the same mtenUOn to 
disable the culprit and to seize his body, but they did not act in furtherance oi 
a “common intention”. Hence they were all acquitted of culpable homicide 
and of an offence under Sec. HS.’ But persons who have a common ^intention 
must have the same intention. “Same intention must “ make ‘ he pTrTon^ 

vro"sha"re S^chfnd "adormay'be'^inferred from circumstances.^ Com- 
mon mention can certainly be formed by conduct ; neither a written nor 

an oral agreement is required. 

1. Basl.rv. biute,A. I. B. l9o3 AM.tou i p ^ . i. l. R. 

p.67l; also Sta c V. Saidu K (P. C.):72I. A HU: 
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when may be pre* 
fumed- 


Cases where two or more persons attack another simultaneously may 

broadly be divided into two categories. One is where the 
Common intention assailants do not have an opportunity at all of having a 

pre-arrang<*d plan. In such a case there may be a similar 
intention in the minds of the assailants, but there will not 
be common intention and Sec. 34 will not apply. In the second category there 
is an opportunity for the assail \nts to have pre«concert. In such cases Sec. 34 
would generally apply and common intention would be presumed, provided 
the conduct of the assailants is such as to give rise to an inference of pre- 
concert.^ 


21. Presence at time of commission of offence. — ^The essence of 
Sec. 34 is that the person must be ph) sically present at the actual commission 
of the crime. This must be coupled with actual participation. It is essential 
that the accused join in the actual doing of the act and not merely in planning 
its perpetration. Actual participation may be of a passive character such as 

standing by a door with the intention of assisting in 
furtherance of the common intention of all the accused 
and^with a readiness to play his part when the time comes 
for him to act. If the accused was not present, he cannot 
be convicted with the aid of Sec. 34.* Presence on the spot 
for the purpose of facilitating or promoting the offence is itself tantamount 
to actual participation in the criminal act.* The actual participation may be 
of a passive character as where an accused stood near a cart to warn his 
companions about the approach of danger.^ 


Presence of accused 
if necessary for con- 
victioQ under this 

section. 


The essence of liability under Sec. 34 is to be found in the existence of a 

common intention animating the offenders leading to the 
Essence of liability doing of a criminal act in furtherance of the common 
under this section. intention and presence of the offender sought to be render- 
ed liable under Sec. 34 is not, on the words of the statute, 
one of the conditions of inapplicability. As explained by Lord Sumner in 
Barendra Kwnar Ghose King- Emperor the leading feature of Sec. 34 

of the Indian Penal Code is “participation*’ in action. To establish 
joint responsibility for an offence, it must of course be established that 
a criminal act was done by several persons ; the participation must be 
in doing the act, not merely in its planning. A common intention — a 

meeting of minds — to commit an offence and participa- 
Physi^i presence if the commission of the offence in furtherance of 

i^Dt" crimiMl*hab!'- common intention invite the application of Sec. 34. 

lity. But this participation need not in all cases be by physi- 

cal presence. In offences involving physical violence, 
normally presence at the scene of offence of the offenders sought to be ren- 
dered liable on the principle of joint liability may be necessary, but such 
is not the case in respect of other offences where the offence consist of diverse 
acts which may be done at different times and places.* 
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bay. A.I.K. 1955 S.G 287 at pp. 295. 294: 
1955 S.CR. 117 : 1955 S.C.A 283:1935 
S. C. .T. 233: 57 Bom. L. R 632 : 1935 
M, \V. N. 317: 1955 A. W. R (Sup.) 
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In Shr£t ICantiah* s case,*' misappropriation was cotnmitted by reznov* 
ing goods from a Government depot and on the occasion of the removal of 
the goods, the first accused was not present. It was therefore doubtful whether 
he had participated in the commission of the offence, and the Supreme Court 
in those circumstances held ihit participation by the first acccused was not 
established. The observations in Shree Kantiah's case in so far as they deal 
with Sec, 34 of the Indian Penal Code must be read in the light of the facts 
established and are not intended to lay down a principle of universal ap- 
plication. 

Section 34, I. P C., )a)s down a principle of joint liability for acts 
done by several persons in pursuance of a criminal design or enterprise. 
Under this section, one of several persons who engages himself in a criminal 
enterprise or design may be liable for an act done by another which he never 
himself intended and perhaps never contemplated. Ic cannot be in doubt 
that the mere presence of the accused without anything more can bring him 
within the purview of Sec. 34, I. P. C. In order to establish the guilt, it has 
to be proved that the accused did something in furtherance of common in- 
tention.* The mere presence of a person at the time of the commission of an 

offence by his confederates is not in itself sufficient to bring 
Mere presence at his case within the nurview of Sec. 34, 1. P. C., unless the 

commis- community of design is proved against him. It is no doubt 
sjon ot ofience is not u • . # 1 *^ •• to no t 'o 

itself saffeient to *h view of the provision of Sec. 32, I. P. G., an 

attract this section, omission is included in an act, but it is incumbent that 

such an omission must be an illegal omission and the 

onus lies on the prosecution to show that the omission which is being treated 

as an act, was either an offence or was prohibited by law or was one which 

furnished grounds for a civil action as required by Sec. 43, 1, P, G., which 

defines what *‘illegaP* means. An inaction which is not shown to be illegal 

would never amount to an act under the Indian Penal Code. It is an illegal 

inaction alone that can make a person equally liable with the actor himself.* 

Next, how is a common intention to be proved ? The simplest method 

of proving it is, of course, by direct evidence of conspiracy. 
Mode of proving But such evidence is not always procurable, nor, if procured, 
common intention, is it invariably reliable, for the only evidence thus obtain- 
ed would be the evidence of approvers or accomplices which 
the Courts consider it unsafe to rely upon unless it is corroborated in 
material praticulars.^ Failing this evidence or its material corroboration, 
resort must be had to other circum itancea evidencing community of interest.* 
This is some time sought robe proved from the presence of the accused at 
the time of the commission of the crime. But this alone is never sufficient.* 
For persons present do not necessarily possess the same intention which is the 
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cipte for wrong in 
ferenCe. 


fact to be decided. Nor can it be held that a person, who, beins; present, docs 
not prevent the commission of a crime or fails to apprehend the criminal 
must be himself onc,^ But if several policemen go out together for the pur- 
pose of apprehending a man, and taking him to the thana on a charge of 
theft, and some of the party in the presence of the otheis beat and ill-treat the 
man in a cruel and violent manner, and the o'hers stand by and look on 
without endeavouring to dissuade them from their cruel and violent conduct, 
then the Court might properly infer that they were all assenting parlies and 
acting in concert, and that the beating was in furtherance of a common de- 
sign.* All the persons within the house must have known 

NO generti ^prin- vih-^t was going on, M was crying out loud enough to be 

heard by the neighbours as well as those inside the house. 
If murder was about to be done or was being done the 
others hearing cries and knowing what was happening or about to 

happen had the statutory duty cast upon them by Sec. 44, Criminal Pro- 
cedure Code, forthwith to infoim the the Magistrate or police ofiFiccr. If 
that could not be done in time to prevent the completion of the offence any 
of them could by opening the door and calling in the neighbours have saved 
the life of Not one of the four accused did any such thing and all 

of them must be held either to have taken an active part or by wilful 
acquiescence to have furthertd the intention of all that the crime should be 
carried to its completion and that no outsider should have a chance to 
interfere • A? already observed, the question, therefore, whether a person 
was inspired by common intention to take part or to be present at the 
commission of a crime cannot be answered by rehrence to any general 
principle. This must be gathered from the facts of each case and the 
surronding circumstances.^ 

22 Inference of common intenticii — The existence of common in- 
tention has always to be inferred from facts. Where it was 
established that all the three applicants came together. 
Two of them, R and T had guns with them. 1 he prosecu- 
tion Had established to the satisiaccton of the Additional 
Sessions Judge and the High Court that as A was giving 
information to the police about the movements of the appellants and had 
also taken the major part in getting one M arrested in a dacoity case R 
nursed a grievance against A It was held that the inference, therefore, 
must be that he had come with the intention of tyki ng revenge on A by 
killing him and the other two appellants who accompanied him shared that 
intention. As the High Court had pointed out, which was made clearer 
by the statement of Af to the effect that R said at the time of the incident 
that *‘his (sfrvant)’*A^ was taken avvay forcibly and then J asked (he deceased 
sarcastically, "Where is your military toda) In the circumstances, there- 
fore, there could be no doubt that common intention to commit murder was 
established not only whth respect to y but also with tespect to who was 
all along with ihem.^ In a case where an unarmed person is attacked by 
four persons where three or four are armed with spears and one with a 


Existence of com- 
mon intention has 
always to be inferred 
from facts* 
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lathi injuries arc caused, it can be safely presumed that all of them intend- 
ed to cause at least grievous hurt. So if grievous hurt is actually caused, 
all the assailants can be punished for having caused grievous hurt in fur- 
therance of the common intention of all.* 


The inference of common intention within the meaning of the term in 
Sec. 34 of the Indian Penal Code ‘‘should never be reached unless it is a 
necessary inference deducible from the circumstances of the case’'.^ 


As was held by the Supreme Court in Pandurang, Tukia and BhilUa 
V. State of Hjfderabad,* a common intention under Hec. 34, I. P, G., 
presupposes prior concert and requires a pre-arranged plan, because before a 
man can be vicariously convicted for the criminal act of another, the act 
must have been done in furtherance of common intention of them all. It 
was emphasised that similar intention must not be confused with common 
intention , though the partition which divides their bounds is often very 
thin, nevertheless the distinction is real and substantial. It is a natural 
corollary to these propositions that the interference of common intention 
should never be reached unless it is a necessary inference deducible from 
the circumstances of the case,^ In another judgment of the Supreme Court 
of the same year \xi Rishideo Pande v. State of Uttar Pradeshf^ it was 
observed that the common intention while presupposing a prior concert and 
a pre-arranged plan, may be inferred from the surrounding circumstances 
and the conduct of the parties. 

The inference of common intention within the meaning of term in 
Sec. 34 should never be reached unless h is a necessary inference deducible 
from the circumstances of the case.* It is well established that common 
intention presupposes prior concert. Is requires a pre-arranged plan and a 

prior meeting of minds. Several persons can simultaneous- 
Inference of com- jy attack a man and each can have the same intention, 

circumstances of V®* none would have the common intention required 

the case. by this section. In a case like that each would be 

individually liable for whatever injury he caused but 
none could be vicariously convicted for the act of any of the others. No 
elaborate plan or long interval of time is required. It could arise and be 
formed suddenly. There is then the necessary meeting of minds. There is 
a pre*arranged plan, however hastily formed and rudely conceived. But 
pre-arrangement there must be and premeditated concert. It is not enough 
to have the same intention independently of each other. Prior concert and 
arrangement are often to be determined from subsequent conduct but as the 
Privy Council said in Mahdub Shah v. Bfnperor»'* “ihe inference of common 
intention should never be reached unless it is a necessary inference deducible 
from the circumstances of the case*^ This reproduces the ordinary rule about 
circumstantial evidence. At bottom it is a question of fact in each case 
and however similar the circumstances, facts in one case cannot be used as a 
precedent to determine the conclusion on the facts in another. All that is 
necessary is either to have direct proof of prior concert or proof of circumstan- 
ces which necessarily lead to that inference, “or the inerminating facts must 
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be incompatible with the innocence of the accused and incapable of explana^' 
tion on any other reasonable hypothesis.’^^ 

Where the circumstances give rise to a number of alternative inferences 
the safer course is to hold that the act of the individual was his personal act 
and not done in furtherance of a common intention** 

The distinction between the same or similar intention and the common 

intention is real though at times thin and it assumes impor* 
Common intention tance particularly in cases where the occurrence is sudden. 

wh^'”cOTiduct °of Common intention should be inferred from the whole con- 
all persons. duct of all persons concerned and not only from an 

individual act actually done. It cannot be said as a matter 
of law that in all cases, even though the occurrence is sudden any particular 
act of a member would by itself or exclusively form the basis of the conclu- 
sion about the common intention of all.* After a person was ^mercilessly 
beaten and was thrown in a drain when the same people came back again 
and seeing the roan still with life went on beating him with sticks till be 
died, there is no difficulty in coming to the conclusion that they had the 
common intention of killing him * It is difficult, if not impossible to 
procure diect evidence to prove the intention of an individual ; in most cases 
it has to be inferred from bis act or conduct or other relevant circumstances 
of the case ■ 

A pre-arranged plan is not an indispensable requirement of the appli- 
cation of Sec. 34. A common intention may develop suddenly depending 
upon the facts of each case. In B- iV Srikantiah v. State of Mysoref the 
Supreme Court observed that common intention is a question of fact and is 
to be gathered from the acts of the parties. 


In Sukha v. State of Rajasthan f the Supreme Court drew a distinction 
between “common intention^' and ‘‘common object''. “Common intention" 
required by Sec. 34 and “common object" set out in Sec. 149, according to 
their Lordships, though they sometime overlap, are used in different senses 
and should be kept distinct. In a case under Sec. 149 there need not be a 
prior concert and meeting of minds ; it is enough that each has the same 
object in view and their number is five or more and they act as an assembly 
to achieve that objfct. In Karnail Singh v. State of Punjab f it was observed 
that it is true that there is substantial difference between Secs. 34 and 149 
but they also to some extent overlap and it is a question to be determined 
on the facts of each case whether the charge under Sec, 149 overlaps the 
ground covered by Sec, 34. If the common object which is the subject-matter 
of the charge under Sec. 149 docs not necessarily involve a common intention, 
then the substitution of Sec. 34 for Sec. 149 might result in prejudice to 
the accused and ought not therefore to be permitted. But if the facts to be 
proved and the evidence to be adduced with reference to the charge under 
Sec. 149 would be the same if the charge were under Sec. 34 the failure to 
charge the accused under Sec. 34 could not result in any prejudice and 
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in such cases the substitution of Sec. 34 for Sec. 149 must be held to be a 
tormal matter. There is no such broad proposition of law that there can be 
no recourse to Sec, 34 when the charge is only under Sec. 149, 

'■ef" *o other desisions. In Sukha’s case, I 
j Lordships of the Supreme Court observed that when a crowd assembles 

and there IS an uproir and people are killed and injured, it is only natural 

for others to rush to the scene with whatever arms they can snatch. Some 
may have an unlawful motive but others may not, and in such circumstances. 
It IS possible to say that they were all motivated by a common intention 

with prior concert. What a Court of fact should do in such a case is to find 

from the evidence which of them individually had an unlawful object in 

view, or having ongmally a lawful object in view developed it later on 
into an unlawful one,* 


A pre-concert in the sense of a distinct previous plan need not be proved. 

Pre-concert in the common intention to bring about a particular result 

sense of distinctVre* be developed on the spot as between a number 

vions Plan need-not persons, with reference to the facts of the case and the 
be proved. circumstances of the situation. It is a question of fact in 

each case whether in a proved situation all the individual 
concerned therein have developed only simultaneous and independent inten- 
tions or wheihcr a simultaneous consensus of their minds to bring about a 
particular result can be said to have been developed and therein intended 
by all of then). Common it tention requires a pre-arranged plan and when 
the pre-concert has not been proved, the Courts will not infer common inten» 

lion from the mere fact that several accused dealt blows on a certain person 
wnh/a/Ats.* ^ 

If a stolen article, almost at the very moment it is stolen, is handed 

over by the thief to a companion who was with him at the 
Theft case. time of commission ol the offence, the proper inference to 

be drawn from this circumstance is that the second person 
was in concert with him and not merely that he received the stolen property. 
To bring home a charge under Sec. 379 read with Sec, 34 it is sufficient if it 
is established by evidence or circumstances that the accused shared the com- 
mon intention of committing theft with the actual thief.* 

There can be absolutely no doubt that all the four.^accused had a prior 
meeting of minds and they had already planned the crime committed by 
them. It is established beyond any doubt that all of them were armed with 
sharp and blunt weapons. They were l>ing in ambush together at one place. 
They all attacked the deceased together with the weapons and they did not 
leave him till they were satisfied that they had broken both of his legs. All 
this evidence shows that they had a common intention to cause him grievous 
hurt.'’ 


Where both the accused were at the bungalow of one of them before the 

occurrence took place and they came to the spot on hearing 
Examples. tbe protest raised by the deceased and immediately give him 

a beating with ArM/j, these facts clearly pointed to the com- 
mon intention of the accused. It was immaterial as to who caused the grie- 
vous, and who caused the simple, injury to the deceased and either of them 
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could be convicted under Sec. 325 read with Sec. 34 of causing grievous hurt 
to the deceased.* There is no evidence whatsoever of any premeditation or 
of a pre*arranged plan by the assailants of murdering the S, No act or conduct 
on the part of the accused has been proved from which an inference of 
a pre-arranged plan to murder S could be raised.* 

Where the officer-in-ebarge of the prosecution in the Trial Court wrongly 
concedes that common intention could not be inferred under the circum- 
stances of the particular case, that cannot stand in the way of the Appellate 
Court letting aside the order of acquittal based on that concession.* 

The inference to be drawn from a set of given facts is one upon which 
the leading precedents shed a flood of light. Thus, in one case,* a number 
of men armed with clubs went out to enforce a right or supposed right by 
the use of those clubs Ainslie, J.,* inferred their intention to be homicidal 
because of their number, the strength of the opposing force, and the un- 
likelihood of self-control in a moment of passion. But it seems that the 
learned Judge failed to see chat it is one thing to suppose what persons sal- 
lying out for the vindication of their rights by show of force should think, 
and it is quite another thing to hold that what some or a few of them might 
or should have thought all must have intended. 

In short, as remarked before, to think wha^ is likely is not the same 
thing as to intend it. And this appears to have been the view of the 
majority of the Full Bench ovcnuled Ain&lie, J.* So where a policeman 
arrested a thief whereupon the latter shouted for help hearing which his rela- 
tions and castemcn ran up with sticks to rescue him, and in rescuing him 
two of them grievously hurt the constable, the Magistrate convicted all the 
four of grievous hurt, but on appeal Mahmud, J., held that some discrimi- 
nation should 1 e made between the case of the two assailants and the 
remaining accused, for while the common intention of the four accused was 
merely to rescue their comrade, the intention to inflict grievous hurl could 
not be imputed to^these who took no part in it.’ 

In Subbatina's case,® four persons were charged with the offence of mur“ 

der. Evidence showed that the accused Nos. 1 and 2 were 
Murder cases* armed with knives. Accused Nof, 3 and 4 held the deceased 

while accused Nos. 1 and 2 cut him and this attack conti- 
nued even after witnesses attempted to intervene. It was held that all tlie 
accused acted with the common intention of killing the deceased, and the 
fact that the accused Nos. 3 and 4 were not armed made no manner of diffe- 
rence. Accused 1 and 2 were taken in the cart by the deceased, leaving 
accused 3 to 5 in the village, the latter three persons subsequently went to- 
'vards the cart and overtook the cart, that one of these three persons at the 
lime when they reached the Cc.rt said that they' will have to give a sound 
thrashing to the constable and even flnish him and it is after this was said all 
the accused belaboured the deceased and even after the deceased fell down 
all the five of them beat him and left him only after he was dead. 

(K. B J. approved in Barcndra Kumar 
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The words “finish him” are clearly indicative of the fact that he 
wanted the deceased to be killed and it was only after he had given this 
direction that all the accused did the acts which resulted in the death of the 
deceased. These circumstances are enough to the indicate that all the accus- 
ed acted in pursuance of a common intention to kill and that all these acts 
were done as the result of a common intent to kill ; and when that was so, 
this is a case to which the provisions of Sec. 34 could be availed of by the 
prosecution.* Where one accused caught hold of the victim from behind and 
grappled with him and the other four accused came armed with lathis and 
began to beat him mercilessly and continued beating even after the victim 
fell down, it was held that the inference was irresistible that all the five 
accused had the same intention and that the intention was shared'by all in 
the sense that it had been communicated by them to each other before they 
rushed to attack the victim^ simultaneously. 


A mere presentment of a possible danger does not, therefore, constitute 

an intention to court it. It must be foreseen, foreknown 
Whit constitutes premeditated. If, therefore, the assembly understood 

mon"in°eniron.*^°™ realised that a certain offence would be committed or 

was likely to be necessary for the common object it would 
bring the case under Sec. 149 though not under this section.* Knowledge of 
a likely result has been held not to amount to an intention to bring about 
those results. Knowledge of the likely result and the actual result may justify 
the determination of the intention of the actual doer, but are not the 
right factors to determine the common intention of others.* It is not 
sufScieni for joint responsibility for an offence under Sec. 34, Penal 
Code, that the offence actually committed was likely to occur as a result of 
the several persons acting together ; I ut that the existence of a common 
intention being the sole test of responsibility, it must be proved what the 
common intention was and it must also be prov^ that the common act for 
which the accused were to be made responsible was acted in furtherance of 
that common intention.® Knowledge of the likely result and the actual 
result may justify the determination of the intention of the actual doer, but 
arc not the right factors to determine the common intention of others who 
had made a common cause with the actual doer and whose liability for the 
actual acts of the doer will be dependent on the question whether the actual 
acts done were done in furtherance of the common intention of all or not.* 
Again it is not necessary for the liability of <'1I the accused that they must 
have the common intention about the exact result which was to follow from 
the act or about the offence which would be made out on account of the 
actual physical act and its result. There is no justification for oihers to be 
not liable for such acts of the other confederates as were likely to be committed 
in the carrying out of the common intention ar.d which would have been 
normally foreseen and even contemplated by those persons. Only such acts 
arc not to be deemed to be the acts done in furtherance of the common inten- 
tion as could not have taken place ordinarily in carrying out of the common 
intention Such acts would be mostly unpremeditated ones by some of the 
persons joining in the criminal act. For such an unpremeditated act of one 
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Dcrson the others cannot be made liable.' The common intention in further- 
ance of which the criminal act is done ought to be determined from such 
known facts and circumstances which existed before the commencement of 
the criminal act, as the criminal act itself is committed in furtherance of that 

common intention.* 

23. Proof of common intention.— Though prior concert and arrange- 
ment are to be determined from subsequent conduct^ •^thc inference of 
common intention within the meaning of the term in Sec. 34 should never be 
reached unless it is a necessary inference deducible from the circumstances 
of the ca6e’\* This is no more than the ordinary rule about circumstantial 
evidence. At bottom, it is a question of fact in every case and, however 
similar the circumstances, facts in one case cannot be used as a precedent to 
determine the conclusion on the facts in another. All that is necessary is 
cither to have direct proof of prior concert, or proof of circumstances which 
necessarily lead to that inference, or as courts prefer to put it in the time- 
honoured way, “the incriminating facts must be incompatible with the 
innocence of the accused and incapable of explanation on any other reason- 
able hypothesis*'.'* It is well-established rule of law as laid down in the 
casr of Mahbub Shah v. Emperor,* that the inference of common intention 

within the meaning of Sec. 34 should never be reached 
Principle cnunciat- unless it is a necessary inference deducible from the circum- 
ed in Privy Council’s gjances of the case. The same principle will apply even 

when a conclusion has to be drawn as to what is the exact 
common intention entertained between the different individual, if they are 
found to have one or when a conclusion has to be drawn a. to whether a 

particular criminal act done by one i. in furtherance of the common inten- 

tion of all.* 

When common intention is not proved- the prosecution must cstablis^h 
the exact nature of the injury caused by each accused and more so in the 
case when one of the accused has got the beneht of the doubt and has bi-en 

acquitted.’ 

Where the three accused attacked complai^nant in the Erst f 

fn this incident .certain injuries were suffered by the complainant, although 
no injury was caused by a spear. The complainant ran away the 

accused. Whether he or his companions were or were not attacked by a larg 
number of person, at the second incident, the findings make it clear that they 
were attacked by the 3 accused. It seems, therefore that the accused were 
actuated by a common intention to assault the complainant and his a.id 
this inference is justiSed from the circumstances. They did assault -he 
complainant in the first incident. They pursued the complainant and they 
persisted in assaulting him and those who had come to his help. The clear 
implication of this is tLt the assault in the second incident was the result of 

previous concert. 

The High Court found that the common object charged was identical 
with the common intention and it seems that the '''■dcnce to prove the 
common intention was the same which would have proved the common 
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object, if it had been established that there had been an unlawful assembly, 
the accused were convicted under Secs. 323 and 326 read with Sec. 34, Indian 
Penal Code. ^ 

It is difficult if not impossible to procure direct evidence to prove the 

intention of an individual ; in most cases it has to be 
inferred from his act or conduct or other relevant circum- 
inteation. Stance! ot the case.* Direct evidence of common intention 

is a rarity and that common intention has to be found 
mostly on circumstantial evidence.^ This common intention may develop 
on the spot and suddenly.^ The activities of persons working in concert by 
virtue of a common intention and a criminal conspiracy cannot be establish- 
ed by direct evidence as they arc carried on in privacy. Evidence of the 
conspiracy can be gathered only from the members of the family or from 
persons intimately connected with them or from their associates.* In a case 
where a group of persons detain a person carrying some articles and engage 
themselves in some negotiation with him and another group suddenly appears 
at the scene and remove the articles while the first group remain silent 
spectators, the natural inference is that the group which detained the person 
and the group which removed (he articles are members of a gang acting in 
furtherance of a common intention.® The common intention implies acting 

in concert, the existence of a pre-arranged plan which is to 
Common .intention proved either from conduct or from circumstances or 

an* circum- it^ccitninaiing facts.’ The common intention 

stances. in furtherance of which the criminal act is done ought to 

be determined from such known facts and circumstances 
which existed before the commencement of the criminal act, as the criminal 
act itself is committed in furtherance of that common intention,* The 
common intention has to be inferred from a network of facts cast around the 
accused and the jury had to acton just and reasonable conviction founded 
upon just and reasonable grounds.® 

It was held the possibility of a common intention may be inferred from 
the conduct of the assailants or their participation in the commission of the 
crime and from circumstances such as the character of the attack or the 
nature of the injuries inflicted or from the nature of the weapons employed.^® 
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In all cases, whether the crime is committed by a single person or by 
several persons acting together, courts have to determine what was the inten- 
tion of the accused person, and must in almost all cases determine this by 
presumption from the acts done by him and must take into consideration 
all the circumstances of the case. And if in so determining the common 
intention of a number of persons the facts are such as to lead to a conclusion 
that some of those persons had such an intention as would make the offence 
murder, but that in the case of others the intention did not go so far, then 
those latter persons liable to conviction for such offence as would be consti- 
tuted by the acts of the combination if done with the intention held by 
themselves individually.^ The presumption of common intention must be 
8ubj“ct to the same restrictions as other presumptions, it must not take the 
form of a bare surmise or conjecture or suspicion. There must be data from 
which it can be interred and the inference of commoji intention ^^should 

never be reached unless it is a necessary inference dedu- 
Common intention ciblc from the circumstances of the case**.* The common 

to r«trrctrori . intention should be inferred from the whole conduct of 

all the persons concerned and not only from an indivi- 
dual ^ct actually done. As the criminal act done ii not to be assumed to 
be in furtherance of the common intention it follows that the common inten- 
tion is not to be inferred exclusively from the criminal act done. The 
criminal act done will certainly be one of the factors to be taken into con- 
sideration but should not be taken to be the sole factor. Besides proving that 
a certain criminal act was done, the prosecution has to prove the '“xistence 
of c ommon intention and that the criminal act was done in furtherance of 
it, these two are independent facts and one is not to be assumed or inferred 
exclusively from the other.* The common intention can be to do one act 
and another act can be done in furtherance of the common intention. It 
noay be a preliminary act necessary to be done before achieving the common 
intention ; or it may become necessary to do it after achieving the common 
intention or it may be done while achieving the common intention.* 

is a simple case, if the motive or intention of the accused is to 
commit a particular crime, and that motive or intention 
Example. can be proved by direct evidence. But the difficulty 

arises when the intention has to be deduced from the acts 
of the accused. Take, for example, the following cases: A had entered a house 
for the purpose of committing adultery. On an alarm being raised^ some 
neighbours, including one turned him out and gave him a beating. He 
was afterwards prosecuted and sentenced to a month*s imprisonment. On his 
release he, along with his two brothers, ^and C, waylaid /* and on meeting 
him immediately beat him mercilessly with lathis* On his falling down, 
they continued to beat him and only ran away when the villag-rs 
^peared upon the scene to remonstrate with them, died the same night. 
His skull was found to have been fractured in four places. These injuries 
left no doubt in the mind of the Court as to what the assailants* intention 
was, and they were all convicted of murder.^ Now take another case. 6oine 
four years before the assault upon him, one P had broken the leg of 
one A for which he had been imprisoned. It led to two factions On a 
certain day passed by ^*s village, whereupon At with his four brothers 
and cousins, set upon P and brutally assaulted him inflicting countless 
injuries with clubs. Both his legs were fractured in one or two places, 
but there was no injury to the head and though the trunk was bruised no 
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bones were broken, but P died of haemorrhage. The Court held A and 
his party guilty of culpable homicide and not of murder.*- Now take a 
third case. The four accused, who were related and were co-sharers, 
entered field, three armed with sticks and one B with a loaded gun, 
and wanted to turn him out by overawing him with their numbers. As 
P refused, A and his three companions started beating him, but P^ with 
the assistance of another, defended himself and finding themselves worsted 
^ fired and killed The question was what offence the four accused had 
committed ? The question had to be referred to a Full Bench of five Judges 
of whom four held that the firing, being sudden and unpremeditated, must 
be treated as the act of B, from which Ainslie, J., differed asking the 
majority why did B carry a loaded gun if not to use if necessary ? But the 
majority held that since the gun was fired to ward off a counter-attack 
it could not be said that the assailants had started to dispossess after killing 
him, if necessary.^ Other cases similarly decided follow the same principle. 
So where two persons, having conspired to procure a girl, persuaded her 
mother to give her up which she refused to do, whereupon one of them 
fired a gun loaded with pebbles v'hich set up gangrene of which she died, it 
was held that he alone was guilty of murder and his confederate was acquitted 
of its abetment. 3 


In the case of Kassim Pillai v. as the accused 

. approached the deceased Hydrose Kunju accused 5 ex • 

monTntendon to^kiu! claimed, “Here is the man who murdered our uncle ; 

kill him’*. So saying he himself struck the first blow. 
When accused 2 and the deceased were engaged, accused 3, 4, 7 and 8 
stabbed the deceased on his back. Then accused 2 and 3 caught him and 
threw him down fiat on his back. Accused 3, 4 and 7 again gave several 
stabs on his chest and face. It was held the possibility of a common 
intention may be inferred from the conduct of the assailants or their partici* 
pation in the commission of the crime and from circumstance such as the 
character of the attack or the nature of the injuries inflicted or from the 
nature of the weapons employed. The question whether there was such an 
intention or not will in most cases depend on inferences to be drawn 
from proved facts and not on any direct evidence about a pre-arranged plan 
which may seldom be available. The question whether there was common 
intention or not will have to depend in many cases on inferences to be 
drawn from the proved fact and not on any direct evidence about a precon- 
ceived scheme or plan which may not be available at all. Previous animosity 
together with the character of the weapon and the nature of the attack 
make the above the only reasonable conclusion possible. 

There was an exchange of abuse between the deceased and the appellant 
and the relation between the parties became strained. The three appellants 
went to the choupal of the deceased armed with lathis and starred belabouring 
the deceased and he died. There was only one injury on the head and 
there were two other injuries on the shoulders and they must have been 
caused by the two other persons. It was not clear from the evidence on 
record as to who caused the fatal injury on the head. Where actual 
injury caused was sufficient in the ordinary course of nature to cause death 
and it could not be said that the injury wai accidentally or negligently 


1. Inder Singh, I. L. R. lO Lah. 177. and 212 (P. C.). 

2. Sated Ali, 11 B. L- R. 347 (F. B.), 3. Sbuka, 43 I. C, 827 (Cal.). 

approved in Barenrda Kumar Gbose 4« A. !• R« 1952 T« C* 666 at pp« 667| 56^ 
Emperor, 1. L. R. 62 Cal. 137 at pp. 2ll 569 : 1961 Ker. L. T. 736. 


COMMON INtfeKftOK 


3di 


u] 


caused, a strong presumption arises that the intention was to cause the 
injury which has been caused and as such the case would fall under Gl^ (d) 
oi Sec. 300* It would be particularly so if the attack premeditated. It 

must be held that the person who actually caused the injury on the head 
was guilty of murder as dedned in Cl. (3) of Sec. 300. When three persons 
attack another with lathist not upon a sudden quarrel but in concert and 
alter previous consultation, they must be deemed to be acting with a common 
intention and each one's act must be presumed to have been done in 
furtherance of the common intention. 

There was nothing to show that the intention of the person who 
actually caused the fatal blow on the head was different from the 
intention of the others. Hence all the three will be liabH for murder as 
defined in Cl. (3) of Sec. 300. » If two or three of several men proceed 
to assault another man with their fists and if suddenly one of the bystand^s 
joins them and pulls out a knife and stabs him fatally, it might well be 
•aid that Slabbing was not part of the criminal act in which all of them 
had joined but was the individual act of the man who used the knife. But 
where two men each armed with J set out in pursuit of another and 

overtake and assault him, each of them striking several blows, both would be 
equally guilty of the offence committed.* 

In a Privy Council case,* out of the three accused who were connected 

with one another and were livine together, two dealt with 
Examole— Privy deceased while the third, who had strong grounds for 

Connell’s case. entertaining feelings of enmity agaim-t the deceased, grapp- 

led with a witness so that he might not rescue the deceased. It was held that 
the facts justified the inference that the thira shared the intention of the 
other two accused to commit the murder. 

In an English case, where a party of poachers beat a keeper and left 

him icnselcis after which one of them returned and stole 
Englishcaaes. his money, it was held that he alone was guilty of theft.* 

But where eight poachers, all armed with guns, being 
surprised by some keepers who went towards them lor the purpose of appr^^ 
bending them, formed into lines and pointing their guns at the keepers said 
that they would shoot them, and one of them fired a shot wounding a keeper, 
it was held that all were guilty of attempted murder, because they had all 

formed into lines, pointed their guns and threatened to shoot and one of them 
had nearly carried out the threat.* The same view was taken in another 
case in which six sailors for reasons unknown, chased a German sailor 
belonging to another ship, and as the latter took refuge from their attack 
against a railing, he was stabbed by one of them with a knife as a result of 
which he died in a few minutes. The evidence as to the h.^nd by which the 
blow was given was very conflicting. But before the unfortunate man had 
been slabbed, he had been assaulted brutally and in a dastardly manner by 
all the six men, and Bylcs, J., told the jury that in order to convict all the six 
men of murder, there must be evidence of common design, or evidence *bat, 
being present at the stabbing^ they assented and maiiilcsted their assent by 
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assisting in the offence that is, in the use of the tnife. For the men may 
have intended to thrash the sailor, but it did not follow that the/ intended to 
stab him as well * In another case two soldiers went after closing hours 
to a publican’s and demanded beer which he refused, whereupon they return- 
ed uttering threats. They again came back some time afterwards, and one 
of them rushed in, the other remaining without, and while the landlord was 
trying to reject the intruder he received a violent blow from a sharp instru. 
ment from the other soldier which occasioned his death. There was evidence 
that the^ two had returned with the deliberate intention of using violence in 

casetheirdemandwasnotcomplied with, and they were consequently both 

held to be guilty of murder.* ' 


24 . Common intention, when not established -EfiFect of.— If there 

15 common intention established in the case the prosecution would not be 
required to p-ove which of the injuries is caused by which assailant. But 
when common intention is not proved the prosecution must establish the 
exact nature of the injury caused by each accused and more so tvhen one of 
the accused has got the benefit of the doubt and has been acquitted.* 

What IS necessary for the prosecution to prove in a case is whether the 
alleged assault resulting in the death of the deceased was in furtherance of 

thecommonintentionof all the accused and, if this is so^ then each one of 

them would be liable for this criminal act in the same manner as if it were 
done by him alone.* 


25. Applicability to offences under Sec. 304, Part II.— There is 
some difierence of opinion as to the application of Sec. 34 to offences under 

Sec. 304, Part II, Penal Code, According to some autho- 
Difference ot OTiinion. rilics Sec. 34 can in no cate apply to offences falling 

under Sec. 304, Part II, for the element of intention is 
missing in case of such an the offence.* The weight of authority, however, is 
for the view that it is possible to convict an accused person under Sec. 304, 

Part II, read with Sec. 34, Penal Code, provided the 
Allahabad Full Bench Court is of the view that each person taking part in the 
view. commission of the offence acted in furtherance of the 

common intention of all.* The common intention 
contemplated by Sec. 34 is anterior in time to the commission of the crime 
and does not refer to the time when the act is committed. If on the facts of 
a particular case it is proved that the common intention of two or more 
persons was to cause death of a person, and in furtherance of the common 
intention an act was done by one which caused the death of a person, there 
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can be no difficulty in invoking the aid of Sec. 34 whether the conviction is 
recorded under Sec. 304, Part I or Sec. 304, Part II of the Penal Gode.i The 
words “in furtherance of the common intention of all'' in Sec. 34 do not 
mean that all the participants in the joint act must either intend to commit 
the same offence or intend to produce the same result by their joint act. It 
will be enough if all of them in ended to perform the act. Hence there can 
be no difficulty in applying Sec. 34 to cases falling under Sec. 304, Part II. ^ 
In view of the Full Bench decision of the Allahabad High Court,* accepting 
the latter view, the Allahabad cases accepting the former view stand over* 
ruled. Where the accused were not charged under the second part of Sec. 304 
read with Sec. 34, I. P. G, It was not the prosecution case that the two 
accused before the Court attacked the deceased in pursuance of their common 
intention to murder him. They could not have had any intention to*kiil the 
deceased. The common intention which they would have had was only to 
catch the thief and probably to thrash him. In the* very nature of things 
they could not have entertained any intention to murder the thief. The charge 
framed against accused reads : 


“That you on or about the 4th day of January, 1958, at about 3 to 
4 a. m. in R. S. No. 26/3 of village Hosur had committed culpable 
homicide not amounting to murder by causing the death of Dliareppa 
Ghinnappa Dhar of Shegunashi by beating him with sticks and caus- 
ing him injuries *with the knowledge that they may cause death but 

without any intention of causing his death' and thereby committed 
an offence punishable under Sec. 304-, Part II, read with Sec. 35 of 
the Indian Penal Code and within the cognizance of the Gourt of 
Session, Bijapur." 


It wai held that it was clear that even according to the prosecution, the 
accused had no common intention to kill the deceased. The accused at best 
^ave been armed with only sticks. Of course, one or the other or 
possibly both, must have been armed with sticks because most of the injuries 
found on the person of the deceased were likely to have been caused by beat- 
ing with Slicks. The evidence only indicated that both the accused had 
joined in the beating. It by no means showed that both the accused beat the 
oceccased with sticks. Nor was there any evidence to show as to how many 
Plows each one of the accused gave to the deceased. In order to establish a 
common intention the prosecution has to adduce either evidence aliunde dis- 
closing a prior concert or the intention in question must be f utherabic from 
tne acts committed by the accused. In the instant case, there was no evidence 
o show that there was any prior concert. Equally there was no evidence 
? what manner the two accused participated in the attack. Barring 

deceased there was absolutely no ocher 
evidence. Hence the application of Sec. 34, I. P. G., was ro be ruled out. 

DlirH proved in the case. Sec. 35, I. P. G., couM also be not ap- 

pucd. That provision is applicable to a case where a number of persons join 
n an act which is criminal only by reason of its being done with a cerrain 
nowledgc or intention. In order to apply Sec. 35, I. P. G., to the present 
ase, 11 IS necessary for the prosecution to prove that the two accused hav- 

criminal intention or knowledge jointly committed the murder 
the deceased. The facts of the case did not give rise to such an inference.^ 
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If a man comes armed with a pharsa in the company of two others who 
are armed with lathis and all the three cause injuries to their victim^ it can- 
not be said that the only legitimate inference is that the person, who came 
with the pharsa^ came with that dangerous weapon only by way of show 
or to use it only in case there was any resistance and not otherwise. As it 
is, the pharsa vvas actually used as a result of which the injury was caused. 
The person who used the pharsa may not have had the intention to cause the 
death of the victim and also the other two who accompanied him. They may 
just have thought that they might teach victim a lesson , but an injury was 
caused by the pharsa in furtherance of their common intention and this 
causing of injury was not such as may not have been anticipated even by 
the person who did not have pharsa with them. Even the person, who caused 
the injury with the pharsa may not have intended to cause death of the 
victim, but he has to be held guilty of the offence under See, 302, 
I. P. G., on account of the causing of injury by virtue of the fact that 
that injury resulted in the death of the victim and it was suflScient in the 
ordinary course of nature to cause death. If the person, who used the pharsa^ 
himself did not intend to cause the death, but still he is held guilty of the 
offence; under Sec. 300, I.P.G., punishable under Sec. 302, I. P. G , the other 
two who share a common intention with him to cause that injury and which 
was in fact caused in furtherance of that intention, also have to be held 
guilty of that offence punishable under Sec. 302, I. P. C., with the aid of 
Sec. 34, I. P. G.» 

26. Joint liability* — Section 34 deals with the doing of separate acts, 
similar or diverse, by several persons; if all are done in furtherance of a 
common intention, each person is liable for the result of them all, as if he 
had done them himself, for ^‘that act^' and “the act*' in the latter part of the 
section must include the whole action covered by “a criminal act” in the first 
part, because they refer to it.* When a number of persons are engaged in 
tlvi commission of something criminal, all acting in furtherance of common 
intention, each is of course punishable for what he has done as if he had done 
it by himself. 

But his liability does not end therefore he is liable not only for the acts he 
himself does but also for those which he thereby facilitates provided of course 
they are donr in pursuance of the common intention,* It is not necessary for 
the liability of all the accused that they must have the common intention 
about the exact result which was to follow from the act or about the oflFcnce 
which would be m ide out on account of the actual physical act and its result. 
There is no justification for others to be not liable for such acts of the other 

confederates as were likely to be committed in the carry- 
Section dispenses i ng out of the common intention and which would have 
With necessity of as- been normally foreseen and even contemplated by those 
certaining offon- persons.* The law considers all the confederates as one 
ders rtspective acts criminal act as done by that unit, and 

of various o cn er . the unit punishable regardless of the question which 

member of it did which act. If the conditions of Sec. 34 are fulfilled, it 
is impossible to convict the conspirators of different offences. The section 
dispenses with the necessity of ascertaining what are the respective acts done 
by the various conspirators. All that remains to do is to find out the offence 
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con«itutcd by the whole criminal act done by all the conspirators. If the 
nature of the offence depends upon a particular intention or knowledge the 
intention or the knowledge of the actual doer of the criminal act has to be 
taken into account. That intention or knowledge will decide the nature of 
the offence committed by him and fall the others will be convicted of the 
offence, because they cannot be convicted of a different offence. The inten- 
tion of the actual doer must be distinguished from the common intention. 
It is an ingredient of the offence said to be constituted by the criminal act 
and is a personal matter. But it must not be foreign to or inconsistent with 
the common intention, otherwise the criminal act done will not be in 
furtherance of the common intention. It has also to be remembered that 
under Sec. 34, the liability of the conspirators is for the criminal act actually 
done and not for the common intention, e. g. the act jointly intended by 
Example. Even if ^ and ^ formed a common intention to cause 

simple or grievous hurt and the simple or grievous hurt causeed 
by them resulted in death, they will be liable for causing the death. That 
the hurt resulted in death does not mean that the hurt was not caused in 
furtherance of the common intention ; and when the nature of offence is to 
be ascertained, the act done and the effect produced must both be taken into 
account. Of course, if the fatal injury is caused accidentally or in excess of 

the common intention, Sec. 34 may not apply as it may not be held to be 

in furtherance of the common intention.* 

While treating criminal act jointly committed as having term done by in- 
dividual participant asif acting alone, the liability of each oneof them should 
be determined either onthe basis of specific common intention or his own indi- 
vidual intention if in excess of common infention. In other words, the nature 

of the offence committed by various participants should not be determined 

on the individual intention of one of doers which is in excess of common 
intention even though their constructive authorship of tlie act is held estab- 
lished in terms of Sec. 34, I. P. G. 


Now, taking up the question of the responsibility of the joint doers for 
the criminal act as such apart from the intention common or individual, it 
may be safely stated that in determining the liability of joint criminal act 
<j»g as distinct from an offence involving a consideration of 

the mental state it need not be contested that the act com- 
mitted must be precisely the act commonly intended. Of course, in the 
generality of cases an answer to the question vvhether. a particular act was 
comroitted in furtherance of the common intention must be supplied by 
ascertaining as to what was the common intention of the joint offenders. 
Gases are, however.-conceivable when tome of thejoint offenders may commit 
acts, though not intended in pursuance of the common design, but with a 
view to execute the common inteniion, e, g. to avoid or remove any obsiruc- 
Uon or resistance to be put in the proper execution of the common intention. 
In such cases in order to.invo.e liability under Sec. 34, I. P. G., for such 
incidental acts the test is whether the acts are a natural outcome of the com- 
mon intention or are independent of it while there is no justification for 
others to be not liable for such acts of the other confederates as were likely 
to be committed in the carrying out of the common intention and which 
should have been normally foreseen or contemplated by these persons, they 
should not be held responsible for fresh or independent wrongs springing 
wholly from the mind of one of the doers. Clearly then, whether or not a 
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criminal act ia done by several persons in furtherance of the common inten- 
tion of all within Sec. 34 ia a question of fact to be determined on a consi- 
deration of the facts of each case. In this connection, .regard must be had 
not only to a particular individual act but to all the acts which together 

constitute joint act.^ 


27. Cases of joint responsibility- — 1*^ S)ur Khan Bher Zaman 
Empeyor the accused, three in number, with a view to avenge an insult for 
which the brother of the deceased was responsible, opened fire on the party 
of the deceased. It was found that the shots of the accused did not hit any- 
body but both of his co-accused had succeeded in hitting and killing the 
deceased. It was held that the former also was guilty of murder. 


Where a number of men go towards a particular field with a common 
intention of attacking a party engaged therein irrigating a field from a 
particular well in order to prevent them from so doing, and attack them with 
the result that two of the attacked party die of gun-shot, while others receive 
minor injuries with all the accused are equally guilty of murder 
although only one of them was armed with the gun.* 


If, for instance, two or more persons enter a house with the^ common 
intention of committing theft and only one of them is lucky in finding 
the jewels and removes them in furtherance of the common intention, every 
one of them is liable to be convicted of the offence of theft as if he alone 
removed the jewels. Docs it mean that if one of them finds a man waking 

up and hits him so hard that he dies as a result of that injury, every one of 

his companions is liable for the offence. 


liable for murder.* 
without any idea 
them, they carried 
during the course 


It is however clear that, if the persons went out to commit theft and 

it is in evidence that one of them openly carried a loaded gun, all of them 
must be deemed to have intended that murder should be committed in ih- 
course of their committing theft. Every one of them is 
Where a party of men set out to commit burglary but, 
or probability of the likelihood of any resistance to 

with them spears generally seen with agriculturists, and^ _ , , , , 

of burglary one of the resisters sustained a fatal injury it was held tha 
murder was not and could not have been the common intention of tht 
accused party, and the killing, not being in furtherance of any such intene 
Hon Sec. 34: did not apply and each of the accused was responsible only- 
for his individual act.o AgHn, If a person is attacked by several persons 
Tinmbprinff less than five and grievous hurt is caused and is not known 
who caused the grievous hurt, all of them can be convicted of causi g 
grievous hurt with the aid of Sec. 34, provided the criminal act was done in 

furtherance of the common intention of all.® Where is sold m con 

travention of the terms of the licence when both master and licence-holder and 
his servant are oresent, the servant receiving the price, t^he application 
of Sec, 34 would be attracted and the servant would also be liable lor the 
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offence of selling ganja without a licence,* When two persons start 
together for couiznitting robbery and one of them is armed with a 
revolver and the other with a knife courts may presume that the 
intention of these two persons is to use the weapons i/the necessity should 
arise and it could be postulated that the act of shooting with the 
revolver was committed in furtherance of the common intention of both 
the persons.^ Where more than one highway robber is armed with a revolver, 
he cannot be permitted to escape liability for murder on the ground 
that the prosecution has failed to show conclusively who had fired the fatal 
shot. Nor can an armed bandit be allowed to plead, when a person at 
whom he levels a revolver offers resistance, that he did not intend to shoot 
to kill or that the revolver accidentally went off in the course of a scuffle. 
A common intention to use a loaded revolver for .the. purposes of killing, 
if necessary, has to be presumed against bandits and highway robbers, who 
are armed with these weapons, and if a man is killed, the robbers so armed 
and acting in concert are all clearly guilty of murder under Sec. 302 
read with Sec, 34, though each may not have actually Bred a fatal shoot.^ 
This will be so even if any of them are absent at the time of shooting, 
provided they are absent at the moment in connection with that very rob- 
bery.* In the abovc'Cited case the common intention of the accused was to 
commit robbery and in furtherance of that intention different acts were 
committed by different persons. While two of the culprits kept guard on 
the house of the victim of their robbery, two went to his field to bring 
him to his house. In the meanwhile two major sons of the owner of the 
house turned up and one of the culprits on guard shot and killed one of 
the sons. It was held that even those who had gone to bring the owner 
and were not present were guilty of murder. But it has been held by the 
Rangoon High Court that it would be going very far to hold that because 
a man takes part in a robbery in which some of the robbers are armed 
with deadly weapons it can be presumed that he thereby becomes a party 
to an intention to kill any person who may happen to resist them in carrying 
out the robbery. Of course, when a man accompanies robbers who are 
armed with such weapons he must know it to be likely that a murder will 
be committed if the attempt to rob is resisted, but further than that, it is 
not safe to go. Knowledge is not the same thing as intention. Where it 
is not established that there was a common intention among the robbers 
to commit murder, if necessary, then Sec. 34 docs not apply aad such 
intention cannot be presumed.* The principle governing the application of 
Sec. 34, 1. P.G., is well settled that in order that an accomplice can be made 
constructively liable for an offence committed jointly by more than one 
person. It must be established that the criminal act was done in furtherance 
of the common intention of all of them. It is true that similar intention or 
same intention, conceived separately and, independently, is not the same as 
common intention, which postulates pre-planning or prior concert or meeting 
of'minds to conceive and do an act. But it is neither necessary, nor possible, 
in every case to get direct evidence of a prior concert. A common intention 
may well develop even at the spot and it. has to be gathered from the 
surrounding circumstances and the conduct of the parties. The question, 
therefore, whether the accused arc guilty also of the offence of murder by 
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virtue of application of Sec. 34 , I. P. G., is a question which must be 
determined with reference to the facts and the circumstances which have 
been proved in the case. 

Thus where from the facts found in the case, it was manifest that the 
accused were among the group of three or four persons who bad entered 
into the compartment of the deceased and at least one of them had carried 
the dagger which must have been employed in commission of the murder. 
It was held that the primary intention of the whole group may have been 
only to commit robbery, but it was implicit upon the foregoing circum- 
stances of the case that the party must have also conceived to commit murder 
oi the deceased in case of need. They muse have conceived that they would 
also commit murder of the object if he offered any resistance, as the deceased 
appears to have done. 

Holding third class tickets, as they did, the accused could never have 
been fide passengers in a first class compartment where robbery accom- 

panied with murder had been committed. If they were so, they would not 
have disappeared and moved about with some booty, talked in a suspicious 
manner and tried to conceal their persons in the passenger’s shed. The 
murder was undoubtedly committed in the same transaction in which the 
offence of robbery was committed, and it was, therefore, manifest that the 
entire group of three or four persons v^as actuated with the common intention 
of committing robbery at all costs, and it was really in pursuance of such 
common intention which was undoubtedly shared by the accused, chat 
murderous assault had been inflicted upon the deceased by one or more of 
the associates of the appellants, evidently to facilitate their primary design, 
which was to commit robbery, and which, in fact, was committed at least 
in respect of the box of the deceased, which the accused themselves had 
carried away immediately after the murder. Upon the facts found it is 
impossible to dissociate the crime of murder from the crime of robbery 
committed in course of the same transaction in which the accused had un- 
doubtedly participated.^ 

In Mukkanda Murai Pal v, Bmperor,^ two men were armed with guns 
and had plenty of ammunition and they entered the shop for the purpose 
of committing robbery. When they were disturbed in their act by a large 
number of villagers they decided to retreat and in so retreating they fired a 
large number of shots. It is clear that their primary intention was to effect 
their escape from their pursuers and it was their determination to prevent the 
pursuers from arresting them. It may be conceded that it was not their 
primary intention to kill any of their pursuers Their intention was merely 
to effect their escape from the pursuers. But from the circumstances, it may 

be concluded that their intention was to effect their escape even though for 

that purpose it was necessary to shoot any of the pursuers mortally. Take 
another case. An act is alleged to have been commuted by a number of 
specihed persons, hve or more in number, in furtherance of the common 
intention of all of them. They arc prosecuted for rioting and for commission 
of the alleged act in view of the provisions of Sec. 149, Penal Code, inc 

Court acquits all except the appellant giving them the benefit of doubt. At 

the same time its definite finding is that the appellant was associated with 
some at least of those acquitted persons in the commission of the alleged act. 
Can it convict the appellant of the commission of the alleged act applying 
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the provisions of Sec. 34, Penal Code ? The question was answered in the 
affirmative by a FuU Bench of the Allahabad High Court in the case of 

Gulad- * 

In HarchafUi'*s case,® in which on a difference of opinion between 
Dayal, J. and Agarwala, J., Wanchoo, J., agreed with Agarwala, J., the latter 
summarised the law on the point as follows ; 

“(1) Where the finding is that there v>^ere several persons, some of 
them identified and some of them unidentified, who inflicted the in- 
juries, and the Court convicts some of the identified persons arid not 
all, then the convicted accused may be held guilty for the action of 
the unidentified persons. 

“(2) Where there are no unidentified accused, and out of the ac- 
cused persons some arc acquitted on the finding that it is doubtful 
whether any one of them were present at a II, then the remaining 
accused, who arc convicted, cannot be convicted of any supposed 
action of the persons acquitted. The reason is that you cannot 
convict a person on the ground of constructive liability tor the 
action of a person or persons, whether identified or unidentified, 
whose complicity is doubtful or has not been established. 

“(3) Where there are no unidentified persons participating in an 
incident, but out of the accused some are acquitted on the finding 
that it is not certain whether all the acquitted persons were present* 
but it is held that some of them v/ere certainly present, though it 
cannot be ascertained as to who those persons were, even in such a 
case the convicted accused cannet be held guilty of w'hat was done by 
the unidentified persons among those who have been acquitted**' 

Agreeing witli the view taken in Ram Rup^s case^ it has Iceii held that 
the pan, if any, said to have been played by those acquitted cannot be taken 
into account in determining the guilt of the remaining persons who have 
been convicted.^ 

28. No joint responsibility- — From the foregoing discussion it will 
be obvious that the essence ol joint responsibility lies in the common inten- 
tion to commit the act complained of. If the act complained of be murder, 
then all the accused held accountable for it on the strength of this rule must 
be shown to have joined in a plot to kill. It will not suffice that they had 
started to commit an assault. It is, of course, by no means necessary that 
all the accused should have conspired to kill at the same time, for they may 
become of one mind at the last momeni,* but this must be proved by legal 
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evidence. Where all the appellants were seen at that spot of killing a the time 
of bring this fact by itself could not be held enough to prove a common 
intention of the appellants to murder the deceased. It can well be that those 
four persons were standing together and one of them suddenly seeing the 
deceased bred at him* This possibility has not been eliminated by any evi- 
dence on the record. In such a situation when it would not bo known who 
bred the fatal shot, none of such persons could be convicted of murder under 
Sec. 302, I. P. C. 


Where the evidence as to conspiracy under Sec. 120-B, I. P. C., was 
rejected, the same evidence could not be used for bnding a common intention 
proved under Sec. 34, I. P. C.* In Mujja^ar Sheikh*s case,^ Sen, J., observed: 
*'It is quite wrong to say chat if several persons have a common purpose, 
each person will be liable for every act done by the ocher in furtherance of 
that common purpose. . . In order to make a person constructively liable 

with the aid of Sec. 34, Penal Code, for an offence not actually committed by 
him, it must always be shown that the person so sought to be made liable had 
the intention requisite for the constitution of that particular offence. Thus 
to make him constructively liable under Sec. 34, Penal Code, for murder, 
it must be proved that he had the intention of committing murder in common 
with the person or persons who actually committed the murder and who 
were his companions in the joint criminal act or enterprise. Unless this 
intention is proved, he cannot be made liable under the aforesaid section 
even though the murder be committed in order to accomplish some other 
object or purpose shared in common.” 


The phrase all are 
presumed to intend 
the natural consequ- 
ences of their acts-^ 
If has place io crimi- 
nal jurisprudence. 


A stock phrase used indiscriminately by the Magistracy of this country— 

that all are presumed to intend the natural consequences 
of their acts— has, as has been already pointed out, no 
place in the criminal jurisprudence of this country. It 
is not a formula which can take the place of evidence; 
though conduct is evidence from which a legitimate infer- 
ence may be validly drawn in the circumstances of 
each case.® But to base one's constructive liability upon 
a presumed intention is arguing in a vicious circle from which the 
records of reported cases are unfortunately not entirely free. Where for 
instance, three persons, At B and C agreed to attack and assault p with 
a view to punishing him for the damage caused by cattle to their crop, 
the fact that one of them struck a deadly blow killing D, would^ not 
iustify the punishment of all three for murder, though might juati- 

fiably be convicted for causing grievous hurt with a deadly weapon.® 
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There are usually three classes of cases of fatal assault where the question 

of the joint responsibility of several assailants arises, viz. 
Usually three (i) where several persons join in the assault and inflict 

classes of cases of numerous injuries and the cumulative effect of all or some 

fatal assault. injuries is to cause death; (u) where several persons 

commit an assault and inflict minor injuries but one of them a fatal blows 

andhe can be identified ; and {Hi) where , in the case last supposed, the assailants 

cannot be identified. 

In the first case, if several persons jointly attack the deceased with lathis 

fracturing his skull and inflicting a number of other injuries 
F^moles they are all equally guilty even though it may not be pos- 

^ ■ sible to prove which of them actually inflicted the fatal blow.^ 

In the second case, the person who is shown by the evidence to h^e dealt the 
fatal blow would alone be liable ; while in the third case, none of the assailants 
would be liable for the fatal blow.* The dealing of one fatal stroke by one oi 
several assailants cannot form the basis of valid inference that the common inten- 
tion of all the assailants was to murder the person attacked. Take, for instoce, 
an extreme case. A struck B ^vith a hatchet. B fell down, whereupon C hit B 
with a stick and B subsequently died. Now, it is not a necessary inference, mid 
cannot be assumed asamatter of course, thatChad a common intention with A 
to kill B ;nor could Cbc from that fact alone convicted of the niurdcr of B con- 
lointly with .4.® So again where the conspirators intended and started to kill 
.4 but a chance blow from one of them killed another person, B,— but A escapee., 

all ofthem could not be held, apart from Sec. 1 11 , jointly liable foi the murder 

of 

When a large body of men, each of whom has a grievance against an 
individual on account of his misconduct, join in the assault, it rnay be a ques- 
tion of some nicety to determine whether they can all be rightly regarded as 
guilty of the resultant act committed in pursuance of a common object oi in 
pursuance of a common intention. Such a case arose m Calcutta which led 
to a difference of opinion between two learned Judges whereupon the case was 
ultimately decided on a reference to a third Judge In this case the deceased 
a man of dissolute habits, had entered the privacy of a woman and was assaulted 
by a number of villagers while he was m the very act of violating her. The 
deceased escaped out of the room into the corridor where he found himself con- 
fronted by another body of men who assaulted hirn. He ^ to t^ courtyard 
of the house, where still another body of men beat him to death. The accuse d 
were not shown to have taken any part in the as^ult upon the deceased after 
he had escaped from the room, and came to the corridor and finally to the coui t- 
yard. It was held that the accused could not be convicted under Secs. 304 and 
148, and that their assault in the room was justified, they wne entitled to acquit- 
tal.'^ The converse case is presented by the case of the Tmnevclly l iotcrs who 
having felt aggrieved by the incarceration of a political agitator bi oko out uUo 
lawlessness smashing Government and Mumcipal property that cam m tlicu 
way. Here thou^ the lioters formed separate groups their joint tiial was 
held on the ground of common intention as indicated by th' n conduct. But 
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where, for instance, eight persons were concerned in a riot concerning a piece 
of land and the crop standing thereon, which resulted in murder, and it could 
not be definitely said that death was the result of the combined effect of injuries 
inflicted by one Jhubboo and some other imknown persons. Sec. 34 was held 
inapplicable and was held further that even if it were assumed that Jhubboo 
and some other unknown personsinflicted injuries which resulted in death, though 
Jhubboo might be liable for murder by the aid of this section yet his being thus 
found constructively guilty of murder would not necessarily mean that others 
could, with the aid of Sec. 149 of the Penal Code, by a double construction, be 
held guilty of the murder.^ 


Section 34 is not applicable to acts committed in the course of a sudden 

quarrel without any common intention amongst the accused 
1 * 1 .M- r*u every person taking part in the fight would be respon- 

acc^ion'^^ *in^°acts sible for his individual acts.® But where there is proof that 
committed during some of the persons taking part in the fight, which has sud- 
course of sudden denly arisen, go and jointly commit an offence and there 
quarrel. are indications that their joint object was to commit that 

offence, there is no bar for the courts to hold that they had 
formed a joint intention there and then to do that act of violence.® Section 34, 
Penal Code, does not apply where there was no pre-arranged plan and there was 
no evidence as to which of the accused who had beaten the complainant had 
given the grievous injury. In circumstances like these, none of the accused can 
be convicted of an offence under Sec. 325, Penal Code, each one of them can be 
convicted only for the offence of causing simple injuries under Sec. 323, Penal 

Gode.^ 


In Ram Charan Rai v. Emperor,^ the appellant is said to have struck the 
deceased a blow with a lathi. It is not possible to suppose that this boy joined 
in the attack on the deceased at the same time as the men who were armed with 
dharsas and bkalas fell upon him. This boy went over to the deceased as he was 
Iving on the ground and hithim with a lathi^ He is not guilty for two reasons. 
^ the first place, the deceased died instantaneolsly, and it is possible that when 
annellant went over to where he was lying and hithim with a latkihe was already 
dea^d. Secondly, even if life was not yet extinct, the fatal assault was already 
over. This boy cannot be said to have participated in it, and such injury as he 

subsequently caused cannot in any way have accelerated or, indeed, contri- 
buted at all the the death of the deceased.* 

If a m-mb^r of an unlawful assembly is not able to walk away like this and 

has norfor^e To remain on the spot either because he is so injured that he carniot 
has pcriorce . is hcM uo by others, he may still continue to be a 

remove b^msclf or becai the common object of the assembly 

member o being made helpless in assaulting the victim. He can, how- 

subsequent to his hare in the common object by expressions, 

ever, in such Ifhcisalso un- 

leaving no doubt th resp'^ct it would be fair to presume that he was 

able to cxpjss himself mthi^sre^^^^ the objecTs of the unalwful 

a"sscmbS‘’a^d that he had ivithdraiw. himself from the unlawful assembly ■« 
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747 : 40 Gr. L. J. 84 ; Lai ^and, A. LR. 

1931 Lah. 523 (1) : 32 Cr. J- ^34. 

Dost Mohammad, A. I. 

29 (2) ; 199 I. G. 878 . 43 Gr. L.,j. 


498; Masti Khan, A. I. R. 1935 Pesh. 
41 : 155 I. G. 276 ; 36 Gr. L. J. 800. 

Dost Mohammad, A. I. R. 1942 Pesb. 
29 at p. 32 : 199 I. G. 878. 

Gorey v. Rex, A. I. R. 1949 All. 191 at 
pp. 193, 194 : 1948 O. W. N. 286. 

A. I.R. 1946 Pat. 242 at p. 245 :I.L.R. 
24 Pat. 166. 

Rex V. Sadia, A. I. R. 1950 All. 418 at 
p. 420 ; 1950 A. W. R. 37Q. 
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In cases relating to offences of forming unla\vful assembly, or camnutting 

rioting and dacoity, it does not necessarily follow that a mem- 
^ses relating to unlawful assembly who is guilty of rioting is also 

unU^^ul assemWy ® guilty of the offence of dacoity. That would be so only if 

the committing of robbery and dacoity are also the common 
object of the unlawful assembly and the dacoity iscommitted in the prosecution 
of that object. In the absence of reliable evidence of that fact, the fact that 
the unlawful formation of the assembly, rioting and dacoity formed one tran- 
saction and took place at one and the same time would not suffice to make the 
persons, who are not actual participants in the dacoity liable under Sec. 395 
Different persons of the Gode.^ Different persons though aiming to achieve 
though aiming to the same object may possess different intentions, 
achieve the same 
object may possess 
different intention. 

In Aiutukdhari Singh v. Emperoty^ “the petitioners or some of them, had 
once had an interest in this land and that they went to it armed and 
proceeded to Cut the khesari. When Makund remonstrated with them he 
%vas assaulted, of the petitioners, Awadh Behavl, striking him with a blow 
with a garasa on the leg and the other petitioner, Ganga Singh, striking 
him a couple of blows with a lathi one on each of his arms. , . . 
It appears that Makund ran away and was pursued and eventually 
overtaken at some little distance from the field by Awadh Behari who struck 
him with a andby Ganga Singh who struck him with a lathi. . . An 

attempt has been made to support the conviction on the ground that, although 
Mutukdhari and Lai Behari took no part themselves in the assault they joined 
in the pursuit of Makund. It is not at all clear from the evidence that the two 
men really pursued Makund to any distance. It may be that they ran 
athim or after him, butpresumably their intention in so doing was merely 
to scare him way from the land so that they and their labourers might 
continue to cut the khesari without fu’hcr interruption. Admittedly they soon 
stopped and did not go up to Makund or strike him or molest him in any 
way. In these circumstances it is quite imposiblc to apply Sec. 34, Penal 
Code, and make either Mutukdhari or Lai Behari constructively liable for the 
assault committed by the other two men.”® 

In the case of an assault by a number of persons with lathis, even assuming 
thateach one of the assailants had an intention to cause grievoushurt, thatdoes 
not mean that all the assailants had a common intention to cause grievous hurt 
and, if there is no evidence as to which of the assailants caused the grievoushurt, 
it is not possible to convict all the assailants under See. 325 read with Sec. 34.^ 
On the other hand, when there is proof of a common intention Sec. 34 bccome.s 
applicable and all of them may be held guilty even though there is no proof as 
to who caused the grievous hur t.® 

In Emperor v. Koramutla Narasigadu,^ the Madras High Court observed : 
“The deceased’s sister, hearing her brother’s cries, came to the scene and asked 
the accused why they were beating her brother. They then turned from him 
and attacked her, each delivering a blow on her head with considerable force 
with the sticks they held in their hand. One of these blows fractured her 
skull very cxtensive.ly, causing a piece of bone to be pressed downwards OJt the 
bi'ain. This led to death by compression of the brain 


b Parsa Majhi, I.L.R. 18 Gal. L. T. 188. 

2. A. I. R. 1942 Pat. 376. 

3- Mutukdhari Singh c. Emperor, A. I. R. 
1942 Pat. 376 p. 377:200 I.G. 296. But 
see also Hori Lai v. State of U- P., A. 
I. R. 1970 S. G. 1969 where this case has 
been overnjled. 

4. Tillu Ahir v. Rex, A. I. R. 1949 .‘VU. 89 


atp.90 : 1948 A. L.J. 503 : 1948 A. W. R* 
(H. G.)201. 

5. Puttu Lai V. Rex, .A.LR. 1949 All. 88 at 
p. 89 : 1948 L. J. 535 ; 1948 A- VV. R. 
(H. G.) 203. 

6. A.T.R. 1937 Mad. 792 at pp. 793, 
794: 4 M. L. W, 486. 
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“We do not however know, and find no suggestion has been made, which 
of the three accused delivered the fatal blow. In order that all the three 
persons could be found guilty of an offence conunitted only by one of them, 
it is necessary under Sec. 34 that they should have acted in furtherance of a 
common intention. . . . We therefore find it difficult to hold that the 

two persons who did not cause any fracture of the skull had the same intention 
as the person who used greaterforce and did fracture the skull. While therefore 
one person was guilty of murder and two of a lesser offence, we do not know 
which accused committed murder and which the lesser offence. We are there- 
fore compelled . . . to hold that none of the accused could have been found 
guilty of murder.”^ 

In Bahai Singh v. Emperor^ ithas been held thnt‘‘the act which caused the 
death of Dula Singh has not been established against him. According to the 
medical evidence there can be no dovbt that only one stroke was delivered 
and that stroke has been found to have been delivered by Mula Singh. It 
therefore follows that the criminal act was not done by Bahai Singh and Mula 
Singh jointly in furtherance of their common intention. . . 

“According to this section, in order to make both Bahai Singh and 
Mula Singh equally liable for the murder of Dula Singh it ought to 
have been established that both of them struck the deceased .... We are 
clearly of opinion that Bahai Singh has not been rightly convicted of 
the offence of murder under Sec. 302 read with Sec. 34, I. P. G. He 
however was a member of the invading party. They had both armed 
themselves according to the evidence, with deadly weapons. It must have 
been known to Bahai Singh that in case of opposition the weapons would 
be used and at least it must have been known to him that in all probabi- 
lity grievous huit would be caused. He must therefore be taken to have 
abetted an offence under Sec. 325. 

In a Lahore case,® where it wasnot the common intention of the accused 
to commit murder and that if they had a common intention it was only to carry 
off a woman to their house , and in the queuTel that ensued one person was 
killed, it was held that each member of the party of the accused must be held 
liable for his own actions. 

Where the two accused were loitering in suspicious circumstances and 
they were searched by the Police, and in the right-hand pocket of one of them 
was found a revolver wrapped in paper, in his left-hand pocket were six 
cartridges, but on the other accused no incriminating articles were found. Tire 
Magistrate convicted both of them stating that they had common object, viz. 
to possess the revolver for the purpose of committing crime. The High Court 
observed as follows: “But in what way Sec. 34 applies to show that Manmatha 
was in possession or control of the revolver, I do not iindei stand. . . . 

This conviction rests in the end upon no foundatiwi in the evidence oi in 
the findings and I think it should be set aside under Sec. 107. 

29 Sentence in case of joint liability.— It is not possible to accede 
to the proposition that in case of constiuctive liability for the offence of murder 
the appropriate sentence in all cases must be tlic lesser penalty of imprisonment 
for life. The question of sentence must in each case depend upon the facts of 

that case.® 


1 Emperor v. Koramutla Narasigadu, 
A. I. R. 1937 Mad. 792 at pp. 793, 794 : 
4 M. L. W. 486 A. I. R. 1919. 

2. A. I. R. 1919 Lah. 375 at p. 379. 

3. Nizam Din Roshan v. Emperor, A. I. R. 

1948 Lah. 47 p. 48 ! 230 I. G. 295' 

4. Manmatha Nath Biswas v. Emperor, 
A. I. R. 1933 Gal. 132 at pp. 133, 136: 
GO Gal. 618: 34 Gr.L. J. 299 : 142 I. G. 


280: 37 G.W.N. 201. 

5. Raja Gk>palao v. Emperor, A. I. R. 1944 
F. G. 35 at p. 36: 213 I. G. 178 : 1944 
F. L. J. 105 : 1. L. R. (1944) Kar. (F. G.) 
72 : 1944 P. W. N. 61 : 48 G. W. N. 98 : 
1944 A. W. R. (F. G.) 20 : (1944) 1 

M. L. J. 353 ; see. also Rishideo Pande 
V. State of U. P-, A. I. R. 1955 S. G. 
331 : 1955 Gr. L. J. 873. 
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Where the five accused raided the house of one of the deceased and killed 
him and when the brother of the decaesed arrived on the scene, the accused 
belaboured him and he also died, the Sessions Judge awarded death sentence 
on only three of them on the ground that they were armed with axe sand latkiz.nA 
awarded the remaining two the sentence of life imprisonment, the High Court 
held, “no distinction in sentences could be made on that ground. All the five 
accused have been held to be liable under Sec. 34 of the Code. They were, 
therefore, equally liable.*’^ 

Gan the accused-appellants be convicted under Secs. 302/34, Indian Penal 
Code, when they are actually charged under Sec. 302/149, Indian Penal Code. 
The answer to this question is provided by Mr. Justice Venkatarama Ayyar in 
Karnail Singh v. State of Punjab,^ where i t was held that: 

“If the common object which is the subject-matter of the charge unc^i 
Sec 149 does not necessaiily involve a common intention, then the 
substitution of Sec. 34 for Sec. 149 might result in prejudice to the 
accused and ought not therefore to be permitted.’*’ 


30. Section inapplicable.- The section has, of course, no application 
to sections which are limited by their nauti*e to personal acts, e. g. Secs. 307, 

308,* 458^ and 497 and 498.« 

31. Meeting of minds.— It is true that if there i s no pre-concert or mee t- 
ing of minds to form common intention the accused cannot be convicted tor vic- 
arious liability under See. 34 of the Indian Penal Code. 

It is well settled that meeting of minds can be even at the last moment and 

even during the scuffle.’ 

35. Whenever an act, which is criminal only by reason 

of its being done with a criminal knowledge or 
Whcnsuchan act is intention^ IS donc by several persons, eacli ol 

such persons who joints in the act 
criminal knowledge or knowlcdgc or intention IS liable toi tiic act I 
intention. manner as if the act were done by 

him alone with that knowledge or intention. 

SYNOPSIS 

1. Analogous law. 4. Proof of particular intention when 

2. Principle required. 

3. M=a„in^^of ,,,^._The last section deaU with an fo'l-ving ^joint 

intention, this dials with an act fo\lox>nng not a joint but a l^e 

last section raises criminality because of pa' icipa ion i offences which 

because of participation in action. The last section is ''™ •„ 

are independent of intention or knowledge, that ’s. 

Difference beuveen wWch intention 

Secs. 34 and 35. ted to those in which intention or 5 

presumed but must be expressly proved. alcelecl’ 

the intention and teowlcdge need not be proved against no; 

who, however, may rebut the presumption by se ing up 


1. Devisiagb v. State, A. I. R- 1963 M. P. 
29 at p, 30 : 1963 Jab. L. J. 117. 

2. A. I. R. 1954 S. G. 204. 

3. Radha Kishan Yad Ram w. State, A. I.R 

1969 Punj. 204 at p. 207. 

4. AliMiraa,t.L.R. 51 Gal. 265 ; Nabibux, 


5. 

6 . 
7. 


I L R. 52 Bom. 168 ; Nga Pu, A. I- R 

1926 Rang. 207. 

Ghulam, I. L. R. 4 Lah. 399. 

Nea Pu, supra i Ali Mirza, supra. 
GiSndra Majhi v- State, (1965) 32 Gnj 
L. T. 121 at pp. 130-31. 
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criminal. In a case under this section the accused has nothing to rebut till 
the prosecution have established criminal intention or knowledge on the part 

measure of criminal liability under the 
previous section is joint intention, the measure under this section is the extent 
ot intention or knowledge of each accused. A and B beat Cof which beating he 
dies. If It is proved that ^ and B had the common intention of killing C, A and 
S would both be liable, and it does not matter to what extent A and B contri- 
buted. to his death . But, if such intention cannot be proved, it is on the prose* 
cution to prove the intention and knowledge on the part of both- It may be 
that A had intended to kill C, while B had- intended to merely cause hurt and 
no more j butin either case it lies on the prosecution to prove intention or 
knowledge.^ 


2* Principle* — 'The last section dealt with a casein which several per- 
sons were assumed to conspire with the common intention of committing a 
crime. This section goes further and provides that where the element of a parti- 
cular knowledge or a particular intention enters in the composition of a crime, 
all the co-accuscd must be shown to possess that particular knowledge or inten- 
tion in common, otherwise they cannot be held jointly liable for the crime com- 
mitted by any of them.® 

3. Meaning of words. — ^*Act which is criminal only by reason of its being 
done with a criminal knowledge or intent^*, e.g. collection of armed men which may 
or may not be a crime according to the knowledge or intention, as harbouring 
an offender,® and all offences where knowledge or intention is expressly referred 
to. 

4. Proof of particular intention when required.— The Code deals 
with two classes of crimes, (i) those in which the proof of knowledge or intention 
is immaterial; and (u) those for the completion of which guilty knowledge or 
intention must be proved. In the latter case, the act itself may be indifferent 
unless the intention be proved. Suppose a trickster, wishing to palm off a brass 

ring for gold, wants an accomplice and he goes up to another 
Examples. and tells him that he has got a gold ring by theft and should 

like to dispose of it. The two thus manage to get rid of the 
ring the true nature of which is afterwards disoevered and the two men are charg- 
ed with having practised deception. Here the accomplice cannot be convicted 
of cheating, for he had not the same criminal knowledge as his companion though 
his criminal intent was different.* So in the common case presented by a party 
of rioters proceeding to take forcible possession of land in which one of them 
commits murder. Now, if the remaining persons had joined the party with the 
knowledge or intention of committing murder, they will all be equally liable 
for murder, though only one of them had committed it. But if suppose in such 
a case only one accused intended the murder, another wanted only to plunder 
the crops while the third had no particular intention but had joined the assembly 
to see the fun. Here the second and third accused could not be charged for murder 
and the first accused could not be charged for robbery, for the three accused did 
not possess the same criirunal intention. So where several soUders, lawfully em- 
ployed to assist in the apprehension of a person, unlawfully broke open the door 
of a house where the person was supposed to be, and having done so, some of 
the soldiers began to plunder, and stole some goods, the question was whether 
this was felony in all ; and Holt, G. J., citing an old case,^ said : '‘That they were 

1. Adam Ali Taluqdar r. Emperor, A.I.R, 4. CYMoorc’s case, 1 Leach 314: 1 Russ., 

1927 Cal. 324. at. p. 325. Bk., Chap. Ill, p. 161 and 162. 

2. Ibid. 5. 2 Hawk. P. G. 29, See. 8 : I Leach 7 

Section 212, I. P. C. (a) 1 Russ., p. 162. 
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all engaged in an unlawful act i s plain, for they could not justify breaking a man’s 
house vnthout making a demand first, yet all those who were not guilty of the 
stealing were acquitted, notwithstanding their being engaged in one unlawful 
act of breaking the door ; for this reason because they knew not of such intent, 
but it was chance opportunity of stealing whereupon some of them did lay 
hands.” 

But the particular intent here acquired may be proved not only by the 
evidence of common design, but it may also be inferred from a general reso- 
lutionagainst all opposers, whether such resolution appearsupon evidence to 
have been actually and explicitly entered into by the confederates, or whether 
it may be reasonably collected from their number, arras, or behaviour at or 
before the scene of action. As Bramwell, B., in one case^ told the jury : 
**Suppose two men go out together, and one of them holds a third man for the 
puipose of enabling his companion to cut that man’s throat, and his com- 
panion does so, no one could doubt that they were both equally guilty of 
murder.” 

In Ghurey v. Rex^^ where one of the two accused was armed with 
a deadly weapon, namely, a spear, and the other was armed with a 
lalhiy and they had previous enmity with the deceased, in such a case 
the accused who only used a lathi also is guilty of murder even 
though his intention was merely to cause injuries to the deceased because 
it must be held that both the adcused had knowledge that the beating 
that would be given was likely to cause the death of ^ the deceased. 
The doctrine of joint liability of several persons for the guilt of some of 

them applies only to such assemblies as are formed for 
Doctrine of joint the purpose of carrying into execution some unlawful 
liability of several purpose. For if the original purpose was lawful, the 
persons. liability of persons other than those actually taldng part 

in the crime will depend upon, and be measured by, their actual participation 
in the crime and not upon the fiction of constructive liability. 

Asregards the question of mens rea in the case of amaster and servant, and 

principal and agent, in statutory offences, the law has 
riiioatv f been summarized by Dixit, G. J., in GovindPrasad Skarma 

rea in the ^(Lse^Tf V. Board of Revenue, M. P.,® his Lordships observed : 
master and servant. “The wcll-cstablishcd rule is that unless a statute, either 

clearly or by necessary implication rules out mens rea 
as a constituent part of a crime, the defendant could not be held guilty of 
an offence under a criminal law unless he has a guilty mind.”* 


In Halsbury’s Laws of England, Vol. 10 (3rd Ed.), the following 
statement occurs in paragraph 508 on **I^ens rea in Statutory Offences”: 

“A statutory crime may or may not contain an express definition of 

the necessary state of mind. A statute may reqiure a 
HaUbury’s view. specific intention, malice, knowledge, wilfulness, 

or recklessness. On the other hand, it may be silent 
as to any requirement of and in such a case in order to deter- 

mine whether or not mens rea is an essential element of the offence, it is 
necessary to look at the objects and terms of the statute. In some cases, 
the courts have concluded that despite the absence of express language 

1. Jackson, 7 Cox. 357; Allah Ditta, 4 3. A. I. R. 1965 M. P. 66 at pp. 69-70. 

A. L, J. 276. Srinivas Mall v. Emperor, A. I. R- 

‘2- A. I. R. 1949 All. 342 at pp. 344, 345: 1947 P. O. 135, and Hariprasad Rao 

1949 A. L. J. 87. v- State, A. I. R. 1951 S. G. 204. 
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that 


the intention of the Legislature was that mens rea was a necessary 
ingredient of the offence. In others, the statute has been interpreted 
as creating a stiict liability irrespective of mens rea. Instances of this 
strict liability have arisen on the le^slation concemingfood and drugs, 
liquor licensing, and many other matters.** (Pages 273, 274.) 

Then, again, it has been stated in paragraph 511 of the same Ivoume 


“Where a particular intent or state of mindis ofessence of an offence, 
the person committing the act is not criminally responsible if he had 
no mens rea and the act was ordered or procured by another person; 
but the person who ordered or procured to act is criminally responsible. 
In general a person isnot criminally liable for an act or omission unless 
he has himself committed or omitted the act or authorised or known 
of or shut his eyes to the commission or omission. Consequently a 
principal or master is not generally criminally liable for the acts 
or omi ssions of his agents or set van ts whatever his civil liability maybe; 
it is not to be inferred that because he has employed the agent or servant 
in the conduct of business that he has given him authority to commit 
crimes, and it is immaterial whether the act or omission isonefor which 
he is liable civilly in an action for damages.’* (Pages 275 and 276.) 

“The exceptions to the general rule about the existence of mens rea and 

that a master cannot be made liable criminally for an 
•c offence committed by his servant have been pointed 

geiv^al *rulc. out in the case of Mousell Brothers v# London and J^orth 

Western Rly.^ In that case Lord Reading, G. J., 
said : 

^Primafacie, then, a master is not to be made criminally responsible 
for the acts of his servant to which the master is not a party. But it 
may be the intention of the Legislature, in order to guard against the 
happening of theforbidden thing, to impose a liability I'pon a principal 
even though he does not know of, and is not a party to, the forbid- 
den act done by his servant. Many statutes are passed^th tms 
object. Acts done by the servant of the licensed holder of licensed 
prenuses render the licensed holder in some instances liable, even 
though the act was done by his servant without the knowledge of 
the master. Under the Food and Drugs Acts there are again in- 
stances well known in these Courts where the master is made respon- 
sible, even though he knows nothing of the act done J 

and he may be fined or rendered amenable "he 

by the law. Irt those cases the Legislature 1 

act and makes the principal liable without a mens rea. (Page 844.) 

“Atkin, J.. while expressing his agreement with Lord Reading, stated 

the matter thus : * , » i • 

‘I think that the authorities cited by my Loid make it plain toat 
y,h\\cprima facie a principal is not to be made criminally responsible 
for the^ acts of his servants, yet the may prohibit a 

act OT enforce a duty in such words as to make the prohi^tion or the 
duty absolute ; in which case the principal is liable if the act is in 
fact done bv his servants. To ascertain whether a particular Act ot 
Parliament has that effect or not regard must be had to the 
of the statute, the words used, the nature of the duty laid dow , 


1. (1917) 2 K. B. 836 
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the person upon whom it is imposed, the person by whom it would 
in ordinary c&cumstanccs be performed and the person upon whom the 
penalty is imposed*.” (Page 845.) 

Discussing the implications of “offence” under Sec. 228(7) of the M. P. 
Land Revenue Code, the learned Chief Justice observed : “The offence 
under Sec. 228 (7) is of a Idnd what Ghannell, J., described in Pearks, 
Gunstonand Tee, Ltd. v. Ward,"^ as ‘quasi-criminal offences . ..where certain 
acts arc forbidden by law under a penalty, possibly even under a personal 
penalty, such as imprisonment, at any rate in default of payment of a fine 
which form exceptions to the rule that a master cannot be made liable 
criminally for an offence committed by his servant. Tlte acts of extraction or 
removal of mineral arc such as would normally be performed by servants 
or employees. Any particular intent or state of mind is not of the essence 
of the contravention of sub-section (7) and, therefore, if a servant in the course 
of his employment extracts or removes mineral without lawful authority, 
forhismaster*s benefit even without his knowledge or consent, the master 
would be liable to penalty under sub-section (7).** 

36. Wherever the causing of a certain effect, or an attempt 

to cause that effect, by an act or by an omission, 
Effect caused partly is an offencc, it is to be understood that the 
omiaion."^ causing of that cffcct partly by an act and partly 

by an omission is the same offencc. 

Illustration 

A intentionally causes death, pai tly by illegally omitting togive 
.^food, and partly by beating Z' .4 has committed murder. 

Comment 

Analogous law. — 'This section would have been better placed after 
See. 36. It follows as a necessary corollary from Sec. 32, to which it might 
have been added byway of an explanation. Since an act includes an illegal 
omission, the result is the same whether the offence consists of one or more 
acts Or one or more omissions, or partly of one and partly of the othei . 
Criminal law looks in such cases to the result and not to the means by which 
it has been achieved. 


37. When an offen 

* 


en an oiience is commutea uy means scvciai 
P acts whoever intentionally co-operates in the 

ing one of siveral ^c*ts commission of that offcncc by doing any one 

ofthose octs, cither singly or jointly with any 
other person, commits that offence. 


Illustrations 

(a) .4 and 5 agree to murder.^ by severally and at differcul times 
giving him small doses of poison. A and B administer the poison accord- 
ing to the agreement with intent to murder dies from the effects 

of the several doses of poison so administered to him. Here ^ and B 
intentionally cooperate in the commission of murder, as each of them 
docs an act by which the death is caused, they arc both guilty ol the 
offence though their acts arc separate. 


1. 1902 2 K. B. 1 at p. U 
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A and B are joint jailors, and as such, have the charge 
of a prisoner, alternately for six hours at a time. A 
and B, intending to cause death, knowingly co-operate in, 

causing that effect by illegally omitting, each during the time of 
his attendance, to furnish ^ with food supplied to them for that 
pmpose, ^ dies of hunger. Both A and B are guilty of the 
murder of 

(c) a jailor, has the charge of a prisoner. intending to 
cause ^’s death, illegally omits to supply ^ with food, in consequence 
of which Z is much reduced in strength, but the starvation is not 
sufficient to cause his death. A is dismissed from his office, and B 
succeeds him. By without collusion or co-operation wiffi A, illegally 
omits to supply ^ with food, knowing that he is likely thereby 
to cause death. ^ dies of hunger, B is guilty of murder, but, 
as A did not co-operatc with By A is guilty only of an attempt 
to commit murder. 

SYNOPSIS 

1. Analogous law. Meaning of words. 

2. Principle. 5. Liability of contributory. 

3. Distinction between Secs. 34 and 37. 

1. Analogous law. — This is another instance of the commission of 
crime by conspiracy. The three illustrations amply illustrate not only this 
section, but Sec. 35 of which this is a corollary. 


2. Principle.— This section is an illustration of the rule that in the 
case of conspiracy the measure of criminality of each conspirator is t e 
cumulative result and not the individual share in the crime. Indeed, il i 
were otherwise, it would be safer to conspire and distribute crimma 
responsibility among its members. Such a thing, even if perinitted, cou 
not be proved. But it cannot be permitted, because it will be destructive o 
law and order. This section enunciates a rule of universal application, bo, 

Mr. Bishop has summed it up in the following words ; 

Bishop’s view. “In the first place, if several, combining both in intent 

and in act, commit a crime jointly each is . 

same as if he had done the whole alone; and so it is, if each bas 
particular part to do, the whole contributing to one result 
place, since what a man docs by his agent he does by “^tnse , i 
employs another to do a criminal thing forhim, he is gui ty o e sa 
though he had done the thing himself.’*^ 

3. Distinction between Secs. 34 and 37.-(5« notes under Sec. 34.) 


4 Meaninz ot vf or ds Intentionally co-operates,’' i. e. he knows of 
the offence to be committed, but only takes a share rn 

alone does not complete the crime apart from intention. His act alone 
mighthavc been innocuous and insufficient, but as his act was in puisuanc 
of a joint inten'ion, his liability is equallyjomt. 

5. Liability of contributory.— The liability of each 
persons for complicity in a joint action does not depend 
Ld extent of his participation in the crime, but 

of intention. But that alone is not sufficient, for as ffiis section 3 > 

there must be community of action in consequnce of the 
intention, or a combining of both in intent and in act. ^ 

community of action without community of intent, the li ability wil 

1. 1 Bishop^s Critninal Lowy Vol. Ij Chap. XXIII, See* 432 
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v- r.' a- 

sr •' LCSi-s, 

^-arh ^pxecutes bv himself a distinct part of the forgery 

English law. principals, though they were not together when 

tney aie ail priiii- pa , 6 , forgery of currency 

the instruments were complet . ;a.«««eai-pd thatBinelev and Dutton 

note aginst Bingley, Dutton ^ of proper size^ at their house 

bought the paper, and cutit into . , , P R the printed part of the 

itw"s then taken toBatfan, who sttuck off m blank all tne^r n P 

note except the date -^itls we“e th:^^^^ the'itJuse of 

wavy horizontal lines. introduced into the paper after 

Bingley and Dutton, vvhere the w^ermark wa^ntto^ date, line and 

"^Id * SeThrfe we^rS^I-ipa^s. i^bf^ng 

r™^a^etr;i:e\h^^^ " hf rotators we. mutuaBy 

Where two or more persons jointly attack 

his skull with a stick while ^ase is obviously one ofintentional 

result ofwhich is the fracture of hisjc^ liable for the 

co-operation making all the to find which injuries were 

principal offence.® ^ such a threvidence showed that they were 

S'^nctrlSl^nTn^^^^ caufe such bodily injury as was likely to 

cause death.* cneaffed or concerned in 

38 . Where^ several p™ aro^ .t.g g 

Peraon^conccrncd m i different offences by means o 


israi^rry" S. guHty of different 

guilty of different aCt. 
offences. 


Illustration 


A attack! Z d“cot having 

?5.5.T?iits^ ir sf k= 7;.Vy.S“.ts;s 

culpable homicide. 


guilty only of 


1. 

2 . 


3. 


4. 


Bingley, R. & R- G* G. R- ^46. 
Kirkwood, 1 Mood G.G. 304 at p. 31 1 , 
Dade, I Mood G. G. 307; Bingley, R. 

Subbappa Ghenappa, lo Bom. L^^K. 

393; Ram Newaz, I. L. R. 35 Al • » 

but see Gulab, I. L. R. 40 A • _ ' 

Ram Newaz, sul^ra, distinguishing Duma, 

J.p.C.— 41 


i.L.R. iglaldTlis; 9 ““'^^Vaw n’ 

36 Gal. 659 ; Dharam K^ai, ( 1887 ) A.VIMN. 
236 ; Bhola Singh, I. R- 29 Al^- 
282 ; Dh.an |ingh, 9 |c.L^ 

aTr 1951 All. 2 f following Subbappa 
Gbennappa, supra, 
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SYNOPSIS 

1. Analogous law. 3. Principle. 

2. Applicability. 4. Sections 38 and M9. 

1. Analogous law* — This section is the converse of Sec. 34. Under 
the latter section several persons act in furtherance of a common intention, so 
that their liability is joint irrespective of the nature or extent of their contribu- 
tion to the crime. Under the present section several persons combine to commit 
a crime but not “in furtherance of a common intention”. Therefore, as the 
intention differs, so does their criminal responsibility. 

2* Applicability. — Section 38 applies where a criminal act jointly 
done by several persons and the several persons have different intentions or 
states of knowledge in doing the joint act.^ 

3. Principle. — Section 38, I.P. G., says that where several persons are 
engaged or concerned in the commission of a criminal act, they may be 
guilty of different offences by means of that act. Hence, we can only hold each 
of the accused responsible for the individual acts committed by him. TTie scope of 
Sec. 38, I. P. G., came up for consideration before the Lahore High Gourt 
in Sultan v. EmperoTy^ a Bench of the Gourt laid down that— 

“Section 38, which is the converse of See. 34 provides for different 
pujii shmer ts for different offences where several persons are concerned 
in the commission of a criminal act, whether such persons are actuated 
by the one intention or the other.”® 


Section 38 provides for different punishments for different offences 
as an alternative to one punishment for one offence, whether the persons 
engaged are concerned in the commission of a criminal act are set in motion by 
one intention or by the other.* As observed in the preceding article, this 

section assumes the absence of a common intention. For if 
Section assumes there had been community of intention, the case would be 

fn^ention governed by See. 34, and the nature and proportion of the 

contributory act would be immaterial. It is only when 
there is an absence of a common design that there is room for the discrimination 
permitted by tlie section. Such a case would arise, where, in a sudden quarrel, 
a person is struck down by two or more persons. So, in a case, where a quarrel 

arose between one Gheranjan on the one side and Indar 
Example. and Bacha on the other and Gheranjan abused Indar, 

whereupon the latter gave him a blow with a stick and 
Bacha struck him down by a blow on the head with an axe, inflicting two 
other wounds wiih the axe on other parts of the body, any one of the three axe 
woundsbeing sufficient to cause death, the Sessions Judge convicted both under 
Sec. 304 of the Code, but on appeal OldHeld, J., observed that the offences 
by Indar and Bacha could be distinguished from each other; and while 
Bacha was, nodoubt, guilty of the more serious offence of culpable homicide, 
Indar’s offence was that of voluntarily causing hurt. Bacha s blow alone was 
the cause of death, and neither the assault nor the killing was m furtherance 

ofa common intention so as to render the one man liable for the act of Ae 

other The case, therefoie, fell under the provisions ol this section, under 
which, while both are engaged in a ciiminal act, they may be liable for 
different offences.® There may be a common intention for one purpose, but 
not for another purpose, in which, too, the rule of the section would apply. 
Thus in one case, two persons start to commit burglary and one of them 


1 . 


2 . 

3. 


State p. Bhimshankcr Siddannappa 
Tbobde, A. I. R. 1968 Bom. 254 at 
0.259:69 Bom. E. R.7P8. 

A. 1. R. 1931 Lah. 749. 

In re Mallappa Shivappa Kankanwadi, 
(19G1) 2 Cr. L. J. 515 at p. 517. 


4. Barendra Kumar Ghose o. Emperor, 
A. I. R. 1925 P. G. 1 at p. 7 : I. L. R. 
52 Cal. 197 (P. G.) : 52 I. A. 40. 

5. Indar, (1882) A. W. N. 23; see also 
Sutar, I. L. R. 12 Lah. 442. 
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encountering opposition shoots down his opponent : here two 

burglars were engaged in a criminal act, and they had a common intention so 
far Is regards the commission of that act, but the commission of murder was 
neither apart of the common intention nor in pursuance of a common aim. 

Therefore, while the person shooting will alone be responsible for murder, nis 

companion could only be convicted of birglary. 

4. Sections 38 and 149.— The principle of Secs. 38 and 110 applies 
to offences under Sec. 149 and that the liability of individual members of an 
unlawful assembly under the latter section depends on the intention of know- 
ledge of the members.^ 

39. A person is said to cause an effect ‘Voluntarily when 

he causes it by means whereby he intended to 
•‘Voluntarily.** causc it, or by means which, at the time of 

employing those means, he knew or had reason to believe to be 
likely to cause it. 

Illustration 

A sets are, by night, to an inhabited house in a large town, for tlm pur- 
pose of facilitating robbny, and thus causes the death of a 

may not have intended to causc death, and may even be sorry that d„ath has 
been caused by hisact; yet, ifhe knew that he was likely to cause d„atli, he 
has caused death voluntarily. 


1. Analogous law. 

2. Principle. 

3. Meaning of words. 

4. Operation of criminal 


volition. 


SYNOPSIS 

5. Presumed intention. 

6. Intention — Knowledge— Negligence. 

7. “Malignantly” — “Wantonly**. 

8. Effect of coercion. 


however, dcfiircs Its lesser analogue vomuuiniy . 

two wovdsis one of degree. The deftnitioii of this word has ^en avowedly 
borrowed from thcdchnition of “wilfully” as prepaijd by the Gommtssi oncers 
on the Criminal Law of England, where they proposed to dehne it as follow^ . 

“A hurt, damage or other evil consequence ol an act 

Dcanition under shall be deem :d to have been caused wilfully where 
Criminal Law of xhe doer of the act intended such consequence to result 
England. knew or b;lieved that it was likely to result fromhis 

act, or where knowing or apprehending that such conse- 
quence would probably result from his act, he wilfully incurred the risk of 
causing it.”® It will be observed that this definition differs from that of the 
Code only in having a third item which is absent in the Code, namdy that 
relating to the probable result.® 

It will be noticed that the Code does not define^ the word with reference 
to volition, but rather to the causation of effects. This word frequently occurs 
in describing offences affecting the human body, and as tlyese form by no 
means the least important of offences prescribed in the Code, it is essential that 

the exact import of the term should be clearly understood. 

1. Bhagw^ot sVng^.;. Emperor. A.I.R. 1936 “wilfully** is now curreu in 

Pau48lat p. 485 f 162 I.C. 563 : Roper v. Knoti IQi 

r.r L 1 630 • 17 P. L. T. 350. Senior, (1803) 11 Ct- !>♦ 
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The definition here given has been, from the commencement, the subject 
j of hostile comment, as it overlooks the difference between 
^ Distinction between “intention’* and “knowledge of likelihood” and tends 
ledee*^^°” regard these as convertible terms. But that “inten- 

tion” is distinct from “knowledge” or “knowledge of likeli- 
hood” cannot be denied and was also clearly conceded in the Indian Law Com- 
missioner’s Report/ but they justified their draft definition on the grotmd that 
as the penal consequence in the two cases is the same the distinction between the 
two terms is a distinction without difference, and their retention enables the 
Court to define more accurately the state of mind present at the time of the 
doing of a criminal act.^ Let itbe supposed that A was wdlfully tomutilate 
the person of By not intending to kill him, but only to injure him from a 
motive of revenge. Suppose also, that he did this, knowing that death, 
though notacertain result, was yet likely toresultfrom whathe did, and that, 
in fact, death did result, it cannot be presumed, be doubted that the legal penalty 
ought to be just the same as if A had directly intended to kill.^ This is, 
then, the sense now stereotyped, in the Indian Grinunal Law, so that a person 
shall be deemed to cause an injury “voluntarily” if he either intended it 
to result d.irectly from his act or omission, or believing that it was in any 
degree probable that such injury would resultfrom his act or omission, he 
incurred the risk of causing it. 

2. Principle.— The word “voluntarily” has been given an artificial 
meaning and at variance with its ordinary sense solely for the purpose of the 
Code. In that sense the predicament of “voluntary offenders will include not 
only those who directly intend to inflict a particular injury but also all such 
as wilfully and knowingly incur the hazard of causing it”/ For the purposes 
of criminal law, an act or omission is voluntary if it might have been avoided 
by the exercise of reasonable care; thus a negligent act or omission 
is willed, because the person responsible does not will to preverit the 

commission or omission.® “The proper test of guilt 
in such cases is that of knowledge and consciousness on 
Test of guilt. part of the malefactor that hurt or damage is likely 

to result or will probably result, from what he does; his 
criminality consists in wilfully incurring the risk of causing lessor ®tiffering to 
others The case of a party so misconducting himself, and so regardless 

of the ‘interests of others seems Jth '®tL most 

d?rect'’intcntrW^ illegal ^V^he™ SeT SoLced”-’' 

properly by described as the voluntary author of the mischief produced. 

- - . f —^*^Causes it by means^* : Means here signifies 

3. Meaning of employing those meanSy'* which alonedeter- 

actsaswcllasomissions. ^ Sf^r 26 I P G 

mines his criminality. “Knew or had reason to behevc . See bee. ib, 1. r. U. 

^ criminal voXiUon — It is by no means easy to define 

4. orcsciscand perspicacious the exact significance of the 
word"^CTunmrily”. The section de&ics it by applying to it the test of 


1 . 

2 . 

3. 


4. 


S. 


First Report, Note B. 

l‘llK‘w"commissloner>s Seventh 
Report, Sec. 25; Indian Law Gomm.s- 
siopf-r’s First Report, Sec. ^ lU/. 
English Law Commissioner s Seventh 
Report, Sec. 22 approved andfollowed 
in FirM Report, See. IOj. 
lialsbiiiy's "J 


G. 


Vol. 9, p. 10, footnote (A), cited and 
relied on in Ram Rup o. The Grown, 
A. 1. R. 1951 Punj. 418 at p. 419 : 
52 P. L. R. 193 : 5 D. L. R. (Simla) 
223 : 4 A. I. Cr D. 534 : 52 Cr. L.J. 
930. 

English Law Commissioner’s Seventh 
Report, Sec. 23, cited in First Report, 
See. 106. 
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“intention”, “knowledge” and “reasonable belief”. The last has been 
defined before, and its meaning has been set out there. “Intention” and 
“knowledge” remain. Now the word “voluntary” as understood in the 
light of “intention” is, as Bentham pointed out, an ambiguous term,^ for 

it may mean either “willing” or “uncoerced”. Again 
Voluntarily as the “intention or will” may regard either of two objects ; 
cmderstood in the act itself; OT (6) its consequences. Of these 

light of intention. objects, that which the intention regards may be styled 

intentional. If it regards the act, then the act may be said to be intentional; 
if the consequences, so also, then, may the consequences. If it regards both 
the act andtheconseq ences, the whole action may be said to be intentional, 
whichever of those articles is not the object of the intention, may, of course, 
be said to be unintentional.^ Now tire act may be intentional, without the 
consequences, as when intending to touch a man you chance to hurt him. 
So the consequences of an act may be intentional without the act being inten- 
ti<mal atevery stage, aswhen yourun against aman with a view to push 
him down, but a second man coming in on a sudden between you and the first 
man, before you can stop yourself, you run against the second man, and by 
him push down the first. ^ But the consequence of an act cannot be inten- 
tional, without the act being itself intentional in at least the first stage, as 
where the second man pushes down the first man before you have a chance to 
touch him.* The Code, therefore, adopts this test when it judges of a 
man’s intentions by the consequences. But a consequence when it is intentional 
may either be directly or only collaterally intentional. It is directly 
intentional when the prospect of producing it constituted one of the links 
in the chain of causes by wWch the person was determined to do the act. It 
is collaterally intentioiral, when, although the consequence was in contempla- 
tion, and appeared likely to ensue in case of the act being performed, yet the 
prospect of producing such consequence did not constitute a link in the 
aforesaid chain. 


5. Presumed intention. — Here the Code takes note of both intentions, 
direct or indirect. But it will be observed that the intention so far is real 
and not presumed. Presumption, no dcubt, enters largely in the determination 
of collateral intention, but it is the mea«5by which such intention isjudged. It 
is never taken for granted, and it is here that the Indian law presents striking 
divergence from the English law, in that it only takes note of actual and not 

presumed intention in determining criminality, though 
Divergence between this sometimes leads to awkward consequences, as in the 
English and Indian case® where the accused intending to murder his father-in- 

law dealt him three stunning blows felling him senseless 
on the ground. The accused believing that he was dead, set Arc to the hut 
in which he fell wath a view to removing all evidence of tlic crime. The fire 
so kindled killed the man, and the question arose what offence the accused 
has committed. In so far as he attempted to murder him by dealing him 
three blows, he was admittedly guilty of attempt to murder under Sec. 307 
of the Code. But was he guilty of any tiling more ? He had, set the house 
on fire not with the intention of killing the man, butwith the sole intention 
of destroying incriminating cv'idcncc against himself. He had not the re- 
motest thought that his \’ictim was still alive when he lighted the Arc. At 



2 . 

3. 

4 . 

5. 


Principles of Alorals and Legislation, \’ol, 
1, Chap. VllI, pp. 10, 11. 

Ibtd., Chap. VIII, Sec. 1. 
ibid Chap. VIII, Sec. 

Ibxd., Chap. VIII, Sec. 5. 

Khandu, I.L. R. 15Boni. 191, loUowcd 


in Palani Goutidan. J. I... R. 12 Mad. 
r>49 at p. 55B (F. 15. ; contra (obiter) 
ill KJmbi, 1. R. 1921 .Ml. airjjKalia- 
ppa,A.I.R. 1933 Mad. 798, distiu- 
guished in Gajjan Singb, A. I. K. 1931 
Lalv. 27 at p. 28. 


326 INDIAN PENAL GOOfe [;§. 

the same time it compassed his death. Under English law, such a case would 
present no difficulty, for it will presume an intention to kill from the fact 
accomplished. But this is not the test adopted in Indian jurisprudence. 
And hence the unsatisfactory decision of the majority of the Courts that the 
man could not be convicted of murder, as he did not light the fire with 
the intention of killing the deceased.^ In another case,* the accused had 
killed his own mother, by beating and kicking her, and the question was 
raised but not decided, whether the brutal treatment of an old woman by a 
powerful man would, in such a case, raise an inference of knowledge of the 
likelihood of death. 


Culpable 

gence. 


6. Intention — Knowledge— Negligence. — But the case* last cited 
is instructive, for it draws a distinction between intention, knowledge of 

likelihood and mere rashness or negligence. “Culpable 
negli- rashness” is acting the consciousness that the mischiev- 
ous and illegal consequences may follow, but with the hope 
that they will not, and often with the belief that the actor 
has taken sufficient precautions to prevent their happening. The imputability 
arises from acting despite the consciousness {luxurid). Culpable negligence 

is acting without the consciousness that the illegal and mis- 
Knowledgc. chievous effect will follow, but in circumstances which 

show that the actor has not exercised the caution incum- 
b-'nt upon him, and that if he had he would have had 
the consciousness. The imputability arises from the neglect of the civic 
duty of circumspection. It is manifest that personal injury, cor sciously and 
intentionally caused, cannot fall within either of these categories, which are 
wholly inapplicable to the case of an act or series of acts, themselves intended, 
which are the direct producers of death.”* Eliminating, then, the 
extreme cases of intention and rashness, we have the intermediate state of nund 

in which the culprit “knew or had reasem” to believe that 
Intention. the effect” “likely” to be produced by the me^s which 

he had employed. These words play an important 
part in the description of offences dealt with by 
Secs. 279, 282, 284—289, I. P. G., and, of course, the important Sec. 299, 

I. P. G., deflating culpable homicide and itsallied sections. Under this clause 
if the reason existed, the Court presumes knowledge of the consequence apart 
from any actual knowledge that the accused may have possessed.® But even 
then the presumption is rebuttable and the accused may show that thoi^h 
he had reason to believe, he had also other reasons against it. Suppose, for 
instance, that a person should drive a buggy obviously along narrow, crow- 
ded street. He might not intend to kill anyone, but the fact the lane 
was narroir and crowded is reason from which he might well infer that 
his actwaslik -ly to kill some person. In such a case, then, it he should 
cause death, he would be guilty of culpable homicade, and even of murder, 
ifit should be found asafact thathe further knew thathis actwassoi^i- 
ncntlv dangerous thatit must, in all probability, cause death as contemplated 

in Cl (4) ofS'C. 300. Such an inference would be drawn, if a man should 
drive a buo-gy furiously not merely along a crowded street, but 
intentionall/' into the midst of a crowd of persons. On the other hand, 
ffiough driving through a crowded street or a crowd of persons, he may 
show that he was making for a train to discharge an important business in 


1 . Sec this case further commented under 
See. 302, I. P. G., post. 

2. Nidamarti, 7 M. H. G. R. 119. 

S. Ibid. 


4. PcrHallowav, J., in Nidamarti, 7 M. H. 
C. R. 119; Morgan, 9 Gr. L.J. 393. 

5. Suiiku Seethaiah, 6 1. C. 774. 
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a distant part of the country which he could not otherwise fulfil. In such 
a case, the Court will piesume that his intention was not to cause death, 
but to save time.* ’ 

The question whether the effect produced was premediated or known 

to be probable by the author is, therefore, always aques- 
Causal relaticm- tion of fact to be determined according to the particular 
d«r andTh^ deed circumstances of each case. But whatever the facts, the 

to be established, prosecution have to pi ove them with sufficient clearness so 

as to establish a causal relationship between the doer and 
the deed for, otherwise it may be merely a case of post 
hoc ergo propter hoc which isas great afallacy in logic asitis in criminal juris- 
prudence. Suppose, a sportsman shoots at a fowl with intent to kill and 

steal it, and indoingso he kills a person who was hidden 
Example. behind a bush and of whose presence the sportsman had 

no knowledge. Here, although the death was caused by the sportsman, still 
ashe had no reason to believe that it was likely, he could not be said to have 
voluntarily caused it.® But if suppose that, in such a case, he had sent the 
deceased in the bush to raise fowls, that fact would alter his criminality, for 
itwll, then, be arcasonfrom which he could have foreseen the result.® This 
view finds support in an English case in which the prisoner was out poaching 
by night with two other men . He had a gun with him lent him by his brother . 
The prisoner had just cocked his gun when hewaspursued by the watchman. 
He ran for a short distance and then turned round when his gun went off, 
wounding the watchman on the shoulder. The prisoner was tried by Lawrence . 
J., who charged the jury that a man must be presumed to intend the 
natural consequences of his acts. The prisoner was convicted and senten- 
ced to '18 months’ imprisonment, but the Court of Appeal set aside the 
conriction, holding that the direction of the Judge to the jui y was incorrect 
and misleading, insmuch as a proposition of law it was incorrect that 
a man must be presumed to intend the natural consequences not only of 
his intentional acts but also of his accidental acts.^ 

7, “Malignantly” — -“Wantonsly”.— There are sections in which the 
Code does not confine itself to the terminology which it has explained in this 
chapter. It uses, for example, the words “mali^antly”® and “wantonly”® 
whichhavebeen nowhere defined. As their vse is limited, their significance 
will be considered under the sections in which they occur. 


8, Effect of corecion. — The effect of coercion is stated in Sec. 94, 
G. It does not justify a murder. Consequently, the act of a person 
who by threats of death isinduced todo an act in order to facilitate the 
commission of a miirder is a “voluntary” act within the meaning of this 

section.^ 

®[ 40 . Except in the ^[chantersl and sections mentioned in 

“Offence** (3) of this scction, the word 

‘'offence” denotes a thing made punishable by 

this Code. 



1. Per Peacock, C. J., in Gorachand Gope, 6. 

B. L. R. (Sup. Vol.) 443 (F. B.). 7. 

2. Section 299, I. P. G., Ulus, (c), post. 

3. Ibid.y Illus. (A), post. 8. 

4. William Davies, (unrep.). Times, 11th 
March, 1913 (summarized in 7 G. W. N. 9. 
I25n.). 

5. Sections 153, 270, I. P, C, 


Section 155, I. P. G. 

Killikyatra, (1912) .M. W. N. 1103 : 
19 I. G. 207. 

Subs, by Act. 27 of 1370, Sec. 2, for the 
original section. 

Subs, by Act 8 of 1930, Sec. 2 and 
Scb. I for “Glinptcr”, 
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In Chapter IV, ^[Chapter V-A] and in the following sections, 
namely. Secs. ^[64, 65, 66, "[67], 71], 109, 110, 112, 114, 115, 116, 
117,187,194,195,203, 211, 213, 214,221, 222,223, 224,225, 
327,328, 329,330,331,347,348,388, 389, and 445, the word 

“offence’’ denotes a thing punishable under this Code, or under 
any special or local law as hereinafter defined. 

And in Secs. I 4 I, 176, 177, 201, 202, 212, 216, and 441 

the word ‘‘offence” has the same meaning when the thing 
punishable under the special or local law is punishable under 
such law with imprisonment for a term of six months or upwards, 
whether with or without fine.] 

SYNOPSIS 


1 . Analogous law. 7. Mens rea. 

2. Other offences, andf^no offences. 8. Mens rea is an integral part of the offence. 

3. English law. 9. Rules and byc-laws. 

4. “ ‘Offence’, in the Procedure Code.” 10. Clause (2). 

5. Offence in the Code. II. Motive. 

6. Continuing offence. 12. Offence without motive. 


1, Analogous law. — This section, as originally drafted formed GI. (27), 
but it has been since amended by several Acts.^ Its terms are further enlarged 
by an explanatory definition added to Sec. 216 for the purpose of that section.® 
Section 216 very clearly provides for the punishment of harbourers only 
where the person harboured iswanted for an offence for which certain punish- 
ments are provided. No provision whatever is made in Sec. 216 for the punish- 
ment ofaharbourer where the man harboured is wanted for an offence 
punishable with imprisonment of less than one year. Definition of the word 
“offence” in Sec. 40 cannot affect the clear provision made in Sec. 216 for 
the pimishment of a person who harbours an offender.® 


2. OtHer oflfences, and no offences. — -An abetment^ of, or an attempt® 
to commit an offence is initself an offence within the meaning of this sec- 
tion. But vagabonds and habitual robbers, as such, though liable to arrest 
under Sec. 55 of the Criminal Procedure Code are not arrested tor the 
commission of any “offence” within the definition here given so that resistance 
by them cannot be punished under Sec. 224 or Sec. 225 of the Indian Penal 
Code.® The object of this and other similar sections, e.g. Secs. 118, 
144, 145 of the Crimmal Procedure Code, is the and not the/.a«^r4- 
ment of crime.*® Consequently, there can be no offence , for as soon 
as there is one there can be, then, no prevention. So neglect to i^ntam a 
^fe and children is not an offence; consequently, an order passed for mam- 
under Sec 488 of the Criminal Procedure Code does not amount 
to a coLiedon Fot af offence.** It has been held that a proceeding for 


1. Ins. by Act 8 of 1913, Sec. 2. 

2. Ins. by Act 8 o w, v 

3. Ins. by Act 10 of 1886, Sec. 21(1). 

4. See footnote 6 on p. 327. 

5. See amended Sec. 216, 1. P. G., post. 
The term “offence” includes offences 
punishable under English law also, 
lide Act VIII of 1913, Sec. 23. 

6. Deo Bakhsh Singh v. Emperor, A. I. R. 

1943 Oudh. 51 at p. 52; 1942 A. W. R. 
(G. G.) 353 (2). 


7. 

a. 

9. 


10 . 

11 . 


Spier, (1887) P. R. No. 49. 

Per Banerji, J., in Ajudhia, I. L. R* 
17 AU. 120. 

Kandhia, I. L. R. 7 All. 67, following 
Shasti Churn Napit, I. L. R. (1882) 
8 Gal. 331; Gopilal Sharma, I. L. R- 
(1955) Nag. 395. 

Umbica Prasad, 1 G. L. J. 271. 
Ponnummal, I. L, R. 16 Mad. 234, 
following Golam Hoosein, 7 W.R* 10 i 
Thakur Ira, 5 B. H. G. R. 81. 
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realising the legal fare under Sec. 28, Public Conveyances Act, 1867, is not 
a proceeding in respect of an offence.^ 

The unauthorised use of the water was not an "offence** and the order for 
levy of special rates for user thereof was not the imposition of a penalty for 
an offence.® 


English law. — The Code adopts the simpler but less discrinunating 
nomenclature of "offence** to describe what would be classed in England 
as treason, felonies and misdemeanours, treason itself being divided into 
two classes : (t) Grand Treason (or High Treason); and (it) Petit Trea- 

son. High Treason consisted of any overt act signifying an intention 

to Idll or destroy the King or to do him any bodily 
High treason. harm, tending to his death or destruction, maiming 

or wounding, impiisonment or restraint.® To levy 
war against the King,^ to adhere to his enemies,® are other cases of High 
Treason. Lese magistie or active disloyalty is also cited by Glanvll as an 
instance of High Treason.® 


"Petit Treason” is when a servant kills his master, a wife, her husband, 

or when a secular or religious man kills his prelate or superior 
Petit treason. to whom he owes "faith and obedience’*.’ Petit treason 

as a cistinct offence has long since ceased to exist, 
such offences beingnow "deemed to be murder only and no greater offence**.® 
The word "treason** is, therefore, now confined to signify High Treason 
merely,® 

"Felony” was a term reserved by English law to designate all offences 

punishable with death and forfeiture. It is variously 
Felony. derived and described. In 'Terms de la ley it is said 

of serious crimes that they are called felonies of the ancient 
English word "ye//”or "fierce** because they arc intended 
to be done with cruel, bitter, fell, fierce, or mischievous minds.^® But 
another writer describes the word as signif^ng an offence which occasions a 
total forfeiture of property to which capital or other punishment may be 
superaddedaccordingthe degreeofguilt.^^ Alarge number of serious offences 
are now created felonies by statute, and their punishment is either death 
or penal servitude for seven years.^® 

All other offences are now called misdemeanours, sometimes also ter- 
med mispHsonSy and which, therefore, include all crimes 
Other offences. and offences not being treason and felonies, and which are 

punishable by either fine or imprisonment or both.^® 
It may be added that while the Penal Code has adopted 


1. Vali Mittra, I. L. R. 44 Bom. 463. 

2. Jawala Ram v. State of Pepsu, A. I. R. 

1962 S. G. 1246 at p. 1248 : (1962) 
2 S. G. R. 503. 

3. Stephen’s Criminal Law, 40. 

4. Arcnbold’s Criminal Pleadings, 883-990; 

Stephen’s Criminal Law, 40—44 : 4 

Black, Chap. VI. 

5. Ibid. 

6. GlanvU, Lib., 1 G. 2 ; Black. 75. 

7. Terms de la ley, “Treason”. 

8. 9 Geo. IV, c. 31, Sec. 2 ; 24 & 25 
Viet., c. 100, See. 8; Russ., p. 644. 

9. Per Blackburn, G.J., in O’Brien, 1 I.L. 
(O. S.) 176. 

10. Go. Litt. 391a; 4 Black 307 ; I 

I. P. G.— 42 


Pollock and Maitland’s History of 
Criminal Law, 284, 286; ibid., Vol. 2, 
125, 463-466, 467-478, 509. 

11. 42 Black95;l Hawak. Gh. 25,Sec. 1; 
1 Russ., Chap, IV, p. 186. 

12. 7 & 8 Geo. IV, c. 28, Sec. 8, under 
which transportation was the punish- 
ment provided, but it is now com- 
muted into penal servitude, 20 & 
21 Viet,, c. 3, Sec. 2. 

13. 1 Russ., Chap. IV, p. 187 ; but the 
use of the term “offence” is not foreign 
to English law. As Gollins.J remarked 
in a case '*Prima facie an offence is 
equivalent to a crime”; Derbvshire Goal 
Go. V. Derby, (1896) 2 K. B. 57 and 58, 
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the simpler mode of describing all pimishable acts as “offences”, the Criminal 
Procedure Code had to sub-divide offences into warrant cases' and summons 
cases^ the former being more in the nature of felonies, and the latter in the 
nature of misdemeanours.® 


4. ^Offence* in the Procedure Code.’’ — The definition of “offence” 
as here given differs materially from that adopted in the companion Code,* 
where it is thus defined ; 

“Offence” means any act or orrussion made punishable by any law for 
the time being in force. 

It also includes any act in respect of which a complaint maybe made 
under Sec. 20 of the Cattle Trespass Act. 


The definition isobviously much wider than the one given here because 
the Procedure Code providesfor the trial ofall offences under and without the 
Code, while the Code hastodefine the terms with strict reference toils future 
use in the Code itself. The term as used hei*ehas, then, no reference to the 
Procedure Code, or English law, and a conviction under cither is, then, not 
a conviction for an “offence” within the meaning of the Code, unless it con- 
forms to the definition of the term ashere described.® {See also next paragraph.) 


5. Ofifence intheCode. — Whatisthenan “offence” ashere described ? 
It is said to dcnotc“a thing made punishable by this Code”. Now the words 
“a thing” is as vague as it is comprehensive, for it may mean cither a 
subject or an object, the doer or the deed. But it is obviously used in 
the latter sense as connoting acts and omissions made penal by the Code.® 
But no legal responsibility attaches to them apart from the doer. It is he who is 
punishable in respect of them. The term must mean, then, acts and omissions 
for which a person is punishable under the Code. But the language of the 
section is inapt, for it speaks of “a thing made punishable by the Code”, 
which, of course, could only mean the doer punishable by the Code. But 
though this sense is clear, it is not inevitable and has been the subject of 
judicial comment.’ 


6. Continuing offence. — ^Giving daily exliibitions by means of a cine- 
matograph in a building not licensed under the U. P. Cinemas (Regulation) 
Act (Act No. 3 ofl956), is not a continuing offence soastogivc jurisdic- 
tion to the Magistrate to impose a daily fine. 


An act of giving an exhibition by means of a cinematograph continues 
only so long as the exhibiton lasts; once the exhibition finishes the act ceases 
to remain in existence or to continue. If after an interval another exhibition 
is given by means of the cinematograph it is a repetition of the act and 

not its continuation. 


1. 

2 . 
3. 



tion 4 {w), Gr. P. G* 

rrant cases, ibid., Ghap. 

1-259V Summons cases, iota-, t*nap. 

C (Secs. 241-250). 
tion 4 (o)* Gr* P* 

^patraol L. R. 19 Bom. 105; Ganesh 
landerao, I. L. R 13 Bom. 306, 
Dorga Ghetty, I. L. -R. 5 Bom. 

3 in which full sigaificaitce of the term 
set out, per Melville, J. 


6. Reference, 3 M. H. G. R. (App.) 11 ; 
Moorga Ghetty, I. L. R. 5 Bom. 338 ; 
Narayan Dhondev, 6 I. G. (Bom.) 529; 
Keshwar Lai v. Girlsh I. L. R. 29 Gal. 
496 ; Po Han, 7 L. B. R. 63; Lewis, 
I. L. R. 38 Mad. 733; Ganesb, 10 
I. C. (S.), 168, 

7. Moorga Ghetty, I. L. R. 5 Bom. 338 
(F. B.) ; Kandhia, 7 All. 67 at p. 71 : 3 
M. H. G. R. (App.) 11. 
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“Continuing offence” means an offence that continues from moment to 

moment without any interruption or break. It is an 

meaningTff *e part of the offender to keep it inexistence. It is 

an offence which would come to an end only when the 
accused does an act to terminate it. 

The words “continuous offence” should be interpreted in the same 
manner as the words “continuing breach of contract” and “continuing the 
wrong independent of contract” occurring in Sec. 23 of the Limitation Act. ^ 


7. Mens rea* — -It is true that unless a statute expressly or by necessary 
implication rules out asaconstituen^ part ofacrime, aperson should 

not be found guilty of the crime unless he is proved to have a guilty mind. 
But there may arise a case when the object of the Act and the language 
employed in it might reasonably entitle the Court to think that proof of 
guilty mind is not essential to proof of crime. ^ 

It is true that actus non facit reum nisi mens sit rea is a cardinal doctiine of 
criminal law, but the Legislature can create offences which consist solely in 
doing an act or being in possession without any intention whatsoever. 
Whether is a constituent part of a crime or not must in every case 

depend upon the wording of the particular enactment. 

When the Legislature intended that the state of the mind of a person 
should be a vital constituent element of an offence, words indicative of that 
intention would be expressly used. 

But in the Indian Explosives Act, such or similar words are conspicuous 
by their absence, which most show beyond doi bt that when the Legislature 
enacted Secs. 5 and 6 of the Act, it intended that the state of the mind of a 
person or his knowledge or his intention should be immaterial for the pur- 
pose of constituting an offence. The Legislature has enacted the Act andhas 
provided that e^qjlosives should not be manufactured or that explosives should 
not be stocked except under conditions which would not be detrimental to 
the public safety, health and convenience. So stocking of prohibited 
explosives is made punishable without any proof of mens rea. There arc 
other enactments, for instance, the Prevention of Food Adulteration Act which 
penalises sale of adulterated food without proof of mens rea. ^ 


8. Mens rea is an integral part of the offence* — Mens rca\.^a.n. essen- 
tial ingredient of a criminal offence. Doubtless a statute may exclude the 
element of mens rea^ but it is a soimd rule of construction adopted in 
England and also accepted in India to construe a statutory provision 
creating an offence in conformity with the common law rather than against 
It unless the statute expressly or by necessary implication excluded m'^ns rea. 

The mercfact that the object of the statute is to promote 
Welfare statute if activities or to ciadicate a g.avo social evil is 

include mens rea. W Itself not decisive of the question whether the de- 
ment of guilty mind is cxclucled from the ingredients 
of an offence.^ 





y. G.N. Srivastava, A.I.R. 
!« P- 89 •* 1980 A. W. R. 

(H. G.) 387 ; I960 A. L. J. 512. 

V. State, A. I. R. 
1961 Gal. 240at pp. 244-45 : (1961) 

i y J- 

Jabastian State of Kerala, (1962) 2 
Gr. 435atp,437. 


4. See Srinivas \lall v. King-Emporor, 
I. L. R. 26 Pat. 460: A. X. R. 1947 
P. G. 135; Hariprasada Rao v. State, 
A. I. R. 1951 S. G. R. 204 : 1951 
S. G. R. 322 and Sarjoo Prasad v. 
State of Uttar Pradesh, (1963) 3 S. 
C. R. 324 : A. 1. R. 1961 S. G. 631. 
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Unless a statute clearly or by necessary implication rules ovt mens 
rg<i as a constituent part of an offence, an accused cannot be held guilty 
of an offence under the criminal law unless he has a guilty mind.^ There 
is a presumption that a guilty intent is an essential element of a 
statutory offence and this presiuuption is strengthened when the offence 
is made punishable with a sentence of imprisonment. This presumption can 
be rebutted by showing that the object of the statute would be defeated unless 
the language used in the enactment is constructed in a wider sense to include 
otherwise innocent persons.® 

Most of the relevant English decisions on the subject were referred to in 
the judgment of the Supreme Courtin State of Makarasktrav. MayerHans George? 

How to disprove mens rea has been succinctly stated in 
How to disprove Halsbury’s Laws of England, 3rd Ed., Vol. lOatp. 283, 

VlSflS 


“When the e»stence of a particular intent or state of mind is a 
necessary ingredient of the offence, and prima facie proof of the exis- 
tence of the intent or state of mind has been given by the prose- 
cution, the defendant may excuse himself by disproving die 
e»stence in him of any guilty intent or state of mind, for example, 
by showing that he was justified in doing the act with which he 
is charged, or that he did it accidentally, or in ignorance, or that he 
had anhonest belief in the existence of facts which, if they hadreally 
existed, would have made the act an innocent one. The existence 
of reasonable grounds for a belief is evidence of the honesty of that 
belief.*^* 


The question whether the master can beheld vicariously responsible for the 
acts of his servant should primarily be considered in the light of the statute. 
No doubt, the principle of mens rea is accepted by Criminal Courts but it is 
within the power of the Legislature to make a certain illegal act or omission 
penal and fix an absolute liability upon any person if a breach of a certain 
enactment is made. Those on whom the duty is cast to interpret the statutes 
cannot ignore the purpose and object of an enactment. If the Legislature 
expressly or in an implied manner has placed this vicarious respon- 
sibility on the master, the courts of law cannot question the discretion of the 
Legislature by relying upon certain well-recognised principles. 


Such general principles apply toallofFencesbutitiswithin the power of 
the Legislature toenact that an accused may be cravicted without making a 
mobe ^to his mind and without finding out whether he had teowledge of the 
crime that was committed or an intention of committing that crjme. No 
doubt these principles can be given op only where the language of the stotute 
either clearly express the fastening of the vicarious responsibility or it can 

safely be taken as implied.® 


1 . 

2 


Atul Chandra Pal o. State, A. I.R. 

Gal. 88 at p. 89 : 73 G. W. N. 651. 

Commissioner of Salcs-tax, M. Indore, 
M/s. Bombay General Stores, Shahdol, 
A I R 1969 M. P. 213atp.215 ; 1969 
Tab L T. 289; Nathulal p. State of 
Madhya Pradesh, A. I. R. 1966 S- G. 

Grimix^l Appeal No. 218 of 1963, 


dated the 24th August, 1964 : A. I. R» 
1965 S. G. 722. , . 

Nathulal v. State of Madhya Prad«“» 
A. I.R. 1966 S. C. 43 at p. 45 : 1965 
Mah. L. J. 783: (1965)2 S. C. W. R» 
591. 

Tharoo Lai p. State, 1962 Cr. I*. J* 
126 at p. 128. 
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9. Rules and bye-laws. — Where a local law declares a breach of the 
rules made under its authority to be punishable, then a breach of such rules 
nught constitute an offence within the meaning of Sec. 40, I. P. G.‘ 

10 Clause (21 It is to be noted that this clause widens the deBni- 

tion of “offence”. Under Gl.(l) “offence” denotes only a thing ““d? P*^- 
I'shable under the Gode,but in the chapters and sections 

clause it denoted not only a thing punishable und^ the Code, ^ 

thing punishable under any special or local law. ^hu® offences under 
Excise Act (XII of 1890), Explosive Substances Act (VI 
Act fV of 1861), Post Office Act (VI of 1898) andRegistrafcon Act (XVI 
of 1908) would be offences within the meaning of the word m the chapters 
and section mentioned in the clause. 

Where there are statutory crimes the question arises whether the element 

of mens rea is an essential ingredient to make it pumsh- 
Under statutory q^^stion came up for consideration betore. 

the Supreme Court in State of Maharashtra v. 
is an essential ingrc- George,^ and Subba Rao, J., who gave his dissenting 

dient. jud^ent in the case considered some of the important 

text-books and decisions cited at the Bar and said : 

“In Russell on Grim*, 1 1 th Ed., Vol. I, it is stated at page 64 : 

‘ there is a presumption that in any statutory crime 

■R^iIs^U’svicw. the common jlaw mental element, mens rea is an 

essential ingredient • 

On the question how to rebut this presumption, the learned 
outthatthe policy of the Courts is unpredictable. I shall notice “ J" 

decisions which appear to substantiate the auffior s view. In ^ 

Laws of England, 3rd Ed., Vol. 10, in para. 508, at p. 273, the following 

passage appears ; 

*‘A statutory crime may or may not contain an express 

of the necessary state of mind. A statute may 

Halsburv’s view. require a specific intention, malice, knowledge, 

wilfulness, or recklessness. On the other hand, 
it may be silent as to any requirement of mens rea, and in such a case 
in order to determine whether or not mens rea is an essential element 
of the offence, it is necessary to look at the objects and terms ot the 

statute.’* 

This passage also indicates that the absence of any specific mention ota 
state of mind as an ingredient of an offence in a statute is not decisive 
of the question whether mens rea is an ingredient of the offence or not . i 
depends upon the object and the terms of the statute. So too, Archbo 
in his book on Criminal Pleading, Evidence and Practice, 35th Ed., says much to 
the same effect at page 48 thus : 

*Tt has always been a principle of the common law that mens rea 
Archbold’s view. is an essential element in the commission of any 

criminal offence against the common law.... In 
the case of statutory offences it depends on the effect of the 


1. Bux Soo Meab Gbowdry v. King, A.I.R. 
1938 Rang. 350 at p. 351 ; see also 
Ma Kbwet Kyi o. ihuperor, A. 1. R. 


1929 Rang. 791 ; 

791. 

2. A. 1. R. 1965 S. C. 722. 


I. L. R. 6 Rang. 


5^4 


INDIAN PENAL GODfi 


Cd. 46 


statute. .. .There is a presumption that is an essential ingre- 

dient in a statutory offence, but this presumption is laible to be dis- 
placed either by the words of the statute creating the offence or by 
the subject-matter with which it deals.” 

The leading case on the subject is Skerrasv. De Rutzen.^ Section 16(2) of 

the Licensing Act, 1872, prohibited a licensed victualler 
from supplying liquor to a police constable while on duty* 
It was held that that section did not apply where a licensed 
believed that the police officer was off duty. Wright, J., 


Leading case. 


victualler bona fide 
observed : 


“There is a 


Wright, J.’s view. 


presumption that mens rea, an evil intention, 
or a knowledge of the wrongfulness of the act, is an 
essential ingredient in every offence; but that 
presumption is liable to be displaced either by the 
words of statute creating the offence or by the subject-matter with 
which it deals, and both must be considered.” 

The Privy Council in Bruhn v. The King,^ observed : 

“By this Ordinance every person other than the opium farmer is 

prohibited from importing or exporting ckandu. ii 

Privy Council’s view- any Other person does so, he commits 

a crime under the provisions of the Ordinance# 
If it be provided in the Ordinance, as it is, that certain facts, if 
established, justify or excuse what is prima facie a crime, then the burden 
of proving those facts obviously rests on the party accused. In truth, 
this objection is but the objection in another form, that knowledge 
is a necessary element in crime, and it is answered by the same 

reasoning.” 

In Pearks' Dairies, Ltd, v. Tottenham Food Control Committee,^ the Court of 

Appeal considered the scope of Regulations 3 and 6 
rhannMl T’sview. of the Margarine (Maximum Prices) Order, 1917. The 
* appellants’ assistant, in violation of their instructions, but 

bv an iimocent mistake, sold margarine to a customer at the price of 1 sh, 
ner lb. giving only 14^ oz. by weight instead of 16 oz. The appellants 
were prosecuted for seeUing margarine at a price exceedmg the ma^umum 
nrice fixed and one of the contentions raised on behalf of the accused was 
that mewirrfl on the part of the appellants was not an essenftal element of the 
offence. Lord Coleridge, J., cited with approval the following passage of 
Channell, J., in Pearks, Gunston and Tee, Ltd. v. Ward . 

“But there are exceptions to this rule in the case of quasi-criminal 
offences, as they may be termed, that is to say, where certain acts are 
fm bidden by law under a penalty, possibly evenimder a personalpenalty 
such as imprisonment, atanyrate in de^ult of payment of a fine, and 
the reasonfoi this is, that the Legislature has thought it so irnpomnt to 
prevent the particular actfrom being committed that it absolutely for- 
bids it to be done; and if it is done the offender is liable to a penalty 
whether he had any mens rea or not, and whether or no^t he intended to 
commit a breach of the law. Where the act is of this character 
then the master, who, in fact has done the forbidden thing through 
his servant, is responsible and is liable to a penalty. There is no reason 
why he should not be, because the very object of the Legislature 
was to forbid the thing absolutely.” 


1 {18‘J3) 1 K. B. 918 at p. 921. 

f. (1909) A. G. 317 at p. 324. 


3. (1919) 88 L.J. K. B. 623 at p. 626. 

4. (1902) 71 L. J. K. B. 656. 
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In Brend v. Wood^^ dealing with an emergency legislation relating to fuel 
rationing Goddard, G. J., observed : 

“There are statutes and Regulations in which Parliament has been 

fit to create offences and make people responsible 
Goddard, G. J.*s before Criminal Courts although there is an absence 

of rea, but it is certainly not the Gourt’sduty 
to be acute, to find that mensrea is not a constituent part of a crime. 
It is of the utmost importance for the protection of the liberty of the 
subjects thata court should always bearinmind that, unless a statute, 
either clearly or by necessary implication rules out mens rea as 
a constituent part of a crime, the Court should not find a man guilty 
of an offence against the criminal law unless he has a guilty mind.” 

Coming to Indian decisions the Judicial Committee in Sri J^ivasa Mall 
_ . _ . . V. Emperor^ through Lord Du Parcq, approved the view 

Privy Coimcirs view, expressed by Goddard, G. J., in Brend v. Wood^^ obser- 
ving : “Their LoMships agree with the view which wasrecently expressed by the 
Lord Chief Justice of England, when he said : Tt is in my opinion of the 
utmost importance for the protection of the liberty of the subject that a court 
should always bear in mind that, unless the statute, either clearly or by 
necessary implication, rules out mensrea as a constituent part of a crime, 
a defendant should not be found guilty of an offence against the criminal 
law unless he has got a guilty mind*.” Subba Rao, J., in the State of Maha- 
Tashrtav. M. H. George y* summarised his conclusion thus : “The law on the sub- 
ject relavant to the presentenquiry may briefly be stat-^d 
Conclusion sum- as follows. It is a well settled principle of common law that 
rtmeS mens rea is a.n essential ingredient of a criminal oficnce. 

‘ Doubtless a statute can exclude that element, but it is a 

sound rule of construction adopted in England and also 
accepted in India to construe a statutory provision creating an offence in 

conformity with the common law rather than against it unless the statute 

expressly oiby necessary implicationexcluded mens rea. To put it differently, 
there is a presumption that mens rea is an essential ingredient of a statutory 
offence; but this may be rebutted by the express words of a statute creating the 
offence or by necessary implication. But the mere fact that the object of a 
statute is to promote welfare activities or to eradicate grave social evils 
is in itself not decisive of the question whether the element of guilty mind is 
excluded from the ingredients of the offence. It is also necessary to enquire 
whether a statute by putting a person under strict liability helps him to 
assist the State in the enforcement of the law : can he do anything to promote 
the observance of the law ? A person who docs not know that gold cannot be 
brought into India without a licence or is not bringing into India any gold 
atall cannot possibly doanything to promote the observance of the law. Mens 
rea by necessary implication can be excluded from a statute only where it 
Js absolutely clear that the implementation of the object of a statute would 
othervvise be defeated and its exclusion enables those put under strict liability 
by their act or omission to assist the promotion of the law. The nature of 
mensrea thatwillbe implied in a statute creating an off«;nce depends upon the 
object of the Act and the provisions thereof.” Ayyaugar,J., who gave the 
^^judgment while speaking for himself and also for Moilholkar, J., 
held : “that the accused should be proved to have knowledge that he 

was contravening the law before he could be held to have contravened the 
provision’*. 


1 . 

2 . 


U9«) 62 T.L.R. 462 at p. 463. 

P-G- 135 at p. 139 
h b. R, 26 Pat. 460. 


3. (1946) 62 T.L.R. 462: 110 J. P. 317. 

4. A. I. R. 1965 S. G. 722 at pp. 728, 
729, 730, 731, 732 and 740. 
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Section 79, Penal Code, comeswithin Chapter 4 and therefore an offence 
to which Sec. 79, Penal Code, refers includes an offence under a local or special 
law like Punjab Pure Food Act.' 

Section 40,1. P. G., governs Sec. 82. Section 82 is in Chapter 4 of the 
Act, and Sec. 40 says that in Chapter 4 I. P. G., the word “offence” 
denotes a thing pimishable under this Code, or under any special or local 

law.® 

It has been held that a proceeding for purposes of realising the legal fare 
under Sec. 28, Public Conveyances Act, 1867, is not a proceeding in respect 
of an offence.® 

ll. Motive. — -Motive cannot be a substitute for evidence but whenever 
it is ascertainable it can help in understanding the evidence in proper perspec- 
tive 


12. Oflfence without motive. — ^As has often been explained, motive 
is treacherous and elusive ground. There may be an offence without a motive in 
the same way in which the strongest motive may not impel a person to commit 

an offence.® 

41 . A “special law” is a law applicable to a particular 

Special Uw! subject. 


1. Analogous law. 


SYNOPSIS 

2. “Law applicable to a particular subject.** 


1 Analogous law A particular subject is a subject dealing with an 

individual subject.e.g. the Excise, Opium, Cattle Trespass, Incoine-tax, Land 
Acquisition, Criminal Tribes, Emigration, Railways or the like.' 

1 xEaw appUcable to a particular subject.”— The expression“special 

means a provision of law, which is not applicable generally, but which 
^plies to a particular or specified subject or elk ss of subjects.’ la Emperor^- 

it was held that the expression special law as defined in Sec. 41 
onlv meant, enactments such as Excise Act, the Opi^ Act, and the Catt e 

Trelp“s Act, which create fresh offences other than those made punishable 

the Penal Code, and that their hipping ^t (now repealed) was not 

under tne r , not create any fresh offence but only provided an 

'pu., ,1.P p.n., 0.a.. 

in several decisions. ^i^served at page 25 : ‘T am in agreement with the 
opinion expiessed by the learned authors of Ratan Lai’s Law of Crimes, 


1 . 

2 . 

S. 

4. 

5. 

6 . 


p 1 - J: 

Kfng r. Ba SrSein, A.I R. 1938 Rang. 
400^ at p- 400 : 178 I. G. WB. 

Vali Mittra, I.L.R. 44 Bom. 463 
Babulal Gopichand p. State 
nQR2^2Gr. L.J. 682 atpp. 687, 688. 
„ xlmappa.-’A. I. R. 1967 Mys. 71 

fnd« Sato,' 56 I. G. (L^.) 210; Wasu- 


7. 


8 . 


9. 


Anjanaba Yesbwant Rao o. Yshwantrao 
Daulatrao Dudbe, A. I. R. 1961 
Bom. 154 at p. 155 : 1961 Nag. L.J- 
1:63 Bom. L. R. 98. 

7 Bur. L. T. 99 : 22 I. G. 147 : 7 
L. B. R. 63 : 1914 L. B. 145 : 15 
Gr. L. J. 3. 

A. I. R. 1939 Mad. 21 at pp. 25-26: 
I. L. R. (1939) Mad. 87 ; 179 I. G. 
605 : 40 Gr.L.J. 224: ( 1938 ) 2 M. L. J. 
863 : 41 L. W. 813 ; 1938 M. W. N. 
588. 
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14th Ed., p. 78, that the special laws coixtemplated in "Secs, 40 and 41 a^ laws 

such as the Excise, Opium, and Cattle Trespass Acts, creating fresh offences, 
thatis,lawmakingpumshable certain things which are not already punishable 
under the Penal Code. There it is pointed out that the Whipping Act is not a 
special law in this sense, but merely pro^ddes a supplementary or alternative 
form of punishment for offences which are already punishable 
the Peiial Code.” His Lordship went on, h^ever, to hold tha t tne 

particular enactment which was before him, viz. the 

ment Act, 1932, was a special law within of Sec 41 of the Pe^ 

Code. “The Act of 1932 deals with picketing and makes Picketing m certain 

circumstances an offence** and also further said on page 3 > e 
doubt in our minds that the Criminal Law Amendment Act falls well 
within the definition of special law as defined in Sec^4l. I. P. it may 

be pointed out that the passage in Ratan Lai s Law of Crimw referred to by 
learned Chief Justice did not embody any opinion of Ae learned ^uthor^s ot 
that book, but merely reproduced the dictum in Po Han s case inentioned 
above. Abdul Rahman, J., contended himself by obsetving: We are 

holdinv the Criminal Law Amendment Act to be a special within me 
meaning ofSec. 41,I.P. C.,no useful purpose would be served by examin- 
ing the case cited on behalf of the appellant in detail. 

La Public Prosecutor v. Annadkam Annamalai,^ also reliance was placed on 
Po Han's case* and the dictum mentioned above was accepted. 

If the intention of the Legislature was to ^nfine the expression 

law” to laws creating fresh offences other than those made 
Wha. may be spe- punishable by the Penal Code, the legislature could ea^dy 
cial law. have framed the definition accordingly. . . 

Acts and the Coroners Act« have been held to be special 
laws, although they do not create any new offerees. A law creating a tres 
offence, like the Criminal Law Amendment Act, 1932, may be a :P . i 
law** as held In re Arunagirinatha,’^ but it cannot be said that a law applicable 
to a particular subject is not a “special law’* if it does not also create a 

fresh offence.® 


The usual rule of law is that where there is a specific punishment pro- 
vided in a special Act it takes precedence of the general punishment under 
the Penal Code, and that where there is no specific punishment provided me 
general law of the land, under the Penal Code, comes mto operation il tne 
requirements under any section thereof arc satisfied.® 

3. Rajasthan Mnnicipalities Act— The Indian Penal Code has 
classified the offences for different purposes. In some cases offences are y 


1. 7 L. B. R. 63. 

2. 1939 Mad. 21 at pp. 25, 26, 31. 

3. A.I.R. 1954 Mad. 321 at pp 322, 323: 

(1953) 1 M. L. J 653: 1953 M.W N. 7. 
382 

4. 7L. B. R. 63. 

5. Emperor a, Faujdar. A. I. R* 1933 All* 

440 at p. 447 : 1 44 I. G. 1021: Cr. 

L. J. 875: 1933 A L.J. 1518 : I L. R. 8. 
55 All. 463; see also Hakam Khuda 
Yar I^an o. Emperor, A. I. R. 1940 
Lah 129: I.L.R. (1940) Lah. 242: 41 
Cr. L. J. 591: 188 I. G. 498 (F. B‘. 9 

6. Qacen-Empress r. Mahomed Rajauddin, 

I. p. c.— 43 


[. L.R. (1892) 16 Bom. 159; Emperor 

0 . Jaj^eshwar Pasi, (1904) 31 Cal. 1: 7 
a.' W. N. 889. 

V. I. R. 1939 Mad. 21 at po. 25, 26: 

1. L, R. (1939) Mad. 87: 179 I. G. 
605: 40 Cr. L. J. 224: (1938) 2 M. 
L.J. 863: 41 L. W. 813: 1938 M. 
VV. N 588. 

Fer Bhide, J., in Hakam Kbuda Yar 
Khan v. Emperor, A- I R« 1940 Lah. 
129 at p 139: I- L. R. (1940) L-'h. 
242: 41 Gr. L J. 591 : 188 I G. 498 (F.B.) 
In re Mrs. B. Gervase, 51 Cr.L J. 1518 
at p 1520 (F. 
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offences under the Indian Penal Code, but under Sec. 40, I. P. G., the defini- 
tion of the word “offence” is enlarged for the purpose of Secs. 64 to 67 of 
the Code and the word “offence” for that purpose includes an illegal act 
under the Indian Penal Code, or under any special or local law, as defined in 
Secs. 41 and 42 of the Indian Penal Code. According to Sec. 41 “special 
law** is a law applicable to a particular subject and by virtue of Sec. 42, 
‘‘local law” is a law applicable only to a particular part of India. There 
can, therefore, be no doubt that the Rajasthan Municipalities Act, 1959, is 
special law, as well as local law within the definition of Secs. 41 and 42 of 
the Indian Penal Code, and as such the application of Sec. 64, I.P.G., can- 
not ordinarily be ruled out to the offences under the Rajasthan Munici- 
palities Act.^ 

42. A ‘‘local law*’ is a law applicable only to a particular 

Locaiiaw. part of * * ^[India] ]. 

SYNOPSIS 

1. Analogous law. 3. Madras Maintenance of Public Order 

2. Amendment. Act and other Local Acts. 


1. Analogous law. — Asa “special law** applies to special subjects, 
the operation of “local law*’ is confined to particular localities, such as, for 
example, “the several Revenue Acts, Excise Acts, Court of Wards Act, Port 
Trust Acts and the like”.® 


2. Amendment. — Originally the section stood as follows: “A ‘local 
law’ is a law applicable only to a particular part of British India.” 

In 1948, the words “British India” were replaced by the words “the 
territories comprised in the provisions” by the Adaptation of Laws Ordei, 
1948- Again, in 1950 the word “State” was substituted for the word “Pro- 
vince” by the Adaptation of Laws Order, 1950, and finally the word 
“India” replaced the word “States” by virtue of Act III of 1950. The 
words “the territories comprised” were omitted by the Repealing and 
Amending Act, XLVIII of 1952. 

As, however, rules made under “local laws” do not form a necessary 
part of such laws, but are made for their convenient working, they do not fall 
under the category of “local laws’*.® 


But where a local law declares a breach of the rules made under its 
authority to be punishable, then a breach of such rules mght cons ntute an 
offence Xithin the meaning of Sec. 40 of the Code. Therefore, when the 

act in respect of which apprehension or detention was made was in respect 
of an offence falling within a local law it will be a detention m respect of 
an offence falling within the meaning of Sec. 40, Penal Code and a rescue by 
others and thi escape by the detainee will attract the application of 
Sec. 225-B, I.P.C., provided the detention was lawful. 

3 Madras Maintenance of PubUc Order Act and other Local 
Acts — The Madras Maintenance of Public Order Act is not a special law. 


1. Mst. Dhoopo 0 . State, A. I- 1^- 1966 
Raj. 238 at p. 240. 

2 Subs, by the A. O. 1948 for ‘‘British 

India*’. ^ . , 

3. The words “territories comprised m 
omitted by Act 48 of 19.^2, Sec. 3, 
Sch. 11. 

4. Subs, by Act 3 of 1951, Sec. 3 and Sche- 
dule for “the States” which had been 
subs, by the A. O. 1950 for “the 


Provinces”. 

5. Reference, 3 M. H. G. R. (App.) 21. 

6. Ganda Sha, (1894) P. R. No. 23; Ma 
Khwet Kyi v. Emperor, A. I. R. 1929 
Rang. 75:115 I. C. 664: 6 Rang. 791. 

7. Public Prosecutor v. Annadham Arna- 
malai, A.I.R. 1954 Mad. 321 at p. 323: 
(1953) 1 M. L. J. 653: 1953 M.W.N. 
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On the other hand, it can be considered to be local law applicable to the 
State of Madras.^ Rajasthan Municipalities Act, 1959, has been held to 
be special law as well as local law within the meaning of Secs. 41 and 42 
of the Indian Penal Code respectively.^ 


43. The word “illegal” is applicable to everything which 

is an offence or which is prohibited by law, or 

■megfuy’’’ bound to do. which fumishcs ground for a civil action: 

and a person is said to be “legally bound to 

do” whatever it is illegal in him to omit. 


1. Analogous law. 

2. “Unlawful” distinguished. 


SYNOPSIS 

3. Acts excluded. 

4. “Legally bound to do”. 


1. Analogous law. — In several sections^ the word used is “unlaw- 
fully”, a concept which has been nowhere defined in the Code. Hpre the 
term defined is “illegally”, but it is explained by the Law Gommiss oncr 
that the terms are intended to be used in the same sense and bear the same 
meaning.^ 

The word “illegal” has an extensive meaning, including anything and 

everything which is prohibited by law which constitutes 
Word “illegal” given an offence and which furnishes the basis for a clvU 
wide meaning. ending in damages.^ “These appear wide words , said 

the Law Commissioner, “but we th'nk it would be diffi- 
cult to restrict them without the risk of excluding something which ought to 
be included. Generally, wc apprehend it will be found unobjectionable to 
resignatc as illegal any thing done or omitted to be done by man for which 
he is liable to a civil action.”® 


2. “Unlawful” distinguished. — The section defines the term “illegal” 
but tlie Code frequently uses the term “unlawful” in connection with an act 
where it is intended to connote an act not supported by law’ as distinct from 
an act which is“illcgal” in the sense that itis prohibited by law. As such, the 
term “unlawful” is wider in its import, since an act may not be illegal in that 
there is no l.\w proliib’ tingit and it may not furnish ground for a civil action 
since, in the absence of a statutory law of torts applicable to this country, the 
right of civil action depends upon the rule of just- ce, equity and good cons- 
cience, which does not rule out customary usages, e.g. forced labour, and 
slavery — now prohibited by Secs. 370 and 371, 1. P. G. The term “unlawful” 

is then an elastic term and its sense varies and eludes legal 
aWords^ “^llegal” ^ ^ Bombay case,® it has been observed by 

distinguished.'^ ^ Beaumont, G. J., that, generally speaking, there is no 

difference in meaning between the word “unlawful” and 
the word “illegal”, but it does not follow that if one of those words is 
specially defined in a statute, and the other is not the two words must 
necessarily have the meaning given to the one word by the definition. Prima facie 


1. Public Prosecutor o- Annadham Aona- 
malai, A.I.R. 1954 Mad. 321 at p. 3^3. 

2. Mst. Dhoopa v. State, l96t Raj. L. W. 
408 at p. 410. 

3. E. g., Secs. 23 and 24. 

4. First Report, Sec. 658. 

5. Bhagwan Din o. Emperor, A.I.tt. 1929 
All. 935 at p. 936; see also Rahiruat 
All, 6? I. G. (Bom.) 401; Ganpat 
Subras v. Emperor, A.I.R. 1934 Bom. 


202: I. L. R. 58 Bom. 491: 36 Bom. 
L. R. 373. 

6. First Report, Sec 91. 

7. Mahendranath, 1. L. R. 6? Gal. 629 
at pp. 634, 636; Fazlur Rahman, I. 
L. R 9 Pat. 72 (unlawful and illegal 
held identical, sed quaere). 

8. Punjaji Bapuju Bagul v. Emperor, 
.A. I. R, 1935 Bom. 164 at p. l()5: 37 
Bom. L.R. 96: I. L. R. 59 Bom. 177. 
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the word ‘'xinlawful” or the word “illegal** used in a Penal Code would 
not cover anything which gives rise to a civil suit. The word “illegal** 
has been defined as covering everything which gives rise to a civil suit, but 
it is difficult to say that in the Penal Code the word “unlawful**, which has 
not been so defined, must be taken throughout as having that very wide 
meaning. Section 23 of the Contract Act furnishes an apt illustration of an 
enactment in which the two terms have got blended, though it is easy enough 
to distinguish contracts which are imlawful from those that are illegal.^ (For 
a further commentary, see para. No. 2 of Sec. 23.) 

According to Sec. 43 of the Indian Penal Code, the word “illegal** is 
applicable to everything which is an offence or which is prohibited by law 
or which furnishes ground for a civil action. Hence if it is held that directly 
or indirectly the defendant had defamed the plaintiff, then his action must 
be held to be illegal.^ 

The section classifies as “illegal** everything /iroAtfi/W by law Now law 

« . , prohibits not only illegal contracts but also those that are 

asifiegri everytl'tag other words, contracts may be Ulegal in the sense 

prohibited by law. being punishable or forbidden,® or they may be void m 

the sense of being merely unenforceable in law.^ For 
instance, contracts of a wagering nature are void without being illegal, in so 
far as they are not prohibited, though there is a legal prohibition against 
their enforcement in law.® It is, however, apparent from the section that 
such contracts are not intended to be designated ‘‘illegal’*, for they do not fur- 
nisha ground for a civil action. The only contracts, then, that the Code recognises 
as illegal are those that are described in Sec. 23 of the Indian Contract Act. 
But we are dealing in the section not with contracts but with things prohibited, 
which means the doing of which is prohibited, though it may not be punishable 
by law. The latter is no doubt “illegal”, but then it is also an offence. 
In other words, by illegal acts we should understand acts which are either 
penal or prohibited or tortious, as, for instance, the putting of irrelevant 
and indecent questions to a witness under examination, not permitted by 
Indian Evidence Act,® or the publication of a libellous matter concerning 
one whose identity is thinly veiled.’ Where the managing committee of a 

co-operative society passed a resolution recommending to 
Example. the general body that a certain grant made by the general 

body to the appl cant on certian considerations be rescinded 
as those considerations had failed, it was held that the passing of such a 
resolution cannot possibly be said to be an offence or an act prohibited 
by law or to afford a ground for a civil action.® 

3. Acts excluded. — The prohibition here referred to must be by Jaw 
and not merely under, say, departmental rules or orders. So where a person 
in Government service was bound to make a true return of lands in his posses- 
sion, falsely entered “nil” in his return and made a false statement to the 


1. Cf. See. 23, Contract Act, Illus. 

2. B. Gangaiah v. D. P. Gangadharan, 
A. I. R. 1961 Mys. 178 at p. 181 : 
(1961) 2 Gr. L. J. 247. 

3. Section 23, Indian Contract Act {IX of 
1872). 

4. Indian Contract Act, Secs. 24-30. 

5. P«rLuab, J., in Haigbr. Sheffield, L.R. 

10 Q.. B. 102, approved by Smith, L.J., 
in Strachan o. Universal Stock 
Exchange, (1895) 2 Q.. B. 697; but 
in English law this difference is not 
always easy to observe; Wool v. 
Hamilton, (1898) 2 Q.. B. 337. 


Illegal** has in a statute a meaning 
veiy near to, but not the same as 
rotd, as where a thing is only illegal 
qua it is inoperative as against him 
and yet may be binding on B {per 
Alderson, B., in Job v. Lanch, 1 1 Ex- 
542). 

6. Fazlur Rahman, I. L. R. 9 Pat. 725. 

7. Rahmat AH, 62 I. C. (B.) 401. 

8. Jhamandas Thawerdas v. Khemcband 
Gellaram, A. I. R. 1933 Sind 196 at 
p. 198: 34 Cr. L. J. 884 : 145 I. G. 
136 : 27 S. L. R. 214. 


S. 44] 


INGURY 


341 


same effect in a revenue enquiry before the Assistant Collector, it was held 
that he could not be convicted under Sec. 177 of the Code as he was not 
bound under any law to make a true return.^ In two previous cases^ another 
Bench of the same Court appears to have considered even a breach of duty 
“illegal” within the meaning of this section, but there is no authority forit. 

The “law” here referred to is a legislative enactment of 

STCtion refers to ruleshaving that force, butnot merely disciplinary orders 

I'nX ““r bf. made under the sanction of law. In 

rules or orders. this view, thefumishing of false returns,® or the preparation 

ofa false diary though contrary to Government rules, is 
not contrary to law, and is, therefore, not “illegal” within the comprehension 
of the section. 

4. “Legally bound to do.” — A person cannot be said to be “legally 
bound” to furnish information when failure to do so is an offence punishable 
not under the Penal Code but under some other enactment.® 


44. The word '‘injury” denotes any harm whatever illegally 
Injury. caused to any person in body, mind, reputation 


or property 


1 . 

2 . 

3. 


Analogous law. 
Meaning of words. 
Injury. 


SYNOPSI S 

4. Death of husband. 

5. Social boycott. 


can 


he law.— An injury is simply an act contrary to law.' There 

»berc is an actionable wrong.’ The 


2. Meaning of words.— Aarma/Aatersr”: The harm here con- 

templated may b? by word or deed e s- defaTnatlrsT, ^arm nere con- 

case of mischief or theft. “Or • ^heVXnert^ ' property as m the 

the loss^f whfch an action is mainmlnab^ry^hrreprlentadvl^^^ ^"d 

was held that an iniury had been can-^Prl X * sum he released them, it 
was not illegal itis not injury within the me^nln^T^l^rdon." t Ltr? 


1 . 


2 . 


3. 

4. 

5. 

6 . 


njury 

Appaya, I. L. R. 14 Mld~ 4847 
contrary in Virasami, I, L. R. 4 Mad. 

1 44 > dissented from. 

Virasami, I. L. R. 4 Mad. 144; Revi- 
Mon case, 6 M. H. G. R. (App.) 

Revision case, 3 Mad. C. R. (App.) 48. 
Virasami, I. L. R. 4 Mad. 144. 

All Mahomed Adamali v. Emperor* 
A. I. R. 1945 P. G. 147 at p. 151. 
Per Hdlloway^ T*, in Swami Nayudu r. 
Subramania, 2 M. H. G. R. 158 


8 


9. 


atp. 160. 

Ri^ett 0 . Metropolitan Railway, L.R. 

il^A ^^efropolitan Board of 
^feCarothy, L. R. 7 H. L. 

Cas 153^®*^ App. 

Yalla Gangulu v. Mamidi DaU, 2 1 Mad 

Morgan, I. L.R. 
t Appalasami, I Weir 441. 

a" I 1. e”' 
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the accused was entitled to prevent the smuggling of Hqour his detention of 
the complainant was held to constitute no injury.^ 

3. Injury. — “Injury” is wider in import than damage. As defined 
in Sec.* 44, I. P. G., “injury” denotes any harm whatever illegally caused 
to any person in body, mind, reputation or property. If a person wants 
to save himself from injury, such as conviction in a criminal case, it does 
not mean that he caused injury to another. ^ 

The word “injury” as here defined has a wide meaning, ^ and does 
not appear to possess all the attributes of “actionable wrong”, for which 
it appear to be a substitute adopted for the purpose of the Code. In civil 

Jaw, “injury” implies only such infringement of rights 
Injury as understood yyhich a person may obtain legal redress in compen- 

in civil and criminal Such rights, for instance, as rights of personal 

law. security, liberty, reputation, or property, and whatever 

is comprised theiein.e.g. rights of copyright patent, and trade 
rights the infraction of which causes “injury both within the meaning of the 
cSrarwell as of civil law. Soithas been held “that a false charge laid 
before the police, and never intended to be P 5 °’«cutcd in Court may.ob- 
vioiislv subiect the accused party to very substantial injury as Refined 
in the^ section”.* In this way not only an actual harm but even the risk 
of a harm may constitute injury. Fora false complaint made against per 
may not c^^ J any actual harm in body, mind, reputation, or prope^. 

Umarnot cause any mental anxiety or grief, but as it is ^ 

exposes the party accused to the risk of a prosecution, it falls within th 

definition of injury as understood in the Gode- 

Injury includes every tortious act.= Thus an 

^ ^ a cart ata toll-gate caused as a result of illepl 

T . • 1 ,1 of toll has been held to amount to an injury. ine 

lo^^rous’^ same may be said of obtaining money 

of a person on the threat of loss of appointment. 

Again it has been held that a threat to employ the „ s 

nWiert’of obtaining more money that is actually due is a 

The threa°ora decree that cannot be executed by any competent authority 
U a threat of harm or injury within the meaning of the Code. 

4, Death of hasband.-It would „“erly.‘’"sU' 

eludes risk of harm to persons, . ® *285* But is the term wide enough 

would appear to be the case m 2“. But^.^^ 

to cover a case, say, a case^of an injury suffered by the 

^ifc by ^he'^'dc7th“or herhusband, tho^h in view of the unamended 

ST/ a? 3^; feTiT. 

L. T- 457; Priyanath Gupta v. Lalji 
Ghowkidar, supra; B. Appalaswami, 
(1892) 1 Weir 441. 

B. Appalaswami, supra. , 1079 ^ 

Ameer Abbas Ali v. Umed All, 

18 W. R. Gr. 17; Shamumal o. K. «• 

Gordon, supra. 

B. Appalaswami, supra. _ 

Baijnath Bhagat o- Emperor A-KR. 
1940 Pat. 486 at 492: 4 l Gr. L.> 
427: 187 I. G. 267; Priyanath Gupta 
V. Lalji Ghowkidar, supra. 


WJ 


1 . 

2 . 


3. 


4 . 


Mantripragada, 44 I- C. 

Prayag Dasi;. State A-I.R- 19^3 AU. 

131 at p. 133: 1963 A. W. R- (H.G.) 

JaVdish Narain 0 . ^naperor A I.R. 1942 
Oudh 163 at p. 168: 197 I. C. 277: 

Ashr^f Ali^i-L.R. 5 Cal. 281, followed 
in Salik Rcy, I.LR. 6 Gal. 582 ^^3; 

Ramaswami, I.L.R. ^ i 

Beari, I.L. R. 10 Mad 232 ; Priyanath 
Gupta 0 . Lalji Ghowkidar, A.L^ 1923 
Gal. 590: 24 Gr. L.J. 396: 27 C.W.N. 
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provisions of Sec. 545 (3) of the Criminal Procedure Code which provided 
for the paymentof compensation out of the fine “for injury caused by the 
offence committed”, the Gourtheld that, as the death of the husband did not 
involve loss of property, the wife did not suffer any “injury” by the 
death of tlie husband within the meaning of that clause.' But this 
view has since been rectified by the amendment of Cl. (b) and by the 
addition therein of words “for any loss, or injury”. ^ The cases now 
overruled by the Legislature were animadverted upon in a previous edition 
of this work.^ 

5. Social boycott.— A threat of a social “boycott” or of a “labour 
boycott” is not a threat of injury as defined in this section.^ Excom- 
munication may in some cases give a cause of action for a civil suit, but 
not for a criminal case. A threat to deprive persons of the services of the 
barber and the washerman may stand on a somewhat different footing, 
butit is difficult to see how it can be illegal to ask persons not to shave 
or wash the clothes of those who refuse to help in securing better conditions 
of agricultural service. Where, therefore, certa-n agricultural labourers 
trying to improve their lot by bargaining with the mirasdars to obtain 

better conditions, persuaded their fellow labourers not 
Example. to work until they secured better terms and threatened 

them with social boycott in case they decided to work, it 
was held that such a threatdid not amount to injury. It was also held that 
it was not illegal to ask the barbers and washermen not to serve those of 
the agricultural labourers who did not strike work in order to secure better 
conditions for agricultural labourers.^ 

45. The word “life” denotes the life of human being, unless 

‘ Life.” the contrary appears from the context. 

46. The word “death” denotes the death of a human 

‘ Death.” being, unless the contrary appears from the 

context. ^ 


47. The word “animal” denotes any living creature, other 
“Animal.” than a human being. 

_„j Analogous law. -Sir James Stephen animadverts on the superflui ty 

^^^hisdefinition. He says it is wholly vague as itmight 

and probably a tree”. Superfluous, the 
tiirp Ti 1 - intended to include fish, insects, and other crea- 

of o^'dinaiily classed as animals. I is here equivalent to the fauna 

livintr ^ cannot by any mistake be called an animal, for, though 

..V word ‘ vessel” denotes anything made for the 

property conveyance by water of human beings or of 


1 . 


Yalla Gangulu o. Mamidi Dali, l.L.R. 
21 Mad. ^ (F.B.), affirming Luch- 
maka, l.L.R. 12 Mad. 352, which was 
r Rahiman, (1895) 

T ■ II o' . same effect: Roop 

Sabib, 

(188ft) B. U. G. 373; Amar Singh, 5 

n' D ) Hyat, (1890) 

/I'orvo, ill SaifAli, 

(1898) P. R. No. 17 (F.B.). 


-• Criminal Law Amendment Act (Act 
XXXVIII of 1923), Sec. 152. 

Sec I Penal Law, (4tU Ed.), p. 318. 
Arumuea Mudaliar v. Mathia Mudaliar, 
1933 M.VV.N. 736 {i); In re Selathu, 
A.I.R. 1949 Mad. 546 at p. 546: 50 
Cr. L. f. 797: (1948) 2 M.L.J. 522: 
1948 M.W.N. 814 (I); 61 L.W. 785. 

In re Selathu. supra. 
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Analogous law.— ‘‘Property” here includes livestock or the lower 

animals, otherwise vessels made for the conveyance of animals would be 
excluded. 


49, Wherever the word '‘year” or the word “month” 
‘‘Year.’* is uscd it is to be understood that the year 

“Month.** or the month is to be reckoned according to the 

British Calendar. 


Analogous law. — -The terms “year** and “month” are defined in the 
same terms in the General Clauses Act.^ The British Calendar has been 
since the 2nd September, 1752, the same as the Gregorian Calendar. And 
so it is provided by Sec. 25 of the Indian Law of Limitation.^ The British 
Calendar is now universally adopted in calculating all periods in British 
and Indian enactments. 

The true measure of “year” is the period of time during which the earth 

describes one complete revolution in its orbit, and which 
True measure of ^he period taken by the sun to leave either equinoctial 

“ye^”. point of either tropic, and his leturn to the same. This 

period is also called the solar or tropical year, and though it is not 

uniform, its mean length is about 365 days, 5 hours, 48 minutes and 

51.6 seconds. To do away with the odd hours, the New Style Calendar 
has adopted the average length of 365 days and every fourth year of 
366 days.® It is now settled by statute that the incrcasingday in the leap- 
year as well as the preceding day should be counted as one day only.* It 
was enacted that the commencement of the year shall be counted from 1st 
January instead of the 25th March as theretofore,® and it began to be so 
counted from that year. In computing the period of sentence, a year will 
thus mean 12 calendar months, and a month according to the number of days 
comprised therein. In calculating sentences passed on prisoners, the day on 
which the sentence is passed is counted as a whole day,® so that a person sentenc- 
ed to imprisonment for the space of one calendar month is entitled to 
be released on the day preceding the date of the previous month on which he 
was sentenced.’ In other words, if a prisoner is sentenced, say, on the 25th 
October, then his sentence would be counted as from the midnight of 25th, 
the prisoner being entitled to count the whole of the 26th as a day of 
imprisonment.® 

In this view a sentence for one calendar month does not imply imprison- 
ment for a fixed number of days. It may vary according 

Measure of month, to the month in which the sentence was passed. Thus, for 

example, if the imprisonment began on the 30th ol a month 
it will expire at midnight of the 29th of the following month, if the following 
month is not February, in which case it will expire on its last day whatever 
be the total number of days served by the prisoner. So if the month which the 
prisoner was sentenced had 31 days, he is only entitled to be released on the 
30th of the following month, though in that case he shall have spent in prison 

1. “Month” Sec. 3 (35); “Year” Sec. 3 
(66), Act X of 1897, the older Act bad 
the same definition, Sec. 2(4), Act I 
of 1868. 

2. Act XV of 1877; now ste Sec. 25 of Act 
Xr of 1908. 

3. It is so enacted by 24 Geo. II, c. 25. 

4. 21 Hen. III. 

5. 24 Geo. II, c. 23. 

6. Go. Lit. 255a, Stephen*s Criminal Law, 


p. 155; hence the practice of fixing a 
year, and a day in certain cases of 
crimes, e.g. death to constitute murder. 

7. Migotti V. Golvill, 4 G. P. D. 233; 
Gombe v. Pitt, 3 Bur, 1434; Field v. 
Jones, 9 East 151; Glassington v. 
Kawlins, 3 East 407; Wright Mills, 4 
H. & N. 488; Edwards, 9 Ex. 628. 

8. Migotti D. Golvill, 4 C. P. p* 2^3 
at p. 236, affirmed O. A., il>ui. 237* 
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31 and not merely 30 days. So where the prisoner was on the 31st of October 
sentenced to imprisonment for one calendar month, and for a second offence 
for a fortnight, commencing after expiration of the calendar month, it was 
held that the calend?r month did not expire until the 30th of November so 
that he was not entitled to be discharged from the second term of imprison- 
ment until thefuU period of 15 days computed from the first December had 
expired, i* e. until midnight of the 14th December.^ 

50. The word “section” denotes one of those portions of 

a chapter of this Code which are distinguished 
by prefixed numeral figures. 

Analogous law.— As no numericals have been prefixed to sub-sections 
and clauses, they do not constitute sections by themselves, and cannot be 
referred to or detached from the full sections of which they form a part. 

51. The word “oath” includes a solemn affirmation sub- 
stituted by law for an oath, and any declara- 

"Oath.** tion required or authorised by law to be made 

before a public servant or to be used for the 
purpose of proof, whether in a Court of Justice or not. 


^'Section. 


1. Analogous law. 

2. Meaning of **oath**. 


SY NO P SIS 

3. Solemn affirmation 

4. Decorations. 


1. Analogous law. — -An “oath** is a general term and includes an 
affirmation where it is so allowed, and an affidavit whether used in a court of 
law or otherwise. An affidavit, filed before a Revenue Officer assessing 
income-tax, is thus an “oath” within the meaning of the section. A mere 
declaration, as is used in the verification of plaints and petitions is however 
not an oath, because it is not made before a public servant, nor is it admissi- 
ble for the purpose of proof. 

An oath is a religious asseveration, by which a person renounces the mercy 
and imprecates the vengeance of Heaven, if he dosenotspeak the truth.® 

In Acts of Parliament passed since the end of 1850, “the words ‘oath’, 

‘swear’ and ‘affidavit* shall incude ‘affirmation,’ ‘declaration,* 
English inter- affirming and declaring the case of persons by law allowed to 
pretation declare or affirm instead of swearing.”® The same words 

occur in the English Interpretation Act, 1889,* and in the 
General Gl?uses Act.® 

As to the persons allowed to affirm instead of swearing, reference must 

be made to the provisions of the Indian Oaths Act,® which 
IndianOaths Act, substitutes affirmation for an oath in the case of Hindu ^d 

Mohammedan witnesses, interpreters and jurors; in other 
cases affirmation is admissible only if an oath is objected to/' 

For ex majori cautela the same Act enacts that in Secs. 178 and 181 of the 
Code the words “or affirmation” shall be deemed to have been inserted,® but 
in view of the extensive meaning of the word here given, that addition would 
have been assumed as a matter of construction. 


1. Migotti V. Golvill, 4 G. P. D. 233 
at p. 237. 

2. White, 1 Leach 430 at p. 431. 

3. 13 & 14 Viet., c. 21, Sec. 4. 

4. Section 3. 

I. P. G.— 44 


5. Sec. 3 (17), Act I 
(36), Act X ofl897. 

6. Act X of 1873. 

7. Jbid.y Sec. 6. 

8. Ibid., Sec. 1 5. 


of 1868; Sec. 3 
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2. Meaning of — ’The primary object of an oath is, of course, 

an invocation addressed to God as an avenger of perjury or as a witness of truth. 
The form of oath, therefore, naturally differs, and has to be accommodated to 
the religious persuasion of the swearer ; it being vain to compel a man to swear 
by a God in whom he does not believe, and whom he, therefore, does not 
reverence.^ The rule of law, therefore, is to let a man swear according to the 
peculiar ceremony of his religion, or in a manner as he may consider binding 
on his conscience. 2 So while a Christian usually swears on the Bible,^ and a 
Roman Catholic with a Crucifix or a cross placed upon it,* a Jew is allowed to 
swear upon the Pentatucch,® and a Mohammedan upon Qjjrariy^ while a Hindu 
may swear on the or touching the feet of a Brahman.'^ The oath of a 

Chinaman is much more elaborate. He must be provided 
with a china saucer which he strikes and breaks and where- 
ent sects? ' upon he solemnly swears as follows : “I shall tell the truth, 

and the whole truth, the saucer is cracked, and if I do 
not tell the truth, my soul will be cracked like the saucer.”® And there 
is the record of a trial for high treason in which a recalcitrant witness who 
was arraigned for treason having objection to be sworn was said to have compli- 
ed with the law on his touching his buttons and declaring that he was sworn 
and was under an oath.® In this country where innumerable sects and creeds 
prevail a witness is usually given the choice of swearing by his favourite deity but 
this is by no means necessary, nor is it the law for a Hindu and Mohammedan 
have the statutory right to be affirmed, and all that he should be required to 
do is to affirm in some such language; “The evidence that I shall give shall 
be the truth, the whole truth and nothing but the truth,” “so help me God * 
being added by a witness desiring to swear. 


The provision as to the form and administration of oath is not stringent, 
and an omission to administer an oath or affirmation cannot be availed of 
by the witness as a defence in a prosecution for perjuryd® 


3. Solemn affirmation. — A solemn affirmation is equivalent 
oath only in the case in which it is “substituted by law for an oath’ . 
It is not per se equivalent to an oath, but attains its solemnity by virtue of 
the statute. The Indian Oaths Act^^ is, of course, the law in this coimtry 
which has made that substitution.^'^ The form in which an oadi or an 
affirmation shall be made is left to be provided by the High Courts. 

4. Declarations.— Similarly, a declaration, merely as such is not 
tantamount to an oath. But it has that effect for the purpose of the Go e, 
if itismadc (a) because it was required by law, or if, at any la c, i w s 
made (6) becauscit was authorisedhy law arid {c) as such, it was ma e oa 
public servant:'* or (d) was legally admissible in evidence. In he ^se 
prosecution for making a false declaration, itis on prosecution to show that 
the declaration was so made. Failing l^hlch the prosecution would 

fail. 


Such a declaration need not be in any set form. It is a simple affirma- 
tion of a fact, statement of belief as regards matter upon 
DccUration need declaration is required. Such declarations are 

required in a variety of cases such as those which relate to 


1. PuHendorf, Bk. IV, c. 2, See, 4. 

2. Miller v. Solomons, 7 Ex. 334 at p. 558. 

3. Gilbam, I Esp. 285. 

4. Love, 5 How. S. T. 113. 

5. Omichand 0 . Barker, I Atk. 21. 

6. Morgan, 1 Lcacli 54. 

7. Omichand v. Barker, supra. 


8. Enterchman, G. & M. 248. 

9. Christopher Love, 5 Sec. Trials 113. 

10. Section 13 , Indian Oaths Act (X of 1873). 

11. Act X of 1873. 

12. Ibid., Sec. 6. 

13. Ibid., Sec. 7. 

14. Section. 21, I- P. G. 
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the revenues of customs, or income-tax^ or excise, the post office, railways 
and other departments of administration. Where a declaration 
is made in regard to matters only some of which arc required or 
authorised by law to be so declared, only so much of the declaration shall 
fall within the deanition of an “oath”, the rcmaindei- being ignored. Ihe 
law, here spoken of, means a legislative enactment, or, at least, rules and 
regulations framed under the authority of such an cnactir^nt. It does not 
mean a mere departmental or disciplinary order, though it may ^ 
perfectly legal, being within the competency of the execu^ve ^ 

a person could not be prosecuted under Sec. 177 of the Code for makmg a 
false return of landsinhis enjoyment, because the return was only required 

by a departmental order, and not by law. So a poheernan 
Examples whe had secured his enlistment by giving false information 

P to the recruiting District Superintendent of Police could 

not be convicted under Sec. 177,® but in so far as it was held that he 
could not also be convicted under Sec. 182, the decision appears to be 
unsound.* A purchaser of a stamp paper giving a false name cannot be 
said to have made a false declaration, because there is no law under which 
he is bound to give any information.^ So a false representation in a memo- 
randum of appealis not an offence as it is not required by law to be 
verified,® So a person, being now under no legal obligation to state the 
truth to a police officer, cannot be convicted under either Sec. 1 / / or 
Sec. 182, for giving him false information without intending to 

anybody.’ Similarly, a false declaration prepared and not filed before a 
public servant would constitute an “oath” within the mining 
section, though there is no section in the Code to punish it. b^ch a 
declaration must be authorised to be made cither P^b ic , 

within the meaning assigned to that term in Soc. 21> I* -t- oi i y 
be authorised by law to be used fox' the purpose of proof. 

52. Nothing is said to be done or believed in “good 

If* iA^Yyr»> rxt" 1 i f' -Vo rl Wl thO 


it 


Good faith.” 


faith” which is done or believed without due 
care and attention. 


1 . 

2 . 

3. 


S Y N O 

Analogous law. 

Principle. 

Distinction between definition of **good 
faith” in General Glauses Act and 


P S 


1 S 

Penal Code. 


4. “Due” care. 

5. Belief must be reasonable. 


aim in uencrai uiauses rtcv 

1. Analogous law.— This definition of “good fai th” is merely a 

negative one. It does not define “good faith” but rests conterU wi 
stating what it is not. The positive aspect of the term is presented by me 
General Glauses Act,®, in which it Is thus defined, 

“3. ( 22 ) A thing shall be deemed to be done in ‘good faith , 
where it is in fact done honestly, whether it is done negligent y 
Or not ” 


1 . Section 277, Tncomc-tax Act (43 of 196 1). 

2. Appayya, I. L. R. 14 Mad. 484 
(contrary in Virasami, T. L. R- 4 
Mad. 144 dissented from). 

3. Dwarka Prasad, 6 AU. 97. 

4. See Muhammad Khalil, I.L. R- 10 All- 
49; Ganesh Khanderao, I. L. R- 13 
Bom. 506 ; Budlia, (1880) P. R. No. 
14, in which it was held that he 
would be guilty under See. 1 82, 

I. P. G. In Jaggat Singh. Oudh Gas. 

II, it was said that he would be guilty 


even under Sec. 117. 

5. P/rmaya. i 188.5) B. U. C. 210, contra 
in Raghoji, 3 B. H. G. R. 42, under 
the Stamp Act of 1862. 

6. Ghanaya. (1879) P. R. No. 17 ; Sunt 

Lai, (1881) P. R. No. 41. 

7. Suraji Mohati, (1873) B. U. G. 7G ; 
but if he intends to injure any body, 
Sec. 182, III. (c). I. P- C., meets the 
case- 

8. Act X of 1897. No definition of the 
term existed in the earlier Acts. 
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This definition in the General Clauses Act is the verbatim reproduction 
of the definition of the term as given in the English Bills of Exchange 
Act, 1882,'^ and the Sale of Goods Act, 1893,® 

As regards good faith, bearing in mind the negative definition of 
“good faith** as given in Sec. 52 of the Indian Penal Code, it must be 
safely stated that good faith has no reference to the moral elements of 
honesty and right motive which are involved in the popular significance of 
“good faith** and which are predominant in the positive definition enacted 

other Acts of the Legislature. To establish “good 
proved to* estab- f^i^h*’ under the Indian Penal Code it is necessary to 
Hsb “good faith” prove that the person pleading good faith acted with due 
under the Ck)de. Care and attention and an honest blunderer cannot be 

protected under Sec. 52 without establishing the exercise 
of due care and attention. Of course, good faith requires no logical 
infallibility but due care and attention. How far erroneous actions or 
statements are to be imputed to want of due care and caution must, in 
each case, be considered with reference to the general circumstances 
and the capacity and the intelligence of the person whose conduct is in 
question.* 

The element of honesty which is introduced by the definition 
prescribed by the General Clauses Act is not introduced by the definition 
of the Code.* 


2. Principle.— “Good faith** plays an important part in the law of 
crimes, and its presence is ordinarily a sufficient answer to a charge of 
criminality in many cases. The definition here given is, therefore, the 
keynote of all sections in which “good faith’* enters. Its precise significance 
must, therefore, be properly appreciated. 

Thisis a negative definition, but it indicates that an act is said to 
be done in good faith when itisdonewith due care and attention. Indeed, 
it does not require logical infallibility. The plea of good faith may be 
negatived on the ground of recklessness indicative of want of due care ^d 
attention if the imputations in question, have been made as categorical 
statements of facts. Apart from that, there is no doubt that the accused 
must substantiate his plea of good faith to be entitled to the proteefion of 
the exception. Of course, the degree of proof that is to be offered by the 
accused for the purpose is not the same as is expected of the prosecution 
which is required to prove its case, beyond reasonable doubt, but is as in 
civil proceedings.® 

It will be observed that the section defines good faith by exclusion. It 

says that an aetdone without due care and attention shall 

Section defines good not be deemed to have been done in good faith. The 
faith by exclusion. section makes no reference to the moral elements ol 

honesty and right motive which are involved in the 

popular significance of “good faith** and which are prominent in the posi- 
tive definition enacted in other Actsof theLegislature.lt, therefore, follows 
that while an honest blunderer actsin “good faith” within the meaning 
General Glauses Act, an “honest blunderer** can never act in good faith 


1. 45 & 46 Viet., c. 61, Sec. 90. 

2. 56 & 57 Viet., c. 71, Sec. 62, sub- 
section (2). 

3 Dhanna v. State of Rajasthan, 1964 
Raj. L. W. 126 at p. 139. 


4. Harbbajan Singh v. State of Punjab, 
A. I. R. 1966 S. G. 97 at p. 103. 

5. Gulabchand Bhurdarbhai Soai v. State 
of Gujarat, A. 1. R. 1970 Guj. 171 
at p. 173 : 11 Guj. L. R. 776. 
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licen® d area. It was held by their Lordships that- 

<• but it is fair to say, in dismissing this application, that it 
. . . .but It isiai y, ^ fraudulent actionon hispart 

ThU" is'rpaTtof the charge agmust ^u^J^cause^of his^ij^^^^^^ 

of due care and attention m neg g Mohammad was 

il'cinTd ^^o'^d;’^tor™he^ppUcant is guilty not of dishonesty 
but of not taking due and proper care. 

In the Oudh case of Prag v. Emperor,^ “ them” ^ The warl^al'ts 
tant Collector, authorising a kurk sons arrears of land 

authorised this kurk amtn to realise from kurk amin endorsed on the 

revenue by attachment of their prciperty . . . .Th „r offer of resistance by 

warrants his inability to execute them on account ^L mbsil ar^d hereupon 
the defaulters. The warrants were t^oved back P^^ 

instead of returning them to the Assistant G and ordered an- 

Naib-Tahsildar on hisown initiative asked for polmeh^ remarked that 
Other AurAr amtn to execute the warrants. The b ^ , 'J, Naib-Tahsildar to 

it was whollyunjustified and illegal on the part of ^e Naib^ians^ma 
give such orders, without any a report from the kurk amin 

mentioned in the warrants which ali^eady bore a report 

who had been authorised to execute them. T 'There were however, 

sent to the Assistant Collector for his ' ;,;7 b Ac waVr 

legal defects in the procedure in the case LT been 

had been returned with a report by lontrer in force and 

authorised to execute them and were therefore g Naib-Tahsildar 

secondly, because the kurk amin who was ordered by 
to execute them had no authority to do so, hisname not be mg 
in the warrants.... The Naib-Tahsildar may ^ave "Cted wiA the ^st 
of intentions and may have believed himself cntitl _ 

butifhehad examined the warrants he would have them and if he 

the AurA amin named i n i t, namely, was au^onsed o e .. . ^^5 

had considered the matter for a moment he must have them. He 

not withinhis power to authorise any other ^rA amw with due care 

acted without <fue care and attention, and if he did not act 

and attention, he cannot be said to have m good faith and the ac^ 

actedin self-defence.” Similarly,it Has been held by the same Court 

other case* that where an amin who executes a warrant is a he said to 

that the date hxed for execution of the warrant is over he 

be acting in good faith and the person whose property is ^ ^ 

in execution of the warrant hasa right of private defence of h P P Y* 

— =s r-7. - ^ JL. rfc 9S7: 199 


~ Bu* Soo Meah Ghowdry”n King^ 37 A. 1 N ^4^ 

A. I. R. 1938 Rang. 350 at p. 3S2: I. G 135: 1942 O- JV. W. 

39Gr. L.J. 985; Prig, 17 Luck. 591: 4. i L R H Luck. 

0."w.N 74"^^" M^flle L g':‘ 7|4: 43 Cr. L. J. 60; 

2. A. I. R. 1938 Rang. 350 at pp. 351, 352. 1941 O. W. N. 1175. 
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from the mere fact that a Sub-Inspector goes to a village dressed up in his 
uniform to arrest the accused, he cannot be said to be acting in good faith 
when as a matter of fact, he is acting in entire bad faith and in the most 
illegal and reprehensible manner,^ It will thus be seen that the two dehni- 
tions approach the question ftom two different stand-points, and there is 
nothing common between them. For while the general definition condones 
negligence and carelessness, if only there was honesty, the Code regards 
honesty as immaterial, and the presence of “care and intention’* as all in all. 
In tills respect the definition would appear closely to correspond with the 
English notion of “reasonable and probable cause” or “reasonable and 
justifiable cause” as used in criminaljurisprudence. 

AMagistrate tenderinga pardon wi thou t complying with the provisions 
of the Code acts either in gross ignorance or in conscious disregard thereof. 
It is therefore, clear that the Magistrate did not bestow due attention 
within the meaning ofSec. 52, 1. P. G., in tendering pardon and, therefore, 
cannot be said to have acted in good faith within the meaning of Sec. 529 
of the Code of Criminal Procedure, 1898 (V of 1898).^ 

In an Allahabad case,^ “In August 1944 Sri A, Sen was working as the 
District SupplyOfficer in Agra. Being the District Supply Officer and a Magis- 
trate, first class, he directed the arrest of a person whom he wished to prose- 
cute. No order sheet for this date was prepared nor was any date in future 
fixed forbearing. He subsequently directed another enquiry and then the 
matter was sent up to the District Magistrate for sanction to prosecute the 
appellant. It was thereafter that the complaint was filed in the Court of 
another Magistrate who then took cognizance of the case. Sri Sen never 
intended to try the case himself as a first class Magistrate, nor do we think he 
liad taken cognizance of the offence as a trial Magistrate. . . . The only 
question then that requires serious consideration is whether this was done in 
good faith. Thatit washonestly done there can be no doubt, because 
there was no previous enmity between the appellant and Sri Sen. In fact, 
Sri Sen did not even know him from before. A report was placed before him 
that the appellant had been guilty of the contravention of the Control Order 
and, as the contravention was punishable with three years’ rigorous imprison- 
ment or fine or both. Sri Sen thought he could arrest the appellant. The 
facts already mentioned would also show that he acted with care and cir- 
cumspection,” 


The law does not exact the same degree of care and attention from all 

persons. It varies with the positions they occupy*^ In 
Question of good this sense, the question of “good faith” is always a question 
faith is a^ays a determined in accordance with the proved facts 

question o ac . circumstances of each case. The standard of “due 


care and attention.” is not the standard of the hypothetically “reasonable 
man”. But it is the standard of the man whose “good faith” is on trial. The 
Goui't has to see whether he, circumstanced as he was, had exercised the 
care and attention which might be expected of him. It is, therefore, irrele- 
vant to say that, in such a case, any other man would have acted differently. It 
may be so, but ffic question is not what another man would have done but 
what the accused did at the time, and what more he could have done, but 



Java Din, A- I. R. 1934 Oudh 124 
It p. 129: 9 Luck. 517: 35 Gr. L. T. 
304* 148 1. G.870: U O. W. N. 337. 
n re Mukesh Ramchandra Reddy, 
I. R. 1958 A. P. 165 at p. 169: 
[.L. R. (1957) A.P. 742; 1957 Andh. 
L T. 709: (1958) 1 Andh. W. R. 


9: 1958 M. L. J. (Gr.) 31: 1958 

Gr. L. J. 343. 

3. L. Ram Narain Singh v. A. Sen, A. I. 
R. 1958 All. 758 at pp. 759, 763, 

4. Bhawoo Jivaji, I. L. R. 12 Bom. 377: 
PoPye, i. L. R. (1940) Rang. 109. 
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which he had failed to do. As Batty, J., remarked in a case, “good faith 
requiresnot, indeed, logical infallibility but due care and attention. But 
how far erroneous actions of statements are to be imputed to want of due 
care and caution, must in each case be considered with reference to the 
general circumstances and the capacity and intelligence of the person whose 
conductis in question. It is only to be expected that the honest conclvsion 
of a calm and philosophical mind may differ very largely from the honest 
conclusion of a person excited by sectarian zeal aud untrained to habits 
of precise reasoning.**^ 

The words “good faith” used in the 9th Exception to Sec. 499 has been 
the subject of judicial interpretation in numerous cases. The term has been 
defined in Sec. 52, I. P. G.,in the negative form and all actions and state- 
ments have been eliminated from the definition which are not done or 
believed without due care and attention.® The earliest case in which the 
“good faith” of a person charged with defamation came in for consider?tion 
was in In the matter ofShibo Prosad Pandah.^ It was observed in that case that 
in dealing with the question of “good faith” the proper point to be decided 
is not whether the allegations putforward by the accused in support of the 
defamation are in substance true, but whether he was informed and had 
good reason after due care and attention to believe that such allegations 
were true. 

The case, Promotha J^atk Adukhopadhya v, King-Emperor,^ reiterated the 
above principle. Suhrawardy, J., observed in that case that — 

“T he Court in determining whether the accused should or should 
not have placed implicitreliancc on the credibility of his source of 
information, should not, in my opinion, place before itself the stand- 
ard which it would demand to convince it, of the trustworthiness of 
the persons supplying the information.” 

In the case of Dr. JSf.B. Khare v. M. R. Massani,^ it was held that the press 
has no special privilege and that it is in the same position as any other man. 
If assertion of facts is made and the same is defamatory, it must either be 
justified or it must be shown that it was made in good faith for public good. 

The latest decision is Harbhajan Singh v. State of Punjab,^ where it has 
been held that the onus on accused under the 9th Exception to Sec. 499 is 
discharged by proof of a preponderance of probability and the standard of 
proof is comparable to the standard in civil proceedings. “Good faith”, it 
was observed, docs not, however, require logical infallibility, and in this 
connection the case In the matter of Shibo Prosad PandaW was referred to 
with approval. 

In Harbhajan Singh v. State of Punjab,^ the Supreme Gc ui t in paragraph 
21 of itsjudgment has dealt with the relevant considerations to support the 
plea of good faith toinvoke thebenefit of Exception 9 in Sec. 499. It is 
clear from the said judgment that the plea of good faith would be a question 
to be considered on the facts and circumstances of each case.® 


1. Abdool Wudood, 9 Bom. L. R. 230 at 4 
p. 298: I. I.. R. 31 Bom. 293; Mohd. 

Gul y. Haji Fazley, 1. L. R. 56 Gal. 5. 

1013; Upendra Naih Ba^chi, I. L. R. 6. 

36 G.al. 375; Yad Ali, I. L. R. 57 Gal. 

o nil’ 313- 7. 

2. Hibhuti Bhushan Das Gupta o. Sudhir 8 

Kumar Mazumdar, A. I. R. 1966 Gal. 

473 at p. 476. f, 

3. 1. L. R. 4 Gal. 124. 


27 G. \V. N. 389: A. 1. R. 1923 Gal: 
470. 

A. I. R. 1942 Nag. 117. 

(1965) 2 S. G. A. 213:A. 1. R. 196t) 
S. C. 97. 

I. L. R. 4 Cal. 124. 

Gr. App. 53 of 1961 : A. I. R. 1966 
S. G. 97. 

'l’b.insavelu Ghcttiar v. Ponnammal, 
A. I. R. 1966 Mad. 363 at p. 364. 
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“Good faith’* in criminal law is differentfrom “good faith” as under- 
stood in civil law. If an act is not done with due care and 
Good faith in attention, it Cannot be said to be done in good faith as far 

"omcivifuw: as criminal law is concerned.^ 

3. Distinction between definition of ‘‘good faitb*’ in General 
Glauses Act and Penal Code, — -The term “good faith” is defined both in 
Sec. 3 (22) of the General Clauses Act (No. X of 1897), and also in Sec. 52 
of the Penal Code, 


sections 
the real 
of good 


The dehnition of “good faith” in the Penal Code is a negative one. The 
term “good faith** is not attempted to be befined there but all that is stated 
is thatif an act isnot done with due care and attention itwould not be said to 
be done in “good faith”. This definition comes into conflict with the definition 
in the General Glauses Act to thisextent only that if a thing has been done neg- 
ligently, though honestly, it would not be deemed to have been done in “good 
faith”. The definition of terrain, the General Glauses Act lays stress on one 
aspect only, but, that in the Penal Code places emphasis on two aspects, 
namely the honesty of intention along with due care and attention. 

Thus Sec. 52 excludes the element of negligence from the purview of 

“good faith”. Both the definitions retain the real essence 
of “good faith” which is that a thing is done “honestly . 
This is a feature common to both definitions without which 
the term “good faith*’ will lose its i’real meaning. “Good 
faith” therefore implies, not only an upright mental 
attitude, and clear conscience of a person, but also the doing of an act, 
showing that ordinary prudence has been exercised according to the 
standards of a reasonable person. “Good faith” contemplates an hones 
effort to ascertain the facts upon which exercise of the power must res^ 
It must, therefore, be summed as “an honest determination from ascertainea 
facts”. “Good faith” precludes pretence or deceit and also negligence 
and recklessness. A lack of diligence, which an honest man of 
prudence is accustomed to exescise, is, in law, a ^ 8 ®® 

Once this is shown, good faith does notreqiure a sound judgment. 

In order to act In good faith, a person must act jV f "” 5 " 

cannot be said to act honestly unless he acts with fairness 

A person who acts in a particular manner in the '"f 

spite of the knowledge and consciousness tha injury or fets 


Both 

retain 

essence 

faith. 


persons 


likely 


to result from his act or omission 


wilful negligence in spite of such toowledge 
W‘“‘ y— — he said to act with fairness or uprighmess and, 

or conciousness cannot be j,o„esty or in good faith. Whether 

^erefore, he cannot with honesty or not will depend on the 

m a “P^or Sample, with a view to construct a road as 

facts of each case If, dynamite near a town and acts 

rgSl;^Lr^ln 1 ontt"the town is within the range of harm, and the 


rock should be rem 


oved by quarrying it cannot b-. said to act honestly it 

^ the rock It can also not be said to act honestly it it 

pr^cL'fto blairk rock without taking expert advice. If it refuses to 


Paela Baba y. State, A. I. R. 19^7 
Orissa 130 at p. 147: 23 Gut. L. T. 
88: 1957 Or. L.J. 769. 

Harbhajan Singh o. , State oi 
Punjab, A. I. R. 1961 PunJ. 215 at 


pp. 222-23 ; 63 Punj. L. R. 294; 

see also Kailas Sizing Works o- Munici- 
pality of Bhivandi, A. I- R* 1969 
Bom. 127 : 70 Bom. L. R. 554. 
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see light and hides its face from the light it would be acting with wanton 

and wilful negligence and its negligence coupled with want of honesty and 
good faith would be actionable.^ 

The definition of the term in the General Glauses Act lays stress on the 
one aspect of honesty only irrespective of negligence, but that in the Indian 
Penal Code lays stress on two aspects, viz. honesty of intention along with 
due care and attention. Both the definitions retain the real essence of 
good faith, which is honesty. This is a feature common to both the defini- 
tions. “Good faith” implies upiight mental attitude and clear conscience. 
It contemplates an honest effort to ascertain the facts upon which the exercise 
of the power must rest. It is an honest determination from ascertained 
facts. “Good faith” precludes pretence, deceit or lack of fairness and 
uprightness and also precludes wanton or wilful negligence.^ 

4. «6l>ue*‘ care. — The relevant meaning of “good faith” is as defined 

in See. 3 (22) of the General Glauses Act. “Due care and attention” 
stipulated by Sec. 52 of the Indian Penal Code is not pre-requisite.^ 

The “due” cave required must depend upon the nature of the act, its 
magnitude and importance, and the facility a person has for the exercise 
of care and attention. It does not constitute “good faith” necessarily because 
the person making the imputation believed it to be true. Due care and 
attention imply a genuine effort to reach the truth, and not the ready 

acceptance of an ill-natured belief.^ A butcher unskilled 
Examples. in Surgery, employed to set a bone on board a vessel on 

the high seas, would be judged by a standard very different 
from that applicable to a qualified surgeon discharging the same duty. So 
a surgeon working in his surgery would be judged by a different standard 
from that applicable to a surgeon in the field. But where a quack unskilled 
in surgery performs an operation which even a trained surgeon seldom 
dares, he cannot be accicdited with good faith, if his patient trusting him 
succumbs to his operation. Such was the case of one Kabiraj who, having 
no knowledge of surgery beyond that he had acquired in his practice, 
operated a man for internal piles by cutting them out with an ordinary 
knife, in consequence of which he died from haemonhage. It >vas held 
as the operation was one so imminently dangerous that even educated 
surgeons scarcely ever attempted it, the accused was guilty of an offence 
punishable under See. 304-A of the Godc.® 

In another case, the accused saw a stooping child in the early gloaming 
and believing it to be a demon, dealt it blows, of whicli it died. It was 
proved that the placchadthe reputation of being haunted but the Gourt 
held that, though he was under a mistake of fact he had acted without 
care and caution and that, therefore, he was guilty under Sec. 304-A of the 
Code.® So again, in another case, A caused crops to be sown on land, as 
to the enjoyment of which there was a dispute between her and B. B*s 
men having proceeded to reap the ci’ops on behalf of By the servants of A 


h Kailas Sizing Works y. Municipality 
ofBhivandi, A. I. R. 1969 Bom. 127 
atp. 130 : 70 Bom. L. R. 5D1. 

2. Ibiil at p. 131, 

3* Public Prosecutor v. Vattem Ven- 
katramayya, A. I, R. 1963 A. P. 
106 at p. 109 : (1962) 2 Andb. L. T. 
96 : 1962 M. L.J. (Cr.) 435 : (1962) 
2 Lab. L.J. 21 : 1961 Andh. W. R. 
109. 


4. .\nandrao BalkrisUna, 17 Bom. L. R. 
82 : 27 I. G. 657 ; Charming Arnold, 
I.L.R. 41 Gal. 1023 atp. 1058 (P.C.); 
Gaya Din y. Emperor, A. I. R- 1934 
Oudh 124 at p. 126. 

5. Sukaroo v. Kabiraj, I. L. R. 14 Gal. 
566. 

6. Hayat; 1888 P. R. No. 1 1 ; Levett, 
Cro. Car. 536. 


I.P. G— 45 


354 


INDIAN PENAL CODE 


[S.52 


went to the place with the station-house officer and some constables who 
were armed. The station-house officer ordered the reapers to leave off 
reaping and to disperse, which they did not do ; he them told one of 
the constables to fire, and he dred into the air. Upon this some of the reapers 
flew away while others remained there and assumed a defiant attitud^ 
The station-house officer vnthout attempting to make any arrests and 
without also warning the reapers that if they did rior desist from reapings, 
they would be fired at, gave orders to shoot, and one of me coj^tables, 
fired and mortally wounded one of the reapers. It was found that neither the 
station-house officer nor the last-mentioned constable believed that it was 
necessary for the public security to disperse the reapers by firing on mem. 
It was, therefore, held that the station-house officer and the constable 
were not acting in good faith and that the order to shoot was i^egal and 
did not justify the act of the constable, and that both he and the station- 

house officer were guilty of murder.' 


The circumstances that operate on the exercise 

are thus so varied and variable thatitis not possible to fix 

„ r T, • a «rpnpral Standard by which the presence or absence ot 
Proof-Rcquue. tested But at the same 

time, in such cases, it is always permissible to argue 
facto * that is to say, it may be shown that there was a want of goo 
faith” ^causethere^was the^ absence of the requisite care 
On the other hand, a person relying upon “good faith f 

he had taken the necessary care and cation, and jn 

was done in good faith. As the Law Commissioners ^ '^he 

be required throve that his conduct was as to lead^ feirly^ W ^tne 

inference that he acted m good faith as alleged. It is u 

hi h^id^rerso^fh^e^rjr ‘^o^Utli^ig ^t^at he oughtL do what 

he did . ”3 

Tlie public servants who of'^the*^‘'iiS,n^ 

to know the law and if the act is ^ e without due care 

provisions of law it must be held to have Been yn ^ 

Ld attention and cannot be said tobe done in good faitn. 

#^1^1 A ir» order to belief in 

5. Belief must be faith that circumstances are 

good faith, a persons , qufficien^t - there ought to be sufficiently 

such and such, ought not to b instance has been known of a 

strong and just grounds for to his room at night 

mistaking him for^^ that L wasa Jobber before he killed him. 

ffir he ought to have asc ^ believed 

The ®^„f\hrman was a robber, which must be taken, we conceive 

ro®excludfam^Ve“ss conjecture or suspicion. Belief must have a 


1 . 

2 . 

3. 


Subh Naik, I. L.R. 21 Mad. 249. 
First Report, Sec. 113. 

First Report, Sec. 114; Channing 

Arnold, I. L.R. 41 Cal. 1023 at p. 


4. 


1058 (P. G.). 

Mithuhan y. State of Rajasthan, I. L. 

R. 1969 Raj. 121 at p. 123 : I. L. R- 
(1969) 19 Raj. 559. 
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Belief must have 
a foundation and 
that must be 
shown. 


foundation, and that must be shown. ^ A person in 
ragged attire was seen carrying under his arm three pieces 
of cloth and a police constable thereupon suspecting him 
to be in possession of stolen goods questioned him and 
was told that the cloth was made in England. But 
notlcins that each piece bore Gujarati marks, and not knowing that such 
marks are placed on English-made goods, he concluded that the 
statement was false, and that the cloth had been stolen. He took hold of 
one of the pieces of cloth in order to examine it °tit as the 

complainant objected to it, there was a scuffle. The con^ble then 
arrested the complainant but he was subsequently released. The lattei 
prosecuted him for wrongful lestraint, but the Court held that the putting 
of questions to the complainant, not for the purpose of causing annoyance 
orfromidle curiosity, but in order to clear up his suspicions was an indica- 
tion of good faith, and the constable was, therefore, protected undei Sec. /9. 
When a question arises as to whether a person acted in good faith, then 

it devolves upon him to show not merely that he had a good mtentiori but 

that he exercised such care and skill as the duty reasonably dernanded tor 
its due discharge. Where the question is whether a public servant 
was justified in doing a certain thing, his justification must have 
a better foundation than his rnere private 

man may be very foolish in believing himself justified, but the 
law could not adopt so vague and unsafe a criterion.® A writer cannot 
claim to actin good faith when he ignores the sources of the trutli which 

were open to him. ^ 

On the other hand, where a person acts with thoughtless prcciwitancy, 
without making sufficient inquiries and jumping to a conclusion upon mate- 
rials wholly unjustifiable, it cannot be said that he had exercised goo 
faith. Such was the case of a Police Sub-Inspector who pw a horse tied up 
without any concealment, and because itrcscmbled the animal his 
lost some time previously, he jumped at once to the conclusion that the 
horse was cither stolen or acquired as stolen prop-^rty. The Sub-In'^cctor 
never sent for the supposed owner of the horse, nor took the trouble o 
getting any credible information as to whether it was his father s 
or not. Had he done so he would have found that his father’s horse had 
already been found in another place. The Sub-Inspector could not, there- 
fore, plead good faith in exoneration of his conduct.® The same view 
was taken in another case in which ihc Sub-Inspector had made a 
search without complying with the preequisities of Sec. 165 of the Criminal 
Procedure Code.® 

As a person, acting in good faith, is excepted from criminality under 
, the chapter relating to General Exceptions, and as tJic 

from words “good faith” arc there used in vaiicd collocation, 
bility?^ responsi- Jtg presence, in each case must depend upon the circum- 
stances which alone entitle a person to exemption from 
criminalresponsibility. The sense of the term in that connexion will have, 
therefore, to be considered elsewhere.’ 


1 . 

2 . 

3. 


4 . 


First Report, Sec. 161. 

Bhawooo. Mulji, I. L. R. 12 Bom. 

Gayadin, A. I. R. 1934 Oudh 124 
atp. 126 : 19 Luck. 517 : 35Gr. L. J. 
804 : 148 I. G. 870 : 11 O. W. N. 
337. 

Emperor v. P. C. Tar.apore, Ghief 
Editor, Printer and Publisher* Daily 
Gazette, Karachi, A- I . K- 1940 


Sind 239 at p. 246 (F. B.) : I L.R. 
(1941) Kar. 3 : 42 Gr. L. J. 1 : 91 

1. G. 519. . , ^ „ 

5* Shoo Surua \Iohd. Fazil, 10 W. !>-• 

20 . 

0. Gopi Mahto, I. L. R. 10 Pat. 821 , 
Cciattcrjee, !• R- 1933 All. 434. 

7. 6«Gbaptci- IV, fjost and the several 
sections in whicli the word occur.s. 
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The leading authority as to the meaning of the expression “while 

acting or purporting to act in discharge of his official duty” 

• Acting or purpor- is to be found in H. H» B. Gill v. The King?- The obser- 

ting to act in vations of their Lord ships are : 
discharge of one s 
official duty — 

Interpretation. 

“Their Lordships, while admitting the cogency of the argument 
that in the circumstances prevailing in India a large measure of 
protection from harassing proceedings may be necessary for public 
officials cannot accede to the view that the relevant words have 
the scope that has in some cases been given to them. A public 
servant can only be said to act or to purport toactin thedischarge 
of his official duty, if his act is such as to lie within the scope of 
his official duty. Thus a Judge neither acts nor purports to act 
as a Judge in receiving a bribe, though the judgment which he 
delivers may be such an act : nor does a Government medical officer 
act or purport to act as a public servant in picking the pocket of a 
patient whom he is examining, though the examination itself 
may be such an act. The test may well be whether the public 
servant, if challenged, can reasonably claim that what he does, he 
does in virtue of his office.’* 


Privy GounciPs 
view approved by 
Supreme Court 
decisions. 


Thisdecision has been followed by the Supreme Court in a series of 

decisions, Aorrik Singh v. State of PepsUy^ Motajig w.H. C. Bhan, 
Satwani Singh v. State of Punjab* The question, however, is 
substantially one of fact to be determined with reference to 
the act complained of and the attendant circumstances. Each 
case must be decided on its own fact* In PrasdniKt ^ KuTfiar 
V. State,^ Panigrahi, G. J., fully analysed the principle on examination 
of the Privy Council and Supreme Court decisions. 

It was held in the undernoted case that judged by the aforesaid test, 
the action of the sarpanch in entertaining the defamatory applications and 
directing enquiries thereof by procurement of evidence could not be sayi to 
have been done by him while purporting to act in the discharge of his 
official duty. Sanction under Sec. 197, Gr. P. G., was not necessary even 
assuming that he was a public servant removable with 
State Gwernment. The Magistrate misconceived ^ 

an easy course of not going to the relevant law and acted contraiy toUw 

in holding that sanction was necessary.® 

52-A. Except in Sec. 157 and in See. 130 in the case m 

which the Ixarbour is given by the wife or 
“Harbour.” husband of the person harboured, the word, 

“harbour” includes the supplying a person with shelter, food, 
drink money clothes, ammunition or means of conveyance, 
or the assis&ng a person by any means whether of the same 
kind as those enumerated in this section or not, to evade 

apprehension. 

S YN o PS IS 


1 . Amendment. 


2. Reasons for the change. 


1 . 

2 . 

3. 

4. 


I.R. 1948 P. C. 128. 
I. R. 1955 S.C.309. 
L. R. 1956 S. G. 44. 
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5. A. I. R. 1966 Orissa 86. . 
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grahi, 31 Gut. L. X. 314 at pp* 
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1. Amendment. — Before the passing of the Indian Penal Code 
(Amendment) Act VIII of 1942, the term “harbour” was defined by 
Sec. 216-Bof the Code which had been added to the Code by the Criminal 
Law (Amendment) Act, 1894. That definition was intended only for purposes 
of Secs. 212, 216, and216-A. It ran as follows : 

“In Secs.212, 216 and 216-A, the word ‘harbour’ includes the 
supplying a person with shelter, food, drink, money, clothes, arms, 
ammunition or means of conveyance, or the assisting a person in 
any way to evade apprehension.” 

The Indian Penal Code (Amendment) Act, VIII of 1942, repealed 
Sec. 216-B and enacted the present section. 


2. Reasons for the change. — The reason for the enactment of the 
present section and repeal of Sec. 216-B of the Code is given in the State- 
ment of Objects and Reasons of the Amending Act, 1942, in the following 
words: “Section 216-B of the Indian Penal Code widens the meaning of the 
word ‘harbour’ asused in Secs. 212, 216 and 216-A. The word is also used 
in Secs. 130, 136 and 157, and as used in those sections bears its narrower 
dictionary meaning. There is no rational justification for differentiating 
between the meaning of the word as used in different sections of the Code 
and the fact that the wordis used in sections other than Secs. 212, 216 and 
216-A appears to have been overlooked when Sec. 216-B was inserted by 
Act III of 1894. The fact that the wider meaning does not attach to the 
word asused in Sec. 130 which provides for the punishment of persons who 
harbour an escaped prisoner of war might well produce untoward results 
m existing circumstances, and it is proposed to render the definition in 

Sec. 216-B applicable to the Code generally by transferring 
ConBict of judi- that section to Chapter II of the Code. It is alsoproposed 
cial opinion. to insert words in the definition with a view to resolve a 

conflict of judicial opinion on the question whether the 
concluding words of the definition as contained in Sec. 2 16-B embrace all 
forms of assistance or only forms of assistance ejusdem generis with those 
previously mentioned in the section. The Allahabad High Gourt^ has held 
that the meaning is so limited while the Calcutta^ and LahoreHigh Courts® 
have taken the contrary view. It is proposed to clarify the point in the 
sense of views taken by the Calcutta and Lahore High Courts.” 

The following note which appeared in the last edition of this book may 
be read with the above: 


R1 * **t^' of Hn any way* {in the repealed Sec. 215-B). — According to 

J«, the words ‘or assisting a person in anyway to evade apprehen- 
^tist be meant to point to some method ejusdem generis with those 

specified in the section. In the case before Blair, J., the 
informed that a dacoitby name Subba had visited the accused 
hr and was at that moment in their company, proceeded toaixest 

At that time Subba, the accused and others were sitting nearawell. 
^ cy saw the police approach whereupon Subba withdrew and hid himself 
^“Jt>lning sugarcane field. The police inquired from the accused as 
man was who had just left them, and he swore that it was not 
UDba, who was, however, afterwards arrested in the field. The accused was 
p osccuted for harbouring a dacolt under Sec. 216 of the Code, and the 
question was whether the false statement made by the accused, constituted 


■ 0- Hussain Baksh, I. L. R. 25 Cal. 826; 18 Gr. L. J. 731; 26 Gr. L. 

All. 261; 23 A.W.N. 29. J. 141: 21 G.W.N. 1062. 

Muchi Mian y. Emperor, A. I.R. 1918 3. Tara Singh, I.L.R. 7 Eah. 30. 


358 


INDIAN PENAL CODE 


[S. 53 

such assistance as is here defined. But Blair, J., having read the words 
ejusdem generis held that it did nof.’*^ 

Itis submitted that this view is unsound and has been dissented from 
in Calcutta, where the words have been held to be words of general enlarge- 
ment and should not be read ejusdem generis with supplies of food or other 
necessary articles. In the Calcutta case the offender lived with his undivid- 
ed brother. The police ordered the accused to produce him for which he 
went inside, soon afterwards returning with the brother’s son, whom he said 
he had mistaken for his brother. The pol’ce searched the house and found 
the offender concealed therein. He was held rightly convicted of this 
off_mce.2 The same view was taken in another case when the accused had 
warned a proclaimed offender of the approach of the police and had done 
his best to assist him to make good bis escape.”® 

CHAPTER III 

Of Punishments 

53- The punishments to which offenders are liable under 
‘‘Punishments.*’ the provisions of this Code arc ; 

First. — Death. 

^[Secondly . — Imprisonment for life: 1 

FoartA/)-.— Imprisonment, which is of two descriptions, 
namely: 

(1) Rigorous, that is, with hard labour- 
er) Simple; ’ 

Fifthly .- — ^Forfeiture of property; 

Sixthly. — Fine. 


1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 

14 . 

15. 

16. 
17. 


Analogous law. 

True measure of punishment. 
Principle. 

Effect of Sec. 53-A. 

Discarded punishment. 

Flogging. 

Other forms of punishment. 
Punishment on conviction not the in 
variable rule. 

Measure of punishments. 

Death. 

Supreme Court practice. 

Suspension and remission of sentence 
Punishment of deaf and dumb. 
Sentence and punishment* 

Children and sentence of death. 
Transportation. 

Justification of transportation. 


SYNOPSIS 

18. Imprisonment. 

Why minimum sentences not fixed. 
Commencement and suspension of im- 
prisonment. 

Imprisonment till the rising of the 
Court. 

Principles of punishment. 

Aggravating circumstances. 

Offences against property. 

Offences against peace. 

Fine. 

Forfeiture. 

Pec^iary forfeiture or fine. 

Whipping. 

Detention cannot be regarded as 
punishment. 

Detention in Reformatory Schools. 
Illegal orders. 

Admonition or release on probation. 


19. 

20 . 

21 . 

27 . 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 


on 


- uii prooation 

1. Analogous law.— This chapter on Punishments is really a chanter 
Ijectivc low, though it is naturally connected intimately with the 
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Sec. 117 and 
Transporta- 
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substantive law enacted in the Code, in which, accordingly, it finds a place. 
But all the same, it is a chapter relating to procedure and its provisions have 
therefore, to be read with the Criminal Procedure Code which largely affects 
those provisions. The authors of the Code had appended a long note^ to 
this chapter, which is partly explanatory and partly vindicative. This 

chapter was, again, exhaustively reviewed by the Indian . Law 
Rationale of Commissioners, the result of whose minute and critical 

puDishment. examination is embodied in Sees. 433— 528 of their Second 

Report. Jeremy Bentham has in his Principles of Penal Lau> 
denoted several chapters to the rationale of Punishment^ and the subject 
has, in fact, received a consideration which has created quite a literature on 
the subject. It is not here proposed to pursue the subject from any desire to 
present the result of studies in this branch of law, for it is unnecessary and 
would be beyond the scope of the present work. At the same time, it would 
be conducive to an intelligent study of a subject, which is otherwise 
obviously repellent and repulsive from its nature and association, if suffi- 
cient light is thrown upon it as may be useful alike to the student studying 

Its principles, and the Judge and the lawyer adminstering its stern provisions 
in practice. 

2. True measure of punishment. — It is a standing complaint against 
the Code that it is Draconian in its severity as regards punishments. This 
criticism was not overlooked by the authors who wrote ; ‘‘We entertain a 
-confident hope that it will shortly be found practicable greatly to reduce 
the terms of imprisonment which we propose. Where a good system of 
prison discipline exists, where the criminal, without being subject to any 
cruel severities, is strictly restrained, regularly employed in labour not of 
an attractive kind and deprived of every indulgence not necessary to his 
health, a year’s confinement will generally prove as efficacious as confine- 
ment for two > ears in gaol where the superintendence is lax, where the 
work exacted is light and where the convicts find means of enjoying as many 
luxuries as if they were at liberty. As the intensity of the punishment is 
increased, its length may safel> Ije diminished. •* s members of the Gcm- 
mutee which is now employt;d in investigating the system followed in the 
gaols of this country we have had access to infui ination which enables us to 
say with conridence that, in ihis departmer.t oi the administration, extensive 
reforms are greatly needed and may easily be made. The researches of 
that Committee will, we hope, enabh; the Law Commission, hereafter, to 
prepare such a Code of prison discipline as, without shocking the human 
^elings of the community may yet be a terror to the most hardened wrong- 
doers. Wherever such a Code shall come into operat on, we conceive that 
It will be advisable greatly to shorten many of the terms of imprisonment 
which we have proposed. ”3 

Law is good but justice is better and it is expedient in the interests of 
justice that the sentence passed in a case should reasonably be balanced to 
the exigencies of the case.^ 


The determination of the right measure of punishment is often a 

point of great difficulty and no hard and fast rule can be 
laid down, it being a maturof discretion which is to be 
guided by a vaiiety of considerations, but the Court has 
always to bear in mind the necessity of proportion between 
an offence an 1 the penalty. In imposing a fine it is 


No hard and fan, 
fule for dtitrmi- 
oatH 1 ) of ihc light 
measure of ^uI.ibh• 

mfni. 


Note A. 

3 Volume I CoUcclfdEd., pp. 3'^0 
Note A, Reprint, p. o.s. ’ 


— ^ 78 . 


4 Gou-^l Ki aiian Stale A. I-R-^yby 
Cal. 132 at p. 138: 73 C. W. N. 22. 
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necessary to have as much regard to the pecuniary circumstances of the 
accused persons as to the character and magnitude of the offence, and where a 
substantial term of imprisonment is inflicted, an excessive fine should not 

accompany It except in exceptional cases.^ It is no doubt true that the 

offence of black-marketing is very generally prevalent in this country at 

the present moment and when it is brought home against a person^ no 

leniency in the matter of sentence should be shown and a certain amount 

of seventy may be very appropriate and even called for. Where, however 

quite a substantial sentence of imprisonment has been awarded to the 

appellant, a person belonging to the commission agency class, imposition 

of unduly heavy fines which may have been justified to some ^extent 

m the case of the principals, will not be called for in his case. As a matter of 

practise the Supreme Court will not interfere by special leave in the matter of 

imposed for crimes committed, except in exceptional cases 

where the sentences are unduly harsh and do not really advance the ends of 
justice 

If the Court is convinced about the truth of the prosecution story, 

conviction has to follow. The question of sentence has to^e 

Nature of proof determined, not with reference to the volume or character 

has nothing lo do of the evidence adduced bv the nro^priitint^ in e «. c 

with punishments ^ 4 .* i_ prosecution in support of 

but Court has to prosecution case, but with reference to the fact whether 
decide ouall cii- Were are any extenuating circumstances which can be said 

cumstanccs of the to mitigate the enormity of the crime. If the Court i, 

satisfied that there are /uch mitigating circumstances;only 

■A justified in imposing the lessor of the two 

sentences provided by law mother words, the namre of the proof h^^ 

nothing to do with the character of the punishment. The natur^of the 

^^cuL^has^beln^r^^edThe gui?ty!“\m^^^^ T 

lhfp‘ro«®ss’oi ‘'proor"is‘''^^t''an'' eti™^ Th ai^d''conviction"follows" 

should be impoLd is for the Court ‘to decide“?n a°U th ^ punishment 

case with particular reference ^itcu^rer'^But' tt 

nature of proof has nothing to do with the question of punishment.3 

The Supreme Court in allowing the appeal on the question of sentence 
• fc • 1 1 * A * J t A J* ^ in Bed Raj v. State of Uttar 

iSt.d'Tr P-5«8(ofS. C. R.):atp. 781(ifA.l.R./; 

Supreme Court. 

“A question of a sentence is a matter of discretion and it is well 

r '•‘3‘^wtron has been properly exercised along 
accepted judicial lines, an Appellate Court should not interfere ”! 
the detriment of an accused person except for very strong reasons 
which must be disclosed on the face of the judgment ^ In , 

matter of enhancement there should not be interference when tht 

sentence passed imposes substantial punishment. Interference is 
only called for when it is manifestly inadequate.** rierence is 

These observations are entitled to great weight U.,.- it- • 
to lay down a hard and fast rule, for ealh cas:mfs:- de^p^end e ^o^n 

'■ fngVndTce th^common' marfrom^'ebU ^ a'T^R VSsv ‘ill ''' Bombay, 

pUguc should not perturb thejudicial 3 . Wdiveh. xh ^ p. 16. 

mind in the determination of measure A T t> of Madras, 

ofnunishm-nt. 4 PP* 619-20 

U>''^)2S.C. R. 583: M.R. 1955 S.C 778. 
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facts. Whether in a given case there was proper exercise of judicial discre- 
tion by the Trial Judge depends upon the circumstances of that case.^ 

3. Principle. — ^Punishment is the mode by which the State enforces its 
laws forbidding the doing of something, or omission to do something. Punish- 
ment may take different forms. It may be a mere reprimand; it maybe a 
fine; it maybe whipping; it may be imprisonment — -simple or rigorous; it may 
even extend to death. But whatever the form, punishment is always co-related 
to a law of the State forbidding the doing or the omission to do something. 
Unless such a law exists, there is no question of any act or omission being 
made ‘‘punishable**.* 


Punishment is the suffering in person or property inflicted on the offen- 
der under the sanction of law. It is the retribution due for violation of 
the rules of society which are made for its preservation and peace and the 
infraction of which is a crime- The Code measures the gravity of the violation 
by the seriousness of the crime and its general effect upon public tranquillity. 

The measure of guiltis, therefore, the measure of punishment. 

therefore, essential that the punishment must fit the 
ment. ^ * Crime. It was, atone time, a moot question whether retribu- 

tion or reform was the sole motive of punishment. Bentham 
regarded the prevention of mischief as the sole aim of punishment.* 
Other writers regard retribution as its chief mission,* but it is evident 
thatsolong as punishment was the concern of the person aggrieved, retribu- 
tion was the sole object. But when it became a function of the State andas 
society progressed, retribution receded into the background, and prevention 
of crime and reform of the criminal became as much its concern as the pri- 
mitive wreaking of revenge.® The true doctrine of punishment in modern 
civilized State is, therefore, now based on the prevention of crime, but it is 
only its main, though notitssole, object. For, notwithstanding what has 
been said by Plato, both personal as well as public sentiments demand that 
the person who has made others suffer unjustly should himself be made to 
suffer in return. This is quite distinct from the moral side of an act with 
which properly the Courts are not concerned. They are concerned solely 
with the nature of the act viewed as a crime, or breach of the law. The 
law indicates the gravity of the act by the maximum penalty provided for 
Its punishment and the Courts have to judge whether the act committed falls 
short of the maximum degree of gravity, and, if so, by how much. 


The principal object of punishment, however, is the prevention of 
Principal b' f Clime and the measure of punishment mnst, consequently, 
punishment. vary from time to time according to the prevalence of a 

particular form of crime and other circumstances. An 
amount of severity may be very appropriate at one time 
which would be quite uncalled for at anotlier. It may generally be taken 
as a sane principle to follow, that punishment should be made as moderate 

consistent wi th the object aimed at. Punishment in excess is apt to 
aeFeatitsown object, and to produce a reaction of popular feeling, as experi- 
ence shows. To shut a man up in prison longer than is really necessary is not 


h Kapur Chand Pokhraj o. State of Bom- 
A. I. R. 1958 S. C. 993 at 
„ Pp. 998-99. 

Ram o. State of Pepsu, A. I. R. 
J?62 S. G. 1246 at p. 1248: (1962) 2 
303: (1962) 2 S.G.R. 505, 

I. P. G — 46 


3. Prtneif le of Penal Law , Pt. 2, Chap. HI, 

p. 396 (Vol. I, CoU. Ed.). 

4. Mercer’s Cr/mino/ ResponsibUityy p. ^0.^ 

5. See Emperor o. Dukalha, 34 Cr. L. J. 271; 
141 I. G. 861 ; 15 N. L..T. 46, 
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only bad for the man himself, but also it is a useless piece of cruelty, and 
economically wasteful and a source of loss to the community.^ 

Sentence is a matter of discretion and the limits cannot be fixed by 
judicial precedents for all time in the future. True the discretion is of the 
Tnal Court and the High Court would not ordinarily interfere with 
the exercise thereof. The sentence must be such as to serve as a 
dete rrent to others.® It is true that what should be an adequate 
punishment within the maximum provided for an offence, is primarily 
for the convicting Court to decide, but that discretion should exhibit 
that a reasonable proportion has been maintained between the seriousness of 
the crime and the punishment imposed. While Courts should not pass a 
sentence disproportionately severe as compared with the nature of the offence 
committed Aey should also be careful not to award a sentence that on 
account of its manifest inadequacy would fail to produce a deterring effect 
on the offender and serve as an eye-opener to the rest. Although no hard 
and fast rule can be laid down for measuring what in a particular case 
would be a proper sentence, yet Courts are expected to observe a desirable 
proportion between the gravity ofthe offence and the punishment for it.® 
It is an elementary proposition in criminal jurisprudence that sentence in 
each case should be proportionate to the nature and gravity of the crime.^ 
But it is perfectly clear that the maximum punishment prescribed by the law 
should not automatically follow upon a conviction and the Court should not 
shirk its responsibility for determining an appropriate sentence by awarding 
maximum sentence.® A court in passing a sentence should inflict such 
sentence as the gravity or otherwise of the crime of which the accused has been 
convicted warrants and merits, irrespective of whether the sentence inflicted 
will involve a right of appeal or not. The Court cannot take into consider- 
ation the prayer of the accused that an appealable sentence should be 
passed.® The Court should weigh the sentence with reference to the crime 
committed and the circumstances of the case and not with reference to any- 
thing which may happen subsequently.’ Punishmentis in itself an evil and 
can be justified only by its effects in deterring the offender from committing 
the offence in future and in deterring others by the example from the 
commission of it. In each case punishment must be the minimum that will 

produce both these effects.® Greater discretion should be exercised in making 

the penalty fit the crime, and that the practice of committing petty offenders 
to the Sessions Courtafter 3 or 4 convictions should cease.® Where the case 
against the accused was thathewasan employeein the colliery and that he 
bore a grudge against the Assistant Manager of the colliery, as the latter 
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refused torecommeiidhimfor promotion to the post of Miinshi. It is said 
that the AssistantManager was going round the colliery, as usual, and went 
to th^Token Office in die course of his daily supervision work. It is said 

Aat at the time, the accused appeared with a pickaxe ^ 

violent stroke, on his leftbuttocks, resulting in a grievous injury. It w s 
observed by their Lordships J that— 

“Itwas a dastardly attack made on the Assistant Manager, by a 
labourer who happened to be an active member of the Labour Union, 
the reason for the attcak being that he did not get 
wanted. Unless such acts are put down no colliery can P^ 

cularlv as such attacks may too often be made in the pits when absolu- 
tely no evidence will be available. We therefore thi^ that a deterrent 
sentence is called for and we would according^ enhance the sentence 

to one and a half year’s rigorous imprisonment. . ^ j * 

Where amanhasshown fromhispast conduct that he intends to adop 

a criminal career, three things should be borne m mmd 

Consideration in Firstly it is necessary to pass a sentence upon 
cases of habitual realise that a life of crime becomes i«cteas. 

offenders. ingly hard and does not pay. Second/^. *e sentence should 

serve as a warning to others who may be thinking of adopting ^ 

Zllv ThiTdly, the public must be protected against people who jhow that 
they lm going m ignore the rules framed for the protection of the society. 

Cases whTchThrCourts have favoured the 

PXrlti:n/'^-d"\2)^S:r'=m ^hich 'Ve C^^rhav^e 

broad categories. encouraged the passing of heavy or deterrent senten^s. 

„„.a, P 

from committing 

on the offender must be the Court ought to take into considcra- 

deciding the measure of 'vr^l^nstaiices in which it was committed, 

tion the nature of the offence ^bc circu - . and his age, character and 

the degree of deliberation shown by the off^ndci ana ms ag , 

antecedents. — 
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“The prevalence of aparticnlar crime in a particular area or during 
a particular period should also be taken into account. One's political, 
sentimental or religious pre.conceptions should be strictly disregarded! 
The Court must bear in mind the necessity of proportion between an offence 
and the penalty. The maximum penalty provided for any offence is meant 
for only the worst cases. 

“No sentence should ever appear to be vindictive. An excessive sentence 
defeats its own object and tends to further undermine the respect for law. 
The jails should be reserved for the reception of those who perform criminal 
acts of not merely a technical but of a criminal character. If the law 
permits a sentence of fine as an alternative, there is no need of the 
sentence of imprisonment, unless of course the gravity of the offence 
or the antecedents of the offender demand it, 

“First and/or youthful offenders should invariably be treated leniently, 
and in applying provisions of law like the First Offenders* Probation Act 
or Sec. 562, Code of Criminal Procedure, it would be better for the Court 
to err on the side of liberality. On the other hand, a person who has 
taken to a life of crimeor who has refused to take a lesson fromhis previous 
conviction should be meted out severe punishment. 

“A deterrent sentence is wholly justifiable when the offence is the 

result of deliberation and pre-planning is committed for the sake of personal 

gain at the expense of the innocent, is a menace to the safety, health or 
moral well being of the community, or is difficult to detect or trace. 
Unlike those acts which are universally acknowledged to be of a criminal 
nature, an act which has only recently been made an offence or which 
is not unlawful in other parts of the country or State which is not essen- 
tialy criminal in character, deserves leniency except in the case of 
persistent offenders. 

The above principles were stated by James, J., in DuUa v. State.^ 
This was a case under the U. P. Prevention of Cow-slaughter Act (U. P. 
Act No. 1 of 1956). The accused were convicted under See. 8 (I) of the 
Act for slaughtering a cow and sentenced to eighteen months* rigorous 
imprisonment. On the application of the above principles, James, J,, said 
that “were I to uphold the applicants conviction, I would have considered 
a fine of Rs. 50 on each of them sufficient.**® 


Effect of Sec* 53-A.— “^Vhetller the expression ‘transportation* 
in Sec. 4 (<x) of the Reformatory Schools Act meant ‘transportation for 
life* and, therefore, now means imprisonment for life ?*’® 


The following observations by Bhava.J., who wrote the judgment in 
the above-noted case for the Full Bench will prove instructive : 

“The learned Single Judge, however, feels that there is a conflict 
between the decisions of this Court, referred to above, and that 
GangaramRaghunatk v. State of Madhya Pradesh^ leaves certain measure 
of doubt as to whether on the true interpretation ofSecs. 53 and 53-A 
of the Indian Penal Code the expression ‘transportation’ in the 
defeiition of ‘youthful offender’ m the Reformatory Schools Act should 
be altogeAcr omitted or should be substituted by the words ‘impri- 
sonment for life . At least, that is what we could gather from the 
order of reference. ° 


1. A. 1. R. 1958 All. 198 at pp.203, 204; 
1958 Cr. L. J. 316. 

2. Ibid atpp. 200, 206. 

3. Sibbu Munnilal o. State of Madhya 


Pradesh A. I. R. 1968 M. P. 97 
at p. 98. 

4. A. I. R. 1965 M, P. 122. 
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•‘It is no doubt true that there is a conflict between Rama v. Emperor^ 
^TidDaljit Singh Ajallsing Sikh V, Emperor^ on the one hand and Ganga^ 
ram V. State of M. P.^on the other and that the decision in Gangaram’s 
case* had not the effect of over-ruling the previous decisions. But 
the question of resolving that conflict does not really arise in the 
present case. In those cases the question at issue was as to whether a 
person convicted of an offence, &e highest punishment for which 
was death, could be dealt wiih under the Reformatory Schools Act 
if the offender was awarded the lesser punishment, namely, that of 
imprisonment for life. In those cases no dispute was raised that in 
place of the expression ‘transportation* the words ‘ti ansportation for 
life* or ‘imprisonment for life* could not be substituted. Those cases 
proceeded on the assumption that the expression ‘transportation* 
means ‘transportation for life*. We, however, propose to decide as to 
what view is correct, as it is necessary that the two conflicting views 
should not be allowed to hold the field at the same time. 

“In Ramans case,® the accused was found guilty of murder punishable 
under Sec. 302, 1. P. G., where the punishment prescribed was death 
or transportation for life. The question which came up for decision 
before the learned Additional Judicial Commissioner was whether tlie 
words ‘punishable with transportation or imprisonment’ are to be read 
as inapplicable to offences also punishable with death. This is what 
the learned Additional Judicial Commissioner observed : 

‘The provision under discussion requires that the offence, for 
which the candidate for a Reformatory School is convicted, should be 
punishable with imprisonment or transportation, but it obviously 
does not require that such offence should not be subject to any 
other form of punishment. If that were so, then it would be impos- 
sible to find any offence for which a youthful offnuler could be sent 
to a Reformatory School. If the words ‘‘punishable with imprison- 
ment” or “transportation” are to be read as inapplicable to offences 
also punishable with death, then consistency of conslTuction would 
make then equally inapplicable to offences also punishable with fine, 
forfeiture, Or whipping. Therefore, it seems to follow that all tJiat 
is necessary to satisfy the requirements of the Rcfoimatory Schools 
Act, 1897, as to an offender under the age of 15 years is that he should 
be convicted of an offence which includes imprisonment or transpor- 
tation among the forms of punishment provided for it by law .... 
Murder is capable of punishment by transportation, and, in a case 
where in fact such punishment is decided upon, i i ^..:< ins to mo that the 
convict, if of proper age and otherwise a fit person for attrrnpted 
reform, is eligible as a pupil for a Reformatory School.’ (^Page 182.) 

“A similar view has been expressed by Jagaiinadhadas, J-, in Vila 
Makapatra v. The King ^ : 

‘I agree also that this is a case in which in exercise of our powers 
under Sec. 8, Reformatory Schools Act, the appellant, instead ofhav- 
ing to undergo the sentence of transpoi ation , should be sent to a 
Reformatory School for a period of five years. It is not disputed be- 
fore us that the appellant is a“ youthful offender” as defined, 
nonetheless so, though Sec. 302, Penal Code, is also punishable with 



0908) 4 Nag. L. R. 180. 
A. I. R. 1937 Nag. 274. 
A. I. R. 1965 M. P. 122. 


4. Ibid. 

5. (1908) 4 Nag. L. R. 180. 

6. A. i. R. 1950 Orissa 20 i at p. 2G4. 


^(^6 INDIAN PENAL CODE [§. SS 

death. It is enough to satisfy the definition of “youthful offender*’ 
in the Act if the offence of which he is convicted is also punishable 
with transportation.’ 

Daljit case,^ the accused was convicted of an offence 

punishable under Sec. 302, I. P. G. and was sentenced to trnsporta- 
tion for life. In that case, the Division Bench observed ; 

‘That such action is possible in the case of a youthful offender 
who has been sentenced to tranportation for life has buen held by 
Stanyon, A. J. G.,in (1908) 4 Nag. L. R. 180, and this has been 
accepted later in Gr. App. No. 27 of 1926 (Nag.). We are in 
respectful agreement with tlie decision in (1908) 4Nag.L. R. 180 
and hold that recourse may be had to the Reformatory Schools Act 
if such action is desirable.* (Page 280.) 

“ It would tlius be seen that in the Orissa case there is no discussion 
of the matter, and the reasoning which was advanced by the learned 
Judge was that if one of the sentences prescribed under the particular 
section was transportation and if the accused was in fact awarded 
that sentence, the provisions of the Reformatory Schools Act applied 
to his case notwithstanding the fact that the offence could as well be 
punished with death. In Dalj it case, ^ the decision in Ramans 

case® was simply accepted which means the reasoning of the learned 
Additional Judicial Commissioner was approved by the Division 
Bench. 

^^In Gangaram^ s case,* the matter came up for hearing before a 
Division Bench consisting of Naik and Shiv Dayal, JJ. The accused, 
who was a boy of 13 or 14 years of age, was convicted under Sec. 302 
of the Indian Penal Code and was sentenced to imprisonment for life. 
In appeal both the learned Judges came to the unanimous conclusion 
that the accused was rightly convicted. Shiv Dayal, J., however, was 
of the opinion that the accused came within the definition of a ‘youthful 
offender* and that the provisions of the Reformatory Schools Act were 
applicable to him. This is what Shiv Dayal, J., held : 

‘The offence under Sec. 302 of the Penal Gode is punishable not 
only with transportation for life but also with death.... is the 
offence, therefore, excluded from the purview of the above definition? 
(the definition of “youthful offender**). To put it differently, is the 
above definition restricted to the offences which are pumsbable only 
wi th transportation or with imprisonment and is inapplicable to an 
offence which is also punishable with death? 

‘The object of the enactment is obvious enough. Sending of the 
youthful offenders to ordinaryjallshasthe effect of making them har- 
dened criminals. They were to be safeguarded against this irrespective 
of the term of imprisonment or transportation so that the definition is 
so widely worded as to bring within its scope every offence which is 
punishable with transportation or imprisonment irrespective of the 
term. The only offences to which the definition does not apply — and 
there is no point in applying it to them — ^are those for which the law 
doesnot provide for punishment with transportation or imprisonment 
at all. Section 53 of the Penal Gode, as it was worded when the 
Reformatory Schools Act, 1897, wasenacted, enumerated six kinds of 
punishments. Then this evil which was intended to be safeguarded 


1. A. I. R. 1937 Nag, 274. 

2. Ibid, 


3. (1908) 4 Nag. L. R, 180. 
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against by the Act was present only in the punishment wi th transporta- 
tion or imprisonment but not in others, e.g. death sentence or sentence 
orforfeiture of property or fine. To an oflfence for which death 
penalty alone is provided {see Sec. 303 of the Penal Code), or where 
only fine can be imposed application of this Act is meaningless. On a 
natural and plain meaning of Sec. 4 (a), the very faetthatan offence 
is punishable with transportation or imprisonmentis sufficient. If the 
intention of the Legislature were to exclude those offences which are 
punishable with death also, the wording would have been “any 
offence not punishable with death**, instead of “any offence punish- 
able with ti'ansportation or imprisonment. 

‘On this analysis, the only questions to be asked are: 

(1) Is the offence punishable with transportation ? and 

(2) Is the offence punishable with imprisonment ? 

‘If the answer to either of themis in the affirmative, then it is w th- 
in See. 4(a) of the Act; if the answers to both of them are in the 
negative, then only the offence will be outside the definition. There- 
fore, in my judgment, it is enough to bring an offence under Sec. 8, 
read with Sec. 4(a) of the Reformatory Schools Act, 1897, that the 
offence is punishable with transportation or imprisonment and it is 
immateiial that it is also punishable with death or fine or any other 
kind of punishment. This view if supported in Ullah Mahapatra v. 
The 

“Naik, J., took a contrary view. Naik, J., after considering the 
effect of the amendment of See. 53 and the addition of Sec. 53 
(53-A?) to the Indian Penal Code, reconstituted the definition of a 
‘youthful offender* thus: 

‘....a “youthful offender** means — ‘‘any boy who had been 
convicted of any offerct punishable with imprisonment or who has 
been sentenced to imprisonment under Sec. 123 of the Code of Crimi- 
nal Procedure, 1898, and who, at the time of such conviction or 
sentence, was under the age of sixteen years** 

and on that basis proceeded to consider the question. The reasoning 
adopted by Naik, J., is as under: 

‘The question, therefore, arises whether the accused-appellant is a 
“youthful offender” within the meaning of the Act. This in turn 
raises the question whether an offence under Sec. 302 of the Indian 
Penal Code can be said to be “any offence punishable wi th imprison- 
ment” within themcaning of the aforesaid definition. 

‘Section 53 of the Indian Penal Code tells us that there arc five kinds 
of punishments to which offenders are liable under the provisions of 
the Code— Death; secondly^ Imprisonment for life; thirdly, 
Impnsonment (rigorous or simple) ; Forfei tuve of property; 

fifthly., Fine. It is also the scheme of the Code that generally 
maximum punishments arc prescribed leavingthe minimum to the 
discretion of the Judge who would have the means in each case of 
forming an opinion as to what sentence would meet the ends of 
justice in that particular case. However, in offences of tlie gravest 
nature, it has prescribed both the maximum and die minimum 
punishments. Keeping this scheme in view, lam of opinion that in 
any attempt at classification of offences with reference-to punish- 
ments prescribed for them it would be more in consonance with the 
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aforesaid principle to understand the classification as implying 
that the offences have been classified with the leference to the 
maximum punishment to which an offender may be liable in respect 
of them. Thus, when we speak of a capital offence, we imply 
that an offender committing it is liable to be sentenced to 
death, not that he must necessarily be sentenced to death for in most 
cases imprisonment for life has-been also prescribed as an alternative 
sentence to the sentence of death. In my opinion, the word 
“punishable” when used in the phrase “punishable with im- 
prisonment” as categorizing offences with reference to punishments, 
itself implies a liability to punishment which is the highest in the 
hierarchy of punishment for that class of offences. 

‘The expression “offencespunishable withimprisonment” ordinarily 
has two meanings. It may mean offences in which imprisonment is 
one of the permissible punishments prescribed, or it may mean off- 
ences, the commission of which exposes the offender toimprisonment 
as its highest penalty though, in fact, he may be sentenced to any pres- 
cribed sentence short of that. What meaning t-he expression bears 
in a particular context would depend on its use in that context ; 
and in my opinion, when used to categorise offences so that 
offenders committing them are to be differently sentenced, then 
it must bear the latter meaning. 

‘On this view, broadly speaking, there can be offences punishable 
with death, i.e. offences for which the maximum penalty to which 
an offender can be subjected is death; offences punishable with 
imprisonment for life, i.e. offences for which the maximum penalty 
can be imprisonment for life ; offences punishable with 
imprisonment, i.e. offences for which the maximum penalty can 
be imprisonment short of imprisonment for life ; and, lastly offences 
punishable with fine, i.e. offences for which the maximum penalty can 
be a sentence of fine only. It would thus be seen that “imprison 
ment for life” is a form of punishment distinct from imprison- 
m- nt simpliciter and both are distinct and different from 
the sentence of death, and in my opinion, “offences punish- 
able with imprisonment” cannot be equated with “offences punish- 
able with imprisonment for life” which must be treated as offences 
of a separate category. For, whereas the former, viz. “imprison- 
ment” can be of two categories— simple and rigorous — ^the latter, 
viz. “imprisonment for life*’ can only be rigorous; and again 
whereas “imprisonment” can be for any period from twenty-four 
hours to fourteen years in accordance with the period prescribed 
in the Penal Code, the sentence of “imprisonment for life”, can 
mean but one thing, namely , rigorous imprisonment for twenty years. 

‘An offence under Sec. 302 of the Penal Code is punishable with 
death or imprisonment for life, and also with fine. The law thus 
prescribes for that offence a maximum as well asa minimum punish- 
ment. The minimum punishment prescribed is, no doubt, imprison- 
mentfor life, but, as explained above it cannot be said that it is a 
form of punishment which is included in the expression “imprison- 
ment” as used in Sec. 53 of the Code or Sec. 4 (<j) of the Act. In any 
case it cannot be said that murder is an offence which is “punish- 
able with imprisonment”. To so describe it would be a mis- 
description of that offence. 

‘Some help in the interpretation of the clause can also be derived 
from the phraseology in Sec. 4 (a) of the Act. It makes a distinction 
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between an offender wh«' was has been convicted of any “offence 
punishable with imprisonment” and an offender who has been “sen- 
tenced to imprisonment”; and I think that this distinction is not 
without substance. “Liability to punishment for an offence” is 
something different from the actual sentence awarded therefor. 
While the first implies the limit to which a sentence can go, the 
second implies that which the justice of the case warrants or requires 
under the facts and circumstances of any particular case. The fact, 
therefore, that a sentence of “imprisonment for life” can be 
awarded for an offence under Sec. 302 of the Penal Code cannot 
warrantitsbeing called an offence “punishable with imprisonment”. 
If it were the intention of the Act to include within the ambit of the 
expression “punishable with imprisonment” all offenders against 
whom a sentnee of imprisonment had been passed irrespective of 
the nature and gravity of the offence of which they had been 
convicted, it could well have more simply defined the expression 
“youthful offender” under Sec. 4 (a) by saying as “any boy who has 
been convicted of any offence and sentenced to imprisonment 
therefor, etc.”. If the mere fact ofhaving sentenced to a term of 
imprisonment for any offence were the criterion to attract the provi- 
sions of the Act, itwould not have been necessary to co-relate the 
conviction with an offence “punishable with imprisonment”. On the 
other hand, the fact that the Legislature has attempted to co- 
rdate convictions with the offences and not wi th the sentence of 
imprisonment, and at the same time classifying the offences with 
reference to punishment, shows that the mere fact that an offender 
was sentenced to a term of imprisonment was not enough as it was 
further necessary that the offence was of a class which was “punish- 
able with imprisonment”. So that, if the offence was punishable 
with something more than imprisonment, viz. with death or 
imprisonment for life, then it was not meant to be included 
amongst the offences to which reference was made in Sec. 4 (a) 
of the Act.* 

“On difference of opinion between the two learned Judges, the 
matter was referred to the third Judge for his opinion on the ques- 
tion. Pandey, J., agreed with Naik, J. He held: 

*I am of the view that murder cannot be called an offence punish- 
able with imprisonment only because the lesser penalty for that 
offence is imprisonmentfor life. As pioviderl by See. 53 of the Indian 
Penal Code, the punishment of imprisonment for lifeisin a category 
different from the one providing for the punishment of imprison- 
ment, rigorous or simple. Secondly, it isusual to describe mi offence 
with reference to the maximum punishment provided therefor. An 
example is Sec. 497, Gr. P. G. Under that section, bail cannot be 
granted if there are reasonable giounds for believing that the 
accused has been guilty “of any offence punishable with death or 
imprisonment for life*’. This expression has been interpreted dis- 
junctively as including offences like those under Sec. 307 of the 
Indian Penal Gode, the maximum sentence for which is imprison- 
ment for life.^ Finally I do not consider it right to interpret GI. (a) 
of Sec. 4 of the Act as if it did not take into account the gravity 
of tJie offence and merely provided for substituting in all cases the 

b King-Emperor p. Nga San Htwa, I. L*. peror, A. 1. R. 192U ttom. 2 and 

R. 5 Rang. 276- A.I R. 1927 Rang. Emperor v. Mst. Janki. I. L. R. 28 

205 (F.B )® Naraidi Prcmji Em- Nag.2G0: A. 1,R. U.32Nrg.l30. 

I- P. G.— 47 
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sentence of impri sonmen t by a term in the Reformatory School. 
If it were so, that could have been more easily provided as 
follows ; 

“Youthful offender” means any boy who has been convicted 
of any offence sentenced to imprisonment or who has been 
sentenced to ipmvi sonmen t under Sec. 123 of the Code of Criminal 
Procedure, 1898, and who, at the time of such conviction or 
sentence, was under the age of sixteen years. 

‘In my opinion, the offence of murder which is punishable with 
death or imprisonment for life, is not included in the offences 
referred to in Cl. (a) of Sec. 4 of the Act.* 

“From the extracts of the decision in Ramans case^ quoted above, 
it is clear that the learned Additional Judicial Commissioner pro- 
ceeded on the view that if an accused convicted of an aflfence punish- 
able under Sec. 302 of the Indian Penal Code is excluded from the 
definition of a ‘youthful offender* in Sec. 4 (a) of the Reformatory 
Schools Act on the ground that the punishment prescribed under 
that section is not only transportation but death as well, then in 
that case offenders convicted of offences, wherein the punishment 
of ti iinsportation of imprisonment is prescribed but in addition or 
alternatively the punishments of forfeiture, fine, etc. are prescribed, 
shall also be excluded and the Reformatory Schools Act will become 
inapplicable tomajorityof the cases. It was, therefore, held that 
the enquiry should be directed to see as to whether tlie punishment 
of transportation or impiisonment are prescribed for that particular 
offence or not. The fact that any other punishment is also pres- 
cribed is wholly irrelevant, 

“Naik, J., on the contrary, adopted the reasoning that when one 
speaks of an offence punishable with a particular sentence, one 
always speaks of the highest punishment that is prescribed for that 
particular offence and, therefore, it is immaterial in deciding this 
question to consider whether any other punishment is prescribed 
for that offence or not. Naik, J., also emphasizes the fact that in 
determining the scope of Sec. 4(a) of the Reformatory Schools Act 
the enquiry is not to be directed to find out what punishment is 
actually inflicted but the enquiry is to be directed to find out as 
to what punishment is prescribed under that particular section. 
If the punishment prescribed is death, then certainly the person, 
even though he is sentenced to transportation, cannot be included 
in the definition of a ‘youthful offender*. We find it difficult to 
accept tlte reasoning of the learned Additional Judicial Commis- 
sioner in Ram(C s case.* 

“The expression used in Sec. 4(a) of the Reformatory Schools Act is 
‘punishable’ and not ‘punishable also*. In our opinion, it would be 
inappropriate to describe an offence as punishable with fine when the 
higher sentence prescribed is imprisonment for life or any shorter 
period. Wc, therefore, respectfully adopt the reasoning given by 
Naik, J., in GangaranCs case® and hold that in all those cases, where 
an accused is convicted of an offence punishable with a sentence 
higher than the sentence of transportation which means imprison- 
ment for life or imprisonment, the accused is not included within 
the definition of a ‘youthful offender*. 

77 ”(1908) 4 Nag. L.R. 180. 

2 . im 
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“In passing, we may observe that there is one more case of the 
Nagpur High Court reported in Provincial Government, Central Provinces 
and Berar v. Mekkoo^ wherein it was held by Niyogi»J* (as he then 
was) that die expression ‘youthful offender’ could not include the 
case of a boy under the age of 16 years at the time of conviction 
and sentence who had been convicted of any offence punishable with 
death. In that case, the Court was called upon to consider the defi- 
nition of ‘youthful offender’ as given in Sec. 3 of the G. P. and Berar 
Children Act, 1928. The purpose of Sec. 3 is to amend the defini- 
tion of ‘youthful offender’ occurring in Sec. 4 (a) of the Reformatory 
SchoolsAct. In that case, unfortunately no reference was made to 
Rama's case® or to that of Daljit Singh's case® and the point was 
decided on the first impression. There is also no discussion on the 

point. 

“In Daljit Singk^s case,* the Division Bench of the Nagpur High 
Court accepted the decision in iJawa’j case,® without any discussion. 
In the Orissa case, Jagannadhadas, J., concluded the matter by 
observing ; 

‘It is enough to satisfy the definition of “youthful offender” in 
the Act if the offence of which he is convicted is also punishable 
with transportation.* 

“We respectfully differ fromboth the judgments. 

“In Gangaram's case,* Naik, J., reconstituted the definition of a 
‘youthful offender* in the light of the amended provision of Secs. 53 
and53.A of the Penal Code thus: 

“Youthful offender” means “any body who has been convicted 
of any offence pumshable with imprisonment or who has been 
sentenced to imprisonment under Sec. 123 of the Code of Criminal 
Procedure, 1898, and who, at the time of ^ such conviction or 
sentence, was under the age of sixteen years . 

“It appears that through inadvertance Naik, J., omitted to subs- 
titute for the word ‘transportation* the words ‘imprisonment for life*. 
Wehave already given our reasons why in thereconstituted definition 
ie expression ‘transportation’ should be substituted by the expression 
‘imprisonment for life*. On this interpretation of ours no further 
difihculty should arise in applying the provision of the Reformatory 
Schools Act in the case of persons who are convicted of offences, the 
highest pimishment for which is imprisonment for life. 

“For the aforesaid reasons, we agree with the view expressed by 
Naik T. in Gangaram's case,^ and hold that the decision in (1908) 
4 Nag. L. R. 180 and A. I- R. 1^37 Nag. 274 do not lay down the 
correct law. We alsohold that in the definition of ‘youthful offender* 
in Sec. 4 (fl) of the Reformatory Schools Act for the expression 
‘transportation* the expression ‘imprisonment for life’ should be 

substituted.” 

5. Discarded panishment. — Besides the forms of punishment here 
prescribed two other forms were specially considered by the draftsman, 
namely dismissal from office, and pillory or exhibition of the offender on a 
donkey. They considered the first as unfit for executive action, and the 


1. I. L. R. (1942) Nag. 305: A.I.R. 1942 
Nag. 74. 

2. (1908) 4 Nag. L.R. 180. 

3. A.I.R. 1937 Nag. 274. 


4. Ibid. 

5. (1908) 4 Nag. L. R. 180. 

6. A. I. R. 1965 M.P. 122. 
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second as unequal. “To employ a punishment which is more bitter than 
the bitterness of death by the man who has still some remains of virtuous 
and honourable feelings, and which is a mere matter of justice to the 
utterly abandoned villain, appears to us most unreasonable.’*'^ 

6. Flogging. — Flogging is not included in the list of punishments 
provided by the Code.* This punishment was also passed in review by the 
draftsmen and condemned for the same reason as pillory and donkey -riding 
on the ground that, to a person in decent station in life, it adds disgrace 
to the severity which could not be justified except when inflicted upon 
juvenile offenders.® The draftsmen, however, admitted that their remarks 
did not apply to juvenile offenders in whose case that form of sentence is 
both deterrent as well as unexceptionable. In 1864, a Whipping Act was 
passed and it introduced the sentence of flogging as punishment for certain 
crimes.* This Act was replaced by the Whipping Act, 1909 (Act4ofl909) 
which modified the rigour of the old Act and confined the sentence of 
flogging to old and juvenile offenders only. The Abolition of Whipping 
Act, 1955 (44 of 1955), has abolished whipping and repealed the 
Whipping Act, 1909 (Act 4 of 1909). There was an element of brutality in 
the sentence of flogging and it was a stain on civilisation. The Indian 
Parliament has removed this blot disfiguring the Statute Book. 

7. Other forms of punishment. — The list of punishments given in 
Sec. 53, Penal Code, is not exhaustive. Other punishments besides those 
mentioned in the section can be inflicted by Criminal Courts in certain 
cases, e. g. whipping, detention in a Borstal Institute or a Training School, 
an order under Sec. 565, Criminal Procedure Code, etc.® An order passed 
under Sec. 25, Burma Prevention of Crime (Young Offenders) Act, is a 
punishment within the meaning Sec. 3, Whipping Act.® But an order 
under Sec. 562 of the Code of Criminal Procedure directing release on 
probation is not a punishment.’ In the Madras Presidency the punishment 
of stocks is prescribed for offenders of lower castes.* 

8. Pnnishm ent on conviction not the invariable rnle. — The 

Study of human behaviour individually and in relation to society has shown 
that the behaviour and themental attitude of one prisoner differ from those 
of another. An clement of cruelty is inseparable from any form of punish- 
ment which frequently proves an indelible stain on the convicted person. 
Moreover, it is realised today in all civilised countries that in many cases 
the criminal is more sinned against than sinning. Therefore, the emphasis 

has shifted from the punitive and vengeful aspect of 
Emphasis of punish- punishment to the reformation and rehabilitation of the 
ment has shifted from offender as a useful member of society. The criminal 
punitive ^to reforma- ^ social misfit, he is a liability on the wrong side of 
tivc aspect. social ledger and the object of modern punishment 

is to transform that liability into an asset. A prison scnt- ncc has the effect 
of herding the convicted person with miscellaneous lot of criminals and 


1 Note A, Reprint, p. 103 (Pothen, 
L. B. R. 62). 

2. Now, whipping as a form ot punish- 
ment has been abolished by the 
Abolition of Whipping Act, 44 of 
1955. 

3. Note A, Reprint, p. 104. 

4. Ibid. ^ ^ r. 

5 Garanand Singh v. Emperor, A. I. R. 

1933 Rang. 329 p. 330 ; 146 I. G. 

545 (2) : 35 Gr. L. J. 116; but 
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thereby diminishes, if not destroys, the chances of reforming that person. 
In consequence, legislative provision has been made to avoid prison sentence 
in many cases of conviccion. Accordingly a system of releasing crirninals, 
especially youthful and first offenders, on suspended sentence with liberty 
during good behaviour, has been evolved. 


Punishment on 

conviction when not 
an invariable rule. 


In India this solicitude of the reformation of the criminal has received 

statutory expression in the Probation of Offenders Act, 
1958 (20 of 1958). The Act empowers Courts to release 
on probation, in all suitable cases, an offender found guilty 
of having committed an offence not punishable with death 
or imprisonment for life. In respect of offenders under 21 years of age 
special provision has been made putting restrictions on their imprisonment. 
During the period of probation, the offenders will remain under the super- 
vision of probation officers in order that they may be reformed and become 
useful members of society.^ The Court, in exercise of its powers under the 
Probation of Offenders Act, 1958 (20 of 1958), must have regard to the 
circumstances of the case including the nature of the offence and the character 
of the offender and consider it expedient not to award the punishment by 
way of imprisonment or fine (Sees. 3, 4 and 6). A person found guilty of 
an offence and dealt with under the provisions of See. 3 or Sec. 4 suffers no 
disqualification attaching to a conviction (Sec. 12) unless he has been subse- 
quently sentenced to punishment under the provisions of Sec. 9. The Court 
is empowered to release certain offenders (1) after admonition (Sec. 3) or (2) 
on probation of good conduct (Sec. 4). Section 6 imposes restrictions on 
imprisonment (not for life) of offenders under 21 years of age. Sections 3 
and 4 expressly refer to punishments under the Penal Code. Thus, the Act 
provides for orders in lieu of punishment under the Penal Code (whether 
by way of imprisonment or fine). Therefore, punishment on conviction is 
not the invariable rule. 


9. Measure of punishments. — The determination of the right 
measure of punishment is often a point of great difficulty and no hard and 
fastrulecan belaid down, it being a matter of discretion which is to be 
guided by a variety of considerations, but the Court has always to bear in 
mind the necessity of proportion between an offence and the penalty.® 


The appropriateness of the nature and measure of sentence in each case 

depends upon the gravity of offence, the position and status 
^nsiderations for of the offender, the previous character and the existence of 

aggravating or extenuating circumstances. A day’s im- 
prisonment to an honourable man will have far more 
deterrent effect than a life spent in durance vile by a hardened criminal. 
The measure of punishment is, therefore, the measure that n ust be adapted 
to each case. But there are certain general considerations which may be 
here set out, for they are the basic principles upon which the enactment has 
announced the maximum punishments, leaving their adjustment, in each 
case, to the discretion of the Judge. In order to judge the appropriateness 
of the sentence. Court cannot take into account the subsequent notoriety 
which the appellant acquired.® 


1. Vide Statement of Object* and Reasons, 
Gazette of India^ Extraordinary, Pt. II, 
Sec. 2, No. 37, dated the 11th Novem- 
ber, 1958. 

2. Adamii Umar Dalai ». State Bomb.iy. 
A. 1. R. l90.iS. (J. i t at i). lb: 190.* 


S. G. R. 172: 1951 S. G. J. 820; 1952 
A. L.J. 94: 1952 B.L. R. (S.G.) 43: 
54Bom. L. R. 400:65 L.W. 209: 1952 
M. W. N. 129: 54 P. L. R. 129. 
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It is provided in Sec. 16 (1) (^) («) of the Prevention of Food Adultera- 
tion Act that for a second offence Qie punishment is to be imprisonment for 
a period which may extend to two years and fine. The proviso further 
enjoins that the imprisonment shall not be less than one year and the fine 
shall not be less than Rs. 2,000, unless there are some special and adequate 
reasons to the contrary to be mentioned in the judgment of the Court. 
Therefore the minimum punishment that has to be awarded in the circum- 
stances would be imprisonment for one year and a fine of Rs. 2,000. How- 
ever, in view of the fact that this offence had to be retried and there has 
been considerable delay in the disposal of this case it would be a fit case 
where the ends ofjustice would be met by awarding a lesser punishment than 
that provided for by the proviso.^ 

Apportionment of sentence is left to the discretion of the Court. ^ 

10. Death. — The sentence of death stands in the forefront in the 
category of punishments. The question whether the State has the right to 
take away a man’s life has often been agitated, but it is a question upon 
which the moralist and the jurist are never likely to agree. For, while the 
one condemns it as a relic of barbaric age in which “life for life” was the 
common form of revenge, the other justifies it on the ground that its reten- 
tion in. the Penal Laws is itself a terror or which has a deterrent effect upon 
criminals, while its application furnishes an object lesson which not only 
purges society of its canker worms but tends generally to elevate its concep- 
tion of, and respect for, human life. 

All the same the tendency of modern times has been to abolish the 

capital sentence, and its abolition in several European 
Trend of States docs not appear to have had any unfavourable effect 

i'Sital punishment. Clime. England is, however, one of those countries in 
^ ^ which the capital sentence is still retained. It is, however, 

confined to the following cases, namely: 

(1) High treason {Treason Act, 1814, Secs. 1 and 2), 

(2) Piracy with violence {Piracy Acty 1837, Sec. 2), 

(3) Setting fire to any ofHer Majesty’s ships, stores, etc. (Dock- 
yards Protection Act, 1772), and 

(4) Capital murder, that is to say, any murder (a) done in the course 
or furtherance of theft; {b) by shooting or by causing an explosion; 
(c) done in the course or for the purpose of resisting or avoiding or 
preventing a lawful arrest, or of effecting or assisting an escape or 
rescue from lawful custody; {d) any murder of a police officer acting 
in the execution of his duty or of a person assisting a police officer so 
acting; {e) in the case of a person who was a prisoner at the time 
when he did or was a party to the murder, any murder of a prison 
officer acting in the execution of his duty or of a person assisting a 
prison officer so acting.® The above are subject to sub-section (2) 
of the same Sec. 5. Further, the death penalty is also incurredfor 
repeated murders, that is, where before a conviction of murder, a 
person has been convicted of another murder on a different occasion, 
both murders being done in Great Britain.^ 


1 Municipal Gommittee, Ambala o. 
Basakhi Ram, A. I. R. 1963 Punj. 175 
at p. 178: 64 Punj. L. R. 949. 

2. Stale of Kerala v. Cliacko, 1961 Kcr 
L.J. 122: 1961 Kcr. L. T. 328: (1961) 


1 Ker. L. R. 184. 

3. See sub-section (1) of Sec. 5 of the 

Homicide Act, 1957. 

4. Sec Sec. 6 of the Homicide Act, 1957. 
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It will, therefore, be seen that the extreme penalty of the law in England 
is reserved for offences regarded as particularly heinous at the present day. 

From the tabulated statement elsewhere given, it will be seen that the 

capital punishment is confined by the Code only to six 

Capital punishment principal offences, namely : 
is confined to six ^ 

principal offences. 


(1) Treason, c. g. waging war against 

the Government ofindia (Sec. 
121); abetment of mutiny (Sec. 
132). 

(2) perjury resulting in conviction 

and death of an innocent person 

(Sec. 194). 

(3) Murder (Secs, 302 and 303). 


(4) Abetment of suicide of a 
minor or insane person (Sec. 
305). 


(5) Attempted murder by a 
life convict (Sec. 307, 
Cl. 2). 

(6) Dacoitywith murder (Sec. 

396). 


The offences for which the Code award the sentence of death are thus 
really two, namely, (a) treason, and (6) murder. In this respect the Code 
presents a notable contrast to the English law, and the authors had deliber- 
ately made the departure adding “that to put robbers, ravishers and mutila- 
tors on the same footing with murderers is an arrangement which dimin- 
ishes the security for Ufe”.^ Then as regards offences in which there is a 
close connection with murder, the draftsmen observed that as those offences 
were almost always committed under such circumstances that the offender 
had it in his power to add murder to his guilt, there would be no restraining 
motiveifthe punislimcnt of the crime which he has already committed were 
exactly the same with the punishment for murder. “A law which imprisons 
for a rape and robbery, and hangs for murder, holds out to ravishers and 
robbers a strong inducement to spare the lives of those whom they have 
injured. A law which hangs for rape and robbery, and which also hangs for 
murder, holds out, indeed, if it be rigorously carried into effect, a strong 
motive to deter men from rape and robbery, but as soon as a man has 
ravished or robbed, it holds out to hima strong motive to follow up his crime 
with a murder.*** 

As regards the sentence of death itself, though the draftsmen could not 

dispense with the sentence, they added that it is a sentence 
Death sentence to that ought to be very sparingly inflicted.® It is provided 
^sparingly inflict- py Code ofCriminal Procedure that “when any person 

is sentenced to death, the sentence shall direct that he be 
hanged bv the neck till he is dead”.^ And “when the accused^'is sentenced 
to death by Sessions Judge, such Judge shall further inform himof the period 
within which, if he wishes to appeal, his appeal should be preferred’*.® Where 
a sentence of death is passed by a Court of Session, the proceedings have to 
be submitted to the High Court and the sentence shall not be executed 
unless it is confirmed by the High Court.® The High Court may confirm tlic 


1. Note A, Reprint, p. 93. 


3. 

Ibid. 

2. Note A, Reprint, p. 39, 

approved by 

4. 

Section 368 (1), Gr. P. G. 

the Law Commissioners in 

2nd Report, 

5. 

Section 37 i (3>. Gr. P. G. 

Sec. 462. 


6 . 

Section 374.. Cr. P. G. 



376 


INDIAN PENAL CODE 


[S. 53 


sentence, or pass any other sentence warranted by law, or annul the con- 
viction.^ ir a woman sentenced to death is found to be pregnant, the High 
Court shall order the execution of the sentence to be postponed, and may, 
if it thinks fit, commute the sentence to imprisonment for life.^ 


11. Supreme Court practice. — It isnot the practice of the Supreme 
Court to interfere by special leave in the matter of punishment imposed for 
crimes committed, except in exceptional cases where the sentences are 
unduly harsh and do not really advance the ends of justice.® 

12. Suspension and remission of sentence.— Suspension of a 
sentence and its remission are two distinct things. Section 401, Criminal 
Procedure Code, 1898, clearly provides both for remission and for suspen- 
sion of a sentence with or without condition. If the Legislature had meant 
that there should be no difference between the two, then it would not 
have separately provided for suspension of sentences without conditions. Sus- 
pension clearly means that the sentence has not been remitted and it is 
only in abeyance at the pleasure of the person, who is authorised to suspend 
the sentence, and if no conditions are imposed, then the Provincial Govern- 
ment has the light to have the accused person re-arrested and direct that he 
should undergo the rest of the sentence without assigning any reason.^ 

13. Punishment of deaf and dumb. — There is no provision in the 
Indian Penal Code under which a person can be exempted from punishment 
merely because he is deaf and dumb. The Courts have to do their best to 
see that the trial is a fair trial and the accused gets a chance of putting up 
such defence as he may have. Where a deaf or dumb person is committed 
to stand his trial in the Court of Session oris convicted, a reference has to 
be made under Sec. 341, Gr. P. G., as a measure of extra precaution so that 
the High Court may satisfy itself that, under the circumstances, it was a fair 
trial or enquiry and in the case of an order of commitment the High Court 
may further give directions as to how the trial may proceed in the Court of 
Session.® 


14. Sentence and punishment. — For convenience, a sentence imposed 
upon a person for an offence punishable under the Indian Penal Code is 
generally referred to as a sentence I’nder the Indian Penal Code but a more 
precise view is that it is a sentence under the Criminal Procedure Code for 
an offence rendered punishable by the Indian Penal Code.® 


15. Children and sentence of death. — In certain States of the Indian 
Union there are Acts which have done away with the sentence of death or 
transportation for life in case of children below the age of sixteen, e. g. 
Bombay Act LXXI of 1948, Central Provinces (now Madhya Pradesh) ActX 
of 1928, Bengal Act II of 1922 and Madras Act IV of 1920. Even in States 


1. Section 376, Gr. P. G. 

2. Section 382, Gr. P. G. 

3. Adamii Umar Dalai o. State of Bombay, 
A. I. R. 1952 S. G. 14 at p. 16: 1952 
S. G. R. 172: 1952 B. L. R. (S.G.) 43: 
(1951) S. G. J. 820: 54 P. L.R. 129: 
1952 A. L. J. 94: 1952 M. W. N. 147; 
65 L. W. 209 : 54 Bom. L.R. 400. In 
this case fines ranging from Rs. 10,000 
to Rs. 15,000 (which were in addition 
to imprisonment) were reduced to 
Rs. 1,000. 


4. Jagdish Prasad c. Rex, A. I. R. 1949 
All. 626 at pp. 626. 627: I. L. R. 
(19501 All. 816 : '0 Cr. L. T. 999 j 
1950 A. L. J. 219. 

5. Emperor i;. Ulfat Singh, A. I.R. 1947 
All. 301 atp. 301:1. L. R. (lO'iai All. 
490; 1947 A. W. R. (H. C.) 99: 1947 
A. L. W. 190: 1947 A. Gr. G. 106: 1947 
A. L. J. 73. 

6. Akbar v. Emperor. A. I. R. 1933 Pesh. 
90 at p. 03 : 35 Gr. L. |. 009 : 147 
r G. 180. 
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in which there is no legislative enactment providing for the immunity of 
children from the extreme penalty of death, the tender age of the accused 
is taken into consideration passing the lesser penalty of transportation for 
life^ (now imprisonment for life, see Act 26 of 1955). 

16. Transportation. — Though “transportation** as a form of punish- 
ment has been abolished by Criminal Procedure (Amendment) Act, 26 of 
1955, this paragraph and the next written by the learned author before its 
abolition will be seen to be of historical interest and are reproduced here. 

The sentence next after death in gravity is transportation for life, which 

is only another name for banishment. At the time the Penal 
Sentence of trans- Code was enacted transportation meant transportation 
portation a histori- beyond the seas. For many years the only place to which 
cal retrospect. Andaman Islands. In England 

transportation beyond seas ceased as a punishment in 1854. In India it is 
still a part of the penal system, but Acts passed since the Penal Code have 
radically changed the law relating thereto. Under Sec. 368 (2),Gr. P. G., 
no sentence of transportation shall specify the place to which the person 
sentenced is to be transported. Sections 29 to 32 of the Prisoners Act of 1900 
make it plain that when a sentence of transportation is passed it is no longer 
necessarily a sentence of transportation byond the seas. Nowhere is any obli- 
gation imposed on the Government of India or of the States to provide any 
places overseas for the reception of the prisoners sentenced to transportation. 
Under Sec. 32 of the Prisoners Act the State Government may appoint the 
places within the State or within another State, to which the prisoners so 
sentenced shall be sent, and the State Government or some officer duly 
authorised by it shall give orders for the removal of such prisoners to the 
places so appointed. So, a prisoner sentenced to transportation may be 
sent to the Andamans or may be kept in one of the jails in India appointed 
for transportation prisoners where he will be dealt with in the same manner 
as a prisoner sentenced to rigorous imprisonment.® 

With two exceptions when, where transportation is a part of the sentence, 

the term of transportation is always for life, a sentence of 
Transportation if fa transportation for life® means a sentence of transportation 
always for life. for the whole of the remaining period of the convicted 

person’s natural life.® Convicts serving this sentence may 
be granted remission for good conduct, and for the purpose of calculating 
remission in the case of life sentences, they are treated as sentences of 20 years. 
This is no doubt the reason why Sec. 57 of the Code provides that for 
calculating fractional part of a life sentence it should be treated as one of 
20 years.® 

The sentence is probably as ancient as the other sentence of death, and 
it has been the favourite method of putting out of the way poltical offenders 
and schismatics, rebels and revolutionaries, patriots and reformers. It is 
even now the method of lopping off tall poppies, and semi-barbaric nations 
resort to it sanctifying its usage on the ground of lettres de catchet, which is 
however not a judicial but an executive act. 

should now be considered imprison- 
ment for life. 

4. NgaTha Byit, (1893-1900) L.B.R. 13. 

5. See Kisbori La) v. Emperor, A. I. R. 
1945 P. C. 64 at pp. 66, 67: I. L. R. 
(1945) Lah. 325 : 72 I. A. 1 : 49 
C. W. N. 339 : (1945> 1 M. L. J. 399: 
58 L. W. 251 : 1945 A. L. J. 265; 
46 Cr. L. J. 626. 

I. P. G.— 48 


1. See Nasib Singh Prem Singh v. Emperor, 
A. I. R. 1943 Lab. 89 at p. 92 ; 44 
Cr. L. J. 552 ; Jhiktu Bhogta o. 
Emperor, A. I. R. 1942 Pat. 427 at 
p. 429 : 43 Cr. L. J. 544. For further 
notes see under Sec. 302. 

2. Section 59, I. P. G. (now repealed by 
Act 26 of 1955). 

3. Reference to transportation for life 
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In Gopal Vinayak Godse v. State of Maharashtra,^ the Supreme Court 
explained the legal position thus: A prisoner sentenced to life imprison- 
ment is bound in law to serve the life term in prison, unless the said sentence 
is commuted or remitted by appropriate authority under the relevant provisions 
of the Indian Penal Code or the Code of Criminal Procedure, For the 
purpose of working out remission which a prisoner is enabled to earn imder 
the rules framed render the Prisons Act, the sentence of imprisonment of life 
is ordinarily equated with a definite period; but it is only for that particular 
purpose and not for any other purpose. As the sentence of imprisonment 
for life is of indefinite duration, the remission earned by such a convict does 
not, in practice, help him unless the appropriate Government remits the 
sentence under Sec. 401 of the Code of Criminal Procedure on a consideration 
of therelevant factors including the period or remission earned. The question 
of remission is exclusively within the province of the appropriate 
Government. 


In view of this legal position, it is clear that the petitioner, the sentence 
on whom was commuted to transportation for life, is not entitled to be 
released unless the appropriate Government remits the remaining part of the 
sentence, under See. 401 of the Code of Criminal Procedure.® 


The sentence of transportation (now imprisonment for life) figures 

more largely than the extreme penalty of law# 
It is the maximum sentence reserved for the 
following offences: 


re 


L'fe imprisonment 
lerved for following offences 


(1) Sec. 121. Waging war (alternative 

with death). 

(2) Sec. 121-A. Conspiracy against 

the State. 

(3) Sec. 122. Collection of arms, etc. 

with the intention ofwaglngwar 
against the Gavernment of India. 

(4) Sec. 124-A. Sedition. 

(5) Sec. 125. Waging war against any 

Asiatic power. 

(6) Sec. 128. Pulbic servant allowing 

prisoner of State or war in his 
custody to escape. 

(7) Sec. 130. Aiding, etc. of such 

escaped prisoner# 

(8) Sic. 131. Abetment of mutiny. 

(9) Sec. 132. Abetment of mutiny if 

it is committed in consequence 
(alternative with death). 

(10) See. 194. Perjury in a capital 


crime. 

(11) Sec. 195. perjury in a crime 
punishable with transportation. 

(12) Sec. 225. Resistance to appre- 
hension of a convict sentenced 
to death. 


(13) Sec# 225-A. Omission to appre- 
hend or sufferance of escape on 
the part of public servant in 
certain cases. 

(14) Sec. 226. Unlawful return from 
transportation (omitted by Act 
26 of 1955). 

(15) Sec. 232. Counterfeiting coin. 

(16) Sec. 238. Import or export of 
counterfeit coin. 

(17) Sec. 255. Counterfeiting Govern- 
ment stamps. 

(18) Sec. 302. Murder (alternative 
with death). 

(19) Sec. 304. Culpable homicide. 

(20) Sec. 305. Abetment of suicide 
by a minor or insane person 
(alternative with death: alter- 
native punishment omitted by 
Act 26 of 1955). 

(21) Sec. 307. Attempted mui'dcr with 
hurt. 

(22) Sec. 311. Being a 

(23) Sec. 313. Causing miscarriage 
without woman’s consent. 


1. A. I. R. 1961 S. C. 600. 

2, Alfred J. Peries v. State of Mysore# 


A. 1. R. 1967 Mys. 181 at p. 182* 
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(24) Sec. 3l4. Causing miscarriage 
without women’s consent, if the 
woman dies. 

(25) Sec. 315. Abortion. 

(26) Sec. 326. Causing grievous hurt 
by a dangerous weapon. 

(27) Sec. 329. Causing grievous hurt 
for extortion. 

(28) Sec. 364. Kidnapping and ab- 
duction in order to murder. 

(29) Sec. 371. Trade in slaves. 

(30) Sec. 376. Rape. 

(31) Sec. 377. Unnatural offence. 

(32) Sec. 388. Extortion by threat 
of accusation of offence. 

(33) Sec. 389. Intimidation by threat 
of accusation of offence. 

(34) Sec. 394. Robbery with hurt. 

(35) Sec. 396. Murder in dacoity 
(alternative with death). 

(36) Sec. 400. Belonging to a dacoit 
gang. 

(37) Sec. 409. Criminal breach of 
trust by public servant, banker, 
merchant, agent, etc. 

(38) Sec. 412. Receiving property 
stolen in dacoity. 


(39) Sec. 413. Trade in stolen pro- 
perty. 

(40) Sec. 436. Mischief by fire to 
destroy a house, etc. 

(41) Sec. 437. Mischief by fire with 
intent to destroy vessels, etc. 

(42) Sec. 449. House-trespass to 
commit an offence punishable 
with death. 

(43) Sec. 459. Grievous hurt caused 
whilst committing lurking house- 
trespass. 

(44) Sec. 460. Death or grievous hurt 
by a confederate concerned in 
house-breaking. 

(45) Sec. 467. Forgery of a valuable 
security, etc. 

(46) Sec. 472. Manufacturing seal 
with intent to commit forgery. 

(47) Sec. 474. Possession of a forged 

security, etc. 

(48) Sec. 475. Counterfeiting device 
or mark for forgery, etc. 

(49) Sec. 477. Fraudulent tampering 
of a will, etc. 

(50) Sec. 511. Certain attempts. 


17. Jastification of transportation.— Previous convicts may also in 
certain other cases be sentenced to transportation. This sentence is thus one 
which presents as much variety, as it is one which is the maximum sentence 
whichmay be passed in any case in which an enhanced sentence admissible. 
The draftsmen explained the appropriateness of this sentence as follows; “The 

consideration which has chiefly determined us to retain that 
Horrors of Black ^lode of punishment is our persuasion that it is regarded 
^ by the natives of India, particularly by those who live at a 

distance from the sea, with peculiar fear. TTie pain which is caused by punish- 
ment is an unmixed evil. It is by the terror which it inspires that it 
produces good, and perhaps no punishment inspires so much terror in 
proportion to the actual pain which it causes as the punishment of trans- 
portation in this country. Prolonged imprisonment may be more painful 
in the actual endurance, but it is not so much dreaded before hand, 
nor does a sentence of imprisonment strike either the offender or the 
bystanders with so much horror as the sentence of exile beyond what 
they call the Black Water. This feeling, we believe, arises chiefly from 
the mystery which overhangs the fate of the transported convict. The 
separation resembles that which takes place at the moment of dcatli. 
The criminal is taken for ever from the society of all who are acquainted 
with him, and conveyed by means of which the natives have but an 
indistinct notion, over an element which they regard with extreme awe, 
to a distant country, of which they know nothing, and from which he is 
never to return. It is natural that his fate should impress them with a 
deep feeling of terror. It is on this feeling that the efficacy of the punish- 
ment depends, and this feeling would be greatly weakened if transported 
convicts should frequently return, after an exile of seven or fourteen years, 
to the scene of their offences, and to the society of their former friends.”^ 


1. Note A, Reprint, p. 94 
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The concluding remark has, however, no application, for law now 
allows transportation for seven or more years, in which case, the trans- 
ported convicts do return to the scene of their earlier years, though 
the terror of exile has by no means abated on tihat account. Indeed, it 
may be doubted, if the learned draftsmen have not attributed the terror 
to a cause which is not all in all. For no little terror of transportation 
is'due to the fact that the person banished is as good as dead, for his 
relations cannot see him, and if a Hindu, his crossing the Black Water 
involves forfeiture of his caste. That this last terror has not wholly 
disappeared will be testified to by those who have to cross the Black 
Water for their intellectual advancement, and who on return find themselves 
strangers in their native land. 

18. Imprisonment. — Imprisonment is ordinarily confinement of a 
person in a penitentiary or gaol by way of punishment. But such confine- 
ment must necessarily be in a place prescribed for the purpose. “It seems 
clear that any place, whatsoever, wherein a person under a lawful arrest 
for a supposed crime is restrained of his liberty — whether in the stocks 
at the street, or in the common gaol, or in the house of a constable or 
or private person, or the prison of the ordinary — is properly a prison within 
the statute; for imprisonment is nothing else but a restraint of liberty.**^ 
So it is imprisonment in the true sense of the term where a person is 
sentenced till the rising of the Court,* as the liberty of the person is 
thus restrained though the person so sentenced is not confined in gaol 
or subjected to gaol discipline. Of this sentence the framers of the Code 

wrote : “Of imprisonment we propose to institute two 
Rigorous and grades, rigorous imprisonment and simple imprisonment, 
sinnple imprison- But We do nor think the Penal Code is the proper place 

for describing, with minuteness, the nature of either kind 
of punishment.” This was, therefore, left to the gaol 
discipline, and tasks varying wth the locality, health and culture of the 
prisoners have been prescribed as forms of rigorous imprisonment. In 
England the picking of oakum and working the treadmill, in India the 
picking of wool, the crushing of grain, the breaking of metal and the 
pressing of oil are regarded as the usual tasks allotted to rigorously 
imprisoned offenders; while lighter work or no work at all is exacted from 
those sentenced to simple imprisonment. Indeed, jimple imprisonment is 
really detention in gaol custody, the prisoner being at liberty to do light 
work to break the monotony of prison life, if he is so disposed. Such 
sentence is appropriate to men of position or culture to whom the 
ignominy of imprisonments is a sufficient punishment.® 

19. Why minimiim sentences not fized.^It was originally 
proposed to fix both a minimum as well as a maximum punishment in 
several cases, but the propriety of prescribing a minimum sentence in all 
cases was questioned by the Select Committee, who were of opinion that 
considering the general terms in which the offences had been defined, and 


K 2 Hawk, P. C. IR, Sec. 4. The state- 
ment is made with reference to 1 Edw. 
11 iDefrangentibus prisonam. See also 
Bird V. Jones, (1885) Q.. B. 742 : 
115 E. R. 668 and Narasayya Pantulu 
r. Gapt. R. A. G. Stuart, (1864-65) 2 
M. H. G. R. 396. 

2. See In re Muthu Nadar, A. I. R. 1945 
Mad. 313 at p. 313 : I. L. R. (1945) 
Mad. 529 : 47 Or. L. J. 50 : (1945) 1 
M. L. J. 180 t 1945 M. W. N. 181 : 


8 L.W. 77, overruling Kunhi Bava o. 
Emperor, A. I. R. 1929 Mad. 226 ; 
56 M. L. J. 550 : 114 I. G. 234 and 
Thamana Ramalingayya, A. I. R. 
1942 Mad. 723 : I. L. R. (1943) 2 
M. L. J. 723: 55 L. W. 587 : 1942 
M. W, N. 592, where such a sentence 
was considered to be evasion of 
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Deterrent mini- 
mum punishment 
for heinous 

crimes. 


the presence of mitigating circumstances which may render adherence to 
th» prescribed minimum a matter of hardship and even injustice, it was 
ultimately resolved to fix only the maximum, the apportionn^nt of sentence, 
in each case, being left to the discretion of the Judge But in the case 

of certain heinous offences, it was considered indispensable 
to fix deterrent minimum sentences, and so the Code 
prescribes minimum sentences in the two following cases : 
(t) Where at the time of committing robbery or dacoity, 

offender uses any deadly weapon or causes grievous 

hurt to anv person— in which the minimum terra of imprisonment fix2d 
IS seven vears* and («) the same sentence is prescribed as the minimum 
in the case of* a robber and dacoits armed with a deadly weapon at the 
time of the commission of the offence.^ In all other cases the Code fixes 
no minimum sentence. The maximum sentence fixed for a single offence 
is 14 vears ^ and the lowest term actually named for one offence is twenty- 
four hours® And so while the kind of imprisonment to be awarded in 
in each case is left to the judgment of the Judge, the Code instances 
three cases in which the flagrant nature of the crimes is marked with the 
single sentence of rigorous impiisonment. These are (i) offences of giving 
nr tabricatine false evidence with intent to procure conviction for an 
offence which is capital by the laws in force in India/ (*7) unlawful 
return from transportation®; and (u7‘) house-trespass in order to commit 
an offence punishable with death.® 


On the other hand, there are a number of delinquencies for 

which the sentence prescribed is only simple. These 

Simple sentences cases are : 
for the following 
offences. 


(1) See. 168. Public servant unlaw- 
fully engaging in trade. 

(2) Sec. 169. Public servant unlaw- 
fully buying or bidding for 

property. 

(3) Secs. 172, 173. Evasion of sum- 
mons. 

(4) Sec. 174. Failure to attend on 
summons or order. 

(5) Sec. 175, Failure to produce 

document. 

(6) Sec. 176. Failure to give infor- 
mation. 

(7) Sec. 177. Failure to render 
assistance. 

(8) Sec. 178. Refusal to take oath. 

(9) Sec. 179. Refusal to answer 
questions. 

(10) Sec. 180. Refusal to sign state- 
ments. 


(11) Sec. 188. Disobedience of legal 

order. 

(12) Sec. 233. Escape from confine- 
ment through negligence of a 
public servant. 

(13) Sec. 225-A (6). To apprehend, 
etc. negligent omission. 

(14) Sec. 228. Interruption of judi- 
cial proceedings. 

(15) Sec. 291. Continuance of nui- 
sance after injunction to dis- 
continue. 

(16) Sec. 341. Wrongful restraint. 

(17) Secs. 500, 501, 502- Defama- 
tion and knowingly printing or 
selling defamatory matter. 

(18) Sec. 509. Indecent behaviour. 

(19) Sec. 510. Misconduct by a drun- 
ken person. 


1. Section 398, I. P. O.. 

2. Section 55, I. P. G. 

3. Section 510, 1. P. G. 

4 . Section 194 I. P. G., as amended up 


to date. 

5, Section 226, I. P. G. 1 (now omitted 
by at 26 of 1955). 

6. Section 449, I. P. G* 
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The classification is made only to show what the view of the Legislature 
is as regards the gravity or otherwise of the various crimes described in the 
Code. This, however, gives only a general idea of the relative importance 
of the various crimes. It gives no further suggestion. In fact, as observed 
before, the Legislature has advisedly left the apportionment of punishment, 
in each case, to the Judge. And so left, the Judges often find themselves 
in a q xandary as to the principles by which they should regulate their 
discretion. The result has been a gross inequality of the punishments 
awarded by ths different Courts, and this has led to the establishment of 
principles, which, though leaving sufficient discretion to the Judge, are yet 
such as are intended to reduce the inequality to a minimum. These princi- 
ples will, therefore, be here set out. 

20. ^ Commencement and suspension of imprisonment.— A sen- 
tence of imprisonment ought to commence from the time that the sentence 
is passed, unless there is some lawful reason for ordering it to commence 
from some future date, as in cases covered by Secs. 46, 47 and 48 of the Code 
of Criminal Procedure. And if an original sentence to commence at a 
future period would be bad. then the suspension of a sentence to commence 
immediately would also be bad. E»ven if the imprisonment awarded is 
for so short a period (three days in the instant case), that it would expire 
before accused can obtain relief under Sec. 421, Cr. P. G. (of the Code of 
1861) the Magistrate passing the sentence has no power to suspend it at 
the request of the accused.^ Once the sentence has been pronounced, the 
Judge has no jurisdiction, in the absence of the accused, to vary the 
sentence even if the term of imprisonment is not altered but only dis- 
tributed among the various counts, so that the maximum prescribed for 
some of them may not be exceeded.^ 

21. Imprisonment till the rising of the Court. — In the case of 
imprisonment for one day the day on which the sentence is passed counts as 
one day and the accused cannot be detained in jail on a warrant issued for 
such period. Hence rigorous imprisonment for one day and detention till 
the rising of the Court are not different sentences.^ Therefore a sentence 
of imprisonment till the rising of the Court is one in accordance with the 
law. It may well be that a sentence of imprisonment until the rising of 
the Court should only be imposed in very exceptional cases, but where the 
facis warrant it the Court has power to pass it.^ 

22. Principles of punishment.— In every csiminal case, two things 

have to be considered : first, the heinousness or enormity 
Offences agaiosi of the crime itself ; and secondly, the particular circum- 
persoDs. stances under which the accused has committed it. The 

first is determined by the law, as will be seen from the 
preceding discussion, and the comparative table of offences prepared for 
that purpose. The second point requires further consideration, and will 
now be considered. Amongst the various offences treated of in the Code 
the first in order of importance are offences against the person. These are 


1. Kitben Soonper bbaitacharjee, (1869^ 
12 W. R. 47 (Cr.). 

2. Lawccoce v, R., (1933) A G. 699 : 149 
L. T. 574 ; sei also See. 370, Cr. P. G. 

3. Mulluk Chand Sheikh v. The King. 
A. I. K. 1919 Cal. 104 at p. 104 t 50 Cr. 
L. J. 135 : 53 C. W. N. 106. 

4. Mutbu Nadar, Jn re, A. I. 1945 Mad. 
^13 at p. 314 1 1. U K. (1945) Mad. 529 : 
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properly accounted as of greater magnitude than offences against property . 

ii) Lcause bodily injury inflicts more suffering on the paity 
loss of property ; («) it is more difficult to protect persons against personal 
violence; (hi) personal violence spreads a feeling of insecurity and tci^ror 
through the community ; and (ty) injury from it m serious cases is irrepar- 
able. 

As therefore, personal crimes are more serious than offences against 

property, it is the duty of the Judge to see that the 
Personal crimes sentence in the one case is heavier than in the other, 
are more serious at the same time it must not be forgotten that those 

than offences against cases in which mitigating circumstances are 

property. often present. For they are crimes which may be com- 

mitted in the supposed exercise of the right of private defence. They may 
be the result of a momentary impulse, or provocation, or a feeling of wrong, 
or thev may be very technical having no criminality in them, all of which 
are mitigating circumstances which it would be injudicious to ignore. 
Then, again, as regards the offenders, he may be a man of tender age or 
of immature understanding, an old man of senile intellect, a roan given to 
uncontroUaole flts of temper, or he may have acted under the order of a 
person in authority over him, or, of one who was in a situation to 
influence him or to dominate his will. Then, again, the offence may 
have been committed under a combination of circumstances and the influ- 
ence of motives which are not likely to recur either with respect to the 
offender or to any other. Lastly, the Judge cannot ignore the state of 
health and sex of the accused, bis position in life and the extent of depriva- 
tion of the ordinary comforts to which he was accustomed.^ 

23. Aggravating circumstances.— On the other hand, the follow- 
ing circumstances cannot be regarded as otherwise than aggravating : 
(i) deliberate violence— especially when it is superadded to another crime, 
viz. robbery and decoity, in which case, the offender justly forfeits all 
human sympathy ; (ti) use of lethal weapons («t) wanton cruelty and 
malignity ; (io) treachery as where a man is inveigled into an ambush 
and then murdered ; (p) nature of the injury — as where man is clubbed 

to deaih, or where he is stabbed with a knitfe ; (iw) motives, which will, 
of course, play a most prominent part in determining sentences. For though 

the proof of motive is not necessary to establish a 
Proof of motive very crime, it is an element which is very material in deter- 
matcrial ID dciermin- mjjjjjig sentence. Thefts from places of public 

’ resort, such as fairs, railway trains and the like, are 

justly deserving of condign severity, inasmuch as such offences are extremely 


1. Anaoda Parhi, A. 1. R. 1931 Fat. 342 
at p. 343. 

2 Beotham meotioDS the following Dice 
circumsCaoces in mitigation of punish- 
ment : (1) absence of bad intention; (2) 
pro\ocatioo ; (3) sell-preservation ; (4) 
preservation of seme near friend and {!>} 
traosgreision of the limits of self defence; 
(6) submission to nenacet ; (7) submis- 
sion to authority ; (8) drunkenness; and 
(9) childhood. The published reports of 
ca^cs give effect to these considerations, 


e.g. youth is always a ground for miti- 
gation in a case of murder. Nga The 
Kin, 11 I. C. 792 ; S 00 also cates under 
Sec. 302. So age (Muniandi, 16 M L,T. 
535) ; position (Kevsala, 1913 P. L. K. 
317 : 21 I C 478) ; but a Baluchi custom 
justifying the accused in taking the life 
of bis sister for unchaitiiy, is no ground, 
for mitigaiioD of scotenc**; Rah m Khan 
24 I. O. £89 ; Kaim. 58 S L. R. 279. 

3, Mya Din, 10 L. G. (R.) 773. 
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difiBcult to discover, and, therefore, profitable to those engaged in commit- 
ting them.i The same reason justifies the severity with which thefts of 
ornaments from infants are visited. 

There is still another consideration which demands notice. All crimi- 

All criminals divi- divided into three classes, namely, (t) the 

ded into three classes. casual, (it) the habitual, and (iti) the professional. 

The casual criminal may be a victim of circumstances. On the other 

hand, he may be a professional criminal in the bud. 
(f) Casual criminal. But since the Court has no reason to suppose that it 

is so, all first offenders have the sympathy of the Court, 
provided, of course, that they have not forfeited it by their aggravating 
conduct. In the absence of such circumstances the case of a first offender 
must be viewed with commiseration and as in such a case repentance and 
reformation are always possible, punishment should be rather by way of 
warning than of penalty. Such a criminal should be given every chance to 
retrieve his lost reputation, and the Legislature has now provided means 
by which this may be done.^ Even when warning, and recognizance are 
deemed insufficient the penalty inflicted should correct and not sting. It 
should be such as to produce contrition and not recoil. 

The case of a habitual offender deserves condign punishment. He is 

a pest on society and he has forfeited its protection. 
(it) Habitual crimi- But while it is so, there may still be mitigating circum- 
Dai* stances in his case. He may have been driven to the 

crime by famine and hunger, the wants of his family, 
or the failure of his crops. Though a habitual, he may have exercised 
moderation in his crime, helping himself to just what he wanted, and 
leaving alone what he did not. A petty plunderer like this can scarcely be 
treated as a habitual in the real sense of the word. 

A habitual criminal may become a professional criminal. Educated 

to crime, living by crime, he commits crime as bis 
(tit) Profe9»iuoai business life, deliberately, with malice aforethought 
crimioal. calculating carefully the proportion which the chance 

of profit bears to the risk of detection, capture, trial, 
conviction and punishment— all of which are taken into account.^ In India, 
there are castes of professional criminals, the members of which follow 
thieving as a hereditary calling. These cut-throats and thieves were, at 
one time, the thugs and pindarees whose terror is at present immortalized 
in nursery rhymes. But, though they have passed away, there still remains 
a number of castes of hereditary thieves such as the Saddars and 

Pasees, who are trained to their ancestral calling from early childhood. In 
the Deccan there arc castes of hereditary comers. In the North there are 
whole villages of depredatory tribes who overrun the country after the 
unctuous festival of Dassehra, offering their sacrifice to their protecting 
deity, the Goddess Kali. They consult Brahmin astrologers as to the 
“auspicious** day and hours for their burglaries. They work in gangs and 
assume disguises through which only a skilled eye can penetrate. They 
are highwaymen, house-breakers by night and holy mendicants by day. 
Thus safely they reconnoitre the places which they plunder at night. They 
possess jemmies, picklocks, skeleton keys and unsuspecting long nails which 


1. Aoanda, 15 I. C. (B.) 803. 19^8). 

2. SectioD 562, Cr. P. C. j s$i also the Pro- 3. Cox on tbe PrincipUt of Punishmintt d 

b.,ion of Offcodcr. A«. 1958 (20 «f 135. 
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they dexterously employ in house-breaking. They can jump incredibly high, 
and scale over walls with nothing but a dhoti or rope to support them. 
Such criminals, whenever brought to justice, should have all the terrors 
of law shaken upon them. They are enemies of society upon which they 
prey and they should be hounded down by a rera:)rseless sentence. 

24. Offences against property. — -The character of the criminal is, 
then, an important determining factor in the awarding of punishment. But 
as in the case of offences against the person, so in the case of offences against 
property, there are aggravating and mitigating circumstances affecting the 
crime apart from the criminal. 'Ihese are sufficiently indicated in the sections 
which have accordingly provided for graduated sentences, applicable to 
such cases. But apart from these circumstances, there are others which 
aggravate or mitigate the crime, and which have to be taken into considera- 
tion in awarding sentence. An offence, for instance, committed in respect 
of property, of necessity exposed but yet impossible to be closely watched 
by the owner, is naturally visited by a severer punishment to safeguard 
it, than property over which closer supervision is possible. Horses and 
cattle in the fields, or with travellers encamping with their belongings 
in the open illustrate this rule. The case with which au offence may be 
committed as compared with the gravity of the possible consequences is 
another circumstance of aggravation. Hence the severity of sentence 
visited on forgers, coiners and utterers of base coin ; law has no means of 
prevention in these, except by awarding exemplary sentence both as a 
deterrent to the wrong-doer as well as a warning to otliers similarly 
inclined. 


25. Offences against peace. — Lastly, offences against the peace 
receive the marked disapproval of law, not only because they are 
offences against the person but also because they lead to widespread 
mischief by attracting partisans and confederates and by the recklessness 
which the collective courage and encouragement beget. They are also 
the fruiltul source of vendetta which it is the object of law to avert. This 
exegesis on the measure of punishment is not intended to be complete ; 
because to be complete, it must pass in review all the sections of the Code 
which have worked out the relative gravity of the offences in the graduated 
sentences annexed to them. The principles hereinbefore discussed are, 

only supplementary and are intended to give only an indication 
of the trend of judicial discretion as influenced by other circumstances. 


26. Fine.— -It has been said in Reg v. Lewis, ^ that a fine, as opposed 
to costs should be within an affendei’s capacity to pay.^ 

27. Forfeitures. — Blackstone justified the sentence ol forfeiture on an 

assumed original compact between the subject and the State, in which th : 
btaie safeguarded civil rights of the subject so long as the subject obeyed 
tvf theory has Long since become obsolete and >s no iiuigcr 

the lavoured formula of sociology. Under English law, forfeiture is now 
reserved for outlawry.^ 

IheCode, as originally drafted, followed the English law beiore it; 

amendment in 1870, and was only amended in 1921’ 
by abolishing the sentence of forfeiture in the case of 
olfences except those punishable under Secs. 126, \'17 
and 169 of this Code, in addition io which Sec. 517 ot 


ScDtencc of for- 
feiture when permissi* 
blc. 


1. (1965) Cr. L, R. 121 G. G. A. 3- 4 liUick, pp 3tJ5 and 381. 

2. Regina K Churchill. (1966) 2 W. L. R. 4. 33 & U Vici.. c 23, Sec. 1. 

ni6atp. 1125. 5. /’•Cl XVI ol ^921. 

I. P. G.— 49 
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the Code of Criminal Procedure enables the Court **to make such order 
as it thinks fit for the disposal of any property or document produced 
before it or in its custody, or regarding which 'any offence appears to have 
been committed, or which has been used for the commission of any offence.** 
But, inasmuch as this section authorises both restoration as well as confisca- 
tion of property and is limited to property used in the commission of the 
offence, it cannot be treated as legalizing the sentence of forfeiture. 

On a conviction under Sec. 7 of the Essential Supplies (Temporary 
Powers) Act (24 of 1946) read with (Cl. 3), Cotton Textile (Control of Move- 
ment) Order, 1948, the Magistrate awarded in addition to the sentence of fine 
a sentence of forfeiture of cloth. Forfeiture of property is one of the recogni- 
sed forms of punishments. Section 53, I. P. C., enumerates the different kinds 
of punishments which can be awarded to an accused person and forfeiture 
of property and fine are mentioned as two distinct kinds of punishments 
under clauses fifthly and sixthly. I he result, therfore, is that in the instant 
case punishments of two different kinds were awarded to the accused and, 
therefore, the sentence was not of fine only within the meaning of 
Sec. 414, If the exception contained in Sec. 414 did not apply the case fell 
within the ordinary rule contained in Sec. 408, Cr. P. C., and the appeal 
lay. A sentence of fine has been combined with the sentence of forfeiture 
of property which is a punishment of a different kind. An appeal, there- 
fore, lay to the learned Sessions Judge. The value of the cloth ordered to 
be forfeited was totally immaterial. No revision could be entertained at 
the instance of the accused.^ 

Article 20 (1) deals with conviction of persons for offences and for 
subjection of them to penalties. It provides, firstly, that “no person shall 
be convicted of any offence except for violation of a law in force at the time 
of the commission of the act charged as an offence’*. Secondly, it provides 
that no person shall be “subjected to a penalty greater than that which 
might have been inflicted under the law in force at the time of the com- 
mission of the offence”. Clearly, therefore. Art. 20 is dealing with punish- 
ment for offences and provides two safeguards, namely, (i) that no one shall 
be punished for an act which was not an offence under the law in force 
when it was committed, and (ii) that no one shall be subjected to a greater 
penalty for an offence than what was provided under the law in force when 
the offence was committed. Ihe provision for forfeiture under Sec. 13 (3) 
of the Criminal Law Anjcndment Ordinance, 1944, has nothing to do with 
the infliction of any penalty on any fperson for an offence.® 

There is no doubt that forfeiture in Sec. 53 of the Indian Penal Code 
is a penalty but when Sec. 13 (3) of the Criminal Law Amendment Ordi- 
nance speaks of forfeiting to His Majesty the amount of money or value 
of the other property procured by the accused by means of the offence, it 
in effect provides for recovery by the Government of the properly belonging 
to it, which the accused might have procured by embezzlament, etc. The 
mere use of the word “forfeited” would not necessarily make it a penalty. 

The forfeiture by the District Judge under Sec. 13 (3) cannot be 
equaled to forfeiture of property which is provided in Sec. 53 of the Indian 
Penal Gode.^ 


1. Aziz Kbao i/. State, A. I. R. 1954 All. 
642 at pp. 642-643 i 1954 A. L, J. 229 : 
1954 A. W. R. (H. G.) 283. 

Stale of ^Yest Bengal v. 3. K. Ghosh, 


A. 1. R. 1963 S. C. >55 at p. 263 : (1963) 
S. G. R. HI. 

3. Ibid, at pp. 262, 263. 
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^ 28. Feciwiary forfeiture or fine. — The sentence of fine is allied to 
forfeiture. It is, indeed, forfeiture of money by way of penalty.^ It was 
justified by the Law Commissioners on the ground of its universality, though 
they admitted that its severity should be proportionate to the means of the 
offenders, since the sentence not only affected him but also his depen- 
dants.^ 


Four points for 
measure of sentence of 
fine* 


Since fine with all its defects continues to be a sentence and the Code 

does not invariably prescribe the miximum it is neces- 
sary that it should conform to certain well-defined 
principles ensuring that its amount, in each case, is 
reasonable but not excessive. In order to secure 
this result, four points have to be kept in view : (t) The profit of the 
offence; (it) the value of xhe thing which is the subject-matter of the offence; 
(lit) the amount of the injury; (to) the fonurie of the offender.^ These 
reasons underlie the report of the authors of the Code and have been 
adopted in other systems of law.* In some cases, not heinous, the Legis- 
lature has fixed a limit, but, where no 
follow that fine should be unlimited. 

sufficient ground for appeal or revision. 

only be justified in special cases : (a) where a short term of imprisonmen*t 
is considered expedient as where the oflfender is too old or infirm to 
undergo a long term of imprisonment. (6) where it is desirable to compen- 
sate the complainant, and («) where the offence involves misappropriation of 
P’f^P^rty by the offender, in other cases, it is altogether inappropriate to 
add fine to a substantial term of imprisonment, but in practice, it can only 
be in exceptional circumstances that it is suitable and appropriate to inflict 
a fine as well as a substantial term of imprisonment.® 


limit has been fixed, it does not 
Gcinsequently, excessive fine is a 
Fine as an additional penalty can 


1. It is rightly so treated by Bentham in bis 
PrincipUs oj Ptnal Law, Pt. 2, Bk. 3, 
pp. 467—470 tVol. I, Coil. Ed ). On 
pp. 468 , 469, Benthatn classifies the 
superiority of fine as follows r (1) it has 
the striking advantage of being con- 
vertible to profit. (But then Bentham 
forgets that on that very account it is 
liable to abuse.) (2) It can be regulated 
according to the roeans of the offender. 
(Why should this be an advantage and 
why cannot other punishments be also 
regulated ?) (3) It implies no infamy 
(so far it fails to fufiil the object of 
punishment). (4) It is remissible so that 
complete reparation can be made for 
an unjust sentence— which is certainly 
its great advantage. {5j It is popular 
(which is the reverie of Jts advantage) 
One further advantage overlooked by 
Benth^ i* that fine has the effect of 
relieving the tax-payer by reducing the 
cost of prevention and punisbmeot of 
crime. The true disadvantages of fine 


as a seoience arc sta'ed by Bentham to 
be as follows : (I) -It is the family and 
the dependants who are innoceot. (2) 
It is n«t examplary. as at its execution 
□0 spectacle is exhibited. 

The true disadvantage of fine is its in- 
approoriatenesi in serious crime. Its 
true advantage lies in the means it 
affords for* compensating the complain- 
ant. 

Note A, Reprint, p. 97. 

3. Note A. Reprint, p. 98. 

4 . This is in accordance with 4 Black., 377; 
view of the English Criminal Law Com- 
missioners, (7th Ed., p. 107); and the 
Bill of Rights, though advisedly onposed 
to L iviogstone’s Code of Lousiana {ste 
Note A, pp. 97—99). 

5. Islam V. Emperor, A, I. R. 1931 Cal. 
7l0at p, 711 (2) : 134 I. C. 1136 t 33 
Gr. L. J. 31 (1). 53 C.L.J. 455:35 
C. W. N. 519 i Adamji Umar Dalai v. 
Slate. A 1. R. 1952 S. G. U : 54 Bom. 
L. R 400. 
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The Supreme Court, after stressing the need for due proportion be- 
tween an offence and the penalty for it, laid down 
Supreme Court’s ^^at in imposing fine it was necessary to have as much 
observation. regard to the pecuniary circumstances of the accused 

persons as to the character and magnitude of the 
offence. Where a substantial term of imprisonment had been inflicted, and 
excessive fine slioxilci not be &ddcd to it ssve in exceptions! csses*^ In 
Adamji Umar Dalai v. State of Bombay,^ the Supreme Court had before them a 
case of black marketing where six months, imprisonment had been combined 
with heavy fines, in reducing the fines of Rs. 15,000 to only Rs. 
their Lordships emphasized that the Court must always bear in mind the 
necessity or proportion between sn offence and the penalty and considered 
that due regard had not been paid to those considerations and that the 
zeal to crush the evil of black marketing had perturbed the judicial mind 
m the determination of the measure of punishment.3 Where the law 
permits a sentence of fine as an alternative there is no need for a sentence 
of imprisonment at all if it is thought that the offence does not merit it.^ 
It is (juite unnecessary to impose fines on persons who have been sentenced 
to death or to substantial terms of impi isonment.s 

As regards the imposition of fine as a sentence, the Code may be 

divided into four parts: (i) Offences in which fine 
is the sole punishment and its amount is limited ; (it) 
offences in which fine is an alternative punishment, 
but its amount is limited; (iti) offences in which it is 
an additional punishment but Us amount is limited; and {tv) cases in which 
it is both an additional punishment and its amount is unlimited. A classi- 
fication of offences from this stand point would at once show how the 
Legislature has carried out its express intention in affixing that sentence. 

Thus in the following cases fine is the sole punishment, and except in 

two cases, its amount is limited : 

(0 Sec. 137. Negligently suffering (3) Sec. 155. Liability of persons 

a deserter to conceal in a vessel for whose benefit not is com- 

— Maximum fine Rs.500. milted— I hilimited fine. 

(2) Sec. 154. Criminal responsibility (4) Sec. 176. Liability of 

for riot held one’s land— such person— Unlimited fane. 

Maximum fine Rs.500. 

The second and third classes comprise by far the Ingest of offences in 
the Code. Lastly come those heinous cases m which the fine is both 

additonal and unlimited such as : 

(1) Sec. 123. Concealment of cons- ( 2 ) bee. 124. /^sault on President of 
piracy to wage war against the Governor or Rajpra- 

Government. "^^kh. etc. with intent to compel 

or restrain the exercise of any 
lawful power. 


Four categories of 
cases for imposition of 
fioe. 


i. Adamji Umar Dalai v. State* .A. 1. 1'. 

C. 14 at p. 16 : 1952 S- G. R. 
J /2 : (1951) S, C. J. 820 : 1952 A. L. J. 

94 : 1952 B. L- R- (S. C ) 43 • 54 Bom. 
L R- 400 : 65 L. W 209 : 1952 M.W.N 
147 : 54 P. D. R. 129. 

2 A. I. R. 1952 S C. 14 at p. J6 : 1952 
S. C. R. 172 : 1953 Cr. L. j. 542. 

3. Dulla V. State* A. I. R. 1958 All. 

198 at p. 201. 

4. T^ammana Raroalingayya, In re, A. I. R 


1942 Mad. 723 at p. 724 : (1942) 2 

M. L. J. 357 : 1942 M. W. N, 592 1 

204 I. C. 65 ; see also Dulla o. State, 

A. I. R. 1958 All. 198: 1958 Cr. L. J. 
316. 

5. Sbankarappa, In rr, A. I. R. 10.^8 A. P. 
380 at pp. 381-384 : 1958 Andh. L. T. 
200: (1958) 1 Andh. W. R. 441:1958 
M. L. J. (Cr.) 388 : 1958 Cr. L. J. 
733. 
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(3) Sec. 126. Depredation on an 
ally. 

(4) Sec. 127. Taking property m 
such depredation, 

(5) Secs. 128. 129. Public servant 
allowing escape of political 
prisoner. 

(6) Sec. 130. Aiding, etc. escape of 
such prisoner. 

(7; Secs. 131, 132. Abetment of 

mutiny. 


(8) Sec. 133. Assault by a subordi- 
nate on a superior officer. 

(9) Sec. 134. Abetment of above. 

(10) Sec. 380. Theft in a dwcUing- 
hou’^e, etc. 

(11) Sec. 47. Counterfeiting device 
or mark for authenticating 
documents. 

(12) Sec. 457. Lurking house-tres- 
pass by night. 


Section 63 of the Indian Penal Code expressly states that where no 
sum is expressed to which a 6ne may extend the amount to which 

the offender is liable is unlimited. Section 420 of the Indian Penal Code 

does rot express a sum to wh’ch a fine may ext<*nd, as 

Fines wSich can some of the sections of the Indian Penal Code do. As 
be imposed under Sec. section stands, therefore, the extent of fine which 

420 isuQlimited. may be imposed by a court under it is unlimited. 

Whether a Hne imposed in a particular case i.i excessive would be a question 
of fact in each case.i !„ the above-cited case the Supreme Court proceeded 
to state “That consideration, however, is entirely irrelevant in considering 
whether* Art. 20 of the Constitution has been contravened by the provisions 
of Sec. 10 of the Ordinance as the extent of fine which can be imposed 
under Sec. 420, by law, is unlimited. It cannot be said that Sec. 10 ol the 
Ordinance in imposing the minimum fine which a court shall inflict on a 
convicted person was a penalty greater than that which might have been 
inflicted on that person under the law in force at the time of the commission 
of the offence where under such law the extent of fine which could be 


imposed is unlimited. 

“In the case of ftao 5/iiu iifl/iadur this Court held that Art. 20 

of the Constitution roust be taken to prohibit a con- 
Coastiiutiooal pro- viction -^r subjection to penalty after the Constitution 
hibinoD provided un- respect of ex post facto law whether the same was a 

prc-constiiuiional law or a post-constitutional law. The 
prohibition under the Article was not confined to the passing or the validity 
of the law, but extended to the conviction or the sentence and was based on 
its character as ex post facto law and therefore fullest effect must be given 
to the actual words used in the Article. It had been urged in that case that 
the Vindhya Pradesh Ordinance (No. XLVlll of 1949> was an «x /ac/o 
law. This Court, however, held that that Ordinance was not an ex post 
facto law. I'hc contention that the provisions of Art. 20 of the Constitution 
had been contravened was rejected and it was held ihat the criminal law 
relating to offences charged against the accused at the lime of their com- 
mission was substantially the same as obtained at the time of the conviction 
and sentence under the Indian Penal Code. In Rao Shiv Bahadur Singh*s 
case 3 I'his Court had not to consider whether an ex post facto law imposing 
a minimum fine for an offence with respect to which an unlimited fine 
could be imposed by the law in existence at the time of the commission 
of the offence contravened the provisions of Art. 20. In Kedar Nath 
Bajoria's case,* in addition to the sentence imposed under the ordinary 


1. K. Saiwaut Singh v Stale of Punjab, 9l 

A. I. R. 1Q60S. C. 266 at pp. 276, 277. 3. Ibid. 

2. 1953S.C.R. 1168: A. T. R. 1953 S. G. 4- 1954 S G.U. 3IJ : A.l.R. 1953 S. C^. 404. 
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law» the first appellant was fined Rs. 50,000, including the sum of 
Rs. 47,550 received by him as required by Sec. 9 (1) of the West Bengal 
Criminal Law (Amendment) Act of 1949. Reference to the decision in 
Rao Shiv Bahadur Singh*s case^ was made and this Court held that in any event, 
the fine to the extent of Rs. 47,550 would be set aside. This Court, 
however, did not decide whether the total fine imposed was greater than 
what could be imposed under the law as it was at the commission of the 
offence. It assumed that Rao Shiv Bahadur Singh*s case,^ supported the con- 
tention of the first appellant in that case. It is significant that in directing 
that the appeal would be heard in due course on merits this Court stated that 
it would be open to the Court in case the conviction was upheld to impose 
such appropriate fine as it thought fit in addition to the sentence of 
imprisonment. In the present case even if it be assumed that Sec. 10 of 
the Ordinance was an ex post facto law in that in the matter of •penalty a 
minimum sentence of fine was directed to be imposed by a court whereas at 
the time that the appellant committed the offence. Sec. 420 contained no 
such provision, what is prohibited under Art. 20 of the constitution 
is the imposition of a penalty greater than that which might have 
been inflicted under the law in force at the time of the commission 
of the offence. The total sentence of fine — 'ordinary* and 'compulsory* — 
in the present case cannot be said to be greater than thdt which might 
have been imposed upon the appellant under the law in force at the time 
of the commission of the offence, because the fine which could have been 
imposed upon him under Sec. 420 was unlimited. A law which provides 
for a minimum sentence of fine on conviction cannot be read as one which 
imposes a greater penalty than that which might have been inflicted under 
the law at the time of the commission of the offence where for such an 
offence there was no limit as to the extent of fine which might be imposed. 
Whether a fine was excessive or not would be a question of fact in each 
particular case but no such question can arise in a case where the law 
imposes a minimum sentence of fine. Under Art. 20 of the Constitution 
all that has to be considered is whether the ex post facto law imposes a 
penalty greater than that which might be inflicted under the law in force 
at the time of the commission of the offence. For the reasons already 
stated it cannot be said that Sec. lU of the Ordinance imposed any such 
penalty and therefore was in contravention of the provisions of Art, 20.** 

“Certainly with respect to the punishment which each of two or more 
prisoners is to suffer as essential in a sentence when the punishment is a 
fine as it is when the punishment is a term of imprisonment.**^ sentence 

of tine of a specific sum on a number of prisoners individually and 

collectively is, therefore, illegal.* 

The procedure provided by the Legislature for the recovery of fine will 
be discussed under Sec. 64 which is the section in point. 

29. Whipping* — Flogging, or whipping wh«ch is one form of fiogg> 
ing is a corporal punishment abhorrent to civilisation. Whipping as a kind 
of punishment was abolished by the Abolition of Whipping Act, 1955 
(44 of 1955). which repealed the Whipping Act, 1909 (4 of 1909). The 
matter that follows under this heading is only of historical or academic 
interest. Corporal punishment was not provided for in the Code. It was 


1. 1953 S. C. lifts? A. I. R. 1953 S. C 3. 5 M H. G, R. (App.) 5 

394. 4. Ibid. 

2. Ibid 
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expressly abolished in 1834, in territories subject to the Presidency of Fort 
WUliam.i though the same exemption was not extended to the other two 
Presidencies. In 1844* power was, however, given to Magistrates to punish 
offenders of tender age with stripes. It also provisionally emf^wered 
them, “until adequate improvement in prison discipline can be effected** 
to sentence to corporal punishment persons convicted of petty theft. By a 
latter Act^ it was extended to life convicts. The sentence, however, became 
general in its application to certain cases by an Act of 1864* which was 
replaced by Act IV of 1909, which reduced the number of offences in 
which the sentence of whipping was admissible. “The principal merit of 

simple afflictive punishments is their exemplarity. All 
Principal merit of that is suffered by the Qclinquent during their infliction 
whipping. may be exhibited to the public, and the class of 

spectators which would be attracted by such exhibitions, 
consists for the most part of those upon whom the impression they are 
calculated to produce would be most salutaiy.*’® But the drawbacks of 
such a punishment are many. In the first place, the suffering it pi oduces is 

momentary, and it varies with the caprice or desire of 
Drawbacks. the executioner. In the second place, while it produces 

trivial effect upon low natures, the degradation that it 
involves in the case of persons of special standing is out of all proportion 
to their delinquencies, so much so that a respectable man would prefer 
death to such dishonour. In the third place, it is a sentence in which 
reparation is impossible. 


The punishment is a relic of the old form of tortures of which many 

forms were devised by the ingenuity of the Middle Ages, 

Old form of of which including, flogging have now been 

torture. . , , . . * , , , • 

abandoned m Europe. And even as regards this country, 

there was a strong movement against its centinuance, but while its total 

abandonment has been considered inexpedient, the Legislature has modified 

its generality and sanctioned its application only to hardened criminals to 

whom the ordinary punishment may not be sufficiently deterrent. The 

authors had, however, condemned this punishment in the case of juvenile 

offender® {s€e para. No. 5 ante). The mode in which this sentence is to be 

executed is described in the Code of Criminal Procedure*^ {see also note 

under “Flogging** ante). 


30. Detention cannot be regarded as punishment. — Chapter HI 
of the Indian Penal Code deals with punishments. In Sec. 53 imprison- 
ment mentioned is of two kinds, rigorous or simple . An under-trial does 
not fit in any of this category. In case of conviction the Magistrate has to 
pass sentence “according to law**. Sentences according to law are given in 
Chapter HI. Unless the Magistrate takes recourse to Sec. 562, Cr. P. C., 
or other analogous provision, he must punish “according to law“. Only 
maximum has been prescribed. He can give the minimum, but he must 


1. Regulation 11 of 1P34. 

2. Act III of 1844. 

3. Act XVIII of 1845. 

4. Act VI of 1864 amended by Ac‘ 11 of 
1895. For Upper Burma, the Burma 
Laws Act (XIII of 1898), See. 3 (i) 
and Sch 2 ; for the Punjab Frontier 
Disir.cts and tlaluchlstaa, ste the Punjab 


Frontier Criaes F^ulation (Reg. Ill of 
1901), Secs 6 and 12 (2) now re-enacted 
as Act IV of 1909 

5. PrincipUs oj Ptnal Laws, (Coll. Ed.. 
Vol I), pp. 415, 416. 

6. Note .A, Feprin', pp. 104, 105. 

7. Sections 390—396. 
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give it. As period of detention can never be taken as punishment, it is 
illegal to refuse to give a punishment, however nominal it may be.^ 

31. Detention in Reformatory Schools. — Section 8 of the Refor- 
matory Schools Act^ empowers the Hight Court, Court of Session, a District 
Magistrate and any other Magistrate specially empowered in this behalf, 
to direct youthful offenders, i. e. boys under the age of fifteen years, 
sentenced to transportation^ or imprisonment to be sent to a Reformatory 
School and detained there for not less than three or more than seven years 
instead of undergoing the sentence.* Ordinarily a youthful offender con- 
victed of murder should not be sent to a Reformatory School^ but if the 
depravity in the case is not so innate the discipline of a Reformatory 
Sefiool may well prove salutary to such a youth.® 

32. Illegal orders. — An accused cannot be punished and at the 
same time released on his entering into a bond with or without sureties to 
appear and receive the sentence when called upon and in the meantiime 
to keep the peace and be of good behaviour. Such an order would be 
illegal.'^ 

It is very wrong for a court to enter into a bargain. Offences should 
be tried and punished according to the guilt of the accused. If the Court 
thinks that leniency can be shown on the facts of the case it may impose 
a lighter sentence. But the Court should never be a party to a bargain 
by which money is recovered for the complainant through their agency.® 

There should be an end of all temporal things and that end cannot 
be achieved with soft-pe Jdling with the queslion of the sentence. A judge, 
wlicn administering justice, is as much influenced by the tides and currents 
of human emotions and passions as other human beings, but yet he is enjoi- 
ned by the law to restrain and control them, else he will not be qualified to 
try a criminal case ; but, at the same time, he is not expected to act ostrich- 
like and close his eyes to deliberate disregard to defiance of the law of 
the land. Judicial detachment is a virtue, but not judicial passivity.® 

33. Admoitition or release on probation. — When a person is re- 
leased on probation of good conduct or after due admonition under Sec. 3 
of the Probation of Offenders Act, 1958, he is convicted but he is not 
sentenced. Section 63 of the Indian Penal Code provides for different 
kinds oi punishments. Admonition or release on probation of good conduct 
is not considered as a punishment and, therefore, it is excluded from 
this section. 


1. State ». Govind ‘Sin?h, .S. I R. 1962 
M. P. 36 at pp. 37. 3B : 1961 M. P. I- J. 
416 t 1961 Jab. L. J 397. 

2. VIII OI 1897. 

3. By Sec. 53- A (4), this must LC'Conaiiued 
as imprisonment for life. 

4. The Act has been repealed in Bengal 
by Bengal Act III of 192?, and in 
Madras by Madras Act IV of 1920, and 
various States have their own BorsCil 
Schools Act ; ste Bombay Act XVII ' of 
1929. G. P. Act IX of 1928 and Madras 
Act V of 1926. 

5. Rama v. Eaipcror, (1908) 4 N. L.. R. 
18»' : 9 Cr. I.. J. 99 at p 102. 


6. Oaljit Singh Ajallsiog Sikh v. Emperor, 

A. I. R. 1937 Nag. 274 at pp. 280, 281 : 
172 I. C. 204. 

7. State o. Jagdisb, A. I. R. 1971 Raj 1 lU 
at p. 1 1 1 . 

8. Madaolal Ramchandra Daga v State of 

Maharashtra, A. I. R. 1968 S G. 1267 at 
1270 : (1968) 2 S. G. \V. R, 598. 

9. Registrar «. Fr. Sebastiao Francisco 
Xavier dos Reinedios Monterlo, and 
State, .A. 1. R. 1970 Goa 56 at pp. 
58. 59. 

10. Hooorato de Souza v. Pedro Manuel 
Purificacao de Souza, A. I. R. 1966 Goa 
“16 at p. 47. 
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i[53-A. (1) Subject to the provisions of sub-section (2) and 

cooBiructioD of re- sul>section (3). any reference to “transpor- 

fcrence lo transpor- tation fot life** in any other law for the time 

being in force or in any instrument or order 
having effect by virtue of any such law or of any enactment 
repealed shall be construed as a reference to “imprisonment 
for life.** 


(2) In every case in which a sentence of transportation for 
a term has been passed before the commencement of the Code 
of Criminal Procedure (Amendment) Act ^[1955], the offender shall 
be dealt with in the same manner as if sentenced to rigorous 
imprisonment for the same term. 

(3) Any reference to transportation for a term or to trans- 
portation for any shorter term (by whatever name called) in 
any other law for the time being shall be deemed to have been 
omitted. 


(4) Any reference to “transportation** in any other law for 
the time being in force shall, — 

(a) if the expression means transportation for life, be 
construed as reference to imprisonment for life ; 


(6) if the expression means transportation for any shor- 
ter term, be deemed to have been omitted.] 

Abolition of **transportation** as a punishment under the Code. — 

This section has been inserted in pursuance of the decision of the Government 
to abolish “transportation** as a pumishment under the Code, and substitute 
“imprisonment** in its place. The Indian Penal Code and the Criminal 
Procedure Code have been amended accordingVy. 

It was newly added by the Code of Criminal Procedure (Amendment) 

Act, 26 of 1955. 

The question whether under the relevant statutory provisions an accused 

who was sentenced to transportation for life could 
ijfr legally be imprisoned in one of the jails in India, 

in ibe changed^poH- and if so what was the term for which he could be 
tical conditions. SO imprisoned, has been dealt with by the Supreme 

Court in the well-known case of Gopal Vinayak Godse v. 
Mate of Maharashtra.^ Subba Rao, J., said as follows : 

“We shall briefly notice the relevant provisions of the Indian Penal 

Code before it was amended by the Code of 
Supreme Court’s Criminal Procedure (Amendment) Act, XXVI 
observations. of 1955. Section 53 of the Indian Penal Code 

set out six different punishments to which 
ofteoders were liable. The second of those punishments was 


1. Iw. by Act 76 cf 1955, Sec. H and Sch. H. for •• 1954”. 

Schedule (w. e. f . . ht January, 1956). 3. A 1. R. 1961 S. C. 6C0 at pp. 602, 603 : 

9. Subs, by Act 36 of 1957, Sec. 3 snd ( 1961) 3 S. C. R. 440. 

1. P. C.— 50 
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transportation and the fourth was imprisonment which was of two 
descriptions, namely rigorous and simple. The word ‘transportation* 
was not defined in the Indian Penal Code, but it was for life with 
two exceptions. Under Sec. 55 of Indian Penal Code, *In every 
case in which sentence of transportation for life shall have been 
passed, the Provincial Government of the Province within which 
the offender shall have been sentenced may, without the consent 
of the offender, commute the punishment for imprisonment of either 
description for a teim not exceeding fourteen years*. Under Sec. 58 
thereof, in every case in which a sentence of transportation was 
passed, the offender, until he was transported, should be dealt 
with in the same manner as if sentenced to rigorous imprisonment 
and should be held to have been undergoing his sentence of 
transportation during the term of his imprisonment. It was averred 
on behalf of the State that the pet\tioner*s sentence had not been 
commuted under Sec. 55 of the Indian Penal Code or under 
Sec. 402 (1) of the Code of Criminal Procedure to one of rigorous 
imprisonment. We have no reason for not accepting this statement. 
On that basis, a question arises whether the petitioner, who was 
sentenced to transportation, could be dealt with legally as if he 
were a person sentenced to rigorous imprisonment. This question 
was raised before the Judicial Committee of the Privy Covncil in 
Kishori Lai v. Emperor?- After considering the history of the sentence 
of transportation, the relevant provisions of the Indian Penal Code, 
the Code of Criminal Procedure and the Prisons Act, the Privy 
Council came to the conclusion that the said provisions made it 
plain that when a seutence of transportation had been passed it was 
no longer necessarily a sentence of transportation beyond the seas. 
It was observed at page 9 (of Ind. App.) : (at pp. 66,67 of A. I. R.) 
thus : 

‘But at the present day transportation is in truth but a name 
given in India lo a sentence for life, and in a few special cases, 
for a lesser period, just as in England the term imprisonment is 
applied to all sentences which do not exceed two years and penal 

servitude to those of three years and upwards So, in 

India, a prisoner sentenced to transporiasion may be sent to the 
Andamans or may be kept in one ol the jails in India appointed 
for transportation prisoners, where he will be dealt with in^ihe 
same manner as a prisoner sentenced to rigorous imprisonment.* 

‘‘In view of this weighty authority with which we agree, it is not 
necessary to consider the relevant provisions, particularly in view of 
Sec. 53-A of the Indian Penal Code which has been added by Act 
XXVi of 1955. bection 53-A of the said Code reads ; 

'(») 

(2) In every case in which a sentence cf transportation for a term 
has been passed before the commencement of the Code of Criminal 
Procedure (Amendment) Act, 1955, the offender shall be dealt 
with in the same manner as if sentenced to rigorous imprisonment 
for the same term.* 

“Whatever justification there might have been for the contention 
that a pesson sentenced to transportation could not be legally made 
to undergo rigorous imprisonment in a jail in India except temporarily 
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till he was so transported, subsequent to the said amendment there is 
none. Under that section, a person transported for life or any other 
term before the enactment of the said section would be treated as a 
person sentenced to rigorous imprisonment for life or for the said 
term. 

so, the next question is whether there is any provision of law 

whereunder a sentence for life imprisonment 
without any formal remission by appropriate 
Government can be automatically treated as 
one for a definite period. No such provision 
is found in the Indian Penal Code, Code of 
Criminal Procedure or the Prisons Act. Though 
the Government of India stated before the 
Judicial Committee in the case cited supra that, having regard 
to Sec. 57 of the Indian Penal Code, 20 years imprisonment was 
equivalent to a sentence of transportation for life, the Judicial 
Committee did not express its final opinion on that question. 
The Judicial Committee observed in that case thusat page (10 of 
Ind, App.) : (at p. 67 of A. I. R.) : 

^Assuming that the sentence is to be regarded as one of twenty 
years, and subject to remission for good conduct, he had not 
earned remission sufficient to entitle him to discharge at the time 
of his application, and it was therefore rightly dismissed, but in 
saying this, their Lordships are not to be taken as meaning that 
a life sentence must in all cases be treated as one of not more 
than twenty years, or that the convict is necessarily entitled to 
remission * 


Whether imprison- 
mcDt for life without 
any formal remission 
can automatically be 
treated as one for a 
deBnite period. 


“Section 57 of the Indian Penal Code has no real bearing on the 

questioD raised before us. For calculating 
Applicability of fractions of terms of punishment the section 
this section. provides that transportation for life shall be 

regarded as equivalent to imprisoument for 
twenty years. It does not say that transportation for life shall be 
deemed to be transportation for twenty years for all purposes ; nor 
does the amended section which substitutes the words ‘imprisonment 
for life* for ‘transportation for life* enable the drawing of any such 
all-embracing fiction. A sentence of transportation for life or im- 
prisoiment for life must prima facie be treated as transportation or 
imprisonment for the whole of the remaining period of the con- 
victed person’s natural lile.** 


54, In every case in which sentence of death shall 

have been passed, ®[the appropriate Government] 
CommuijtioD of aco- without the consent of the offender, com- 

teucc of death. / > , . . _ , . » 

mute the punishment for any other punishment 
provided by this Code. 


SYNOPSIS 

1. Ameodmeoti 3 Priociple. 

2. Analogous law. 4. Commutaiioo of capital aentecce. 


1. Subs, by the A. O. *9^0 for “the Cedtral 
Governmeoi or the Provincial, Governm- 
ent of the Prorince within the offender 
shall have been sentenced.” The words 


in italics were subs, by the A. O. 1937 
for “the Government of India or the 
Govcrnroeni of the place**. 
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1. Amendments. — This section before the coming into force of 
Government of India (Adaptation of India Laws) Order, 1937, stood as 
under : 

“In every case in which sentence of death shall have been passed, 
the Government of India or the Government of the place, within 
which the offender shall have been sentenced may, without the 
consent of the offender, commute the punishment for any other 
punishment provided by the Code.” 

By the Adaptation Order noted above, the words “the Central Govern- 
ment or the Provincial Government of the Province*' were substituted for the 
words “the Government of India or the Government of the place*'. Sub- 
sequently, by the Adaptation of Laws Order, 1930, the words “the appro, 
priate Government** were substituted for the words '‘the Central Government 
or the provincial Government of the Province within which the offender 
shall have been sentenced’*. 

But the power given by this section is not affected by Sec. 402, Cr. P.G.^ 
It may be noted here thar Sec. 401 (5), Cr. P. C., which preserved the 
Royal prerogative to grant pardons, reprieves, respites or remissions of 
punishments has now been omitted by the Adaptation of Laws Order, 
1950. 

2. Analogous law. — The power of commutation here conferred upon 
the executive Government follows the precedent of English law under which 
it is lawful for the Secretary of State to order convicts, under sentence of 
transportation to be confined in any place appointed for the purpose by His 
Majesty, in England, until, it may be, they “shall become entitled to their 
liberty**.® 

The provisions of this and the next sections have, in a great measure, 

become unnecessary by the ampler provisions of the Code 
of Criminal Procedure, which empower the appropriate 
° ' Government to commute, suspend or remit all judicial 

sentences,® provided that in the case of commutation, they are empowered to 
commute any one of the following sentences for any other mentioned after 
it : death, imprisonment for life, rigorous imprisonment for a term not 
exceeding that to which an offender might have been sentenced, simple 
imprisonment for a like term, fine. In one case, however, the Hi^h Court 
also possesses the power of commutation, for it is provided in the Criminal 
Procedure Code that if a woman sentenced to death is found to be pregnant, 
the High Court shall order the execution of the sentence to be postponed, 
and may, if it thinks fit, commute the sentence to imprisonment for life.-* 

3. Principle. The principle of this section is thus explained by the 

framers* of the Code : “It is evidently fit that the Government should be 
empowered to commute the sentence of death for any other punishment 

provided by the Code. It seems to us also very desir- 
StatcmcDt by able that the Government should have the power of 
framere of tbc Cede. commuting perpetual transportation for perpetual im- 
prisonment. Many circumstances, of which the execu- 
tive authorities ought to be accurately informed, but which must often be 
unknown to the ablest Judge, may, at particular times, render it highly 
inconvenient to carry a sentence of transportation into effect. The state 
of those remote Provinces of the Empire, in which convict settlements 


1. Ste Sec. 402 (2), Cr. P. C. 

2. 5 Geo. IV, c. 84, See. '0. 


3. Chapter XXIX (Scci. 401 and 402). 

4, Section 382, Cr. P. C. 
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are established, and the m ay in which the interest of those Provinces may 
be affected by any addition to the convict population, are matters which 
lie altogether out of the cognizance of the tribunals by which those sentences 
are passed, and which the Government only is competent to decide. 

4. Commutation of capital sentence. — The power of commutation, 
as here described, is not in harmony with the corresponding section of the 
Code of Criminal Procedure .2 For while under this section the sentence 
of death may be commuted “for any other punishment provided by this Code,” 
the Criminal Procedure Code only authorises the Government to “commute 
any one of the following sentences, for any other mentioned after it,*' 
i. e. in the case of death sentence the only power it possesses is of 

commuting it to the sentence of imprisonment for 
Power of commuta- life. Under the Code, however, there is nothing to 
tioD is unconditional <jebar the same authority to commute the sentence to 
and independent of sentence, though it may be the lowest sentence of 

fine. In any case, whatever Us power, it can only 
commute the original sentence. It cannot commute a commuted sentence, 
for its power ceases the moment a commutation is made. The power of 
commutation is independent of the consent of the convict. He may or 
may not consent to suffer the commuted sentence which takes etfect as a 
substantial sentence from the date of commutation. The power of 
commutation must be unconditional nor should it be made subject to its 
acceptance by the convict. On the other hand, the power to suspend or 
remit a sentence may be either unconditional or it may be made subject 
to “conditions which the person sentenced accepts**.^ In the latter 
case, the same authority may recall its clemency on breach of the condition.^ 
The condition, again, may be imposed on the accused or any one else.*^ 


tiOD, etc. rossetsed 
by Goverument along 
with sovereign. 


The power of commutation is left advisedly unqualified by any 

indication of the Legislature as to the reasons for, or 
Power of commuta- the circumstances under, which it will be exercised. 

The case of a pregnant female convict has been else- 
where provided for.® What remains is the case of a 
person in whose favour similar dictates of humanity 
might influence the Government to intervene. It may be that a person, 
loo young or too old, or one whose loss to his family would mean its ruin, 
might be spared the extreme penalty of law. Gases of infanticide often call 
for the exercise of clemency. A young widow led astray, destroying her 
offspring, a mother unable to support her newly-born baby are not 
infrequently supplicants for the exercise of this power. Then, again, social 
and intellectual greatness, past or future services to the State, disclosure 
ol extenuating circumstances not known to the judge, or not sufficiently 
accounted for, would be considerations which the Government could not 
overlook. In fact, after justice has pronounced its doom, there always 
still remain considerations of clemency and expediency which require a 
wider outlook and which call for the exercise of the plenitude of power. 
The power of commutation or suspension is the power which the Govern- 
ment must, of necessity, possess, as they possess other attributes of sover- 
eignty. 


1. Note A, Reprint, p. 95 ; Law Commis- 
sioner’s 2iid Rep., Secs. 5U and 512. 

2. Section 402. 

3. Section 401, Cr. P. C. 


4. Section 401 (3l, Cr. P. G. 

5. Ibid., a. 

6. Section 382, Cr. P. C. 
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55. In every case in which sentence of ^[imprisonment] for 
^ ^ life shall have been passed, ^[the appropriate 

Commutation of sentence ^ ^ ^ 

of imprisonment of Government] may, without the consent of the 
life- offender, commute the punishment for impri- 

sonment of either description for a term not exceeding fourteen 
years. 


SYNOPSIS 


1. 

Amendments. 

4. **Commutation" and ^'remissions*’; dis 

2. 

Commutation. 

tinction between. 

3. 

Remission. 



1. Amendments. — Before the Government of India (Adaptation of 
Indian Laws Order), 1937, this section stood as follows : 

**ln every case in which sentence of transportation of life shall 
have been passed, the Government of India or the Government of 
the place within which the offender shall have been sentenced, 
may, without the consent of the offender, commute the punishment 
for imprisonment of either description for a term not exceeding 
fourteen years.** 

By the Adaptation Order noted above, the words “the Provincial 
Government of the Province** were substituted for the words “the Govern- 
ment of India or the Government of the place**. Subsequently, by the 
Adaptation of Laws Order, 1950, the words “the appropriate Government** 
were substituted for the words, “the Provincial Government of the Province 
within which the offender shall have been sentenced**. 

2. Commutation. — In India a prisoner sentenced to transportation 
may be sent to the Andamans or may be kept in one of the jails in India 
appointed for transportation prisoners where he will be dealt with in 
the same manner as a prisoner sentenced to rigorous imprisonment. If the 
latter course is adopted in the case of a convict sentenced to transportation 
for life the Government cannot be deemed to have thereby commuted his 
sentence under the present section, and the prisoner is not entitled to be 
discharged after a term which, aggregated with the period of remission 
earned, amounts to 14 years although that is the maximum term of rigorous 
imprisonment permitted by law.® 

3. Remission.— Before Act XXVI of 1955 a sentence of transporta- 
tion for liic could be undergone by a prisoner by way of rigorous imprison- 
ment for life in a designated prison in India. After the said Act, such a 
convict shall be dealt with in the same manner as one sentenced to rigorous 
imprisonment for the same term. Unless the said sentence is commuted 
or remitted by appropriate authority under the relevant provisions of 


1. Subs, by Act 56 of 1955, Sec. U7 and 

Schedule, for •Hransportatioo” (w. c. f. 
1-1-1956). 

2. Subs, by the A. O. 1950 for "the 
Prouineial Governmsnt of tfu Provinc$ 
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been sentenced". The words in italics 

were subs, by the A. O. 1937 for "the 

Goveromeni of India or the Govern- 


ment of the place". 
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the Indian Penal Code or the Code of Criminal Procedure, a prisoner 
sentenced to life imprisonment is bound in law to serve the life term 
in prison. The rules framed under the Prisons Act enable such a 

prisoner to earn remissions — ordinary, special and State — 
DefinitioD of said remissions will be given credit towards his 

“appropriate Gov- ^ imprisonment. For the purpose of working out 

the remissions the sentence oi transportation lor hie is 
ordinarily equated with a definite period, but it is only for that particular 
purpose and not for any other purpose. As the sentence of transporta- 
tion for life or its prison equivalent, the life imprisonment is one of 
indefinite duration, the remissions so earned do not in practice help such 
a convict as it is not possible to predicate the time of his death. That is 
why the rules provide for a procedure to enable the appropriate Govern- 
ment to remit the sentence under Sec. 401 of the Code of Criminal Pro- 
cedure on a consideration of the relevant factors, including the period of 
remissions earned. The question of remission is exclusively within the 
province ol the appropriate Government,^ 

4. ‘^Commutation*’ and ^‘remission'’ ; distinction between. — A 

distinction is to be observed between the powers conferred by Sec. 55, 
Penal Code, and those conferred by Sec. 401 of the Code of Criminal Pro- 
cedure, 1898. Where an accused, after being sentenced to transportation 
for life, has his punishment commuted under the present section to im- 
prisonment for 14 years (the maximum term allowed by that section), he can- 
not upon his release whether on the expiry of that period (or even earlier on 
account of his having earned remissions), be regarded thereafter as “being 
under the sentence of transportation for life’* for the purposes of Sec. 303, 
Penal Code. But where the sentence of transportation has been remitted 
under Sec. 401 of the Code of Criminal Procedure the accused must be 
regarded as still “being under sentence of transportation for life’*.^ 

H55-A. In sections fifty-four and fifty-five the expression 

“appropriate Government’’ means, — 

Deficit ioD of appro* 
priate Governmeot. 

(а) in cases where the sentence is a sentence of death or 
is for an offence against any law relating to a matter to 
which the executive power of the Union extends, the Cen- 
tral Government; and 

(б) in cases where the sentence (whether of death or not) 
is for an offence against any law relating to a matter to 
which the executive power of the State extends, the Govern- 
ment of the State within which the offender is sentenced.] 

Amendment. — This section has been substitued by the adaptation 
of Laws Order, 1950, for Sec. 55-A which had been inserted by the Adapta- 
tion of Laws Order, 1937. 


1. Gopal Vjoayak Godse i». Slate of Maha- 124 at p. 127: 1939 Rang. L. R- 44 

C. 600 at pp. 40Gr L. J. 490. 

^03. 604 : 63 Bom. L. R, 5P. 3. Subs, by the A. O. I9=i0 for Sec. 

^ Fo K.un « The King. A. t. R. iq 3 q Rang. which had been im. by the A O. 1937. 
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SenteDce of Europeans 
and Americans to penal 
servitude. Proviso as to 
senteoce for terms but 
not for life. 


56. [Bep. hy the Griminal Law (Removal 
of Racial Diacriminatione) Act^ 1949 (17 of 
1949) (with effect from 6th A^pril^ 1949)]. 


57. In calculating fractions of terms of punishment, i[impri- 

sonment] for life shall be reckoned as equivalent 
^[imprisonment] for twenty years. 


Imprisonment for life. — A sentence of transportation (now imprison- 
ment) for life means a sentence of transportation (now imprisonment) for the 
whole of the remaining period of the convicted person's natural Ufe.^ 
Convicts serving this sentence may be granted remissions for good conduct, 
and for the purpose of calculating remission in the case of life sentences, it 
appears that they are treated as sentences of 20 years, and this is no doubt the 
reasons why Sec. 57 of the Code provides that for calculating a fractional part 

of a life sentence it should be treated as one of 20 years.® 
Reason for the rule. It appears that in Sumar Khamiso’s case,* the Superinten- 
dent of the District Prison made a reference to the 
Judicial Commissioner’s Court under the Jail Manual in which he treated a 
sentence of imprisonment for life as one for 20 years. In Kishorilal’s case,’’ 
their Lordships of the Privy Council decided the case “assuming that the 
sentence is to be regarded as one of 20 years”, but added “their Lordships 
are not to be taken as meaning that a life sentence must and in all cases be 
treated as one of not more than 20 years or that the convict is necessarily 
entitled to remission.** 

The question is whether there is any provision of law whereunder a 
sentence for life imprisonment, without any formal remission by appropriate 
Government, can be automatically treated as. one for a definite period, 
it was held that no such provision is found in the Indian Penal Code, Code 
of Crimianl Procedure or the Prisons Acts. 

For calculating fraction of terms of punishment, the section provides 
that transportation for life shall be regarded as equivalent to imprison 
ment for 20 years. It does not say that transportation for life shall be 
deemed to be transportation for 20 years for all purposes ; nor does 
the amended section which substitutes the words “imprisonment for life , 
for “transportation for life’* enable the drawing of any such all embracing 
fiction. A sentence of transportation for life or imprisonment for life 


1. Subs, by Gfimiaal Procedure (Amead- 

mect) Aci. 26 of 1955, Sec. 117 and 
Scb. for “tran3,.ortation” (w. e. f. lat 
Jaouary, 1956) 

2. Nga lha Byit t». Q,ueeD-Bmpress. (1893- 
1900) L. B. R. 13 ; Po Nuo v. The K-iog, 
A. 1. R. 1939 Rang. 124 at p. 126 : 1939 

Raog. L. R. 44 ; 40 Cr. L. J. 490. 

3 * Kisborilal 0 . Emperor, A. I. R. 19*5 


P. C. 64 at p. 65 : 72 I. A. 1 : 46 Cr. 
L. J. 626 : 210 I. G 350 : 1945 A. L. J. 
265 : 49 C. W. N. 339 : 47 Bom. L. R. 
625 : 58 L. W. 251 : 1945 M. W. N. 188 ; 
0945) I M. L. J. 399. 

4. Sumar Kbamiso 0 . Emperor, A. 1. R. 

1932 Siod 168 at p. 168 : 33 Cr. L. J. 

870 : 2S S, L. R. 266. 

5. A. T. R. 1945 P. C* 64 at p. 67. 
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FRACTIONS OF TERMS OF PUNISHMENT 


musti»rima/a«Vbetreatedastransportationor 

of the remaining period of the convicted person s natural life. 

Under Sec. 53. I. P. G.. as it existed after the amendment in 1955, 
a punishment of “imprisonment for life’* is a category by 
from the category of imprisonment and is not a sub-category. The word 
»rprls^nmen^^^^^ Sec. 53. 1. P- G « “ot a general 

category which includes punishment of imprisonment for sub-category 

in which the term was Bxed as the unexpired 

life This is also clear from the fact that m Sec. 22 of the Children Act 
itself the words “imprisonment for life“ i^as substituted for the 
“UansDortaW^ in view of Sec 53-A, 1. P. G ) occur in the body of the 
section side by side with the word “imprisonment** which word also occurs 
in the proviso. This position of law is also clear from the provisions of 
the Borsfal Schools Act where Sec. 8 provides for a court having 
to pass a sentence of detention in lieu of a passing sentence of imprisonment 

wheieas Sec. lO-A of that Act provides as to what can be done in case of a 
person who has been awarded a sentence of “imprisonment for lile . as a 
result giving effect to the words of Sec. 53-A. I. P. O. in the original 

wording of Sec. lO-A of the Act. Therefore, it is clear that under the 
proviso to Sec. 22 of the Children Act, a young person may be sentenced 
only to imprisonmment and not to imprisonment for life. 


Section 53 1. P. G., prescribes classes of punishment to which offenders 
are liable under the provisions of the Code. Five classes have been speciQcd 
—Secondly,— Imprisonment for life, and Fourthly.-Impnsonment. which 
is of two descriptions, namely : (1) Rigorous, that is with hard labour ; 
(a'l Simple. “Imprisonment for life” was substituted for the word trans- 
portation*’ by Sec. 117 and Schedule of Central .\ct XXVI of 195 d. Prior 
to amendment, “transportation for life*’ was construed to mean “rigorous 
imprisonment for life”. 


Section 60, I. P. C.. could not have been and was not applied in 
construing the meaning of “transportation’*. Even after the amendment, 
Sec. 60 cannot he used in construing the meaning of imprisonment 

for life”. 


As per the very words of the section (Sec. 60), it a. plies to a case 
in which the offender is punishable with imprisonment of either description. 
“Imprisonment for life*’ is a class of punishment different from imprison- 
ment which is of two descriptions. In terms, therefore, Sec. 60 cannot e 
invoked in support of an argument ihat with its aid the Court would speciiy 
“imprisonment for life” as “rigorous” or “simple**. 

So far as sentence of transportation for a term is concerned, it has been 
made clear by Sec. 53-A (2). Penal Code, ihai it would mean rigorous irn- 
prisonment for the same term. It would be pertinent to quote paragrap 
8 of the Report of the Joint Select Gommittce on the Bill preceding the 
amendment by Central Act XXVI of 1955. 

^*SectioH 53-/1, CL 2.— The question of substitution of the words “im- 
prisonment for life’* for the words “transportation for life** arose in connec- 
tion with the consideration of original Gls. 113, 114 and the Schedule. 
The Committee note that the expression ‘transportation lor life’ has not 


1. Gopal Vioayak God c p. State of Maha- 2. /n m Xondepudi Raman, A. 1. R. 1964 
raghtra, A. I. R. 1961 S C. 600 at pp. A. P. -VO at p. 356 r (1964, I Andh. 

602, 603 : 53 Bom. L. R. 517. W. R . 175 t (1964) 2 Cr. L. j. I '6 


I. P, C — 51 
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been defined nor explained in the Criminal Procedure Code. In the Indian 
Penal Code in Sec. 53, ‘transportation* has been prescribed as one form of 
punishment. But even in the Indiin Penal Code the term has not been 
defined and there is nothing to show what is the duration of ‘transportation 
for life*. As a matter of fact, this expression has not been defined in any 
Act. Transportation may be either for life or for a shorter term. There- 
fore, the mere substitution of the expression ‘imprisonment for life* for 
‘transportation for life* should not change the nature of punishment. As 
a form of punishment, imprisonment for life must remain distinct from 
rigorous or simple imprisonoTicnt . Where, however, a sentence for trans- 
portation for a term only has been passed before the commencement of 
this Act, the offender should be dealt with in the same manner as if he 
was sentenced to rigorous imprisonment for the same term and all referen- 
ces to transportation for a terra should be omitted. In the Code of Cr*minal 
Procedure the word ‘transporlauoa* as would appear from the context 
means in some cases transpof ation for life and others, transportation for 
a term only. The Cnnmittee, therefore, recommend that where transpor- 
tation means ‘transportation for life’ it should be substituted by the words 
‘imprisonment for life*, and where it means transportation for a term only 
it should be omitted. The intentions of the Committee have been clarified 
by the insertion of a new Sec. 53-A in the Indian Penal Code.” 

m ^ 

It is clearly emphasised there that mere substitution of the expression 
“imprisonment for life*’ for “transportation lor life” should not change 
the nature of punishment, and as a form of punishment, imprisonment 
for life must remain distinct from rigorous or simple imprisonment. It is 
manifest that “imprisonment for life** was merely substituted for transporta- 
tion for life without in any way affecting the import it carried prior to the 
amendment, and by virtue of the Privy Council decision in Kiskori Lai v. 
Emperor,'^ it carried the only meaning of rigorous imprisonment for life. The 
Legislature' appears to have thought it unnecessary to clarify the position by 
the amending Act as there was no doubt in the meaning as it stood prior to 
the amendment. 

The imprisonment for life will also mean rigorous imprisoment for life 
as would appear from the use of those expressions by the Supreme Court in 
some of its decisions. In K. M. Pfaaavati v. State of MaharashtraP the Bombay 
High Court had sentenced the offender to undergo rigorous imprisonruent for 
life and the appeal was dismissed in the Supreme Court with the observation 
that the High Court lightly passed the sentence of imprisonment tor life. 
Their Lordships construed “imprisonment for life*’ as meaning “rigorous im- 
prisonment for life”, and the use of such expressions without any discrimina- 
tion cannot be said to have been inadvertently done. 

In State of Madhya Pradesh v. Ahmadullat^ their Lordships reversed an 
order of acquittal passed by the High Court and sentenced the accused to 
rigorous imprisonment for life. In some ol the Supreme Court decisions 
their Lordships have used the expression “imprisonment for life only”.* 

“Imprisonment for life” in the Indian Penal Code means “rigorous 
imprisonment for life” and it can never mean “simple imprisonment for life**, 
and Sec. 60, I. P. C., cannot be used to specify the nature of imprisonment. 
Section 3 (27) of the General Clauses Act, 1897, defining “imprisonment** 

1. A 1. K 1945 I'. G. 64. 

2. A. 1. K. 1962 S. G. 605. 

A. I. R. 19S1 S. C 998. 


■1. Mizaji i;. Siuie of U. A i. R. 1959 
S. G. 572, 


SENTENCE MAY BE RIGOROUS OR SIMPLE 


403 


S. 60] 

shall mean “imprisonment of cither description'* as deEped in the Indian 

S' SS’ s.r rt'rSi.'.” S'Sr. y., ... 

Code is of the year 1860. Section 4 of the General Clauds Act has 
Tlir definition given in the General Glauses Act 

cannot be applied to the Indian Penal Gode.^ 

58. [Omitted by Act 26 of 1955.] The section ran thus : 

“58. In every case in which a sentence of transpottation is parsed 

OSendL «otcaccd the offender, until he is 
to transportation how J 0 the same manoer as if senlenceci to tigo 
dealt with uotil trans- rijonment and shall be held to have been undergoing 
ported. sentence of transportation during the term ol his 

imprisonment.** 

59 . [Omitted by Act 26 of 1955.] The section ran thus : 

“59. In every case in which an offender is punishable with imprison- 

^ment for a term of seven years or upwards, it shall be 
Transported iostcad competent to the Court which sentences such offender 
of imprisoomcDt. instead of awarding sentence of imprisonment, to sen 

ence the offender to transportation for a te^ not less 

then seven years, and not exceeding the term for which by this Code such 

offender is liable to imprisonment.** 

60. In every case in which an offender is punishable with 

imprisonment which may be of either descrip- 

Semence may be tin . it shall be competent to the Court which 

certain cases of impri- tiuii, it mi<ui t tUp. 

soDmeot) wholly or sentence^ such onender to uircct in tiic 
JlmpL senter.ee that such imprisonment shall be 

wholly rigorous or that such imprisonment shall be wholly simple, 
or that any part of such imprisonment shall be rigorous and the 

rest simple. 

SYNOPSIS 

1. Analogous Uw. 3. Punisbtneni under Sec, S02 of the Code. 

2. Principle!. 

1. Analogous law. — The provisions of this and of Secs. 63— 67 have 
been locally modified by the Frontier Grimes Regulation,^ and the Provi- 
sions of this and Secs. 63—65, 68—74 have been modified by the Sind 
Frontier Regulation.^ 

2. Principles.— This section is discretionary, and enables the Court 
to pass an appropriate sentence, whether rigorous or simple, or panly oi 
one kind and partly of the other, a cording to the individual requirements 
of each case — the discretion being, of course, subject to th ; provisions ol 
the Gode, which has, in some places, specified the nature ol imprisonment 
appropriate to certain cases. 

3. Punishment under Sec. 302 of the Gode. — -Section 302 ol the 
Code as amended by the Schedule to the Code ol Criminal Procedure 


1. Urlikia Medina D. State, A. I. R. 19(^4 2. Regulat iodIII of 190' , Secs. 1^ (2), 61. 

Ori9ia149at pp. 151, 152 : (196t) 1 3. ReguUiionlll of 18“2. Sre 28 (1). 

Gr. I. J 685. 
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(Amendment) Act, 1955 (26 of 1955) only states that the alternative punish- 
ment lor murder shall be “imprisonment for life’* without specifying whether 
the sentence should be rigorous or simple. The Court passing the sentence 
has, however, to keep in view the provisions of this section and choose one or 
the other form having regard to all the circumstances.^ 

61. by the Indian Feiml Code {Amendment) Act, 1921 

Sentence of forfeiture (JKVl 0^*1921) ScC, 4.1 

of property. 


,,,,, — This section which has since been repealed by Act 

XVI of 1921 stood as under : 

“In every case in which a j erson is convicted of an offence for which 

Senteoce of forfci.uro j? of all his properly, the offender 

of property. snail be incapable oi acquiring any property, except 

for the benefit of Government, until he shall have 
undergone the punishment awarded, or the punishment to which it shall 
have been commuted, or until he shall have been pardoned. 

Illustration 

A, being convicted of w'aging war against the Government of India, 
is liable to forfeiture of all his property. After the sentence, and whilst the 
same is in force, d*s father dies, leaving an estate which, but for the 
forfeiture^ would become ibe property of 'J he estate becomes the property 
of Government.** 


For a comment on this section, see I Penal Law (4th Ed.) pp. 356-58, 


62 . \Fep, 

Forfeiture of pro- 
perty in respect of 
offeoders punishable 
with death, transpoi- 
tatioo or imprisoomeot 


by the Indian Penal Code (Amendment) Act, 1921 
(XVI of 1921 ), Sec. 4 .] 


Analogous law. — This section which 
XVI of 1921 stood as under : 


has since been repealed by 




“Whenever any person is convicted of an offence punishable with death, 

the Court may adjudge that all his property, moveable 
and immoveable, shall be forfeited to Government ; and 
whenever any person shall be convicted for any offence 
for which he shall be transported or sentenced to im- 
prisonment for a term of seven years or upwards, the 
Court may adjudge that the rent and profits of all his 
moveable and immoveable estate during the period of his 
transportation or imprisonment, shall be forfeited to Government subject to 
such provision for his family and dependants as the Government may think 
fit to allow during such period.** 


Forfeiture of pro- 
perty in respect of 
offenders puniibable 
with death, traos* 
portatiOD or 
prisonment. 


im- 


For a comment on this section, see 1 Penal Law (4th Ed.), pp. 358-360. 


1. Matbammal Saraswatbi v. State of 
Kerala, A. 1. R. 1957 Ker. 102 at p. 
103; 1957 Ker. L.T- 418 : 1951 Gr. I. J. 
852. 

Repealed by the Penal Code (Amend- 


ment) Act, 1921 (Act XVI of 1921), 
Sec. 4 which again has been repealed by 
Act X of 1927 as spent ; but ue the 
General Clauses Act. 1897 (X of 1957), 
Sec. 7. 
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63. Where no sum is expressed to which a fine may extend 

the amount of fine to which the offender is 
liable is unlimited, but shall not be excessive. 


Amo nt of doe. 


SYNOPSIS 


1. ADalogout law. 

2. When the maximum may be fixed. 

3. Principle. 


4. Fair measure of fine. 

5. Procedure for recovery of fine, 

6. Compensation out of fine. 


1. Analogous law. — Under the General Clauses Act^ the provisions 
of Secs. 63 — 70 apply to all fines imposed under the authority of any Act, 
regulation, rule, or bye-law, unless the Act, regulation, rule or bye-law 
contains an express provision to the contrary.® Similarly, these sections have 
been also made applicable to several local Acts.® The policy underlying this 
section was the subject of much controversy at the draft stage of the Bill. 

p . The controversy arose from the fact that in some 

WM 'hotly^ systems of law the maximum limit of fine is fixed, 

draft stage. whereas in the Bill the authors had fixed no such 

limit, but had left it solely to the discretion of the 
Judge. In adopting this course, they justified themselves on three grounds : 
viz. (t) that the majority ol the offenders being poor, it would be a hardship 
on the offender and entail distress on his family if a minimum is fixed ; 
(«) the incidence of penalty varies according to »he pecuniary capacity of the 
offender and must be left to be adjusted to the circumstances of each case ; 
(in) lastly, if the measure of fine were to be proportioned to the amount of 
the offender’s property, it would lead to endless complications.^ 

The authors, therefore, recommended adoption of the clauses as here 
enacted, following the authors of the Bill of Rights, who with many instances 
of gross abuse fresh in their recollection, could devise no other rule than that 
excessive fines should not be imposed. So Blackstone observed “that the 
quantum of pecuniary fines neither can nor ought to be ascertained by an 
invariable law. The value of money itseli changes from a thousand causes • 
and, at all events, what is ruin to one man’s fortune, may be matter of 
indifference to another ; statute law has not, therefore, often ascertained 
the quality of fines, nor the common law ever.”^ 

2. When the maximum may be fixed. — This was again the view 

by the English Criminal Law Commissioners who remarked that 
“the inequality and injustice in some cases, and the inefficiency in others 
oi icsoti'mg io fixed and absolute fines as a mode of penal restraint confines 
Its operation within narrow limits, principally to instances of minor delin- 
quencies punishable by virtue of a summary jurisdiction, and in some 
particular instances of higher magnitude where the condition of the class 
ol person on whom the restraint operate is such as to remove or at least 
greatly to reduce, the probability that it will operate either with unequal 
seventy, or will be ineffectual irom the inability of those who offend to 
pay the fines, and where, in addition, such a mode of punishment is appro- 
priate to the nature of the offence, and does not afford room for invidious 
comparison with other instances in which corporal punishment is inflicted io 
respect of less heinous transgressions.® 


1 . 

2 . 

3. 


Act X of 1897. 

Section 25. Act X of 1897. 4. 

Bombay General Clauses Act, Sec. 26 5. 

(Bombay Act I of 1904); Madras Gene- 6. 
ral Clauses Act, Sec. 19 (Madras Act! 


of 1891) ; Bengal Act V of 1867. Sec. 4. 
Note A, Reprint, pp. 97 &98. 

Comm, p, 377. 

7 Rep. cited in Law Commisiioners’ 2Dd 
Rep , Sec, 476. 
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?’ Principle.— The great objection to liaiiting the amount of fine is 

then the danger that while it may be inconsiderable to the rich, it may be 
unjustly oppressive to the poor. The magnitude of a fine must, therefore, 
injustice, be proportioned to the offender’s means. There are. however 
certain cases in which the transgressions are so small, or are such as affect only 
a class that the limitation of fine is unobjectionable. Barring such cases the 
policy of the Legislature have been against limiting it. Its amount is left 
to the discretioii of the Judge. But there are small delinquencies in which 
It would be unfair to leave the amount of the fine to the discretion of the 
Judge. In su'h cases, the law has to fix the maximum. In other cases it 
has left the amount to the discretion of the Judge because of the objections 
to any other course being taken {see pura. No. 25 of Sec. 53 and para. 
No. 1 of Sec. 63). 


4. Fair measure of 6ae. — Fine may be limited by statute, in which 
case the section has no application Where it is not so limited, the section 
provides that it may be “unlimited but shall not be excessive”. This does 
not imply that any Magistrate may impose an unlimited fine, for the 
jurisdiction of Magistrates is in itself limited to the imposition of a limited 
fine 1 and where it is so, that jurisdiction cannot be exceeded by reference to 
this section. In other words, while this section legalizes the imposition of 
any fine regardless of amount, it does not confer upon all courts the power to 

award it. Now, as the power of the Presidency Magis- 
Only the High trates and first class Magistrates is limited to a fine of 

Cou“ ca“a i. liirr ° and third class Magistrate, 

limited fine. 200 and Rs. jO, respectively, it follows that the 

magisterial fine cannot exceed Rs. 1,000.^ Only the High 
Court and the Court of Session are thus in a position to infiict an uolimited 
fine.3 Indeed, in a large number of cases dealt with in the Code, the amount 
of fine is itself limited so that it is only in cases where it is not s ) limited, 
and where the offender is being tried before a Judge of the High Court or 
the Court of Session, thit the question of unlimited tine becomes relevant. 


But the prohibition of the section against excessive fines applies equally 

to all cases, though the section, as worded, does not 
Prohibition of CXCC3 deal with excessive fines in cases in which its amount 

?nMcas«.‘' « limited. Nevertheless, it is the general principle, 

which the section ie''ognise3, that no Court should 
inflict a fine which it would be impossible or very difficult for the accus«™d 
person to pay, or which is wholly disproportionate to the character of the 
offence* para. No. 25 of Sec. b3). Indeed, it is a cardinal principle of 
all punishments that the sentence passed must suit the crime, and in the 
case of fine, It should be specially ao. In the first place, the tine inflicted 
must have leference to the nature and characfer of the offence. A person 
betrayed into ciimc by his cupidity is a person who should be exemplarily 
amerced as a deterrent check to his cupidity. “For in punishment thus, 
he is struck in the most sensible part, which has, so to speak, been pointed 


1. Section 32, Or. P-C. 

2. Under Sec. 349, Cr. P G., 2od and 3rd 
class Magistrates being empowered to 

refer cases before them to a first class 

Magistrate for enhanced sentence, the 

latter may ir flict the same fine which 

he could have himself inflicted if be had 

tried ihe case, 

Abdoor Pabman, 7 W. R. 37 ; Mohana, 


(1895) P. R. No. 20, contra in Subban, 
(1878) P. R. 18, is untenable, as ihe 
section has never intended to define 

jurisdiction or override that conferred 
by the Procedure Code. It only enua- 
ciates the principle, leaving its adminis- 
tration to the Procedure Code. 

4. Per Jackson, J., in Abdoor Rahman, 7 
W. R. 37. 
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out by himself ; for it is not possible but that the mischief which he has 
chosen as the instrument of his vengeance, must appear hurtful to himself.”' 
In this respect the policy of law is to deprive him of all his ill-gotten 
gains (para, ante). For example, a person who has run away with a loaf 
of bread from a baker’s stall, because he was hungry, cannot be treated on 
the same footing as a bank clerk , who misippropriales a large sum of 
money by falsification of accounts, or being an agent or servant, he 
defrauds his master by misappropriating large sums of money, out of which 
he has acquired property of his own. In such cases, the law is calloas as to 
the amount ol suffering that it would thereby produce among persons 
affected thereby. For no man has a right to keep his family in comfort by 
plunder. Whenever such a case is brought before a Magistrate, it is per- 
fectly competent to him to commit a case to the Sessions, so that the offender 
may be properly amerced.^ But all cases in which the love ol lucre pliys 
a part cannot be treated alike. For there is a distinction between a high- 
way man and the father of a famishing family committing a theft for bread 
to support it. In the one ca^e the offender is the object of the just ven- 
geance of law, in the other cise he is justly the object of its commiseration. 
„ , , ... Bentham lays down the three following rules as appli- 

pr.Dc.pl„. cable to .he subject UDder discussion : 


(l) ”1 hat the greater the uncertainty, the greater should be the 
punishment. 


(2) That it i^hould be sufficient to turn the offender’s advantage to 
a loss. 

(3) That it should be deterrent. ^ 


These principles are general but not inflexible, and. indeed, they are 
KT . ... not intended to be so. lor there can be no invariable 

dard applicable to all applicable to ail circumstances which are in- 

circumstances. finite and diverse in each case. Law has, therefore, 

refused to commit itself to any generalization on the 
subject. It has left it to the Ju dge to fix a fine with due regard to the circu- 
mstances of the case in which it is imposed, and the condition in life of the 
onendcr. In any case, fine must sei vt its own purpose ; for it is not the 
object of fine to extend to the utmost possible limits the term of imprison- 
ment lo be awarded by ih ; Magistrate trying the case,^ and where a fine 
IS not suited to the natuie of the olTcace and is quite beyond the means 
of the offender to pay it, it should never be inflicted merely in order that 

terra of irnprisonm:at in defiult shall be suffered in addition to 
he substantive imprisonment which the Magistrate ha.- inflicted to the 
mills of his powers, if the subitantivc sentence awardablc by a Vlagistrale 

is in his opinion msuiTicient for the offertce, it is a fit 
case, noi for eking il out by the addition of a fine, but 
for coi-.imiltal or submission to a higher Magistrate lor 
enhanced sen’ence.^ It has already been remaiked 


CoD^iderationa which 
should weigh with the 
Ciourt in awarding fine. 


1. bcnihnm’9 PrincipUs oj PtnalLaws.p 4U ) 
(Coll. Ed.. Vul. I). 

2. Section 206, Cr. P. C. 

3 Princtples of Ptnal Laws, pp. -iOl ;ind 4U2 

(Gon.Ed., Vol. I). The language em- 
ployed by Bentham is neither perspica- 
cious nor easily intelligible. The tex 


lays down what be means by hi$ rules, 
which having regard to the Dumcrosn 
and varied circuiustances of human life 
ar.d not '.*robably capable ot a more 
geoeral eo.nunicatioo. 

4. Subhan. (187B) P. R No. IH ; Nga Ghin, 
1 Bur. L R. 4H3. 

5. Mobana, (U’2=>) P. R. No. 20 . 
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before that when more than one person is fined on conviction for a joint 
offence, the sentence must impose a specific fine on each prisoner,^ and 
realise it from him alone. Consequently a Magistrate is not justified in 
infiictlng heavy fines on poor persons, on the mere supposition that they 
are backed up by infiuential persr»ns who might pay for them. Such a 
consideration should never influence the Magistrate who could have regard 
only to the circumstances of the accused and not of his possible allies.* 
In imposing a tine it is necessary to have as much regard to the pecuniary 
circumstances of the accused persons as to the character and magnitude of 
the offence.'^ It is sometimes also the practice to mulct offenders in 
prohibitive fines, the object being to convert the sentence of fine into one 
of imprisonment, buch a course is to be deprecated, and is opposed to the 
spirit of the section.^ And as fine is a punishment for an accomplished 
wrong, it cannot be inflicted to prevent the commission of a possible 
offence, Of course, there are cases in which non-compliance with a bye- 
law is expressly punishable with a daily fine, in which case such a fine for 
continued infringement is perfectly legal, but such cases do not arise under 
the Code, and under it, therefore, no sentence of daily fine can be legally 
imposed.® 

5. Procedure for recovery of fioe. — The question as to what is an 
appropriate fine in a given case is ordinarily a question of fact and of 
judicial discretion. But inasmuch as the exercise of sound judicial discre- 
tion is in itself a question of law is not often considered as one of law in 
which the High Court would properly exercise its powers of revision. 

Where a conviction has been recorded under two sections of the Code, 
in one of which only an alternative sentence of imprisonment or fine is 
allowed a sentence of fine alone is illegal.'^ A fine once imposed cannot be 
remitted merely on the ground that the offender had already been fined 
departmenially for his wrong. So where a soldier was found drunk on a 
public road within Cantonment limits for which he was punished depart- 
mentally, as well as by the Cintonment Magistrate, it was held by the High 
Court that the fine judicially inflicted cannot be remitted, not having been 
in itself an improper one, ‘•Departmental punishment cannot withdraw a 
wrong-doer from the cognizance of the ordinary courts or relieve him from 
the penalties provided by the law.*’® 

As will be presently seen from para. 4 of Sec. 64, the Court sentencing 

an offender to a fine has also to sentence him to alterna- 
Miern^itivc sentcDcc sentence in case of default. In such a case, the 

m^caae of default of to suffer imprisonment until the fine is 

“ ' paid. But the sentence of imprisonment does not 

necessaiiiy take effect from the moment it is pronounced, for the Court is 


1. 5 M. n. R. ( -PP ) 5 ; West, J , assum- 
ed the leg<»l»ty of a joint fine in a case, 
the head-note alone of which is avail- 
able, (1875'; B. U. O, 90. 

2. Bbilya, (189!) B. U. G. 556 

3. Adamji Umar Dalai v. State of Bihar, 
A. I R. 1952 S. C. Uat p. 16 : 1950 
S. C. R. ^72 : 55 Bom. S- R. 400 

4. Nga Chin, I Bur. I- R. 483 ; Abdullah, 
71 I G. (Lah.) 998. 

5. Ngo Paw Hi. 1 Bur. L R. 421 ; S’gar 


Dutt, 1 B. L R. 41 ; Love, 18 W. R« 
44 ; Jagannath, 5 B. H. C. R. 103 ; 
ICristodbone I 52 W. R. 6 ; Chairman, 
Municipality t». Anessuddin, 20 W. R. 
64 ; Tarineechurn, 21 W. R. 31 ; Ramkri- 
shna Biswas, X. L R. 27 Cal. 565. 

6. Nga Paw Hi, 1 Bur. L, R. 421 ; Kristo- 

dhone, 52 W. R. 6. 

7. Eoobun, 11 W. R. 39. 

8 Ramnaik, (1887) B. U. C 318, 319. 
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authorised to suspend its execution for a time in order to enable him to raise 
the amount.^ It is further empowered to issue a warrant for the levy of the 
amount by distress and sale of any property belonging to the offender, 
although the sentence directs that, in default of payment of fine, the 
offender shall be imprisoned.^ Where several fines are due from an offender, 
it has been held that following the principle of Sec. 59 of the Indian 
Contract Act, the payer should have the option to determine the order in 
which to discharge the liability.^ 


Ordinarily, a criminal appeal abates on the death of the appellant. 

Section 431, Gr. P. C. has, however, been amended so as 
to provide that this rule will not apply when the appeal 
is from a sentence of fine. Xhe fine imposed on the 
deceased appellants may, if the convictions are allowed 
from their legal representatives. It is undesirable that 
as there is no more reason to maintain their convictions 
such a case is to set aside the convictions and. 


Whether fine* can 
be realised from legal 
representatives. 


to stand, be realised 
this should be so. 
The proper course 
sentences.^ 


in 


6. Compensation out of Bne. — As one object of fine is to compensate 
the complainant, the Code of Criminal Procedure empowers the Court to 
order vyhen passing judgment, that the whole or any part of the fine reco- 
vered is to be applied (a) in defraying expenses, properly incurred in the 
prosecution ; (6) in compensation for the injury caused by the offence 
committed, where substantial compensation is, in the opinion of the Court, 
recoverable by a civil suit.^ lu appealable cases such payment is to be 
made on decision of the appeal. 

64. ®[In every ca.e of an offence punishable with imprison- 
ment as well as fine, in which the offender is 

men?‘'?or °non-prymem ^^ntenced to a fine, whether with or without 
of fine. i mprisonment, 

and in every case of an offence punishable ^with imprisonment 

r ne, or] with fine only, in which the offender is sentenced to a 
fine], 

it shall be competent to the Court which sentences such offender 
to direct by the sentence that, in default of payment of the fine, 
the offender shall suffer imprisonment for a certain term, which 

shall be in excess of any other imprisonment to 
w 1 C e may have been sentenced or to which he may be liable 
under a commutation of a sentence. 


1 . 

2 . 

8 . 

4. 


Section 338, Cr. P. n. 

Section 386. Cr. P. C. 

Yakoob. 24 S. L R. 437. 

Ramdhani Gopc v. latresh^ 

A.I R 1941 W 526 It r 

Cr L. J. 653: 195 I. C. 12i 
o:i0. 


Muhto, 
527 ♦ 42 
7 B. R 


1. p. G.— 52 


5. Section 545, Cr. P. G. 

6. Subs, by Act 8 of 18H Sec 2 for "in 
every case in which an offender is sen- 
tenced to a fine". 

7. These words were inserted by the Indian 
Criminal Law (Amendment) Act, 

(X of 1886) Sec. 21 (2). 
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SYNOPSIS 


1. 

Analogous law. 

8. Cattle trespass and other 

cases. 

2. 

Amendment. 

9. CoDcurrer.t sentence ot 

imprisonment in 

3. 

Scope. 

default of fine. 


4. 

Principle. 

10. Effect of imprisonment 

for non-payment 

5. 

Meaning of words. 

of fine. 


6. 

Imprisonment in default. 

11. Appropriation of payment tendered by 

7. 

“It shall be competent.” 

offender. 



1. Analogous law. — This section, the wording of which has beco 
pronounced to be “not happy** ^ was Cl. (51) in the draft Bill, though its 
language was subsequently altered. Its object is to confer on the Court 
the general power to impose imprisonmeot in default of p-iyment of fine, 
the subsequent section being then enacted to liy down licuits to that 
power.^ 

The provisions of this section must be read as su,‘pleinenled by the 
provision of Sec. 397 and Sec. 35, Gr. P. C.3 

2. Amendment. — The first two clauses were substituted for the W )rds 
“in every case in which an offender is sentenced to nDe” by the Ind*aa 
Penal Code Amendment Act, 1882,^ and the words “with imprisonment 
or fine** in the second clause were further inserted by the Amending Act 
of 1886.^ These amendments were necessitated by the view taken in 
several cases of the Madras High Court in which it was held that the 
award of imprisonment in default of payment of fine, inflicted under the 
provisions of special or local law, was unauthorised by iaw.*^ In the first 
case, this section was held to have no application to a conviction under 
the Police Act, and in the second case, a similar view was reiterated, and a 
dissent expressed from two other cases'' of the same Court, in which the 
award of the sentence of impr isonment in def ault of payment of fine was 
held to be a mere informality. The effect of the amendment is now to legalise 
the sentence of imprisonment in such cases, the other cases laying down 
the contrary being overruled by the l-egislaiurc, which has made the rule 
one of general application to all special and local laws.® 

3. Scope. — It will be observed that the section excludes cases, in 
which the only sentence is death or impnsoament for life. This is not 
because in such cases, the Code does not prescribe the sentence of fine, but 
because the Legislature regards in them the added sentence oi imprison- 
ment as inexpedient. 

'riie next section prcsciibes the limit to imprisonment for non-payment 
of fine. 


1. Per Bcdsod, J*, in Yakoob Sabib, 1. L- 
22 Mad. 238. 

2. Ibid. 

3. State h Krishna Pillai Madbavan Pillai, 
A I. R 1958 T.C. 2^3 at p. 234 ; 1953 
Kcr. L. T. 28r 54 Cr. L. J. 1265. 

4. Act VIU of 1882, Sec 2. 

5. Indian Criminal Law (Amendment) Act, 

1886 (X of 1886). Sec 21 (2). 

6. 3 M. H. C. R. (App.) 9 : 6 M H. C. R, 
(App.) 40 ; 7 M. H, C. R. (App.) 22. 

7. 5 M. C. R. (App.) 21 ; 5 M. H C. R. 


(App.) 23. 

8. Mittra, I. L. R 58 Cal. 1293. But nevec* 

theless, in a case decided since the 

amendment, this section has been held to 

Be inapplicable to more technics! ofifences 

such as those create i by the Municipal 

and other similar Acts : Basanta o. 
Corporation. 15 G W. N. 906 : 1 1 I. C. 
1^3 ; but this section is permissive 
merelv and not mandatory. C^*lakb' 
mia, I. L. R 18 Bom, 400. 
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4. Principle. — The sentence of fine would be incapable of execution 
if the offender had no available means to pay up his fine, and if there 
were no alternative sentence to induce him to pay it up. This section, 
therefore, generally confers upon the Court the powers of imprisonment 
in default of ^the payment of fine, which often acts as a screw to make the 
offender choose the lesser of the two evils. 


It is not proper, in the case of a poor peasant, to add to a very long 
_ r 1 j- term of substantive imprisonment a fine which there is 

to te «e-c?.ed" by reasonable prospect of the accused man paying and 
the Courts. detault in paying which he will have to undergo a 

yet further term of imprisonment. It becomes all the 
more undesirable to impose such fine where the term of imprisonment to be 
undergone in default will bring the aggregate sentence of imprisonment to 
more than the maximum term of imprisonment sanctioned by the particular 
section under which he is convicted. Judges should exercise a careful 

discretion in the ma»'er of superimposing fines upon long substantive terms 

of imprisonment.^ 

5. Meaning of words._“0/ an : The word “offence** here 

means anythiag punishable under the Code or any special or local law.® 

Punishable with imprisonment as well as finf : The words “as well“ are ambiguous. 

For they may either mean “imprisonment and fine** or “impi Lsonment 

or fine** though really they are intended to cover both.3 Ordinarily, however, 

the phrase is used only in the first scn.'C and not in the wider sense which 

has here become necessary by reference to the concluding words “in which 

theopnder is sentenced to a fine whether iiiiM or rft/Aotti imprisonment,’* 

which refers to a case in which imprisonment is cither superadded or is 

awarded as an alternative. It shall be competent,** i.e. it is permissible but 
not imperative.^ ^ 


5. Imprisonment in defauIt.—This section confers the general 
power on Courts to award the sentence of i.nprisontnent in default of Bne. 
The cases contemplated by the section are as follows : 

Where the offence is punishable with — 


(<j) imprisonment with fine ; 
or 

(b) imprisonment or fine ; or and 
(e) fine only 


r 


\ and ^ 


J 




the offender is sentenced to 
(t) imprisonment ; or 
(ti) fine ; or 
(ill) both 


the Court may sentence the offender to a term of imprisonment in default 

of the payment of fine. As the term “offence**, as used in this section, 
means not only an offence punishable under the Code, but aho an offence 
punishable under any special or local law,^ it follows that the section is 
equally applicable to all offences whether committed under the Code or 
under any special or local law {see paia. > of Sec. 64). 


1. Emperor ». Mendi All, A I. R. IQ41 All. 
310 at p. 3U t 1. L. R. (1941j All, tl 8 : 
195 1. G. 599 : 42 Cr. L. J. 755:19U 
A. W. R. 238 : 1941 A. L. J. 395. 

2. Section 40. 

3. Yakoob Sahib, I. L. R. 22 Mad. 238 ; 

Darba, I. L R. 1 All 64> IF. B ) : 
Tirumalai, (!89+) 1 VV<-ir 3*. 

4. Beoi Pershad, ( 1878) P. R. No. 40; Anon, 
I Weir 31 ; cf Lakbmai, I L. R 18 


Bom. 400 ; State v. Kriobna Pillai 
Madhavan PiUai, A. I. R. 1953 T.C. 
2^3 : 1953 Cr. L. J. 1265 : I. L. R. (1952) 
T.G..10C6. 

5. Section 40, but set Puo% Lusmon, 8 
Bom. L. R. 357; L. B. R. < 1872-1892> 
473 I Vaidvaliogama. B. U. C. 871 : 
Nga Tun Hlai, U. B. R (1897-1901). 
Vol. I , p. 221. 
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7. “It shall be competeDt.** — As observed before, the provisions of 
this section are permissive, and it is not obligatory on the Court, in every 
case, to award an alternative sentence. The Courts, sometimes, consider 
it incumbent upon them to pass such a sentence even in view of the fine 
forthcoming, but this is an erroneous procedure, and one which serves no 
useful purpose.! 

8. Cattle trespass and other cases. — A Magistrate can only award 
compensation for illegal seizure of cattle. A sentence of imprisonment in 
default of payment of compensation is illegal. A Magistrate is not 
competent to pass a sentence of imprisonment under Sec. 22, Cattle 
Trespass Act.^ 

As regards awarding of sentence of im[>risonment in lieu of payment 

it was contended that the Rajasthan Municipaiiries Act 
Awarding of sen- being special law within the meaning of Sec. 41 of the 
tcnce of impnsontnent Indian Penal Code, any offence committed thereunder 

fine *under^ the "pro- would be an offence under Sec. 40 (2) of that Code and 
visions of spccialdaw. would attract the application of Sec. 64 which provides 

for awarding the sentence of imprisonment in lieu of 
fine. Relying on this provision of the law, the contention was that where 
an offence under the Rajasthan Municipalities Act is punishable with a 
sentence of fine only, the Magistrate can by virtue of the said provision 
of the Indian Penal Code impose a sentence of simple imprisonment in 
default of the payment of fine. 

Answering the argument it was held that the Indian Penal Code has 
classified the offences for different purposes. In some cases offences are only 
offences under the Indian Penal Code, but under Sec. 40, I. P. C., the 
definition of the word “offence** is enlarged for the purpose of Secs. 64 to 
67 of the Code and the word “offence** for that purpose includes an illegal 
act under the Indian Penal Code, or under any special or local law, as 
defined in Secs. 41 and 42 of the Indian Penal Code. According to 
Sec. 41 “Special law** is a law applicable to a particular subject 
and by virtue of Sec. 42 “Local law** is a law applicable only to 
a particular part of India. Undoubtedly the Rajasthan Municipalities 
Act, 1959, is a special law, as well as local law within the definition 
of Secs. 41 and 42 of the Indian Penal Code and as such the application of 
Sec. 61, 1. P. G., cannot ordinarily be ruled out to the offences under the 
Rajasthan Municipalities Act, but this proposition has got to be considered 
in view of the special provision of Sec. 265 (2) of the Rajasthan Aluni- 
cipalities Act. 

In the Supreme Court case in Basiruddin AshraJ v. State of .SiAdf,® mutawalli 

was charged for the violation of the provisions of Sec. 58 
Supreme Court of the Bihar Wakfs Act, i948 (8 of l948) for not dis- 
decisioD charging the obligation enjoined upon him as a mutawalli 

and, therefore, he was convicted under Sec. 65 (1) of the 
said Act by the Divisional Magistrate, Patna, and he was sentenced to pay a 
fine of Rs. 100 and in default to undergo 15 days simple imprisonment. 
On appeal filed by the convict an objection was raised before the Supreme 
Court that the Magistrate had no power to award a sentence of imprisonment, 

1. Beni Persbad. (1882) P. R. No 20; (19 >2j T. C. 1006 ; 1953 Kcr. L. T. 28. 

Anon, 1 Weir 31 ; Lakhmia, I. L. R. 2. Ram Dularey v. Manobar, A. I. R. 1930 
18 Bom. 400; State v. Krishna Pillai Nag, 149 at p. 149:31 Gr. L. J. 278: 

Madhavao Pillai, A. I. R. 1953 T.G. 26 N. L R. 158. 

293 : 1953 Cr. L. J. 1562 : I. L. R. 3. A. I. R. 1957 S. G 645. 
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as the law did not prescribe any imprisonment in lieu of the fine 
imposed under the provisions of the saidi Act. Learned Judges of the Sup- 
reme Court while dealing with this question observed — 

*‘It was also pointed out that Sec. 65 does not provide for any 
imprisonment in default of payment of fine, but the appellant w9s 
sentenced to fifteen days simple imprisonment in default of payment 
of fine. Section 33 of the Code of Criminal Procedure read with 
Secs. 40 and 67 of the Indian Penal Code appears to us to be a 
clear answer of this contention.*' 

In Sukkdto SxHgh v. Calcutta Corporation,^ where the petitioner was con- 
victed by the Municioal Magistrate for keeping 
Calcutta decision. buffalo within the raunicical limit without the permis- 
sion of the Municipal Board and, therefore, he was 
fined Rs. 15 and in default simple imprisonment for a week. The accused 
raised a similar contention that in lieu of fine the learned Magistrate could 
not pass a sentence of imprisonment, as such a power was not given to him 
under the Calcutta Municipal Act, 1923 (3 of 1923). The learned Judge 
after considering the provision of Secs. 40, 41, 42, 64 to 67 of the Indian Penal 
Code came to the conclusion that the learned Magistrate could pass sen- 
tence of imprisonment in lieu of fine by virtue of Secs. 04 to 67 of the Indian 
Penal Code. 

In the above cases it was tever urged that the law under which fine 

was imposed contained a specific provision for its re- 
Distioguiahing covery in a manner dififerent from the procedure laid 

feature#. down in the Criminal Procedure Code and, therefore, 

the provision of Sec. 64, I. P. C , could not be attrac- 
ted, This question was not considered by their Lordships of the Supreme 
Court, or the Calcutta High Court. 

The Rajasthan Municipalities Act provides a special mode for the 

recovery of fine imposed under the Act and sub- 

Special law and section (2) of Sec. 265 is as follows: 

general law. 


“Section 265 (2) — Any prosecution under this Act or under any 
rules or bye-laws thereunder may, save as therein otherwise provi- 
ded, be instituted, before any Magistrate, and every fine or penalty 
imposed under or by virtue of this Act or any rule or bye-law there- 
under expenses for the recovery of which no special provision is 
otherwise made in this Act, may be recovered on application to such 
Magistrate by the distress and sale of any moveable property within 
the limits of his jurisdiction belonging to the person from whom the 
money is claimable.** 

This provision prescribes a mode for the realisation of fine by issuing 
distress warrant and sale of moveable property of the convict within the 
municipal limits. This manner of realisation is different from the procedure 
prescribed by the Criminal Procedure Code which shows that the Legislature 
intended to provide a specific mode for the recovery of fine imposed under 
the Rajasthan Municipalities Act, 1959, which is different from the one given 
in general law. Rajasthan Municipalities Act, 1959, being a special law 
providing a definite mode for dealing with the sentence of fine, the provision 
relating to it in the general law, i. e. in the Indian Penal Code and Crimi- 
nal Procedure Code cannot be made applicable for the recovery of fine 
imposed under this special enactment. In the above referred two cases no 


1. A. I. K. 1953 Cal. 4i 
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such plea was taken either before the Supreme Court or before the Calcutta 
High Court that the law under which the fine was imposed provides a spe- 
cial procedure for the realisation of fine which is different from the provisions 
contained in the Indian Penal Code and Criminal Procedure Code and, 
therefore, provisions of the general law would not be attracted for the re- 
covery of fines imposed under the special law; nor did the laws under which 
fine was imposed in those two cases contained provisions analogous to 
bee. 265 (2) of the Rajasthan Municipalities Act. Tne special provision in 
the Rajasthan Municipalities Act provides a special mode for the recovery of 
fine imposed under the Act by issuing a distress warrant and sale of move- 
able property within municipal limits. la this viev/ of the matter provision 
of Sec. 64, I. P. C , which deals with the power of the Criminal Court for 
awarding sentence of imprisonment in lieu of fine cannot apply to the cases 
where fine is imposed under the Kajasthaa Municipalities Act, 1959. The 
Legislature while enacting the Rajasthan Municipalities Act, 1959, never in- 
tended that persons disobeying the orders of the Municipal Board should be 
sent behind the bars and it is why special provision has been enacted to 
enable the Magistiaie to recover the fine imposed by him, or other autho- 
rities to realise the claims of compensation or other expenses for the recovery 
ol which no special provision has been made in the said Act. 

Therefore sentence of imprisonment in lieu of fine cannot be imposed 
and the only way open to the Court was to follow the procedure laid down 
in Sec. 265, sub-sectiou (2) for the recovery of fine imposed by him under 
the Municipal Act.*- 

9. Concurreot sentence of imprisontneot in default of fine. — 

The matter is covered by Sec. 35 of the Criminal Procedure Code and Sec. 63 
of the Indian Penal Code. The two sections have to be read together. 
The provisions for the passing of concurrent sentences can refer only to sub- 
stantive sentences and not to sentences of imprisonment in default of payment 
of fine. Under Sec. 64, I. P. G., it shall be competent for the Court to 
direct in default of payment of fine, the offender shall suffer imprisonment 
for a certain period which imprisonment shall be in excess of any other 
impris nment, to which he may have been sentenced or to which he may be 
liable under commutation of a sentence. “Where a court imposes two sen- 
tences of imprisonment on an accused person and orders him to pay fine on 
each of the two counts with imprisonment in default of payment of fine, it 
may order the substantive terms of imprisonment to run concurrently, but 
the terms of imprisonment inflicted in default of payment of fine must run 
consecutively a The Sessions Judge has no power in law to make the various 
sentences of imprisonment in default of payment of fine awarded by separate 
trials concurrent with each oiher.^ Similarly, it is not competent for the 
Court to direct that s<.ntenccs of imprisonment imposed for default in 
payment of fines should run concurrently. Such order, if passed, is illegal; 


1. Mat. Dh'opa u. State. A. I. R. i966 Raj. 
218 at pp 240, 241 : 1964 R. L W. 408 

2. Vide 27 Bom. L. R. .27 Gr. L. J. 

I 1 ’ and '0 Gr. L. J. 407 . oj Crimes 
by Raianlal, 2lflt Ed., d- ’05 ; State v. 
Raman, lO^O K cr. L T. 1018 at p. '0'9. 

3. Emperor v Ghanan Singh, .A. I. R» 1940 
Lah.388 at p. 339 : I. L. R. (’940) Lah. 


143 ; 42 Gr. L. J. 33 ; see also Brabma- 

nanda Mohaoty v. State of Orissa, (1969) 

35 Gut. L. T. 1292 at p. 1297 s Emperor 
D. Subbaiao Sesharao, A. I. R. 1926 Bom. 
62 : 91 1. C. 541 : 27 Bom. L. R. 1351 : 
2'^ Cr. L. J. HI ; Perumal Madaliar v. 
South Indian Railway Company Ltd , 
A. I K. 1937 Mad. 407 : 45 M.L.VV. 262. 
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such direction can only be given in respect of sentences of imprisoninent or 
transportations.! Where the learned Trial Judge ordered that all the sen- 
tences including those awarded in default ot payment 

concurrently, it was held that such a direction is illegal. As Provided in 
Sec 64 of the Indian Penal Code any sentence of imprisonment in delault 
of payment of tine has to be in excess and not concurrent with any othy 
sentence of imprisonment to which the accused may have been sentenced. 
Where a Court imposes two sentences of impnsonmeia on an accused perjori 
and orders him to pay fine on each of the two counts with imprisonment 
m default of payment of fine, it may order the substantive terms of imprison- 
ment to run concuirently but the terms of imprisonment inflicted in default 
of pa^mtnt of fine must run consecutively.^ Section 64 of the Indian Penal 
Code deals with sentence of imprisonment passed for non-payment ol a i me, 
and the last paragraph of that section clearly states that a court which 
imposes a sentence of fine upon an offender is competeiit to direct that in 
detkult of payment of the fine, the offender shall suffer imprisonment for a 
certain term, and then come the impoitant words, “which imprisDiimeut 
shall be in excess of any other imprisonment to which he may have been^ sen- 
tenced or to which he may he liable under a comniulation of a sentence . 


Accordingly, the sentence of imprisonment in default of payment of 
fijiC must be in excess of, and not concurrent witli, any other sentence of 
imprisonment to which an accused may have been sentenced. In the above- 
noted case, the Trial Magistrate had committed an illegality in directing that 
the sentence in default of payment of the fine shall run concurrently with 
the substantive sentence, and the same mistake was repeated by the lerned 
Sessions Judge on appeal. 


That illegality has to be corrected and the Court can make that correc- 
tion upon this reference made by the Sessions Judge, although an appli- 
cation filed in the Court in its criminal rcvisional jurisdiction by the con- 
victed men has been dismissed cailier.3 

lO. Effect of imprisonmeot for non-payment of nne. — Imprison- 
ment in default of payment of fine does not libeiate an accused persou from 
his liability to pay the fine imposed on him. Such imprisonment does not 
sei ve as a discharge or satisfaction of the fane, but is imposed as a punish- 
ment for non-payment.^ 


11. Appropriation of payment tendered by offender. — If a peisan 
is oideied by a court to make payments in respect ot two items or matters 
whatever the items or matters may be, then la the absence of any express 
provision in that regard the person who is required to pay, has the option 
of saying that the money tendered by him should be appropriated to a 
particular item or matter. Natuially a person making a payment would 


1. State of U. P. {/. Bati, A. I. R. l::»50All. 

fi25 ai p 625 : 1950 A. I.- J. 447 ; see 

also In re Kanda Moopao, A. I. H. 1937 

Mad. 405 : 38 Cr. L. J. 796 ; Einp-ror t». 

Subbarao Sesharao, A. I. R. 1926 Bom 

62 : 91 I G. 543 ; Emperor v. Ghulam 

Ahmad. A. I. R. 1929 Smd 179 ( 1) : 30 
Cr. L. J. 907 t U6 I. C. 224 ; Empeior 
w Mitho Maroo Macbj, A. I. R. 1941 
Sind 80 : I 1., R.(194! ) Kar I ; Empcfor 
V. Ebrahim, A I. R. 1931 Uane 51 tl) : 
32 Cr. L J. 637 ♦ State o. Krishna Ptllai , 


A 1.R.1953 T. C 233 : 1. L. R. (1952) 
T.C. 1006. 

2. Br.vhamaijaiida Mohanty Stale ol 

Orissa, (i969) 35 Cut. L T. 1292 at p. 
1297. 

3. Pbedu Tatma v. Hari Jha, A. 1. R 19.8 

Pat. 35 at p. 36 ; also (Saiyed) Amf 
Sabib, hi re, A. I. R. 1925 Mad. 993. 

4. SateD. Krishna Pillai Ma-lhavan Pillai, 

1. R. n5t r. G 233 at p 234 : 19.5^ 
Gr. L.. J. l2o5:I. L. R. (195») T.C. 
1006. 
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desire that the appropriation should be made in the manner most beneHcial 

or at any rate least injurious to him and in the absence of clear authority 

ID ^at behalf a court has no jurisdiction to prevent him from making 

such an appropriation. ^ In Tacoob Junta Khan v. Emperor it was held as 
iollows : 


*'Where an accused, who is convicted under one section to a tine 
of Rs. 200 or in default to three months* imprisonment and also 
under ^ two other sections to a fine of Rs. 15 or in default to one 
month’s imprisonment for each offence, pays into Court Rs. 30 and 
thus impliedly requests that the payment should be appropriated to 
the two smaller offences it should be so appropriated.** 3 


65. The term for which the Court directs the offenders to 

Limit to imprisooment imprisoned in default of payment of a fine 
for non-payment of fine Shall not excced one-fourth of the term of 

fine'^awTrdabicr‘'°‘ imprisonment which is the maximum fixed for 

the offence, if the offence be punishable with 
imprisonment as well as fine. 


SYNOPSIS 

1. Analogous law. 3. Meaning of words. 

2. Principle. 4. Fair term of imprisoDment. 

1. Analogous law. — This section remains exactly as it was originally 
drafted.^ 

The provisions of this section and those of Sec. 67 have been held to be 
equally applicable to punishments under special laws like the Bombay 
Gambling Act.® 

2. Principle . — The principle of this section, as explained by the Law 
Commissioners, is that the punishment provided by it is in default of pay- 
ment of fine and not in lieu thereof ; in other words, the imprisonment does 
not satisfy the fine, which still remains due in spite of the imprisonment. 
The Commissioners thought that this was not a hardship, because the 
prisoner had the option of averting imprisonment by satisfying the fine, and 
if he undergoes it, it is not more than a “reasonable punishment for his 
obstinate resistance to the due execution of the sentence**.® 

3. Meaning of words. — “TAe Court directs*’, i. e.-may direct (Sec. 64). 

“/« default of payment af fine’* means failure to pay not that it amounts to 
payment para. 2 above); on the other hand, when a portion of the 

fine is paid the offender is entitled to a proportionate reduction of the 
imprisonment (Sec. 69). "Which is the maximum fixed for the offencs** apart 
from the enhanced punishment lo which ihe offender may be liable under 
Sec. 75 post. The word “offence** here means anything punishable under 


1' In r# Noor Mohammad Rowther, A. I. R, 
Mad. 599 at p.599 : 1955 M. W. N. 
34+ s (1955) 2 M. L. J. 424 : 1955 M.W.N. 
344 : 195'? Gr L J. 1362. 

2. A. I R. Sind 73 : 32 Gr L. J. 922. 

3 Se* also Noor Mohamoiad Rowther, In re, 
A. I. R. 19^5 Mad. 599 at p. 599. 


4. Clause 5?, Draft Bill. 

5. Emperor v. Radbo, A. I. R. 1926 Sind 

144 at p. 144 9 T. C. (Sind) 394 : 
fi. Note A, Reprint, pp. 93-200. These 
views were generally concurred in by 
the Law Commissioners in their 2nd 
Reoort, Secs. 489-94. 
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the Code or under any special of local law.* **Punishable with imprisonment 
as well as Jine^* : The sense of the phrase “as well as*’ has been explained 
under the last section {see para. 5 of Sec. 64). The section applies both to 
cases in which the sentence of imprisonment is compulsory, and where it is 
passed in default of fine. The only case not included in the section is the 
case dealt with in Sec. 67 in which the sentence passed is of fine only.^ 

4. Fair term of imprisonment. — This section prescribes the moxt- 
mum period of sentence to which an offender may be sentenced under tne 
section.3 It does not prescribe any inflexible rule, nor does it even 
attempt to lay down any general rale which the Court may follow in 
awarding imprisonment for non-payment of fine. But it is clear that the 

terms of imprisonment in default of payment of fine 
Term of icr.prison- should bear a reasonable proportion to the amount of 
mem in default to fine, regard being had to the circumstances of the 

portion to fine* im- convicted person. « The maximum is fixed so that it 
posed. may not be exceeded. The proviso to Sec. 33, Criminal 

Procedure Code, does not extend the period of imprison- 
ment which may be awarded under this section.^ Where, for instance, 
in a case of assault under Sec. 352 the offender was fined Rs. 50, he could 
not be sentenced to a month’s imprisonment, for that period would exceed 
one-fourth of the maximum period of three months, the imprisonment 
prescribed for the offence.® Now, as under the scale provided by Sec. 67, 
the offender would have been, in such a case, liable to undergo simple 
imprisonment up to two months, if the offence had been punishable with 
fine only, it follows that the offender may conceivably get a shorter term 
in a more serious offence and a longer term in a less serious one,'^ and this 
is an anomaly for which there is no justification. It would, therefore, be 
the duty of the Court to be more discriminating in its application of these 
sections which are not the best possible, though they arc undoubtedly the 
best the Legislature could provide. 


As the only alternative sentence that the section 


Magisterial juris 
diction in awardini 
alternative seoteoce. 


r viidt iiic SCCilUll prUVlQCS IS lllaC OI 

imprisonment the Court cannot pass a sentence of trans- 
portation (now imprisonment for hfe), which the 
. ® former Sec. 591 does not countenance. So for the 


purpose of magisterial jurisdiction the alternative sen- 
tence authorised by this section is not to be reckoned as a part of the subs- 
tantive sentence. But the powers of the Magistrates in this respect are 
defined by the Code of Criminal Procedure, to which reference has been 
made elsewhere (wg para. 3 of Sec. 61). The result of that proviso, taken 
With this section, is ihai where a Magistrate only fines a person for an offence 
punishable with imprisonment as well as fine, he is competent to award 
an alternaiive sentence up to the extent of his pow^'r, provided that it does 
not contiavene the rule of this section. Thus suppose that in a case of theft 
under Sec. 379 of the Code convicted by a Magistrate of the first class, the 
offender is sentenced to mere fine. Now the utmost sentence of imprison- 
ment which he can pass in default of payment of the fine is under this 
section one-fourth of the maximum term of three years provided by that 


1. Section -^0 ante. 

2. Chaundcr Prashad Stngh, 10 VV R. 30. 

3. Gokul Chandra Nandi v. Srihodh 
Chandra Banerji, A. T. R. 1941 Pat. 48 
aip. 48: HOI I.C. 598: 41Cr. I.J. 
957 : 21 Pat L. T. 795 ; Nurudin u. 
Emperor, A. I R. 1925 Oudb 109(1) t 
25 Or. L. J. I 161. 

4. Nga Cho, (18.4S) S. ]. L.B. 353. 

5. Darba, I. L. R. 1 AU. 461 (F. B.) ; Gokul 

I. P. C.— 53 


Chandra Nandi p. Sribodh Chandra 
Banerji, supra ; Venkatesagadu, I L. R. 
10 Vad. 165 (F. B.). 

6. Jehan Buksh, 16 W, R. 42; Darba, 1 1 All. 
461 (F- B.) ; Venkatesagadu, I. L. R. 10 
Mad. 165 at p 167 (F. B.) ovesruliog 
Muhammad, I. L. R. I Mad. 277. 

7. Darba, 1. L. R. 1 1 All. 461 (F. B.) ; Ah 
Hem. L. B. R. (1893-1900) 485 : Rhi- 
harao, B. U. C. 979. 
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section, i. e., nine months. Now suppose, in the same case if the sentence 
passed was one of imprisonment with fine, then, though this section would 
make no difference in the alternative sentence, yet the passing of that sen- 
tence would contravene. Sec. 33 of the Criminal Procedure Code under 
which, in a case of such combined sentences, the maximum sentence is lieu 
of fine, which a Magistrate is empowered to pass, is not one-fourth of the 
sentence prescribed by the offence, but one-fourth of the sentence which 
the Magistrate is empowered to pass, i. c. six months. The two sections, 
thus, do not always act in unison, but the Court has to see that in complying 
one, it does not contravene the other. 

Since the offence of bribery is punishable w'ith three years* imprison- 
ment an offender convicted on three counts might be sentenced to 18 
months* further imprisonment, i. e., six months under each count in default 
of payment of fine.^ 

66. The imprisonment which the Court imposes in default 

of payment of fine may be of any description 
Description of imprifon- which the Offender might have been sen- 

ment for non-payment of % n ^ rr ® 

fine. tenced tor the offence, 

SYNOPSIS 

1. Analogous law, 2. Nature of alternative imprisonment. 

1. Analogous law. — The word “offence** as used in this section 
denotes anything punishable under this Code or under any special or local 
law.2 

2. Nature of alternative imprisonment. — This section enables the 
Court to award any kind of imprisonment, whether rigorous or simple in 
default of payment of fine, provided that such imprisonment was allowable 
as a substantive imprisonment under the section. Consequently, where the 
sentence of rigorous imprisonment is the only sentence affixed to an offence, 
the Court cannot award simple imprisonment in default of fine.* In other 
cases it has a discretion. 

67. If the offence be punishable with fine only, the impri- 

sonment which the Court imposes in default 
pa''Srent°Tf'“fiJ!' whe“n of payment of the fine shall be simple, and 
off«-occ punishable with the teim for which tne Oourt directs tne 
fine only. offender to be imprisoned, in default of 

payment of fine, shall not exceed the following scale that is to 
say for any term not exceeding two months when the amount 
of the fine shall not exceed fifty rupees, and for any term not 
exceeding four months when the amount shall not exceed one 
hundred rupees, and for any term not exceeding six months in 

any other c^e. 

SYNOPSIS 


2* Prin'ci^c* Application to offences under State Acts. 

1. Analogous law. — This section corresponds with Sec. 54 of the draft 
Code but it was modified before its enactment, and it has since been amended 
by the addition of the words “the imprisonment which the Court imposes in 
default of payment of the fine shall be simple, and**.^ This amendment was 
anticipated hv the BomV ay High Court, which commented on the ambiguity 


1. Ha78ukh Rii, (iyi9) S P. W. R. 3. L. B. R. (18y3-lyOU) 

2« Section 40* 4# Act V^I of 1182| Stc% 

3* Siiitnomo Koial^ 7 \V. Tv 3! ; Nga 
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of the section aa it was then worded, and altered the sentence of imprison- 
ment in default of fine from rigorous to simple.'- The section has been 
modified as regards hill tribes affected by local Regulations.* This section is 
complementary to Sec. 65, as it deals with the cases not provided for in that 
section, namely, those in which the only sentence prescribed is that of fine. It 

lays down the equivalent maximum imprisonment that the 
Effect of Sec. 33, Court is empowered to award in default of payment of fine. 

Th s power is independent of, and unlimited by, the power 
of the Magistrate on summary trials,^ so that, while a Magistrate, on a 
summary trial, cannot sentence an offender for a term exceeding three 
months, still, where he merely fines him, he may exceed that limit in 
sentencing him to an alternative imprisonment under this section.^ But, in 
awarding the sentence of imprisonment under this section in default of 
payment of fine, the Magistrate cannot exceed the term to which, in the 
exercise of his ordinary jurisdiction he is entitled to sentence an offender.® 
As the maximum term of sentence, that may be passed under this section, 
cannot exceed six months, a first and second class Magistrate may pass a 
sentence up to that limit but inasmuch as a third class Magistrate cannot 
pass a sentence for more than one month, he cannot pass a longer sentence, 
though allowable under this section, for it would be opposed to Sec. 33 of 
the Criminal Procedure Code. Of course, though a court may, under this 
section award imprisonment in default of payment of fine, it cannot be levied 
by imprisonment,® where imprisonment has not been awarded as an alterna- 
tive sentence. 

2. Principle. — This section refers only to an offence for which fine is 
the only punishment. It has no reference to offences punishable either 
with imprisonment or with fine, the sentences in which would be regulated 
by Sec. 65.’ 

3. Scale. — The scale in Sec. 67 refers to fines imposed and not to 
fines which the Court might have imposed if it had so pleased.® 

4. Application to o£Fences under State Acts. — Where the case 
against the manager of the mills, was that he as a manager of the mills, 
kept or stored for sale of mustard oil which was not exclusively derived from 
mustard seeds and thereby contravened the provisions of Sec. 9 (2) (e), 
Bihar Prevention of Food Adulteration Act, 1947. The section which 
punishes such contravention, is Sec. 27 of the Act. 

Now it was submitted that the sentence in default of the payment of 
fine is not legal and referred to Sec. 67, Indian Penal Code, and it was also 
contended that the imprisonment in default of the payment of fioe can only 
be simple imprisonment under that section. It was observed by their 
Lordships that — 


“Section 27, Prevention of Food Adulteration Act, 1947, imposes 
for a first offence a fine only, as given in the table appended to the 
section. It is not in dispute that the offence committed by the 
petitioner is his first offence. That being the position, Sec. 67, 
Penal Code, will apply, and the imprisonment in default of the 
payment of fine can only be simple imprisonment.® 

1. Santu, D b. H. U. K. ‘io. ittbG). In the case ol hili iribes, lo which 

2. Kachin Hill Tribes Kcgulation (Reg. t the Kachin Hill Tribes Kegulaiion 

of 1895), Sec. I (31, and 3 Clbin Hills (I of 1895) is applied the scale of punisb- 

Rcgulation (Keg. V of 1896), Sec 3. mem is differem ; see also Chin Hills 

3. Asghar Ali, I- L. R 6 All. 61. Regulation ( V of 1896 ), Sec. 3 {see 

4. Section 262 (2), Cr. P. C. footnote 3, supra). 

5. Darba, I. L. R. 1 All. 461 (F. B.) ; A-igbar 7. Yakoop Sahib, I L. R. 23 Mad- 238. 

Ali, supra-, Venkatesagadu, I. L. R lU 8. In re Karupparnan, ( 1941) 2 M. l.. J. 

Mad. 165 (F. B.). 446 at p *147 : 1942 M. VV. 19 . 427 * 

6. Prayag Kai o. Arjan Mian, I. L. R. 22 54 L. W. tMad.) 326. 

Cal. l30 j Murad Ali, 40 P. R. 1880 j 9, Devabrata Gaoguli u. State of Bibar, 

Nga Kywe, 4 L. B. R. (1872-1892)410. A. I. R. 1950 Pat. 301 ai pp.3Ul , 302 * 

Sections 67, 68, 69 apply to the Madras 5 C*R. (pat) I2i. 

Harbour Trust Act (Madras Act U of 
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Their Lordships of the Supreme Court in Bashiruddin Askraf v. 
State oj Bihar, ^ said i 

“that Sec. 65, Bihar Waqfs’ Act, 1947 (Bihar Act i VII of 1948) 

does not provide for any imprisonment in default of (payment of 
fine, but the appellant was sentenced to 13 days simple imprison- 
ment in default of payment of fine. Sec. 33 of the Code of 
Criminal Procedure read with Secs. 40 and 67 of the Indian Penal 
Code appears to us to be a clear answer to this contention." 

68. The imprisonment, which is imposed in default of pay- 

iroprisonment to lermi- ment of a 6ne, shall terminate whenever that 
Date on pajoamt of 6ne, dae is either paid or levied by process of law* 

SYNOPSIS 

1. Analogous law. 2. Principle. 

1. Analogous law. — The process of law under which fine may be 
levied is to be found in Secs. 386 and 389 of the Criminal Procedure 
Code. 

2. Principle. — This section subordinates imprisonment to fine. 
Such, indeed, was the intention of the sentence, and so it is provided in 
the next section ^that even if the accused pays a portion of the fine, he is 
entitled to a remission of his proportionate imprisonment. 

69* If, before the expiration of the term of imprisonment 

fixed in default of payment, such a proportion 
the fitte be paid or levied that the term of 
proportional pan of fine, imprisonment Suffered in default of payment 

is not less than proportional to the part of the 
fines still unpaid, the imprisonment shall terminate. 

Illustration 

A is sentenced to a fine of one hundred rupees and to four months* 
imprisonrnent in default of payment. Here, if seventy-five rupees of the 
fine be paid or levied before the expiration of one month of the impri- 
sonment, A will be discharged as soon as the first month has expired. 
If seveaty-fi^e rupees be paid or levied at the time of expiration 
of the first month, or at any later time, while A continues in imprison- 
ment, A will be immediately discharged. If fifty rupees of the fine be 
paid or levied before the expiration of two months of the imprisonment, 
A will be discharged as soon as the two months are completed. If fifty 
rupees be paid or levied at the time of the expiration of those two 
months, or at any later time while A continues in imprisonment, A will 
be immediately discharged. 

SYNOPSIS 

1. No power to refund. 2. Procedure. 

1. No power to refund. — Though this section enacts in favour 
of proportionate remission of imprisonment on payment of a propor- 
tionate part of fine, still it confers on the Court no power to refund the 
fine if the necessary remission earned has not been made owing to an 

(1957)1 M. L. J. (Cr.) 


1. A I.K. 1957 S. C 645 at p. 648: 1957 
Cr. L. J. 1021 : 1957 S. C. G. 325 : 1957 
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error in not communicating the order to the jailor,^ though in such a 
case, the prisoner may apply to the Government for refund of the fine 
80 paid. It is, however, the duty of the ' Court to order release of the 
prisoner as soon as the terms of this section have been complied with. 

2 , Procedure.-^When a fine is imposed in addition to transporta- 
tion, and the whole or part of the fine is levied, it is the duty of the 
sentencing Judge to inform the authorities at Port Blair of the fact.* 
It should be noted ithat transportation as a form of punishment has 
been abolished by the Criminal Procedure (Amendment) Act (26 of 

1955). 

70. The fine, or any part thereof which remains unpaid, 

Fioe i.vUb.e within .ix may be levied at any time within six years 
ycais. or duiir.g impri- aftct thc passing of the Sentence, and if under 

STcharg; °opcny“r.m the Sentence, the offender be liable to impri- 
liability. sonment for a longer period than six years, 

then at any time previous to the expiration of that period ; and 
the death of the offender does not discharge from the liability 
any property which would, after his death, be legally liable for 
his debts. 

SYNOPSIS 


1 Scope. Expression **levy” — Construction of. 

2. Imprisonment docs not discharge Ihbilitv S. LmiKation. 

for fine. Imp. isonroent after limitation. 

3. Death of offender does not discharge 7. Property liable, 
liability lor liae. 

1. Scope. — This section enacts a rule of limitation regarding the 
period within which fine may be recovered. The period of six years 
follows the English Law of Limitation for recovery of debts, while the 
provision that fine remains recoverable out of the assets of the deceased 
offender follows the principle of civil law applicable to debts. It 
will be noticed that this debt, though a Government debt, is not the 
first charge upon the assets of the deceased.^ The section applies even to 
cases where the fine is being realised according to civil process.^ 


But for the provisions of bee. 62 of the Army Act a court-martial 
would not have jurisdiction to take cognizance of and try any offjnoe 
which was triable by regular Criminal Coe rcs, and it is for this purpose 
that Sec. 69 has Ween enacted. Ti'at section also puts certain limitation 


in the matter of imposition of sentence. It is difficult to read .'nything 
in this section which relates to the recovc^v of the iiri'* awarded by a 
court-martial. The opposite section which speaks about rcalijation 
of fine awarded by a court-martial is See. I “4 of the Army Act. The 
section creates a fiction and that fiction is that when a copy of the 
_ r . sentence of fine awarded by a court-martial is sent to 

Magistrate in India, he gets jurisdiction to 
subj.’ctt > lirauations fccovcr thc amount of fine as if the sentence of fine 
under ibis scciiou. awarded by the court-martial is a sentence imposed 



1. Naihu Mula, 4 B. H. C. R. 37. 

2. 2 M. H. G. R. (App.) 44. 

3. Note A. Reprint, p. 100- 

4. Mir Ahmad v. Collector Peibawar 
District, A. 1. R. 1943 Pe«h. 56 at p. 57 i 


44 Cr. L. J 6-.0 J 207 I. C. 414, follow- 
ir»g G'llccicr oi Biuacb v. Ocbhavlal 
Bhikalal, A. I. R. 1941 Bom, 158; 42 
Cr, L. J. 53‘: 43 Bom. L. R. 122: I.L.R. 
(1941) Bom. 147. 
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by the Magistrate himself. That being the fiction created by this 
section, it would necessarily follow that his powers to recover the 
amount of fine awarded by the court-martial are co-extensive with his 
power to realise the fine imposed by him. There cannot be any dispute 
that the powers of the Magistrate to realise the fine imposed by him 
under Sec. 409 are subject to the limitations imposed by Sec. 70 of the 
Indian Penal Gode.^ 

Section 70 prescribes the terminus a quo to be the data of ^'passing 
of the sentence’* by Court which passed such order and the filing of 
appeal or revision does not, unless specifically ordered, arrest the opera- 
tion of the order of passing of the sentence of conviction. In the above* 
noted case the limitation started from the date of the conviction by the 
panchayaii adalai and not from the date of dismissal of revision by the 
High Court.* 

The execution of warrant issued under Sec. 386 (1) (6) of Criminal 
Procedure Code for the recovery of arears of ‘'sales-tax, fee or amount 
so specified" is not controlled by Sec. 70 of the Indian Penal Code.* 


2. Imprisonment does not discharge liability for fine.'^Thii 
section was framed on the analogy of the procedure adopted for the 
recovery of debts in civil cases. As the imprisionment of the debtor 
does not absolve him from the payment of his debt,^ soj it was said, 
should the imprisonment of a convict, whose case is worse and not 
better than that of a judgment-debtor, not absolve him from the pay- 
ment of the fine.* This section is really a proviso to 
Tbia sectiop^^ is 64 and 67, for while those sections provide for 

Sec 9 . ^6? and eT. ^ alternative imprisonment, this section provides that the 

imprisonment so awarded and suffered will not absolve 
the offender from payment of the fine, which still remains due, and 
which may be recovered within the period prescribed in the section. 
The fine inflicted may, therefore, be recovered even though the offender 
may have served out the alternative imprisonment.* 


The imprisonment awarded in default of payment of fine does not 

absolve the convict from the payment of the fine* it 
Imprisonmftnt in ^ounts as a Sentence and the Court has therefore to sec 

aWvL couWet that reducing the sentence of imprisonment and sub- 
from payment of stituting thcrcfor thc sentence of a fine, has not the 
fine effect of enhancing the sentence asia whole. Where, for 

instance, the Magistrate had in a case of cheating under 
Sec 420 sentenced the accused only to a sentence of six months’ impri- 
sonment, and on appeal thc Sessions Judge reduced the imprisonment 
to four months, but added a fine of Rs. 100 or in default of effect of the 
payment, two months* further rigorous imprisonment, it was held that 


I, Rauiuswaaii Iyer Agiicllus Lawrence 
Gopalan o Union ot India, A. I. R. 
1963 Bom 21 at p. 23 : 6t Bom. L. R. 
440 : 1962 Nag. L. J. 515. 

2 Palakdhari Singh o. State of U, P., 
A- I. R- 1962 S. C. 1 145 at p. 1 146. 

3 p. V. Muhammad o. Collector of 
Palghat. A.I.R. 1967 Kcr. 254 at p. 256. 

4. Section 58 (2), C. P, G. 

5 Note A. Reprint, lOH; Sagwa, I. L. R. 23 
All. 497. 


6. Faiithome, (18H2; A. W. N. 85; Maya 
Dewji, B. U. G. 40 ; Collector of 
Broach V, Ochhavlal Bbikalal. A. I. R, 
1941 Bom. 1 58 at p. 159 : 42 Cr. L. I. 
534: *13 Bom. L. R. 122 : 194 I. G. 
217 • I. L. K. (19ll) Born. 147 ; State 
V. Kriihna Pillai Madhavan Pillai. 
A. I. R. 19^3 T. C. 233 at p. 234 t 1953 
Cr. L. J. 1265: I. L. R. (1952) T. C. 
lore : 1953 Ker. L T. 28 ; 8 U. L. R. 
(T. C.) 527. 
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the aentence on appeal was really to enhance it, for the accused may 
conceivably have to remain in prison for six months, and yet remain 

liable to pay the fine.^ 

Reading Sec. 70, I. P. G.. with the proviso to 
Seo. 386, Gr. P. G., it is clear that the Ligislature did not ^ 

offender should undergo imprisonment as well of%he 

it conceded the right in favour of the State that the liability ol the 

offender is still there and that it could be enforced 

to be recorded in writing. Therefore, the contention that the is 

entitled to execute the decree in spite of the fact that the 
undergone the whole of the imprisonment in default, in the absence 

of special reason, cannot be accepted.® 


3. Death of offender does not discharge liability for fine.— 
The liability of the offender for the fine does not cease even with his 
death for. on his death, the fine may still be recovered from **any pro- 
perty which would, after his death, be legally liable for his debts . 
Even an appeal,* or revision,® against the sentence of fine does not 
abate.® The effect of this clause is to make the unpaid fine rank as a 
Government debt pari passu with the other debts of the deceased offender. 


The section of the Penal Code bearing on the question on the 
liability of the property of an offender for the fine imposed upon him 
it Sec. 70, which provides that — 

'‘The death of the offender docs not discharge from the liabi- 
lity any property which would, after his death, be legally liable 
for his debts." 

What has to be seen is whether after the death of Bakhtwar Singh 
the ancestral land left by him is legally liable for his debts ? The answer 
is provided by a Full Bench decision of the Punjab Chief Court in Jag- 
deep Singh v. Bawa Narain SinghPiin which it has been held that — 


•'Where a male proprietor, governed by customary rules, has 
contracted a just debt and dies leaving ancestral landed pro- 
perty, such property is not liable in the hands of the next holder 
in respect of such debts, unless the debts had been expressly 
charged on the property." 


There is no question of the fine imposed upon Bakhtawar Singh 
deceased having been charged upon the ancestral landed property left 
by him. So that the ancestral landed property left by him is not liable 
in the hands of the plaintiffs in respect of the amount of fine imposed 
upon Bakhtawar Singh deceased because such property is not liable in 
their hands for the debts of Bakhtawar Singh deceased. It follows 
that in realisation of fine when the ancestral property of a convict is 
put to sale what is transferred to the Government, or rather to the 


1. Sagwa, I. L. R. 23 All. 497. 

2. K, Vamaiisbcnoy &. Collector of South 
Kanara, A. I. R. 1^64 Mys. 64 at p 66: 
(I9b4) i;Gr. L J. 419. 

3. State V Krisboa Pillai Madhavan Filial. 
A. I. R. 195’^ T. C. 233 at p. 234 : 1953 
Ker L. J. 28. 

4. Ranadhani Gope v. jagesber Mabto, 


A. I. R. 1941 Pat. 5i6 at p. 527 : 42 
Cr. L J 653 : 195 1. C. 126:7 B. R 
890. 

5. Si'a PaL'i Feoperor, A l- R. 1937 
Oudh 320 at p. 32! : 13 L’ ck. 306 i 36 
Cl. L J. 5t 9 : ?68 I C. 177. 

6. Sec ion 4 1. Cr. P. O 

7. 4 P. R. 1913 ; 15 1. C. 866 (F. B.). 
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purchaser through the Government, are the personal rights of the con- 
vict in the property and nothing which he could not have assigned 
away.^ 

Under the English law a fine is in the nature of a monetary penalty 
Rule under which is due to the Grown, and when a man is sentenced 
English law. to pay a fine, there at once arises a debt of record (i. e. 

by judgment) to the Crown. Where an accused was 
sentenced to imprisonment and fine and the sentence also provided 
for imprisonment in default, of payment of fine, the accused died while 
serving the imprisonment without paying the fine. It was held that 
the fine could be recovered by the Grown from the personal representa- 
tives of the accused even after his death.® 

4. Expression ‘^levy’* — Gonstractlon of. — Section 70 of the 
Indian Penal Code or any other provision of the Indian Penal Code 
does not prescribe the procedure by which the fine imposed has to be 
levied. The section only speaks of the period of limitation within 
which the fine imposed has to be levied. The procedure relating to the 
realisation of the fine is provided in Sec. 386 of the Code of Criminal 
Procedure and the rules framed thereunder. The procedure prescribed 
in Sec. 386 is twofold : viz. (1) issue of a warrant for levy of the amount 
of sentence by attachment and also of moveable property belonging to 
the accused j and (2) issue of a warrant to the Collector of the District 
authorizing him to realise the amount by execution according to civil 
process against the moveable or immoveable property, or both, of the 
accused. Sub-section (3) of Sec. 386 provides that when a criminal court 
issue a warrant to the Collector for realisation of the amount of fine, 
the warrant itself shall be deemed to be a decree, and the Collector 
the decree-holder within the meaning of the Code of Civil Procedure. 
The only limitation on the power either of the Magistrate of the Civil 
Court in this matter is not to execute the decree by process of arrest 
and detention of the accused in prison for non-payment of the fine. 
Sub-section (2) of the section empowers the State Government to make 
rules regulating the manner in which warrants for levy of the amount 
of fine by attachment and sale are to be executed, and for summary 
determination of any claims made by any person other than the offender 
in respect of the property attached in execution of such warrants. 

The subject-matter of Sec. 70 of the Indian Penal Code is to 
prescribe a period of limitation for the levy of the fine imposed by 
Criminal Court when it remains unpaid either in part or full, there is 
no legislative [>rovision which has prescribed any limit for completing 
the proceedings taken in Court for the purposes of realisation of money 
through Court. But, on the other hand, in every case the Legislature 
has prescribed the period within which a party seeking aid of the 
Court to recover money must move the Court for the purposes of the 
recovery of the amount through Court. There is no reason to hold 
that the Legislature has departed from its normal practice in case of 
Sec. 70 of the Penal Code to hold so, would lead to startling results. 


1, Harnam Singh v. Hira Singb, A. I. R. 
1955 Pepsu 170 ac p. 171 : (1955) Cr. 
L. J. 1625, rclyiog on Jagdeep Singh 
V. Bawa Narain Singb, 4 P. R. 1913 s 
15 1. G. 866 (F. B.) and Sadhu Sintih 


V. Secretary of State, 18 P..R. 1908 s 
156 P. R. 1908 (F. B ). 

2. H. M. Treasury /&. Harris, (1957) 2 All 
E R. 455. 
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It certainly is within the volition of a party that wants the aid of the 
Court in the matter of realisation of the money to go to the Court. But 
once he goes to the Court it does not depend on his volition to 
bring the proceedings to an end. On the other hand, as to when the 
proceedings would come to an end would depend on the steps taken by 
the party from whom the money is sought to be recovered, or steps 
taken at his instance, or even in certain cases steps taken by some 
other person who might have no concern with the persons from whom 
the money is sought to be*recovered. The Civil Procedure Code as well 
as the rules framed under Sec. 386 of the Code of Criminal Procedure 
would show that when a property of the persons is attached for the 
purpose of realisation of the amount by its sale, a right is conferied 
on a person, who claims that property to belong to him to file an 
objection to the attachment. The Court or authority that attaches the 
property then inquires into the objection. If the objection is rejected, 
the patty concerned has also a right to approach a civil court and 
establish his rii?ht in a regular civil suit. All these things are neces- 
sarily bound to take time depending on the time that remains at the 
disposal of the Court as well as the tactics adopted by the parties. 
These being the relevant provisions of law relating to recovery^ of an 
amount through a court, it is difficult to assume that the Legislature 
had intended to preicribe a period of limitation within which all 
the proceedings relating to the realisacion of the amount through Court 
have to be concluded and the propeity attached converted into cash. 
On the other hand, having regard to the context, Legislature in using 
the expression “levy’* in Sec. 70 of the Indian Penal iJode had only 
intended to prescribe the period of limitation within which property 
of the debtor has to be seized for colleccing the fine or in other words 
for enforcing an execution lor the recovery of the amount of fine. It is 
difficuU to accept that the Legislature prescribed an outside limit 
within which the entire process, commencing from attachment of the 
property and ending with conversion thereof in cash by sale has to be 
completed. To hold so may result in tempting convicts to resort to 
questionable methods for preventing sale of their attached properties by 
protracting the proceedings. 

It is true that the expression ''levy” in Secs. 68 and 69 of the 
Indian Penal Code has been used in the sense “realise”. But then the 
subject-matter of Sec. 08 and Sec. 69 is totally different than the 
subject-matter of Sec. ’’0. Sections 68 and 69 deal with the questions 
as to when the imprisonment of an accused person which he is under- 
going for default in the matter of payment of fine to be terminated. 
Necessarily, in this context the imprisonment would terminate only 
when the fine would be paid or the period would expire. The subject- 
matter of Sec. 70 is entirely different and that is prescribing the period 
of limitation for taking aid of the Court in the matter of realisation 
of fine. It is not an invariable rule of law that the same expression 
must be understood in the entire legislations in the same sense. On the 
other hand, as Maxwell at page 322, puts : “The same word may be 
used in different senses in the same statute and even in the same 
section.” It is normal rule thit while ascertaining the meaning of a 
section of an Act the proper course is to ascertain that meaning irom 
the consideration of the section itself. It is only it it is not possible to 
do so, a reference to other section need be made. For reasons slated 
above, the meaning of the expression “levy*” in Sec. 70 of the Indian 
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Penal Code is to seize for the purposes of collecting the fine or to enforce 
an execution for a certain sum.^ 

The powers of the Magistrate to realise the fine imposed by him 
under Sec. 409 are subject to the limitations imposed by Sec. 70 of the 
Indian Penal Code. 

The section only speaks of the period of limitation within which 
the fine imposed has to be levied 1 The procedure relating to the realisa- 
tion of fine is provided in Sec. 386 of the Code oi Criminal Procedure 
and the rules frames thereunder ^ 

In the 'case of Palakdhari Singh v. State oj Uttar Pradesh,^ their 
Lordships have observed as under : 

‘Tt was argued that the final order which is the terminus ’o 1700 
under Sec. 70 of the Indian Penal Code is the order of the High 
Court passed in revision on 13th May, 1953 and from the date the 
proceedings for recovery are wiililn time. But the language of 
Sec. 70 prescribes the terminus a quo to be the date of 'passing of 
the sentence* by Court which passes such order and the filing of 
, appeal or revision does not, unless specifically ordered, arrest the 

operation of the order of passing of the sentence of conviction. 
In the present case the limitation starteJ from the date of con- 
viction by the panchayati adalat and not from the date of dismissal 
of revision by the High Court.'* 

In Ramaswamy Iyer Agnellus Lawrence Gopalan v. Union oj India,* it has 
been laid down by a Division nench of the Bombay High Court, ' that 
the meaning of the expression 'levy' in Sec. 70 of the Indian Penal Code 
is to seize for the purpose of collcctiDg the fine or to enforce ;an execu- 
tion for a certain sum**. In this view of the matter it is not necessary 
that the proceedings for “levy" of fine should terminate within six years 
after the passing of the sentence. On the other hand, what Sec. 70 of 
the Indian Penal Code contemplates is that the proceedings for levy of 
fine should commence within that period.® 

5. Limitation. — The fine may be recovered at any time within 
six years of the sentence, or thereafter before expiry of his substantive 
imprisonment, if the offender be sentenced to more than six years' 
imprisonment. Within this period it is competent to the Court to 
recover the fine. The fine may be recovered both out of the moveable 
and immoveable property of the convict.® In any case the limitation 
applicable is the same, after which the offender's property cannot be 
proceeded against. Even if two sentences of imprisonment in default 
of payment of two fines are wrongly made to run concurrently^ it is the 
period of imprisonment to which the offender is liable under the 
sentence actually passed that is to be counted, and not the period to 
which he might have been liable bad the sentence been correctly 
passed. 


1. Pamaswamy Iyer Agnellus Lawfence 
Gopalao 0 . Union of India, A. 1. I\. 
1963 Bom. at po. 23, 24, 25: 64 Bom. 
L. R. 440 : 1962 Nag. L. J. 515- 

2. Ibid.. at pp. 23 and 24 ; 64 Bjm. 
L. R 440: 1962 Nag. L. J. 515. 


3. A. I. R. 1962 S G. 1H5 at p 1146. 

4. A. I. R. 1963 Bom. 2’. 

5. Keshav Datta MIsra v. Slate, A.l.R. 1967 
All. 276 at p. 278 : 1967 A. L* J. 207. 

6. See Sec. 386, Cr. P. G. 
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In the case of \Iir Ahmad v. Collector, Peshawar District.^ their 
Lordships observed i 

‘‘Section 70, Penal Code, says that the hnes may be levied 
within the prescribed period : it does not say that action for the 
levying of the fine may be taken and we interpret the word 
‘levying' as meaning the actual realization of the fine. Although 
therefore the application was made within the prescribed period, 
as the fine was not realized within the period, further proceedings 
cannot be taken against the appellant. " 

The mere fact that the fine is written off as irrecoverable is, subject 
to the limitation prescribed, no bar to its subsequent recovery by coercive 
process of law. if it appears that the person from whom it was due has 

acquired means to pay it. As the section provides a special limitation 
fortherecovcryoffine.it cannot be further crilarged by acknowledg- 
ment or part-payment under the general law of limitation.^ 

6. Imprisonment after limitation. — As already observed, 

the limitation the offender’s property cannot be proceeded against, but, 
there bffng no limitation for his personal arrest, his liability to impri- 
sonment awarded in default of payment of fine continues irrespective of 
time. Indeed, such imprisonment is not a satisfaction of the fine, but is 
a punishment for contempt. * 

7. Property liable. — Section 386 of the Code of Criminal Proce- 
dure provides for the recovery of the fine both cut of moveable and 
immoveable property of the defaulter. The fine may be recovered not 
only from any property he may have at the time of the sentence* but 
also from any property acquired by him within the period of limitation 
specified for the recovery of the fine.* 


No special priority 
or enlarged licnita- 
tion. 


On the death of the offender, the fine may be recovered from 

any property “which would, after his death, be legally 
liable for his debts". The effect of this is to make the 
unpaid fine rank as a Government debt pari passu with 
the other debts of the deceased offender. The qu“3tion 
as to what property of the deceased is so liable is a question the deter- 
mination of which depends upon the personal law of the deceased and 
the civil liability of his estate to discharge debts. It may, however, be 
added that, but for this clause, it would not have always been possible 
for the Government to recover fine from the estate of the deceased 
offender. For instance, in the case of a Hindu convict, the sons might 
have repudiated the debts as illegal or immoral and, therefore, irre- 
coverable out of the family estate. In any other case, the liability 
might have been considered as only personal, ceasing with the death of 
the offender. The liability declared by the clause obviates such 
questions. It does not, however, create charge on the offender's estate. 
There is, therefore, no case of special priority or enlarged limitation. 
If a process against the property is issued and the petitioner does not 
wish to protect the property by paying the fine and wishes to oppose the 


1. A. I. R. 1043 Pejb. 58 at p. 57: 1948 
Pesh. L. J. 5C : 207 I. G. 444 ; 14 C- 
L. J 650. 

2. Latiful Hasan u. Niuentaz -Mi Kh'^n. 3 
A. L. J. 8ia : 4 .Cr. 1,. J >‘04:^1906) 
26 A. VV. N. 27.';. 


3. Ganu, (1884) 8 U. G. ?07; Moo isoodun. 
3 W. R. 61 ; Sagwa, I. L K. 2i All. 
497. 

State V. Ki snna Pillai Madhavati P)lUi, 
A. r. R 1953 r. C. 233 at p. 234 : 1953 
Kfi L J. 23 ; see Sec. ^P6. Cr. 9. C. 
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recovery in that fashion he may sue the Government for a declaration 
that in the property, land as well as house, no right belonging to the 
deceased person exists. In that suit he can pray for an injunction 
against execution of the process. Of course, he can still press his claim 
on the property direct in the Court which will issue the process for 
recovery of the fine. If he fails there, his remedy will lie in a suit 
suggested above. Vhere shall be no interference in revision with the 
decision of the recovering Court whether the property has ceased to be 
the deceased person's.* 


71. Where anything which is an offence is made up of parts, 

any of which part is itself an offence, the 
effince “IT up“„f"‘vef Offender shall not be punished with the punish- 
raJ offcDccs. mcnt of morc than one of such of his offences, 

unless it be so expressly provided. 


2[Whcrc anything is an offence falling within two or more 
separate definitions of any law in force for the time being by 
which offences are defined or punished, or 


where several acts, of which one or more than one would 
by itself or themselves constitute an offence, constitute, when 
combined, a different offence, 

the offender shall not be punished with a more severe 
punishment than the Court which tries him could award for any 
one of such offences.] 


Illustrations 


{a) A gives ^ 6fty strokes with a stick. Here A may have corn* 
mitted the offence of voluntarily causing hurt to ^ by the whole 
beating, and also by each of blows which make up the whole 
beating. If A were liable to punishment for every blow, he might 
be imprisoned for fifty years, one for each blow. But he is liable 
only to one punishment for the whole beating. 

(b) But; if, while A is beating T interferes, and A inten- 
tionally strikes Y, here, as the blow given to Y is no part of the 
act whereby A voluntarily causes hurl to Z> ^ liable to one 
punishment for voluntarily causing hurt to Z* another for 

the blow given to Y, 

SYNOPSIS 


1. An- lr>gous law. 

2. English practice compared. 

3. Priociple- 

4. Meaning of words. 

5. Scope. 

6. Kelwtivc ecopc of this lection and Secs. 
3' and 235 of Criminal Procedure Code. 

7. Paragraph 1 : 

(I) Offences in the same transaction. 


(2) Unity of intention. 

(3) Proximity of time and similarity of 
action and result. 

8. Illustrative cases. 

9. Paragraph 2. 

10. Paragraph 3. 

n. “Constitute an offence.” 

12. Conviction, punishment and sentence. 

13. Paragraph 4. 


1. Jade ja Cajasinghji Harisir.gbji Lakadia Kutch 20 n p. 20 « 51 Cr. L. J 6«. 

V. Kutch Governn.ttt, A. I. R. 1950 2. Added by Act VIII of 1 882,' Sec. 4 
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1. Analogous law. — The last three clauses of this section are new 
and were added by the Penal Code Amendment Act of 1882.^ The pro- 
visions of this section are closely analogous to those of Sec. 26 of the 
General Glauses Act,* and of Secs. 35 and 235 of the Criminal Procedure 
Code. 

Section 26 of the General Clauses Act, which provides for offences 

General Glauses P^*^i*l»able under two or more enactments, runs as 
Act. follows : 

*'Section 26 . — Provision as to offences punishable under two or more enact- 
ments . — Where an act or omission constitutes an offence under two or 
more enactments, then the offender shall be liable to be prosecuted and 
punished under either or any of those enactments, but shall not be 
liable to be punished twice for the same offence." 

Section 35 of the Criminal Procedure Code provides for the sentence 
in cases of conviction of several offences at one trial. As amended in 
1923 the section run as follows : 

*’Seetion 35. — (1) When a person is convicted at one trial of two or 
more offences, the Court may, subject to the provisions of Sec. 71 of the 
Indian Penal Code (XLV of I860), sentence him. for such offences, to 
the several punishments prescribed therefor which such Court is com- 
petent to inflict ; such punishments when consisting of imprisonment 
or transportation, to commence the one after the expiration of the other 
in such order as the Court may direct unless the Court directs that such 
pUDisbmcDts shall run concurrently. 

(2) In the case of consecutive sentences, it shall not be necessary 

^1 f9®^*^** only of the aggregate punishment for the 

several offences being in excess of the punishment which it is competent 
to intlict on conviction of a single offence, to send the offender for trial 
Detore a higher Court : 

Provided as follows : 

(fl) in no case shall such person be sentenced to imprisonment 
for a longer period than fourteen years ; 

(fc) if the case is tried by a Magistrate (other than a Magistrate 
acting under Sec. 34) the agrgegate punishment shall not exceed 
wice the amount of punishment which he is, in the exercise of 
nis ordinary jurisdiction, competent to inflict. 

purpose of appeal, the aggregate of consecutive 
* passed under this section in case of conviction for several 
CCS a one trial shall be deemed to be a single sentence." 

Section 235 of the Criminal Procedure Code provides for joinder of 

Criminal Procedure charges in a trial for more than one offence and not 

for the sentence. 

It runs as follows : 

to in onc scries of acts so connected together as 

transaction, more offences than onc are committed by 

1. Act Vni of 188?. Sec 4. 


2. Ac(Xofl897. 
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the same person, he may be charged with, and tried at one trial for, 
every such offence. 

(2) If the acts alleged constitute an offence falling within two or 
more separate definitions of any law in force for the time being by which 
offences are defined or punished, the person accused of them may be 
charged with, and tried at one trial for, each of such offence. 

(3) If several acts, of 'which one or more than one would by itself 
or themselves constitute an offence, constitute, when combined, a 
different offence, the person accused of them may be charged with, 
and tried at one trial for the offence constituted by such acts when 
combined, and for any offence constituted by any one, or more of 
such acts. 

(4) Nothing contained in this section shall affect the Indian Penal 
Code (XLV of 1860), Sec. 71. 

Illustrations 


To sub-seetion (1) 

(a) A rescues B, a person in lawful custody, and in so doing causes 
grievous hurt to C, a constable in whose custody B was. A may be 
charged with, and convicted of, offences under Secs. 225 and 333 of the 

Indian Penal Code. 

(b) A commits house-breaking by day with intent to commit 
adultery and commits in the house so entered adultery with B's wife. A 
may be separately charged with, and convicted of, offences under 
Secs. 454 and 497 of the Indian Penal Code. 

(c) A entices the wife of C, away from C, with intent to commit 
adultery with B, and then commits adultery with her. A may be 
separately charged with, and convicted of, offences under Secs. 497 and 
498 of the Indian Penal Code. 

(d) .d has in his possession several seals, knowing them to be 
counterfeit and intending to use them for the purpose of committing 
several forgeries punishable under Sec. 466 of the Indian PcnaljGodc. 
A may be separately charged with, and convicted of, the possession of 
each seal under Sec. 473 of the Indian Penal Code. 

(c) With intent to cause injury to B, A institutes a criminal procee- 
ding against him, knowing that there is no just or lawful ground for 
such proceeding I and also falsely accuses B of having committed an 
offence, knowing that there is no just or lawful ground for such charges. 

^ may be separately charged with, and convicted of two ottcnces under 

Sec. 211 of the Indian Penal Code. 

(f) A with intent to cause injury to B, falsely accuses him of 
having committed an offence knowing that there is no just or lawful 
ground for such charge. On the trial, A gives false evidence against B, 
intending thereby to cause B to be convicted of a capital offence. A 
may be separately charged with, and convicted of, offences under 
Sees. 211 and 194 of the Indian Penal Code. 

(g) A, with six others, commits the offences of rioting, grievous 
hurt and assaulting a public servant endeavouring in the discharge- 
of his duty as such to suppress the riot. A may be separately charged 
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with, and convicted of, offences under Secs. 147, 325 and 152 of the 
Indian Penal Code. 

(A) A threatens B, C and D at the same time with injury to their 
persons with intent to cause alarm to them. A may be separately 
charged with, and convicted of, each of the three offences under 
Sec. 506 of the Indian Penal Code. 

The separate charges referred to in Illustrations (a) to (A), res* 
pectively, may be tried at the same time. 

To sub-section (2) 

(i) A wrongfully strikes B with a cane. A may be separately 
charged with, and convicted of, offences under Secs. 352 and 323 of the 
Indian Penal Code. 

(j) Several stolen sacks of corn are made over to A and B, who 
know they are stolen property, for the purpose of concealing them. A 
and B thereupon voluntarily assist each other to conceal the sacks at 
the bottom of a grain pit. A and B may be separately charged with, 
and convicted of, offences under Secs. 411 and 414 of the Indian Penal 
Code. 

(k) A exposes her child with the knowledge that she is thereby 
likely to cause its death. The child dies in consequence of such exposure. 
A may be separately charged with, and convicted of, offences under 
Sees. 317 and 304 of the Indian Penal Code. 

(l) A dishonestly uses a forged document as genuine evidence, in 
order to convict B, a public servant, of an offence under Sec. 167 of 
the Indian Penal Code. A may be separately charged with, and 
convicted of, offences under Secs. 471 (read with Sec. 466) and 196 of the 
same Code. 


To sub-section (3) 

(m) A commits robbery on B, and in doing so voluntarily causes 
bim. A may -be separately charged with, and convicted of, 
offences under Secs. 323, 392 and 394 of the Indian Penal Code.*’ 


English practice compared. — Under English law, a person 
cannot be tried for two offences committed in the same transaction on 
^ Sfound of unfairness to him in that it would amount to the giving 
o evidence of his bad character, and otherwise embarrass him in the 
dctcnce. This section, as well as Sec. 235 of the Criminal Procedure 
o e, adopts a rule more favourable to the a^.-cused, though this section 
mcie y provides for limiting the punishment in cases covered by it. As 
sue , It provides only a penalty for a single offence under the law, and 

recognizes the rule of Roman law, followed in many cafes 

j L English law.® It is a recognition of the maxim 

debet bts punire pro uno delicto.^ 


The woid ‘‘offence’' is used in the section in its wider sense as 
mining anything punishable under the Code or any special or local 


1. b A. C. 229 at p. 24+. 

Mooclie. I M. & R. :28 ; Berry Hcudoi- 
son. L.R. 5 Q,B. 296 at p. 302 followed 
West. J., in Dad Basaya, M M. H. 
R. 13. 


■3. “No cne shall he iw ce punished tor 
the same olFencc.” 

4. Section 40 ; Mohd A!i Khan, I. L. H. 55 
All. 557. 
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3. Principle. — The object of the section is to confine punishment 
within reasonable limits. It is based on the rule that where the inten- 
tion was to commit an offence, the commission of which 
Object of the see- involves the perpetration of acts, by themselves punish- 

able, the offender shall not be punished for them 
separately, as his object was to commit one crime and 
not many. Moreover, if in such a case, every criminal act, however 
subservient to the main design, were penal there would be no end to 
punishment, and the most trivial act might thus be magnified into 
offences, the punishment of which might be wholly disproportionate to 
the nature and gravity of the act accomplished. As this section and the 
two corresponding sections of the Criminal Procedure Code are directed 
to this end, and as the two Codes approach the same question from a 
different standpoint, it is necessary to see how far the provisions of the 
one Code are affected by the corresponding provisions of the other. 


It will be observed that the two sections of the Procedure Code do 
^ ^ not profess to modify any part of this section. Sec- 

mirfifJ is specifically made ‘‘subject to the 

tbii section. provisions ot Sec. / 1 of the Indian Penal Code, and 

Sec. 235 (4) lays down that "nothing contained in this 
section shall affect the Indian Penal Code, Sec. 71". This section has, 
therefore, to be considered first, and it would prevail in case of conflict 
with them. 


4. Meaning of words. — *'Where anything. ... is made up 
of parts*' : These words are general but mean where several acts cons- 
titute an offence, each one of which is by itself, an offence. "Of any law 
in force", i. c. the same or separate laws.^ "The ofender shall not be 
punished" : Not that the offender commits no offence, but only that he 
cannot be so convicted, for if he is convicted, he will also have to be 
punished.^ Unless it be so expressly prodded" : This makes it subject to 
an express direction to the contrary. The provision for separate punish- 
ment must again be something more than a mere fact that the act is 
punishable in law. It must be a direction sufficiently explicit to 
override the rule. ‘ Constitute an o^ence" i. e. as defined in the Code. 
In the words of Mahmud, J , these words must be understood to refer 
to the definitions of the offences as enunciated in the Code itself, irres- 
pective of the identity or non-identity of the evidence whereby the 
several acts are proved.^ 


5. Scope. — The section deals with three specific cases : (i) where a 

number of acts are committed, all of which are offences, 
both collectively, as well as individually, in which case 
^ * the offender may be punished for any one of them or 

all collectively, but he cannot be punished for all the acts severally j 
(it) where of such several acts, they not only individually constitute 
separately offences but also constitute a different offence, when two or 
more cf them are combined, then the offender can only be punished 


1. Sec. 26. General Cl tusc8 Aci (X ol 
1897) ; Rahmatull.i, I Pat L J, 373 : 
3H \. G. 433 ; Kiacnuddi, 1. L.. R. 51 
Cal ',9. 

2. Ubi Jus tbi remedium (where there is a 
right there is also a remedy) — VV^zir 
Jan, I. L. R. 10 All. f8 : 4 M. H. G. K. 


(App.) 2/ ; but hodiogs should be 
recorded on all counts, though punish- 
ments should be awarded as here 
direcied--6 ivi. H. G. R (App,) 47, 

3. Section 40. 

4. VVazif Jan, 1. L. R. 10 AU, 58 at p. 69. 
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for any one of such offences, and not both (lii) where an act is penal 
under two or more Acts, the offender cannot be punished under each 
of them, for '>therwise he would be punished several times over for the 
same acts.^ The section thus provides for (u) the plurality of acts (Cl. 1), 
(6) the plurality of aspect (G1 2), and (<) the organic connexion of acts 

with a result differing from the elements (Gl. 3). 

Where it was contended that the appellants having caused the 
evidence of the two offences under Secs. 330 and 348 to disappear, com- 
mitted two separate offences under Seo. 201 and are punishable accord- 
ingly. It was held that "taking i a strict view of the matter. Jit must be 
said that by the same act the appellants committed two offences under 
Sec. 201. The case is not covered either by Sec. 71 of the Indian Penal 
Code or by Sec 26 of the General Glauses Act, and the punishment for 
the two offences cannot be limited under those sections.^ 

6. Relative scope of this section and Secs. 35 and 235 of 
Grintinal Procedure Code. — Referring now to Sec. 35 of the Code of 
Criminal Proced ire, it would be observed that that section was amended 
in 1923 (Act XVItl of 1923) and the word "distinct” deleted. The 
effect of the amendment is that "under the present law it is not even 
necessary that the offences should be distinct in order to enable a 
Magistrate to pass consecutive seutenct'S. subject to the 

provisions of Sec. 71, I. P. G.”. The combined effect of these two sec- 
tions would be that if a case falls under Sec. 71 of the Penal Code, the 
Court cannot award a severer punishment than it could, for any of the 
offences, constituting component parts of the main offence.^ Now, if 
we turn to Sec. 235 of the Procedure Code cases occur in which the 
plurality of sentences, though legal under that section, would be illegal 
under the rule here enacted. But in such case, the Procedure Code 
yields to the rule of the section, which is paramount wherever its princi- 
ple conflicts with the Procedure Code. Indeed the two Codes provide 
two different rules intended for two different purposes. As was observed 

by Muthuswamy Ayyar, J , Sec. 234 of the Procedure 
Code provides rules of criminal pleading only, the rules 
rcat rules for two assessing punishments being provided by this section 

different purpoics. supplemented by Sec. ^5 of the Procedure Code.*’ In 

other words, toe combind effect of the three sections is 
that while it is legal under the Code of Criminal Procedure that the 
accused should be tried for more than one offence whether they are 
parts of a greater or another offence oi not, in awarding punishment 
the provisions of this section shall be observed. There is thus no real 
conflict between the three sections, and cases which note a conflict arc 
cases in which this difference has been overlooked. 

It will thus be evident that while there is no objection to several 
such offences being charged with and tried together, the Code limits 
the punishment to which the offender maybe sentenced on conviction. 


1. Clause 3. 

2. Clause 2 ; Lalamuo Siogb. 1 Agia '^1 ; 
Rahmatulla, I Pat. L J. 373 : 38 1 C. 
433 ; Sukhanandan Oas, 43 I. C. Pat.) 
44*' ; Bb^^ac Singb u Emperor. I. R. 
1930 Lab. 266 at p 268 : P. S. .Anaota 
Narayaoan, A 1. R 1933 Mad. 337 at 
p. 338 

3. Koshan Lai o. State of Paajab, A. I. R. 

T. P C.— 55 


lOO'i S. C. 1413 at p 1419:11965)2 
S. C. A. 447 : (1955) S C. D. 1133; 
(1966) I S. C. J. 233. 

4. Emperor v. Hanma Timma Bhaiioivvail- 
dar, A. I. R. 1928 Bom. 145 (1) at p. 
M5 i . 0 Bom. L. R. 38S : 29 Gr. L. J. 
544 : 104 I. G ^68. 

5. Niichan, I. L. R. 12 Mad. 36. 
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It may, however, be noted that while Sec. 235 of the Procedure Code 
speaks of the person accused being '^charged with and tried, the illus- 
trations all refer to cases in which the person accused may not only be 
charged with and tried but also convicted of separate offences. The 
conflict, if any, must then be with these illustrations and the section. 
But this section prohibits punishment for, and not conviction under, two 
offences.^ So the conflict is more apparent than real 


First paragraph of the section deals with a case where there arc 
several parts to an oilence of which any of the parts may itself amount 
to an offence. In such a case, the offender cannot be punished with the 

punishment of more than one of such offences. But the 
offences under Secs. 143 and 447, I. P. G., are not of 
that category. For an offence under Sec. 143, what is 
required is the membership of an unlawful assembly as 
defined under Sec. 141, i. P. G. An assembly is designated an unlaw- 
ful assembly, if the persons composing the assembly had one or more of 
the common objects mentioned in that section. 


Sections 71, 143 

and 447. 


Section 447 has no reference to any unlawful assembly. The 
offence under Sec. 447 is criminal trespass as defined in Sec- 441, i. e. 
entry into or upon property in the possession of another with intent to 
commit an offence or to intimidate, insult, or annoy any person in 
possession of such property. Thus the criminal trespass in a case, 
cannot be said to be a part of the offence of being a member of the 
unlawful assembly. Criminal trespass need not have been committed 
actually, to constitute an offence under Sec, 143, even though the 
common object of the assembly may have been to commit criminal 
trespass. 

One is unable to see hov/ Sec. 71, I. P. G., would not enter into the 
picture at all. Thus there is nothing wrong in convicting and sentencing 
a person separately under Secs. 143 and 447, I. P. C.® 


7. Paragraph 1 . — This section lays down the true test of crimin- 
ality in complex acts resulting in complex offences. 
Test of c>iminalii> of which the condtituent acts are themselves complete 
in Complex acts. offcnces as understood in Sec. 40. The .section 

enunciates the rule in which the Gode authorizes the 
passing of a single sentence. But if this were all, all difficulties would 
have been reduced by reference to it and in cases howsoever complicated 
and transactions howsoever long, the sentence would be as for one 
offence committed. That this wa? not the object of the Legislature^ is 
evident from the enactment of Sec. 235 of the Procedure Code in which 
more than one offence is contemplated and made penal. The i^lluatra- 
tions appended to this section then comprise cases which the Legislature 
had intended to exclude from the operation of the rule. These offences 
are ordinarily those committed in the same transaction, in which case 
the several offences committed are treated as independent offences. 


Whether separate sentences can be awarded for the offences under 
Secs. 279 and 337 of the Indian Penal Gode, if they are committed in the 
course of same transaction. It was held that “of course, if the two 


1 VA-azir Jan, I. L. R 10 All. 50 at p. 67 : 

188’ A. W. N. 271, p 0 r Mahmood, J. 

2. Elaneb''nn Chandra -Singh o- Yeni.-tnbam 


Maimii Singh. A. 1 R. 1962 Manipur 
23 at pp. 21, 24 : (1962) 1 Cr. L, J. 618. 
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offences are committed in the same transaction, the assessment of 
punishment will be governed by the provisions embodied in Sec. 71 of 
the Indian Penal Code". 

An offence under Sec. 2'?9 is distinct from an offence under Sec, 337 
or Sec. 338 and, therefore, a person convicted of an offence under 
Sec. 337 or Sec. 338 ran also be convicted for an offence under Sec. 279. 
If, however, the two offences are committed in the same transaction. 
Sec. 71 will govern the assessment of punishment. If a person drives a 
vehicle or rides on a public way in a manner so rash or negligent as to 
endanger human life or to be likely to cause hurt or injury to any 
other person, he commits an offence, against public safety. If, by so 
driving a vehicle or riding on any public way, he causes au injury to 
any other person he also commits an offence puaibhable under Sec. 337, 
Indian Penal Code, and if he causes grievous hurt, he commits an 
offence punishable under Sec. 338, Indian Penal f'odc. If by such rash 
or negligent driving the accused has caused injury to some person, 
offences punishable under Sec.s 279 and 337, Indian Penal Code, will be 
committed, and acquittal of the offence under Sec. 337 or Sec. 338, 
Indian Penal Code, as a result of the compounding will still leave the 
charge under Sec. 279, Indian Penal Code, outstanding.^ 

(1) Ofenciis in the same transaction . — The thirteen illustrations 
appended to Sec. 235 of the Procedure Code are cases in which the 
Legislature saw no obje^-tion to the separate conviction of the offender. 
These cases furnish an apt contrast to the two illustrations appended to 
this section. 


Rescuing from 
lawful custody aoa 
assaultiog public 

servant. 


Take, for instance, the first illustration of the two sections i A 

person rescues another from lawful custody. It is an 
offence complete and entire by itself. He is resisted 
by the custodian who is ther eupon <rr evouslylwounded.^ 
Now, since the wounding of the custodian was not a 
part of the offence of rescuing a person from lawful 
custody, the offender may be not orily tried but also punished for the 
two offences. But suppose that the person rescued was re-captured by 
the constable, and the rescuer thereupon made another effort to rescue 
him with success. Here, since the second rescue was a part of the same 
intention in pursuance of the same design^ the offender could not be 
convicted as for two offences to rescue a person in custody. 


Where a person breaks into a house, and removes property which 

happens to b. ioag to several persons, he is guilty of 
of property orily one offence, and not of as many offences as there 

ferent persons. are owners.-^ Where a gang of dacoits, in pursuance 

of the common object of robbery, attacked at the same 
time two houses of different owners in the same village, it was held that 
they could only be convicted of one offence of dacoity and not of two 
offences because of the two houses robbed ** For the 9\me reason there 
could be only one conviction of a guard in charge of a goods train for 


1. Nanalal Hart Shanker v. State of G jjarat, 
A. 1. R. 1969 Guj. 62 at pp 63, 64, 65 : 

1. L. R. (1358) Guj. 338 ; Sta;e u. Gulam 
Mcer, A. I R. 19.6 M. B 141 ai p. 144j 
State V. Kamalakar Prabhakar fuvekar, 
A. 1. R. 1960 Bom. 269. 

2. Section 235, 111. (a), Cr. P. G. ; cj. this 


section. 111. (6). 

i. Shaikh Nfoneah, 11 W R. 38, tollovvcd in 
Krishna, ( 897) B. N. J. 927 ; Nga Po, 
(18H2) S. J. L. B 168; San HU. (i889) 
S. J. L. B. 475. 

4. Nga Sao Dan, (1889) S. J. I* B. 444 
[followed in L. B. R. (1872-92) 47], 
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robbery of peoples* goods from separate bags in a truck.^ In such casesj 
the rule applicable appears to be this, that if the property^ which it was 
the thief's intention to take, was lying handy so as to be available by 
one act of trespass, or which was so seized, then the moving of each 
article in the course of removal of the whole bulk of property cannot 
ordinarily be considered to be a distinct theft. The thieving project 
in such a case was single alt^hough it may have been achieved in detail, 
and the fact that the spoil taken consisted of several things whether 
belonging to the same or to different owners does not necessarily break 
up the unity of the transaction. If, on the other hand, the property 
taken consisted of a number of articles so distinctly or diversely situated 
as to require a distinct act of trespass or a distinct enterprise for the 
removal of each, the transaction must be ordinarily held to have been 
not single but complex, and its achievement to have involved the 
commission of more than one separate theft. ^ 


So if a person at one time criminally intimidates three persons, he 

has been held to commit three separate offences, and 
not merely one,^ but it may not always be so.* 


Criminal intimi- 
dation of several 
persons. 


So where the accused had abetted criminal breach of trust by two 

persons he was rightly held liable to suffer the penalty 

Abetment of two I'qj. committing two offences.® 
persons to commit ° 

criminal breaches 

of trust. 

When a person is found guilty of illicitly manufacturing liquor, 

ordinarily only one sentencf^ (subject to the limit as 
Illicit manu^cture regards aggregate punishment imposed by Sec. 71, 

°ion*of manufa^uriiig Pf^nal Code) should be passed for that offence and no 
materials and liquor. separate sentence should be passed for the offences 

of possessing materials or apparatus for manufactur- 
ing liquor and for possessing liquor. Of course, if the accused is shown 
to be in possession of liquor not distilled bv him. the act of possessing 
such liquor cannot be said to be covered by the act of manufacturing 
liquor, and it would not only be legal but also proper to pass separate 
sentences for the different offences.® 

Where there are two criminal offences committed, more or less 
arising out of the same circumstances, it is a mistake to impose a double 
sentence.'^ 

(2) Unity of intention . — The unity of offences thus depends upon the 
unity of transaction as well as upon the unity of intention. 


1. Har Dial. (1905) P. R. No. 58. 

2. Ali Mahomed. 1 I. C. (Gal.) 335. 

3. Goolzarkhao. 9 W. R- 30. 

4. L. B. R. (1872-92) 492 

5. Babujan (Sheikh), A. I. R. 1923 Cal. 
403 (I) at p. 403 : 25 Cr. I,. J. 219 : 76 
I. C, 651. 

6. Pujamal Awadayappa v. State of Bom- 
bay, A. I, R. 1951 Bom. 244 at pp 244, 
245, 248: I. L. R. (1950) Bom, 795:52 


Bom. L. R. 788, relying on Mahmud 
Ali Khan t/. Emperor. A- I. R. 1933 All, 
438 : I. L. R. 55 All. 557 i 34 Cr. L. J. 
64' ; alio fn r« Vyapuri Kavandao. 
A. I. R. 1939 Mad. 574 : 41 Cr. L.J. 92; 
Emperor o. Kisao Narayan, A. T. R. 
1951 Rom. 186 : 52 Bom L. R. 280. 

7. Bhagu ti. Emperor, A- I, R. 1932 Lah. 
365 at p. 366 : 33 Cr. L. J. 413. 
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Trespass or home- 
breakiog and theft 
of different pto- 
perties. 


Thus, suppose a thief goes to a threshing-floor where the grain of 

several cultivators Is stored, and steals a little from 
every heap- Her«* it lis plain that there was presum* 
ably but one act of thieving accomplished through one 
and the same trespass, unless it appears that he had a 
distinct design against each of the several owners. 
Such, however, will be the presumption in a case where the thief picks 
the pockets of several persons in a crowded place, ^ or where he breaks 
into three houses and steals property therefrom.* These and similar cases 
are thus subject to the rule that there is a unity of intention, and the 
acts constituting the offence are one single continuous transaction, 
there should be only one conviction,^ though the offences may be several 
and di8tin<'t. So where a person breaks into a house with intent to 
commit theft, and does commit Itheft, the question at one time was 
whether he had committed two offences, or only one, and the Courts 
were by no means agreed.* It has, however, been now settled by the 
Legislature that in such a case he commits only one offence.® And this 
was the view current under the Procedure Code of 1872.® 


(3) Proximity of time and similarity of aetion and result . — The question 
whether certain acts are the component parts of the same offence, 
depends upon whether the several acts were or were not a part of the 
same design, which again depends no less upon the proof of circums- 
tances evidencing intention as upon the interval of time and place 
by which’ the several acts are separated. Suppose that in the above 
illustration of house-breaking and theft, a burglar had broken into the 
bouse but was scared to flee. He, however, returned afterwards the 
following night and committed the theft. Here the two offences were 
distinct, because they were severable and were committed after an 
interval of time. They would, therefore, be separately punished. So 
where four policemen were charged with ill-treating the complainant 
Hamma, his wife Mst. Rakhma, and his son-in-law Yellia, during the 
course of a police investigation into a case of theft the question was 
whether the several acts of ill-treatment, between the 5th and 18th 
January, 1899, constituted only one offence or several offences, and it 
was held that the several acts of violence between those dates could be 
rightly recorded as constituting only a single transaction. But the ill- 
treatment of Mst. Rakhma in different places was not taken in the 
same light, nor was her wrongful confinement and the hurt caused to 
her on a previous day held to be a part of the same transaction.^ And 
even as regards Hamma Chough the several hurts could be tried together, 
they were held to constitute separate offences. ° 


1. C. P Cr. C., Pt. 2, No. 20. 

2- 4 M. H. C. R. (App.) 27. 

3. 6M.H. C. R. (App.l 47. 

4. The view taken io Calcutta was that in 
•ueb a case there could be only one con- 
viction— Tunaokoch. 2 W. R. 63 ; Cb>- 
tun, 5 W. R. 49 ; Nobo Pullee, 6 W. 
R. 49 ; Mussahur Dooudh, 6 W. R. 92 ; 
Sahroc. 6 W. R. 31 ; Ramebarao, {1866) 

B. L. R. (Sup. Vol.) 488 (F. B ) ; eontra in 
Tincouree, (1864) W. R. 3». The other 
three Courts had dis^fented from this 
view— Anwarkhan, 9 B. H C. R. 172; 
Tukaya, I. L. R. 1 ,,Bom. 214 : 4 M. H. 

C. R. (App.) 37 ; Daulatya, I. L. R. 3 


All. 305 ; Zor Singh, 10 All. 146 ; but 
the Calcutta view has since been accep- 
ted by the Legislature, Sec. 35 ill., Cr. 
P. C.. the illustration now omitted by 
the Criminal Procedure (Amendment) 
Act. 26 of 1955. 

5. Section 35 ill.. Cr. P. C., the illustration 
now omitted by the Criminal Procedure 
'Amendment) Act, 26 of 1955. 

6. Anwar Khan. (1872) Bom. ( u^^rep.) Rul. 
23id May ; Govinda. (1873) B. U. C. 
79 ; Noujan, 7 M. H. C. R. 375- 

7. Nga Tha, 15 1 C. 485. 

8. Fakirappa, I. L. K.. 15 Bom. 491. 

9. Ibid. 
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Proximity of time combined with intention and similarity of 
action and results are elements for consideration whether the acts 
alleged form the same transaction or not.^ The utility of this principle 
as a test was well brought out in a case in >vhich the facts were these. 
Four robbers waylaid a party of women and their attendants on a 
road leading from Batesar Fair at 8 p.m, with the object of robbery. 
Whilst the robbery was being carried out, a Chaukidar, attracted by 
the noise, ran up shouting : “Take care, I am coming"'. Upon this the 
four thieves ran up and ’hit the Chaukidar with sticks, fracturing his 
skull, from which injury he died. These men had committed another 
robbery on the same evening between 5 and 6 o’clock on the same road, 
about three miles distant from the scene of the murder. They were, 
therefore, charged at the same trial for two robberies and murder, and 
the question raised on appeal was whether they could be so tried j it was 
held that they could not, because the three offences were not immedia- 
tely connected with each other so as to be jointly triable. In this case 
there was proximity of time and place, but no unity of intention, which 
is the reason for holding the joint trial of two riotous factions irregular 
though not illegal.® In such cases, the applicability of the section is out 
of question, for the three offences could not be regarded as parts of the 
same offence, and Illustration (6) of the section excludes such cases 
from its purview.-^ 


8. Illustrative cases. — Where in a conviction under Sec. 323, 
I. P. C., read with Sec. 149, I. P. O., it was found that the charge 
really should have be.:n under Sec. 332, I. P. G., read with Sec. 149, 
I, P. G., the High Gourt while convicting the accused under Sec. 332, 
I. P. G., read with Sec. 149, I. P. G., remarked that a further conviction 
under Sec. 323, I. P. G., read with Sec. 149, I. P. G., becomes quite 

unnecessary.'* Where a head constable falsely charged 
cha.'g* ‘and gi“ng “ person for gambling and supported his action by 
fahe evidence. lalse evidence, the two oifences were held to be 

distinct and by no means parts of each other.^ This 
view follows an older case the facts of which are not reported, but in 
which Kemp and Glover, JJ.. generally laid down that “the offence of 
making a false charge and the offence of intentionally giving false 
evidence in any stage of judicial proceeding are not cognate offences, 
nor are they parts of one and the same offence”. ° So. again, it has 
been laid down by thr same Gourt that the offence of kidnapping and 
offence of selling for the purpose of prostitutionjarc distinct and separate 
offences, for it does not follow that because a person entices away a 
minor girl under the age of 16 years out of the keeping of her lawful 
guardian it is necessarily with the intention of selling her for the pur- 
pose of prostitution.’ 


1. Jardinc. J., in Vajjrani. I. L. R- 1 
Bom. 414. 

2. Mulua, I. T.. R 14 All 502. 

3. In re Choragudi Rai Jagadish, 15 C. W. 
N. 732 : 5 I. C. 847 ; Baau. 8 W. R. 
47 ; Suroop Chaoder Paul, 12 W. R. 75 ; 
Cbandia Bbuiya, I. I . R. 20 Gal. 537. 
Id Bachu v. Sia Ram, I. L. R. 14 Cal. 
35P, the Court, however, set aside the 
-onviction ; but tbts was not concurred 


in Cbandra Bbuiya, view I. L. R, 20 
Cal. 537. 

4. T^okeband Bira Stngb tt. Manipur 

Administration. (1962) 2 Cr. L. J. 147 
at p. 155. 

5. Pir Mahomed, I. L. R. 10 Bom. 254 ; 
Balwant. 14 B. L. R. 41. 

6. Abdul Azeez. 7 VV. R. 59. 

7. Doorga Dass, 7 W. R. 104 (Rev. p. 68). 
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Where an act of restraint or confinement in an attempt to kidnap 

has been done in furtherance of the attempt, and goes 
Wrongful restraim to form part of that offence and is not done with an 
and kidnapping. intention or object which can be separated from the 

general intention to kidnap, it will constitute an 
integral part of that offence, and should not form the subject of a 
separate conviction and senence.^ So where certain emigration agents 
induced two persons to leave their home on the pretence of obtaining 
service in India, and go to Azamgarh and thence to Ghazipur. the real 
intention being to ship them off as emigrants to Uemerara or 
Trinidad, and with that object they were confined in the two cities for 
a number of days, upon which the emigration agents were prosecuted 
for wrongful conhnement and attempted kidnapping, it was held that 
inasmuch as the wrongful confinement was in furtherance of the attempt 
to kidnap, and was in fact a part of that offence, and as it was not done 
with any intention or object which could be separated from the general 
intention to kidnap, it was a part of that offence and could not be the 
basis of an additional conviction.^ So where a Brahmin enticed away a 
girl of 1 1 years and sold her to one Bissessur, to be married to his son, 
where she remained for two days, after which she was taken to a relative, 
where she remained for a month, after which she was transferred to 
other places, till the police rescued her, and prosecuted the Brahmin and 
Bissessur along with others, the former for kidnapping (Sec. 363) and 
kidnapping a woman for forcible marriage (Sec. 366), it was held that 
they could not be convicted under Sec. 366,^lbut probably, it would have 
been more correct to say that though they were rightly convicted under 
Sec. 366, they could not be convicted under Sec. 363. 


The same rule cannot, however, be extended to offences under 
Secs. 353 and 372, the la' ter of which is distinct from kidnapping, and 
is as such separately punishable.- On the other hand, where the 
prisoner, being found guilty of kidnapping a child with the intention 
of robbing it, was convicted both under Sec. 363 as well as Sec. 369, it 
was held that the conviction under Sec. 363, could not be sustained, as 
an offence under that section was included in that described in Sec. 369.® 
So where a Sessions Judge had directed the commitment of the accus- 
ed for adultery (Sec. 49/) after the accused had already been convicted 
on a charge of enticing away (Sec. 498). the High Court held that if the 
committal was considered necessary, the Judge should have annulled the 
accused's conviction fur adultery, for there could not be two convictions 
on the same collection of facts, the requisite intention in the one case 
being the substantive delict in the other.® 


In fact, where the offence is one, it docs not matter what means 

are employed to commit it. Where the accused was 
Criminal intimi convicted of criminal intimidation under Sec. 506, a 

convictior. under Sec. 507 could not be superadded to 
the intimidation on the ground that the accused had 
posted up an anonymous communication against the same person.*^ 


1. Mangorco. 6 N. V\. P. H. C K. 293. 

2. Ibid. 

3. Iirce Panday, 7 VV. R. 56. 

4. Doorga Dasi, 7 W. R. 104 (Rev. p. 68j, 


5. Po Lau, 5 P>ur. L. J. 77 t 19 I. G. 167 ; 
Shania Shaikh, 8 W. R. 35. 

6. 5 M. H. C. R. (.A.pp.) 16 

7. Zora, 4 B. H. C. R 12. 
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Where person ig charged with giving false evidence, a number of 

lies in a continuous deposition only constitute one piece 
Giving false evi- of false evidence, though the same lie in two depositions 
'®*^®** v.'ould constitute, and be punishable as, two distinct 

offences.^ 


The double conviction of the accused for trespass and rape has 

been justified on the ground that one offence was not 
Trespass and rape, involved in the other.® but presumably no rape in that 

case was possible without trespass. 

There is, of course, nothing in this section to preclude the Court 

from convicting the offender for two or more offences 
Distinct ofifences. if they are distinct, and separately punishable under the 

Code. Such is, for instance, the offence of kidnapping 
and rape,^ house-breaking at night with intent to commit theft punish' 
able und^er Sec. 457 and theft as a distinct offence punishable under 
Sec. 380/ But from the same reason a man cannot be awarded conse- 
cutive sentences under Secs. 394 and 397, though acts of preparing 
(Sec. 399) and assembling (Sec. 40^) for the purpose of committing 
dacoity, constitute under the Indian Penal Code two distinct offences.® 


Ihus, where an accused stole a bullock from the jungle where it 
, has been put to graze by its master, a cartman and then 

chief. killed it for food, it was held that he could be convicted 

for the offences of theft and mischief at one trial and 
could be sentenced separately for both the offences, as the two 
offences are not only distinct, but are covered by two separate defini- 
tions and were committed at different times.® But a contrary view was 
taken in Hussain Buksh Mian v. Emperor? 


The offences of possessing stolen property under Sec. 411 and of 

voluntarily concealing the same property under Sec. 414 

iDff recciv- ^ave be held to be identical for the purpose of punish- 
.og,.ol«n property, applies only 

when there has been no actual receipt of the stolen property and the 
act of concealing, or assisting in concealing stolen property, does not 
aggravate the offence of receiving it, the acts of the person being 
throughout parts of one single continuous transaction.® So where a 
person has obtained property by a criminal breach of trust, he may be 
convicted for that offence, but he cannot at the same time be con- 
victed also for receiving or retaining stolen property under Sec. 411, 
for a person cannot be said to receive or retain stolen property which 
he had already stolen Mimself, bv getting possession of it by committ- 
ing a criminal breach of trust. Section 411 applies to a person who 


1. Castro o. Queen, 6 A. G. 229. 

2. Labh Siogh v. Emperor, A. I- R* i923 
Lab. 291 at p. 293 : 24 Gr. L. J. 877 ; 
but tit Malu, I L,R. 23 Bom. 706 (F. B.). 

3. Ghulam Muhammed, I.L.R- 7 Lab. 484. 

4. NCamrez, 89 I. G. (Gal.) 390 ; Sital, 
I, L. R. 17 Luck. 613 ; l» ft Naicsa 
Mudaliar. A. I. R. 1945 Mad. 330 at 
p. 330 : 47 Gr. L. J. 157 t (1945) I 
M.L.J. 179 : 1945 M.W N. 106(1) t 58 
L. W. 75 (1) ; Shaikh Idris y. Emperor, 
A. I. R. 1939 Pat. 349 : 40 Gr L. J. 
751 : 20 P. L. T. 736 ; Emperor v. 


Yeshaba Sakhoba Patil, A. I. R. 1938 
Bom. 463 at p. 464. 

5. Ghulam Rasul ». Emperor, A. I. R. 1925 

Lab. U9 (2) at p. 120. 

6. Nge Paw Din o. Tbe King, A.I.R. 1938 
Rang. 138 at pp. 138. 139 : 29 Gr. L. J. 
607 : 175 I. G 515 ; also Emperor 
y. Bbaman Surjt, A. 1. R. 1936 Bom. 
172 ! I. L. R. 60 Bom. 627 : 37 Gr. L. J. 
553 : 38 Bom. L. R. 164. 

7. A. I. R. 1925 Pat. 34 : 26 Gr. L. J. 277 ; 

3 Pat. 804. 

8. 4 M. H. C. R. (App.) 13. 
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receives dishonestly property that has been stolen, or who after it has 

been stolen by some means or other, obtains control over it, as to 
instance if it is brought to his house, and he. knowing it to have been 
acquired by theft, retains it. Where, therefore, the attributes of 
‘^stolen property” only became attached to it by the fact of misappro- 
priation it could not be said to have been stolen when it was received 
by him.^ In other words, the property was not stolen 
the prisoner received it j it became so ai soon as he had committed its 
misappropriation. As possession was necessary for misappropriation, 
the one was a part of the other and could not be otherwise treated, bo, 
a person cannot be convicted of using certain forged documents under 
Sec. 471, and of having them in his possession with intent to use th^em 
under Sec. 474 ; for “he could not well have used them unless he had 

them in his possession”.^ 

The conviction separately under Sec. 120-B and under Sec. 295, 

Penal Code, is warranted by law. Section 71 ol the 
Code does not apply.^ Section 71. I. P. C^, docs not apply 
CO conspiracy as defined in Sec. 120 B, I.P.L. ,i. c. in con- 
nexion with an offence committed in consequence of a 
other words, the conspiracy to commit an offence and 
theTcVual commUsicn of the offence are two separate and distinct 
transactions and an accused cau be punished for both. 


CoDspiracy and 
oilence io conse- 
quence of it. 

conspiracy ; in 


But this reasoning would not hold good in a case where a zamindar 
employed one Bhagi to secrete stolen railway pins in the fields and 
godown of his enemy Sedari for the purpose of implicating him as the 

thief. Here the zamindar had (a) secreted stolen pins and {b) he had 

by doing so fabricated faUc evidence againsc Sedan, and ao the one act 
was no part of the other, though the two acts were done with the same 
intent, the accused was he!d to have committed two distinct oftences 

and not only one offence under the Code.® In another case, the accused 
had cut down and appropriated a tree standing on Government land, 

whereupon he was convicted of mischief (Sec. 421) as well as o c 
(Sec. 379), and his conviction v/as upheld on the ground that the mis- 
chief was complete before the theft could have commenced.'^ But this case 
overlooks the fact that there could be no theft unless the crec was severe 
from the ground, and that as its severance was with the intentmn of 
committing theft — an act necessary for that purpose— there could be no 
double conviction for mischief a*! well as theft. Ibis, at any was 

the view taken in tv/o Calcutta cases in which mischief and thelt were 
regarded as parts of one and the same offence.'^ And it is clearly t c 

correct view. 


This section prescribes a rule that in an offence, the several com- 
ponent parts of which themselves constitute different 
Riotiiig ?nd butt, offences, the sentence should not exceed that prescribed 

for any one of them. But it naturally leaves the 


1. Shaokcr, 2 N. W. P. H. Cr. 312 ; Sheikh 

Mudun, 1 W. K. 27 ; Srccmuni, 2 W.K. 
63 ; Sceb Cburao, 11 W. H. i2. 

2. Nuaur Ali, 6 N. W. P. H. G. R, 

3. Ghulam Husaiu u. Btriperor, h. 1. R. 

194b All. 182 ai p. 184 : I. L. R. tU45) 
All. 127 : 4d Cr. L. J. 687 : 220 1. C. 
411 : 19*5 A. VV. R. (H. C.) 19 ; tet also 
Abdul Salim z. Emperor, 1. L. K. 49 

I. P. G.— 56 


Cal. f'/3 : A. 1. R. 1922 Cal. 107: 26 
C. W. N. 630. 

4. Balsi Huddar Emperor, A. I K. 1933 
Nag. 252 at p. 253 : 148 1. C. 157 : 35 
Cr. L. J- 594. 

5. Rimc»hwar Kai, I. L. R- 1 All- 379. 

6. Narayan, 2 B. H. C. R. 392. 

7 Bichuk o. Auhuck. 0 W. K. 5; Sabrec, 8 
W. R. 31. 
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question what component parts constitute distinct offences to be deter- 
mined by reference to other sections of the Code. Two such sections 
have given rise to some judicial conflict now sought to be reconciled by 
amendment of Sec. 35 of the Criminal Procedure Code. The conflict 
relates to whether in a case of riot accompanied by the causing of hurt 
or grievous hurt the two constitute a single offence of riot or are a com- 
pound offence in which rioting and the causing of hurt or grievous 
hurt constitute distinct offences calling for separate sentences. The 
four sections germane to the discussion are Secs. 141, 149, 319 and 
Sec. 349. Section 141 ^‘Fifth'* provides that an assembly that does any 
of the acts mentioned in the section by means of criminal force is an un- 
lawful assembly punishable under Sec. 143. Section 149 enacts a rule 
of constructive liability, and Sec. 3l9 includes in the dcflnition of hurt 
the causing of bodily pain, while Sec. 349 defines criminal force in large 
terms and would include the causing of hurt, though in the punitive 
sections it is limited to common assaults. Now, if we take all these 
sections together their cumulative effect seems to be that the offence 
of ‘rioting does necessarily postulate the use of some force, and that, 
therefore, where in such offence hurt is caused by a person or persons 
unknown, the rioters cannot be separately convicted of the two offences 
of rioting and the causing of hurt, and it has been so held in some 
cases. ^ 


But it is, of course, clear that where any of the rioters is found to 
have caused hurt, he becomes personally liable for his act, since Sec. 149 
has then no application, and it has been so held.^ But on the first 
point the cases are, in spite of the amendment ,of Sec. 35 of the Cri- 
minal Procedure Code, by no means unanimous since some cases have 
held before the amendment and still continue to hold that since the use 
of criminal force does not include the causing of hurt of a dual convic- 
tion even to those cases is legal, though the sentence must not exceed 
that prescribed for rioting as provided in this section.^ Thus, in Queen- 
Empress v. Ram Pratab,'^ Straight, J., held that a member of an unlawful 
assembly, some members of which have caused grievous hurt, could not 
lawfully be punished for the offences of rioting as well as for the 
offence of causing grievous hurt. This was dissented from in Empress v. 
Bisheshar^ on the ground that Sec. 149, I. P. G , does not create a subs- 
tantive offence but merely declares a principle of common law that an 
accused who comes within Sec. 149, I. P. C., cannot put forward as a 
defence that it was not his hand which inflicted the injury. Section 71 
was, therefore, held not to come into play. 


1. Niltnony Poddar, I. L, R . 16 Cal. 442 
(F. B.), overruling centra in Lokeoath, 
r. L R. 11 Cal. 349 ; Kiamuddi Kari- 
kar o- Emperor, I. 1», R- 51 Cal. 79 ; 
Ponniab Lopes, I. L. R. 57 Mad. 643 ; 
Bajo Singh, I. L. R. 8 Pat. 274 ; Basir- 
uddin. lot I. C. (Cal.) 660 ; Amiruddin, 
A. I. R 1925 Cal. 217 ; Hareodra Bar. 
man, A. I. R. 1931 Cal. 606 ; Baradi, 
(1909) 3 S.L R. 224 ; but see In r$ 
Mekraj Ali Sahib, A. I. R. 1939 Mad. 
787 : 41 Cr. L. J. 17. 

2. Mobur Mir, K L.R. 16 Cal. 725; Ferasat, 

I.L R 19 Cal. 105 ; IRam Anguthna, 
I. L. R. 40 Cal. 511 ; Kapil y. Rabbani, 


A. I. R. 1925 Cal. 1039 ; Sotha Valan 
V. Rama Kone, A. I. R. 1933 Mad. 338: 
I. L R. "6 Mad. 481 j 34 Cr. L. J. 273. 

3. Bana Punja, I. L. R. 17 Bom. 260 

(F. B.) ; Malu, I. L. R. 23 Bom. 706 

(F B.) ; Piru. I. L. R. 49 Bom. 916 ; 

Ram Sarup, I. L. R. 7 All. 757 (F. B.), 
following Dungar Singh, I. L- R. 7 All. 
29 ; Bisheshar, 9 All. 645 ; Wazir Jan, 
!. L, R. 10 All. 58 J Sotha Valan ». 
Rama Konc. I. L R. 56 Mad. 481. 

4. I L. R. (1883) 9 All. 451 : 1883 A.W.N. 
241. 

5. I. L. R. (1887) 9 Ail. 645 : 1887 A.W.N. 

49. 
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The leading caic on the subject is that of Nilmony Poddar^ in which 

a majority of four Judges out of five approved of the 
Leading case. view taken in Queen^Empress v. Ram Pratab^ and held 

that separate sentences passed upon persons for the 
offences of rioting and grievous hurt were not legal where such persons 
individually did not commit any act which amounted to voluntarily 
causing hurt but were guilty of that offence under Sec. 149, I. P. C. In 
the majority judgment it was remarked that — 


'‘The offence of voluntarily causing hurt under under Sec. 324 
. coupled with Sec. 149, I. P C., is primarily made up 

Majority view. two parts, viz (1) of their (the appellants in that 

case) being members of an unlawful assembly, by which force and 
violence were used in prosecution of its common object and the 
members of which were armed with deadly weapons | and (2) of 
the offence of voluntarily causing hurt being committed^ by two 
other members of the unlawful assembly in prosecution of its 
common object. The first of these two parts is itself an offence, 
viz. rioting armed with deadly weapons, under Sec. 148, I. P. G. 
It is now here expressly provided in a law that, under the^ cir- 
cumstances set forth above, the offender may be punished 
separately forithegtwo offences constituted by the whole and the 
part separately. Therefore we find that all the conditions laid 
down in para. l,Sec. 71, I, P. G., are present here. Consequently, 
the infliction of separate punishments for the two offences is 
illegal under it.** 


Tottenham, J., who dissented, expressed his willingness to adopt 
. the view if Sec. 149, 1. P. G., defined and made punish- 

Donty view. able a specific offence, which in his view it did not. But 

in Barendra Kumar Gkose v. Emperor,^ their Lordships of the Privy Council 
said i 


‘‘The other part of the appellant’s argument rests on Secs. 114 

... and 149, and it is said that, if Sec. 34 bears the 
V^w? meaning adopted by the High Court, these 

sections arc otiose. Section 149, however, is 
certainly not otiose, for in any case it creates a specific offence 
and deals with the punishment of that offence alone.” 

This would appear to uphold the majority view. The learned 
Calcutta veiw Chief Justice in the Full Bench case of Pfilmony Poddar v. 

Queen-Empress^ said i 


‘‘In this case the offence of voluntarily causing hurt under 
Sec. 324 coupled with Sec. 149 of the Indian Penal Gode^ ^of 
which these appellants have been found guilty, is primarily 
made up of two parts, viz. i (1) of their being members of an un- 
lawful assembly by which force and violence was used in prose- 
cution of its common o4»ject and the members of which 
were armed with deadly weapons ; and (2) of the offence of 
voluntarily causing hurt being committed by two other members 
of the unlawful assembly in prosecution of its common object. 


1. I. L. R. (1819) 16 Cal. 442 (F. B.). 52 Gml. 197 : 52 I. A. 40 : 26 Gr. L. J. 

2. I. L.R. (1883) 6 All. 121 : 1883 A.W.N. 431 i 85 T C. 47. 

^ 241. 4 . (1889) 16 Cal. 412 (F. B.). 

3. A. I. R. 1925 P. C. 1 at p. 7 : I. L. R. 
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*1 he first of these two parts is itself an offence, viz. rioting, armed 
with deadly weapons, under Sec. 148 of the Indian Penal Code. 
It is nowhere expressly provided in law that» under the circum- 
stances set forth above, the offender may be punished separate- 
ly for the two offences constituted by the whole and the parts 
respectively. Therefore we fiod that all the conditions laid 
down in paragraph 1 of Sec. 71 of the Indian Penal Code are 
present here. Consequently the infliction of separate punishment 
for the two offences is illegal under it." 

Now in Kiamuddi Karikar v. King-Emperor^^ following the decision 
in Pfilmony*s ciise,^ it was held that — 

"In the present case the first conviction was under Sec. 147, 
I. P. G., instead of Sec. 148 as in the Full Bench case i and the 
second conviction was under Sec. 325/149 instead of Sec. 324/149 
as in the Full Bench case. It being admitted that the Full Bench 
decision is applicable to the present case, the infliction of 
separate punishment for the two offences is illegal under 
para. 1 of Sec. 71 of the Indian Penal Code. It was suggested by 
the learned counsel for the Crown at one time during the course 
of the argument that there was a difference between the case, 
which we are now considering and the Full Bench case, inas- 
much as the learned Judge who tried this case directed that the 
two sentences should run concurrently. I do not understand 
how that can make any difference. The provisions of para. 1 of 
Sec. 71 forbid the infliction of separate punishments for the two 
offences in a case to which those provisions apply." 

The Full Bench decision in .N'ilmony^s case has been followed not 

only in the cases of that Court,® but also by the High 
Other High Courts Courts of Madras/ Nagpur,® and Patna,® the Chief 
followed the leadiDg Qourt of Sind*' and the Judicial Commissioner's Court 

at Bhopal.® The High ■ ourt of Andhra Pradesh has 
also held that two separate sentences cannot be awarded, one for 
rioting and the other for the substantive offence read with Sec. 149 of 
the Penal Code. The sentences would be illegal as contravening the 

provisions of this section.® 


1. A. I. R. 1924 Cal. 771 at p. 773 ; I.L.R. 
51 Cal. 79. 

?. (1889) 16 Cal. 442 (F B.). 

3. Riamuddi Karikar o King-Emperor, 
A. I. R. 1924 Cal. 771 at p. 773 : I.L.R. 
51 Cal. 79 : 25 Cr. L. J. 94.^ : 81 I. C. 
593: Baiiiuddin Emperor. A.l.R. 1927 
Cal 931 at p. 931 : 31 C. W. N. 532 : 
28 Cr. L. J. 484 ; Kitabdi u. Emperor, 
A. I. R. 1931 Cal. 450 : 35 C. W. N. 
18 “ : 32 Cr. L. J. 890} Harendra Barman 
V. Emperor, A- I. R- 1931 Cal. 606 : 35 
C. W. N. 345 : 33 Cr. L. J, 1. 

4. ponniah Lopes o Emperor. A. I. R. 1934 

Mad. 388 at p. 389 : I. L. R. 57 Mad. 
643 I 66 M. L. J. 572: 35 Cr. L. J. 
1226. 


5. Baldeo Siogh o. Emperor, A. I. R. 1940 
Nag. 120 at p. 121:41 Cr. L. J. 360: 
1940 N.L J. 46 : 186 I. C. 681. 

6. Bajo Singh v. Emperor, A, 1. R. 1929 
Fat. 263 at p. 264 : L L. R. 8 Pat. 274 : 
31 Cr. L. J. 83 i 10 P. L. T. 353 j Pesb 
Muhammad *. Emperor. A. I. R. 1942 
Pat. 319 at p, 320 : 43 Cr. L. J. 742. 

7. Haji D, Emperor, A. I. R. 1943 Sind 212 
atp. 218:1. L. R. (1943) Kar. 132: 
45 Cr. L. J. 130. 

8. Moolchand o. State, A. I. R. 1955 
Bhopal 9 at p. 14 : A.l.R, 1955 Cr. L.J. 
1033. 

9. Hussainappa, In re, 1958 .^ndh. L. T. 
109. 
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In Bombay, however, a different view was taken. Agreeing with 
the view taken in Quetn^Emprtss v. Bisheshar,^ a Full Bench of the 

Bombay High Court held that where a person is 
Bombay and convicted of rioting and hurt, and the conviction for 
Allahabad view. hurt depends upon the application of Sec. 149, I. P. G., 

it is not illegal to pass two sentences, one for rioting and 
one for hurt, though at the same time it was held that, whether Sec. 71 
applied or not, the total punishment that could be given should not 
exceed the maximum that the Court might pass for any one of the 
offences. 2 In Queefi’Empress v. Malu,^ another Full Bench of the same 
High Court held that a court, in awarding punishment under the 
provisions of Sec. 71, should pass one sentence for either of the offences 
in question and not a separate sentence for each offence, though if two 
sentences were passed and the aggregate of this did not exceed the 
punishment provided by law for any one of the offences, or the jurisdic- 
tion of the Court, it would be only an irregularity and not an illegality. 
This view of See. 71 was with reference to Sec. 35, Gr. P. G., as it then 
stood, and the explanation to that section. After the amendment of 
Sec. 35, Gr. P. G., in 1923, it has been held in Quee7i-Empress v. Pirn 
Rama,^ that the result of the amendment has restored the previous view 
of the law as taken in Queen-Empress v. Bana Punja,^ and the same view 
^ill bolds good in Bombay.^ It may be noted here that the Calcutta 
High Court in KitabPs casc,'^ and the Patna High Court in Bajo Singh’s 
have held that the decision in Pfilmony^s case® is in no way 
affected by the amendment of Sec. 35, Gr. P. G., which is still subject 
t^o Sec, 71, I. P. G.j and the Bombay view has been expressly dissented 
from in the Madras, Nagpur and Sind cases cited above. 

In Allahabad also where the conflict of views first started, the 
Allahabad H' h decisions seems to be in favour of the Bombay 

Court preftrrrd Bom- A® already observed, the decision in Ram 

bay view. Prulai'j case*® which was followed in the leading case 

, . of NilmonyJ^^ was dissented from in Bisheshar’s case,^® 

which was followed in the leading Bombay case of Bana Punja.^^ In the 
case of Wazir Mahmud, J., said . 

*Tt seems to me that where certain acts constitute more than 
one offence, whether such offences do or do not fall under the 
purview of Sec. 71 of the Indian Penal Code, and the accused is 
charged and tried for more than one offence and the evidence 
establishes those offences, the Court is bound to convict him of 
those offences, though in awarding punishment the provisions of 
Sec. 71 of the Indian Penal Code, and Sec. 35 of the Code of 
Criminal Procedure would of course have to be duly kept in 
view." 


*• I. L. R. 9 AU. 645. 

Bana Punja, I. L. R. 
17 Bom. 2o0 (F. B.). 

23 Bom. 706 : 1 Bom. L. R. 142 

^ (F. B.). 

4. I L.R. 49 Bom. 916. 

l.L.R. 17 Bom. 260 (F B,). 

. t$ Pujamal Awadayppa v. State of 

A* ^351 Bom. 244 at pp. 
446. 247 : I. L. R. \1950) Bom. 793 : 52 


Bom. L. R. 788 t 52 Cr. L. J. 437. 

7. A.I,R. 1931 Cal. 450 .at p, 451 : 35 
C.W.N. 184 : 32 Cr. L. J 890. 

8. A. I. R 1929 Pat. 263 at p. 264. 

9. I L. R. 16 Gal 442 (F.B.). 

10. J. L. R. 6 All. 121. 

11. I. L. R. 16 Gal. 442 (F. B.). 

12. I. L. R. 9 All. 645. 

13. I. L. R. 17 Bom. 260 {F. B.). 

14. 1. L R KJ All. 58 at p. 63. 
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In Dharamdeo Singh v. Emperor,^ Walsh, J., observed that the decision 
in Bith«shar"s case,^ ‘*must be taken as having settled this 'matter^ so far 
as this Court is concerned, beyond controversy** . In Chhidda v, Etnpefor,^ 
Sulaiman, J., followed the above and further observed i '‘There can be 
no doubt that Sec. 149 creates no substantive offence in itself. It is 
merely declaratory of the law and makes a person who has been a 
member of an unlawful assembly liable for the offences committed by 
any other member of it. But Sec. 147 is a substantive offence in itself 
and makes a person guilty of the offences of rioting as distinct from 
actually causing any injury or hurt. Similarly, Sec. 323 is a distinct 
offence in itself. It would, therefore, seem obvious that there is nothing 
illegal in convicting a person of offences under both these sections.** 
In Sakab Raj Singh v. Emperor* Bajpai, J., agreeing with the above, 
observed i "As soon as the first injury is caused to any person force is 
used and the offence of rioting is complete. Subsequent injuries 
though inflicted in pursuance of the same common object, would be 
distinct injuries justifying a conviction under Sec. 323, Penal Code.** 
Even in the recent case of Tinyy, Slats,* the decision in Pfilmony*s 
was dissented from and Dharamdeo Singh’s case*^ was relied upon. In 
a Full Bench of the Allahabad High Court,® it was observed that — 


. an offence under Sec. 147 need have no ingredient 
which is common to Sec. 323, nor for an offence under Sec. 323 
there need be any ingredient which constitutes an offence under 
Sec. 147. There can, therefore, be no doubt that both arc separate 
offences for which separate convictions and separate sentences 
can be awarded. 


"I do not, therefore, think that any difference can be made 
between a case where one blow is given by a member of^ an ^un- 
lawful assembly and a case where more than one blow is given 
by a member thereof. In my view the restrictions given in Sec, 71 
will not apply to such a case.** 

The Supreme Court in Pfanak Chand v. State of Punjabf^ disagreeing 
with the views taken in In re Theethumalai Gounder and in Queen-Empress 
V. held that **a person charged with an offence fcad with 

Sec. 149 cannot be convicted of the substantive of^nce without a 
specific charge being framed as required by Sec. 233, Gr. P. C. 


The Bombay view was preferred in Oudh in the case of Raghubar 
y. Emperor, In this case York, J., held that Sec. 149, I. P. G., does 

create an offence, but only in the sense that it creaks 
Oudh Chief Court all tlic persons wiio hftvc tftken pftxt in d riot^ the 

game offence as is committed by the particular indivi- 
duals who cause hurt, or grievous hurt, or commit 
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14 A 

. L. J. 738 at p. 740 ; 

17 Gr. L. 

J. 


418 : 

A. I. R. 1916 All. 49. 




2. 

I. L. 

R. 9 All. 645. 
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24 A 

. L. J. 178 at p 180 i 

A. I. 

R. 19Zb 


All. 

225 : 27 Gr. L. J. 287. 

820 

s 34 Cr. 
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A. I. 

R. 1933 All. 819 at p. 


L. T, 

, 1099 : 1933 A. L. J. 
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R. 

5. 

A. I. 

R. 1952 All. 92 at p 

. 93 ; 

I. L. 


(1952) All. 56 : 1951 A. W. R. 
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597. 





6. 

I. L. 

R. 16 Gal. 442 (F. B.). 




7. 

14 A 

. L. J. 738 at p. 740 

; 17 Gr. L 

J. 


418 

: A. I. R. 1916 All. 49. 





8. Sundar Singh v. State, A. I. R. 195*1 
All. 232 at p. 2S4: 1955 A.L.J. 293: 1955 
A. W. R. (H. C.) 316 I 1955 Gr. L. J. 
671, overruliDg the decision in Abdur 
Rashid Khan o. State, 1952 A. L. J. 
392 : 1953 Gr. L, J. 711 : A. I. R. 1953 
All. 315. 

9. A. I. R. 1955 S. G. 274 at pp. 278-79. 

10. A. T. R. 1925 Mad. 1. 

11. I. L. R. 9 All 645. 

12. A. I. R. 1939 Oudh 91 at p. 93 t 40 Gr. 
L. J. 217 : 193 O. W. N. 27. 
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murder, or commit any other crime in furtherance of the ^common 
object ) but aa I understand it, their Lordships^ did not mean to say 
that it created a separate offence composed partly of rioting and partly 
of the offence constructively committed. Section 149, in fact, enlarges 
the area of guilt under Sec. 323 or Sec. 225 or whatever the section 
may be, in cases to which Sec. 147 applies. In my opinion, therefore, 
the dictum of their Lordships of the Privy Council does not render 
erroneous the dissentient view expressed by Tottenham, J., in ^ilmony 
Poddar v. Queen-Empress,^ or the view of the Bombay High Court in 
Queen-Empress v. Sana Punja/*-^ 


This was followed in a subsequent case^ of the same Court in which 
Madeley, J., expressly dissented from the decision in the Nagpur case of 
Baldeo Singh v. Emperor.^ 

The Rangoon High Court also had adopted the Bombay view.^ 

Rangoon alio favour- 
ed Bombay view. 


In Punjab it has been held in some cases that a person may be 
Punjab view legally convicted of both for rioting aa well as for 

causing hurt or grievous hurt.*' In the Full Bench case 
of Bhagwan Singh,^ Pfilmony*s case was distinguished on the ground that 
there the offence of rioting was not itself complete until the grievous 
hurt was actually inflicted, that is to say, the causing of the hurt was 
Itself the form of force or violence which constituted the offence of 
rioting and the person was accused of causing grievous hurt by applica- 
tion of Sec. 149.^ In Manak Chand v. Emperor, separate sentences under 
Sees. 353/147, I. P. G., were held to be illegal. In subsequent cascs/^ 
it has been held that separate convictions are not illegal, but the 
convicts should be sentenced only under one or the other of the two 
sections or the sentence should be made to run concurrently. 


The difference between the two points of view depends upon the 
Bm«o 1 the diff qtianlum of force included in Sec. 141. It is agreed on 
erence in views. all hands that it does not imply the use of unlimited 

force or violence, e. g. the causing of grievous hurt or 
death, though some cases go to the length of including grievous hurt as 
comprised in Sec. 141 j but in view of the amendment of Sec. 35 of the 
Criminal Procedure Code these should no longer be treated as 

authoritative. 


1 . 

Barendra Kumar Gboic v- Emperor, 
A. I. R. 1925 P, C. 1 I 52 Cal. 197 : 52 


(1901) P. R. No. 4 (F. B.); contra Manga 
Singh. (1916) P. R. No. 31. 


I. A. 40 : 26 Gr. L. J. 431. 

8. 

(1901) P. R. No. 4 (F. B.). 

2 

I. L. R. 16 Cal, 442 (F. B.). 

9. 

Sec also Nur Kbao. (1894) P. R. No. 31. 

3. 

I. L. R. 17 Bom. 260 (F. B ). 

10. 

A. I. R. 1926 Lab. 581 at p. 581 : 27 Cr. 

4 

Dulan Dayal Singh v. Emperor, A, I. R. 


L. J. 834. 

5. 

1945 Oudh 102 I 46 Cr. L. J. 587. 

11. 

Ali Akbar v. Emperor, A, I. R. 1929 Lab. 

A. I. R. 1940 Nag. l20 


670 at p. 672 : 30 Cr. L. J 575 ; Kehar 

6. 

Ngn Son Min v. Emperor, A. I. P. 1924 
Rang. 291: 25 Cr. L. J. n05. 


Singb v. Emperor, A. I. R. 1934 Lab. 
614 at p. 614:36 Gr. L. J. 294:35 

7. 

Jafar Khan, ( 1885) P. R. No. 32; Tokha. 
(1S95) p. R, No. 8; Bhagwan Singh, 


P. L. R. 587. 
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Turning now to tbe amendment of Sec. 35 of the Criminal Proce> 
dure Code its effect is to emphasise the control of this section in a con- 
viction for two or more offences, not necessarily "distinct** as under the 
unamended section. This still leaves the main question undecided. 


There can be no doubt that tbe use of some force or violence is 
necessary to constitute rioting, and so long as it is limited to the extent 
the rioters had decided to use it or its members bad anticipated that 
it would be used, the offence is a single one, and all would be equally 
liable for it.’- But if the force or violence used is such as would have 
been never anticipated by the rioters, then they could not be convicted 
of the offences so committed though they may be all guilty of rioting.^ 

The question then depends upon two other questions, namely, (a) 
what was the amount of force or violence used, and (6) could the rioters 
have foitesccn it — both of which are questions of fact and not of law. 
In case (c) the actual assailant may be convicted of a specified offence, 
committed on individual responsibility if its commission could not have 
been foreseen by the rest. If it could have been, they may be equally 
convicted with the actual offenders. In this view the construction of 
this section presents no difficulty. For the use of some force being a 
part of the offence of rioting, it cannot be separately punished j but as 
’‘the causing of grievous hurt or murder cannot be merely described as 
the use of force or violence,** it is a distinct crime and, as such, separate- 
ly punishable. And as the liability of aiders and abettors is, in this 
respect, subject to Sec. 149, co-extensivc with that of the principal 
offenders, it follows that if the knowledge of the commission of that 
offence could have been foreseen by the other rioters, they would then 
be equally guilty of it. 

There is no legal bar to a person being convicted both of murder 

and of the offence of causing destruction of evidence 
Mu dci and cau«5. offence under Sec. 201 and the proper course 

cvfdeocrcV for the Court in a caae where the evidence 

will be to enter a conviction for both the onenccs but 

not to award any sentence for the accessory offence.® 

9. Paragraph 2-— The second paragraph deals with cases in which 

the same facts constitute different offences cither under 
Same facts cons- Code or different laws. Offences under Secs. 143 

tkutiDg differeni 146 152 and 353* or under Secs. 182 and 211 or 

effmees. under Secs. 417 and 420.= 323 and 324, 325 and 327, 394 

and 397.^ Sections 435 and 436^ are examples of such offences under the 
Code. In such cases tbe offence is one, though it is differently described, 
and consequently there cannot be a double penalty for one act.® 


1. Ferrasat, I.L.R. 19 Cal lOi j Ramdar 
san MabtoD v. Emperor, A. I. R. 1929 
Pat. 206 at p. 206. 

2. Soiba Valan e. Rama Kone, A.I.R. 1933 

Mad. 33» at p. 339 : 56 Mad- 481 : 34 
Gr. L. J. 273. 

3. K. N. Vijayan o. State, 1953 Ker. L. T. 
403 at p. 407: A.I.R. 1953 T. C. 402; see 
also Nebii Mandal u. Emperor, A. 1. R. 


1940 Pat. 289 : I. L. R. 19 Pat. 369 : 41 
Gr. L. J. 910. 

4. Ferrasat, I. L. R. 19 Gal. 105. 

5. Francis Xavier, (1890) B. U. G, 506. 

6. Mamrea Emperor, A. 1. R. 1926 Lab. 
47 (2). 

7. Dod Bas .ya, 11 B. H. C. R. 13. 

8. PtT Luah, J., Berry ». Henderson, L. R. 

5 Cb 296 at p. 302. 
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Where facts in a given case constitute an offence falling under one 
section or another and charges are framed against the accused for both 
the offences, separate sentences cannot be awarded as it falls under this 
section.^ Where facts in a given case constitute different offences, 
and charges are framed against the accused for different offences, the 
accused cannot be inflicted with more severe punishment than could be 
awarded for any one of such offences.^ There is a large number of 
offences described in the Code in which the principal offence is the 
same, but the presence of aggravating or esetenuating circumstances 
requires enhanced or reduced punishment, which has led to the numeri* 
cal multiplication of offences, but which are all related to principal 
offences as genus and species. In all such cases, there cannot be two 
convictions but only one under the more appropriate of the two 
sections.^ 


Conviction for robbery and theft on the same facts is illegal, for 

robbery is an aggravated form of theft> For when 
Robbery and ihcft. one set of aggravating circumstances properly attaches 

to an act making it an offence, another set should not 
be applied to the same act unless there be in the mind of the offender a 
wholly separate intention. In some English cases, one act or set of acts 
of the accused person has been held punishable under two different 
statutes and a double conviction and sentence have been sustained. 


In such cases the intention of the Legislature is to guard 
interests of different species, and to prevent the person, who has offend- 
ed against both, from escaping with a penalty provided for the defence 
of one interest only. 


Where the accused were convicted of wrongful conBnement and 

assault, the facts proved being that they had seized. 
Wrong conEne- draffffcd and pushed the complainant to a certain place 
meot an assault. order to punish him, it was held that all the acts of 

the accused fell within the definition of wrongful confinement 
assault and that, therefore, the case fell within the second paragraph 
of this section.^ 


Thus, where the evidence did not establish that the wrongful con- 
finement was committed in the course of the dacoity, and even if it was 
committed in the course of the dacoity there was nothing in the Indian 
Penal Code or in the Criminal Procedure Code which says that no 
separate sentences would be necessary for the separate offences found 
to have been committed by them. Section 71, I. P. G., will not apply 
to the case as the offence under Sec. 342, I. P. G., has no connexion at 
all with the offence under See. 395, I. P. G. Section 258 (2), Gr. P. C , 
provides that the Criminal Court shall pass sentence upon the accused 
according to law, if it finds the accused guilty.^ 


1. Mftlakondayya Reddy t«. K. R.Veoka 
Reddy, 1955 Andh. W. R. 668. 

2. Virabhadrappa &. Sute of Mysore. 1962 

(Cr.) 41. 

3- Dhartndco Singh, 35 I. C. (A.) 978. 

4. Govindi Reddy. In re. A. T. R. 1958 Myi. 

I. P. G.— 57 


150 at p. 183 : I. L. R. (1957) Mys. 177; 
1958 M. L. J. (Gr.) 341 : 1958 Cr. L, J. 
1489. 

5. Fakira Khan. 19 Gr. W. N. 181. 

6. AtftcB Lengmei Manipur Aduiifiiilra* 
lion, (1962)11 Cr, L. J. 168 at p. 172^ 
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So where the accused were convicted for having climbed on to the 

foot of a warehouse, and set fire to it with the intention 
Mischief. of destroying it and its contents, the Court held that 

they could not be convicted on two counts, first under 
Sec. 436 of mischief in destroying a building used for the custody of pro- 
perty, and secondly under Sec. 435 of mischief by causing damage to 
property, to the amount of Rs. 100 or upwards, and it, therefore, set aside 
the conviction for the minor offence under Sec. 435.^ 

In another case, where the accused had been convicted of cheating 

both under Secs. 417 and 420, the Court set aside the 
Cheating. cumulative sentence under Sec. 420, holding that as the 

act was the same, the accused could not be subjected to 
a double penalty.^ 

Where a mother killed her child by criminal negligence she was 

held, liable only under Sec. 304 and not both under 
Exposure of child Secs. 304 and 317,*'^ though in such a case a charge under 
and hs death. both the sections would seem to be an appropriate one. 

As Straight, J., rcmarkedi “The criminal exposure under 
Sec. 317 was the direct cause of the death of the child and therefore the 
crime instead of stopping at Sec. 317, death being caused, took the more 
serious shape under Sec. 304. It was, of course, perfectly proper to frame 
a charge under Sec. 317, because had any question arisen about the 
cause of death being the exposure, the transaction would have resumed 
its character under Sec. 317.**^ So as the offence of unlawful assembly 
is included in the offence of rioting, there cannot be a conviction both 
under Sec. 143 and Sec. 146.® 

Counterfeiting a trade-mark is not an offence which is made up of 

parts of possessing the mould for conterfeiting and of 
Countcifehiog and the act of counterfeiting so as to come under the first 
ether cases. portion of Sec. 71. Such a case oomes under the latter 

portion of the section, namely, where several acts of 
which one or more than one would by itself or themselves constitute an 
offence, constitute when combined a different offence.® So there can- 
not be a double conviction for being in possession of implements and 
materials for the purpose of using the same for counterfeiting Indian 
coin (Sec. 235) as well as for performing a part in the process of counter* 
feiting Indian coin (Sec. 233),'^ or for counterfeiting Indian coin,® or 
culpable homicide (Sec. 304) as well as for being a member of an 
unlawful assembly armed with deadly weapons^® for dishonestly receiv- 
ing property (Sec. 411) as well as for assisting in concealment of stolen 
property (Sec. 4l4) for abduction with intent to rob (Sec. 369) as well 
as theft from the person of a child so abducted for house trespass 
and an attempt to murder by the trespasser, grievous hurt (Sec. 326) 


1. Dod Basaya, 11 B. H, C. R. 13. 

2. Francis Xavier, (1890) B. U. G. 506. 

3. Banni. I. L. R. 2 All. 349. 

4. Ibid. 

5. Meelao o Dwarka Nath, (1864) W. R. 7. 

6. Sb^'ikh Abdus Sevan e. Jitendra Nath 
Dntt, A. I. R, 1931 Cal 4t5 at p. 446 : 


134 1. C. 446 : 32 Cr. L. J. 1171. 

7. Hayat, (I9a'i) P. R. No. 14. 

8. Bisbandas, 71 I. G. (Lab.) 700, 

9. Rubbeeoolab, 7 W, R, 13. 

10. 4 M. H. G. R. (App.) IS. 

1 1 . Naujan, 7 M. H. G. R. 375. 

12. Barkat, 60 I. C, (Lah.) 54. 



§. fi] LIMIT OF PUNISHMENT OF OFFENCE, ETC. 


451 


and dacoity with grievous hurt (Sec. ^ of adultery (Sec. 497) as 

well as for enticing away for the purpose of illicit intercourse (Sec. 498)j 
for abetment of abduction of a woman (Secs. 109 and 498) and for her 
wrongful conancment (Sec. 343).^ For the same reason the Court 
quashed the double conviction for offences under Sees. 354 and 506, hold- 
ing that the intimidation by throwing a knife was a part of the assault 

complained of.^ 

Section 71 of the Penal Code is not applicable to a case where the 

charge is only under one offence. It also does not restrict 
Maximum punish- extent of punishment to the lower limit provided for 

defiQidoi^'onaV^n either of the two offences. It merely protects an accused 
force, against the multiplicity of punishment^ and if his act 

falls within two or more separate definitions of any law 
in force, it limits the punishment to the maximum term which could 
be awarded to him for any single offence. This means that if his con- 
duct amount to an offence within the meaning of two different penal 
laws, one of which is punishable up to five years and the other is punish- 
able up to seven years, he cannot be awarded a punish^ment of more 
than seven years, for then it would amount to punishing him twice over 
for the same offence. This section is not a bar to punishing a public 
servant under Sec. 409 of the Penal Gode to more than seven years on 
the ground that for such conduct which could lead to a charge both 
under Sec. 409 of the Penal Gode and under Sec. 5 (1) (c) of the Preven- 
tion of Corruption Act, 1947 (II of 1947), the offender will be punished 

within the lower limit provided for either of the two offences,^ 
is clear from the concluding words of the section prescribing the limit 

of punishment.* 

When an unlawful act is committed and certain consequences 

follow from it in the usual course and the person con- 
UnUwful aci and cerned is punished in respect of such consequences he 

crsn;para“c cannot be punished again, additionally, for the act 
laws. which produced those consequences. Accordingly, where 

the accused caused the death of an old man which was 
a directi natural and probable consequence of the act of the Reused 
in driving along the highway a lorry which had practically no brake^ 
and was punished under Sec. 304*A of the Penal Code for a rash 
negligent act causing death, he cannot be punished again for the act of 
driving a defective motor lorry under Sec. 121 of the Motor Vehicles 
Act, 1939.’ 

The Indian Penal Gode and the Motor Vehicles Act arc 
two separate enactments and therefore Sec. 26 of the General 
Glauses Act would apply. Where the applicant was prose- 
cuted for an act, under Secs. 279 and 138, I. P- G. 


U Kotiaigadu, 30 I. C. (Mad.) 439 ; Mabi, 
I. L. K. 23 Bom. 70, distiat^uished id 
Labh Siogh w, Empcior, A. I. R. 1923 
Lab. 291. 

2. Pochun Chung, 2 W. R. 35. 

3. Itbwar Cbaodra jogee^ (1864) \V. R* 

4- Nga Lu NyuD, 4 Bur. L. J. 67 : 10 I. G. 
5, Oin Prakash v. Slate, I. R, 1955 All. 


275 at p. 283 (F. B.) : 1955 A. L. J. 2^4 : 
1955 Cr. L. J. 754, overruhng GoP** 
Das t'. Slate, A. I. R. 195* All. 80 : 1953 
A. L. J. 5i4 I 55 Gr. L. J. 95. 

6. also Sundar Singh t/. Stale, A. 1. 

1935 All. 232 (F. B.j: 1 L.K.(1955) I Ajl. 
472 : 195) A. L. J. 29 >: I9j:> All. W. R* 
(H. G.)316. , .. 

7. In r» Sahadevao, A. I. R. 1935 Mad. 5^8 
at pp. 543, 519 ; ^1951) 2 M. L. J. 7 Gj, 




INDIAN PENAL CODE 


[§. n 


and Sec 116 of tlie Motor Vehicles Act. In view Sec. 26 of the General 
Clauses Act, the applicant could not be punished both under the Penal Code 
and under the Motor Vehicles Act, but he could be punished only under either 
or any of then in respectofthe same act. Section 71 of the Penal Code applies 
where an act is an offence falling within two or more separate definitions 
of any specific enactment. That does not apply where an act constitutes an 
offence under two or more enactments. Section 71 of the Penal Code applies 
where me act is an offence under two or more separate definitions of any 
particular enactment. For example, an act may be an offence both under 
Sec. 32^ I.P.G. and Sec. 324, 1.P.G. To convict a person both under the 
Indian Penal Gode and under the Motor Vehicles Act and to give him two 
separate sentences would be to punish him twice in respect of the same act, 
which IS contrary to Sec. 26 of the General Glauses Act. 

The offences under Sec. 9 (a) and (i). Opium Act, are such that 

the offence of transporting opium in a case would involve 
Transporting and the offence of possessing the same. Under these circumstances 
possessing opium. this section would be applicable and the awarding of single 

sentence therefore cannot be objected to.* 


10. Paragraphs.— The third paragraph deals with the plurality of acts, 

one or more of which are themselves criminal and which 
Compourd offen- when combined , give nse to a different offence, in which 

case also the law limits the punishment to any one of such 
off<^uces. So interpreting a similar clause in the old 
Procedure Gode of 1872,2 the Madras High Court remarked; “Where 
^vcral facts aggregated or form one offence, and is severed, constitutes several, 
the offendci may be charged with every offence committed, but the utmost 
punishment awardablc is the extreme punishment for die concrete or for 
one ot the separate offences.’’^ There are many such offences in the Gode. 
The case presented in the illustration to Sec. 35 of the Criminal Procedure 
Gode, upon which the Courts at one time were divided, is an offence in 
point. There it is enacted that house-breaking with intent to commit 
theft (Sec. 457) and theft (Sec. 380) are two acts constituting one offence 
under Sec. 457,^ but the two acts of house-breaking (Sec. 453) and theft 
(See. 380) arc by themselves criminal though their combination produces an 
offence of a different kind (Sec. 457), which is distinct from the two 
offences of which it is made up. In such a case, the section declares that 
the punishment shall be in accordance with the last paragraph to be 
presently considered. 

The same rule applies to cases in which the same person is charged 

for abetment as well as attempt. So is a case where the 
Cases. accused was convicted of attempt to commit house-breaking 

by night (Secs. 457 and 514), of receiving stolen property 
(Sec. 411), of abetment of his confederates in house-breaking by night (Sec. 
109), and of being a member of an unlawful assembly (Sec. 143), the 
Court upheld the conviction only for attempted horse-breaking, quashing 
the convictions under the other section.® So a gang of dacoits cannot 
be convicted of dacoity as well as of abetment of it, in so far as they 


1. State V. Monthier, A.I.R. 1955 M.B. 
80 at p. 80* M.B. L.R. (1954) Cr, 166; 
Madh. B.L.]. 1954 H.C R. 1168 ; 1955 
Cr. J. 8i5. 

2. Act X of 1072, Secs. 452, 456. 

3. Naijjan, 7 M.H G.R. 375. 

4. Mahabir, 1 Bom. L. R. 69; Nag PIu, 
(1886) S.J.L.B. 300. It was so held 


m the older case; Tunaokoch, 2 W.R. 
63; Ghytu n Bowara, 5 W.R. 49; 
Nobo Pullee, 6 W.R. 49; Mussahur, 

6 W.R. 92; Sahroc, 8 W.R. 31; 
Ramcharaa, 6 W.R. 39 (F.B.); Naujan, 

7 M.H.G.R. 375. 

5, Fateh Khan, 8 Bom. L.R. 835, 
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assist one another. An offence under Sec. 459 causing grievoi^ hurt 
whilst commiting house-trespass or house-breaking, is a composite 
offence of which Ae elements are 


brealdng (Sec.453) and (c) causing of grievous hurt (Sej:. 325^or Sec.^326)j 
So Sec. 460 is made up oi 

^ ^ ^ A 


ao oec. -tou 15 offences punishable under S-cs. 304, 32o ^d 

456 Other illustrations could be easily multiplied were it necessary. But 
they all refer to offences in which the presence of some additional circurn- 
stance constitutes either a graver offence of the same kmd, or a differen 

offence altogether. 

11. ‘‘Constitute an offence”. — -The words ‘^constitute an offence 
as used in this paragraph refer to the definition of offences ontamed in the 
Code irrespective of the identity or non-identity of the cvic.ence whereby 
several acts areproved.^ So where a person falsely personated a public, 
servant (Sec. 170), and using his position as such, committed extortion 
(Sec. 383 or Sec. 384), it was held that as the two acts constituted ^^stinct 
offences, and as their combination did not constitute a different offence, th 
section offered no bar to his conviction under both the sections. As 
Mahmud, J., remarked; ‘'It is not to the identity or non-identity ol 
the evidence nor merely to the individual facts of pch case as to the 

practicability of the offence, but to the definitions of offences as the 

Elements of tL corpus delicti that we must look 'he quest on 

as to the applicability of the latter part of ^Sec. 71 of the Indian 

Penal Gode for purposes of assessing punishments.- 

12. Conviction, panishment and sentence,— The Bombay 
Courts took the view that Sec. 71, Penal Code, relates not to 

punishment, but. with respect, the view taken by GalcutU and * 

Courts is preferred, is that as the punishment is the sentence, no distinction 
can be drawn between the two.* 

Ar already observed, this section prohibits punishment for, and not 
conviction for, two offences.® 

An act may be an offence falling witliin two or more separate dcBiiitions 
of any law in force for the time being by which offences are defined anci 
punished. In such event the law is that the offender shall not be punished with 
a more severe punishment than the Court which tries him could award for any 
of such offences." But there is no illegality if the accused is convicted under 
more than one section, provided only one sentence is passed, oi i 
sentences are passed, they arc made to run concuriently. 


1. Wazir Jan, I.L R. lO All. 58- 

2. Ibid. 

3. Quecn-Empress y. Bana Punja, I.L.R. 
17 Bom. 260 (F.B.)j Queen-Empress v. 
Piru Rama Haider, A-I.R. 1926 Bom. 
64j T.L.R. 40Bom. 916:27Gr. L.J. 
113. 

4. Haji V. Emperor, A.I.R. 1943 Sind 
212 at p. 218 : I.L.R. (1943) Kar. 
132, following Nilmony Poddar, 16 
Gal. 442; I.L.R. 51 Gal. 79; In re 
Ponniah Lopes v. Emperor, A.I.R. 
1934 Mad. 388: I.L.R 57 Mad. 643: 
35 Gr. L.J. 1226: 66 M.L.J. 572. 

5. Wazir Jan, I.L.R. 10 All. 58 at p. 76; 

1887 A.W.N. 274, f er Mahmud, J. 

6. Jetharaal Parsram v. Emperor, A.I.R- 

1932 Sind 107 at p. 109: 33 Gr. L.J. 
902i 139 I.C. 777| see also SolomaD 


7. 


8 . 


Ezekiel v. Emperor, A-I.R- 1939 Cal. 
376: 41 Gr. L. J. 255: 186 LG. 171: 
69G.L. J. 298; Maiku p. Stale, A-LR- 
1953 All.' 749: 1953A.W.R. (H.G.) 389; 
P. S. Ananta Narayaaa, In ree, A.I*R* 
1933 Mad. 337: 31 Gr. L.J. 277: 64 
M.L-T. 351: 142 I.C. 21: 37 L.W. 
476: 1933 M.W.N. 546; Emperor 
Dharamdas Lilaram, A.I R. 1933 Sind 
9: 141 LG. 280: 31 Gr. q.. 

Emperor a. Lavji Mandan, A.I.R. lyay 
Bom. 452: 41 Gr. L.J. 183: 41 Bom. 
L.R. 980 : 185 l.G. 483; Bhagat Smgh 
1-. Emperor, A.I.R. 1930 Lah. 266: 31 
Gr. L.J. 290: 31 P.L.R. 73; Mjuku, 
iujftra; Thimmappa, 7 Cr. 


Maiku V. State, A 
at p. 750. 


,3 All. 749 
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As held by the Rangoon High Gourt^. in a case where Sec. 71 does 
not come into play the Gourthas no discretion whatever to pass only 
one sentence for one offence and to decline to pass other sentences for 
other offences of which the accused is found guilty. Where an accused 
is convicted and sentenced under Sec. 302 for causing death of a pregnant 
woman, it has been held that “cvenif a separate conviction is not open to 
exception separate punishment would seem to offend Sec. 71, I. P. G.*’. 
If the case is govemed by the first paragraph of the section, sentence 
can be awarded in respect of one offence only. But if the case falls under 
paragraph 2 or 3 of the section, the limitation is that “the offender shall 
not be punished with a more severe punishment than the Gourt which 
tries him could award for any one of such offences**. In other words, 
sentences may be awarded in respect of both offences, but the aggregate 
of such sentences should not be more than what could be awarded under 
any one of the two offences.^ A person who actually causes hurt and is also a 
member of an unlawful assembly can be convicted of committing riot under 
Sec. 47, I. P. G. and of causing hurt under Sec. 323, I. P. G. The Full 
Bench case of Queen^Empress v. Ram Sarup^ is an authority for the proposition 
that persons who commit individual acts of violence with their own hands can 
be convicted of rioting as well as of hurt.^ 


Where eight persons were convicted and sentenced by the Trial Gourt 
under Secs. 147, 426/149 , 452/149 and 325/149, Penal Godc and separate 
sentences of fine and imprisonment were inflicted. The sentences of 
imprisonment under Secs. 452 and 325 read with Sec. 149 were to run 
concurrently. They appealed to the Additional Sessions Judge who 
dismissed the appeal in every respect except that he reduced the sentence 
of one accused, the ziledar of the Ajodhiya estate, to nine months* rigorous 
imprisonment fxom one year under Sec. 325, Penal Code. All the 
convicted persons, except one had gone in revision to the Oudh Ghief Court. 


It was argued in that case that the infliction of separate sentences 
under each of the sections charged offends against the provision of Sec. 71, 
Penal Code, but it was held by their Lordships that — 

“This argument is based upon Baldeo Singh v. Emperor^ which 
interprets some remaiks made in Barendra Kumar Ghosh v. Emperor^ 
and comes to the conclusion that separate sentences in such cases as 
the present are illegal. The opposite conclusion has, however, 
been adopted in Raghubar v. Emperor.'* The question depends upon the 
interpretation put upon the remarks of their Lordships^ of Ae 
Privy Council in Barendra Kumar Ghosh v. Emperor.^ I am in entire 
agreement with the interpretation already put upon that decision 
by this Court.”® 

Wlicn two distinct offences are committed sentences passed under 
both offences cannot be said to be contrary to the provisions of Sec. 71. But 
the measure of punishment would be as is presciibed under Sec. 71,^,® 



2 . 

3. 

4 . 

5 . 
C. 


nperort?. Mihlwa, A.I.R. 1943 
ang. 338 s I. L. R. 12 Rang. 419; 
) Gr. L.J. 460: 154 I.G, 75. 
ny o. State, A.I. R. 1952 All. 92 at 
93: I.L.R. (1952) All. 56. 

fl^D.St^te, A.i.R. 1952 All. 92 at p. 
>: I.L.R. (1952) All. 56. 

’l.R. 1940 Nag. 120: 1861. G. 681. 
I.R. 1925 P.G. 1 ; 52 Gal. 197 : 52 


I.A. 40: 85 I. G. 47 (P. G.). 

7. A.I.R, 1939 Oudh 91 : 179 I. G. 461: 

1939 OWN 27 

8. A.I.R. 1925 P. a* 1: 52 Gal. 197 : 52 
I.A. 40: 85 I.G. 47 (P.G.). 

9. Dulan Dayal Singh v. Emperor, A.I.R* 
1945 Oudh 102 at pp. 102, 103; 1944 
O.W.N. 275: 219 I. C. 304. 

10. Madhosingh p. State^ 1961 Raj, L.W* 
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Section 457 makes punishable lurking house-trespass by night or 
house-breaking by night in order to the committing of any offence punish- 
able with imprisonment and if the offence intended to be committed is 
theft, the punishment is higher. Section 380 makes punishable a theft 
committed in a dwelling-house. The two offences do not fall under Sec. 71 
and, therefore, the conviction under both the sections is not illegal. 


The Court has to exercise its discretion properly, fairly, reasonably 
and judiciously taking into consideration the facts and circumstances of 

each case.® 


13. Paragraph 4.— The last clause lays down the quantum of punish- 

mmt in the three classes of cases previously dealt with. 

_ , Its wording has to be noted, for it has given rise to some 

^■Sushment. controversf. It will be observed that all that the clause 

enacts is that maximum punishment m cases covered by 
the section shall be the maximum punishment hxed for any one of such 
offences. The words -the Court which tncs him could award do not 
refer to the iurisdiction of the Court but to the penalties allied to offences, 
the object of the rule being to limit the offender’s pun.shm^tm such 
cases to the maximum sentence for the gravest offend that his acts iray 
disclose. So far the clause appears to be clear. But subject to that 
maximum, the sentence should be passed m respect of only the gravest 
offence, or it should be distributed over the different offences of which a 
personmayhave been found guilty. The clause only prohibits the passing 
of severer sentence thaa is the maximum provided for any one opnot. 
It does not prohibit multifarious sentences following upon multifarious 
convictions. In other words. /.rima/a<* the section regula tea pimishmen t 
and procedure. It only lays down the principle without affecting any 
rules of procedure not inconsistent with it. 

The question, therefore, whether on conviction at one trial of a person 
for offences comprised in the section, it is permissible to 
more sentences, is then a question which has nothing to do i • 

It is a question of mere procedure, for which reference must be made to the 

Criminal Procedure Code for guidance. Now, if we turn to 

Rules laid down 35 of that Code>* we find it laying down the following 

und„^cc. 35, 

(a) On conviction for several offences— the Court may sentence 
for all of them. 

(i) Such sentences may be cither concurrent or consecutive. 

(c) But the maximum consecutive -sentence shall in no 

imprisonment for more than 14 years ; or twice inflict 

punishment which a Magistrate is ordinarily empow r > 

whichever is less. 

(rf) Reservation (c) does not apply to concurrent sentences. 


1 . 


Udai Bhan v. State of Uttar Pradesh, 
A.I.R. 1962 S. C. lU6atpp. 1U8- 
19: (1962) 2Andh. L. T. 50?. 


2 . 

3 . 


Public Prosecutor e. Awaru Annappa, 

A.I.R. 1969 A. P. 278 atp. 281. 

Act V of 1898. 
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72. In all cases in which judgment is given that a person 

is guilty of one of several offences specified in the 
judgment, but that it is doubtful of which of those 
offences he is guilty, the offender shall be 
punished for the offence for which the lowest 
punishment is provided if the same punishment 
is not provided for all. 


Punishment of 
person guilty of 
one of several 
offences, the 

judgment stating 
that it is doubtful 
of which. 


SYNOPSIS 

1. Analogous law. 3. Meaning of words. 

2. Principle. 4. Conviction for doubtful offence. 

1. Analogous law. — This section was Gl. (61) in the Bill and its 
object as explained by the codifiers, was to provide against the offender’s 
escape from punishment for any offence when it was certain that he had 
committed one or the other of two or more offences for which he was tried, 
though it could not be held with certainty that he had committed one of 
them to the exclusion of the other. Take, for example, the case of theft 
and criminal breach of trust. The offender is found to have fraudulently 
misappropriated property, but it is not certain whether his act amounts 
to theft or criminal breach of trust. He cannot escape pimishment for both, 
consequently, this section provides for his conviction in the alternative.^ 

The provisions of Secs. 236 and 367 (3) of the Code of Criminal 

Procedure supplement the provisions here enacted. They 

Criminal Procedure run as follows ; 

Code. 


“236. Where it is doubtful what offence has been committed. — -If a 
single act or seriesof acts is of such a nature that it is doubtful 
which of several offences the facts of which can be^ proved will 
constitute, the accused may be charged with having commuted 
all or any of such offences and . . , any number of such charges 
may be tried at once ; or he may be charged in the alternative 
with having committed some one of the said offences. 

Illustrations 

(a) A is accused of an act which may amount to theft, or receiving 
stolen property, or criminal breach of trustor cheating. He maybe 
charged with theft, receiving stolen property, criminal brea<^ of trust 
and cheating, or he may be charged with having committed theft, or 
receiving stolen property or criminal breach of trust, or chewing. 

(b) A states on oath before the Magistrate that he saw B hit C with 
a club. Before the Sessions Court A states on oath B never hit 
C. A may be charged in the alternative and convicted of intentionally 
giving false evidence although it cannot be proved which of these 
contradictory statements was false. 

“367 (3). Judgment in alternative. — ^When the conviction is under 
the Indian Penal Gode’(XLV of I860) and itis doubtful und-^r which 
of two sections or under which of two parts of the same section, of 
that Code, the offence falls the Court shall distinctly express the 

same and pass judgment in the alternative.” 

2. Principle. — The section only applies when the Court has no doubt 
about the facts, nor of the offender’s criminality, being only doubtful about 
the specific offence his act amounts to. In such a case, this section enables 
it to convict the offender in the alternative. (iS’ee para. 1 above.) 


1. Vide Note A, Reprint, pp. 105, 106 
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3* Meaning of words .— is doubtful of which of these offences he is 
guilty* x The doubt exists not as to the accused’s guilt but as to the 
nature of his guilt. ^^The offender shall be punished"’: The Court has to 
give him the benefit of doubt as regards the sentence, but he cannot 
escape scot-free. 


4. Conviction for doubtful offences. — >This section and the cognate 
sections of the Criminal Procedure Code [Secs. 236 and 367 (3)] deal with a 
case in which the facts are certain and they amount to an offence, but it is 
not certain which offence. In such a case, the Court being in doubt as to 
die offence, gives him the benefit of its doubt in the sentence which it 
passes in view of the lesser of the two or more offences, of any one of 
which he is found guilty. It will be observed that the language of the 
section would seem to suggest that in such a case, the offender is to be 
punished **for the offence for which the lowest punishment is provided,” 
and from which it might be argued that the offender is entitled to an 
acquittal for the graver of the two offences. But this is not its meaning, 
though its language is defective. As is clearly expressed in the Code of 
Criminal Procedure, in such a case the proper course is to convict in the 
. . alternative,^ only the sentence being regulated in view 

of the minor offence. So, where a person is convicted 
doubtful criminality. offences in the alternative, one ot which is 

murder, the section is an authority for punishing him 
with only imprisonment, though that would not have b eu the sentence 
admissible if the offender had been only guilty of murder. ^ Where the 
charge is framed in the alternative in respect of offences under Secs. 302 
and 201, the position may arise as contemplated by the present section. 
It may be open to the Court to give judgment that a person is guilty of one 
of several offences specified in the judgment, but thatit is doubtful of which 
of those offences he is guilty. Such a finding is in accordance with Sec. 367 
(3), Gr. P. G., and will have the consequence that under the present 
section, the offender is to be punished for the offence for which 
the lowest punishment is provided, the same punishment not being provided 
for all.® Of course, judgment in the alcrnative cannot be passed in cases in 
which it is doubtful whether the accused person is guilty of any one of 
the several offences charged.^ In such a case the accused is entitled to 
he discharged, for it is not a case of doubtful offence but of doubtful 
criminality.® The section applies only to cases of certain criminality but 
uncertain offence. 


73. Whenever any person is convicted of an t>frence for 

which under this Code the Court lias power to 
0 itary conanement. sentence him to rigorous imprisonment, the 

Court may by its sentence, o' der that the offen- 
der shall be kept in solitary confinement for any portion or 
portions of the imprisonment to which he is sentenced, not 
exceeding three months in the whole, accoiding to the follow- 
ing scale, that is to say — 

a time not exceeding one month if the term of impri- 
sonment shall not exceed six months; 


l. Tarinee, 7 W. R. 13. 

i’ Sahee Singh, (1906) A. W. N. 93. 

Nebti Mandal v. Emperor, A. I. R. 
1940 Pat. ?89 at p. 290: I. L. R. 19 
Pat. 369: 22 P.L.T. 98: 41 Gr. L. J. 

I. P-G.— 53 


4, Partappa* (1913) 11 P. R. No. 11: 21 
I.G 904. 

5. J.imurhr), 7 N. W. P* H. G. R* 137; 

Khan Muhanimad, (1887) P. R* 
No. 11. 
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a time not exceeding two months if the term of impri- 
sonment shall exceed six months and ^ [shall not exceed 
one] year; 

a time not exceeding three months if the term of im- 
prisonment shall exceed one year. 

SYNOPSI S 

1. Amendment 6, Summ ar y trial. 

2. Analogous law. 7 . Offences under special or local laws. 

3. Principle. 8. When rigorous imprisonment is no subs- 

4. Meaning of words. tantive sentence. 

5. Solitary confiaeraent when can be 9. Duration of solitary confinement, 

ordered. 

1. Amendment — The words “shall not exceed one** in para. 3 
were substituted for the words “by less than a** by Sec. 5 of the Indian 
Penal Code Amendment Act, 1882 (VIII of 1882). 

2. Analogous law. — Under English law, solitary confinement, though 
at one time legal, was rarely awarded^ and was finally abolished by ^e 
Statute Law Revision Act, 1893.® This section prescribes the limit within 
which solitary confinement maybe awarded. It repeats an old English rule,* 
now obsolete as a form of torture which fails in its effect on the public. 
When unduly prolonged it leads to mental derangement. 

3. Principle. — -Solitary confinement is isolation of the prisoner from 
human intercourse and society. It causes a feeling of oppression due to the 
gregarious instincts of man. Prolonged isolation from human communion 
becomes intolerable and often leads to mental derangement. When not 
unduly prolonged, it gives him time to reflect upon the utility of society 
which his acts were calculated to destroy. The feeling of loneliness has 
often a chastening influence upon man. On debased natures it has no 

influence at all. Indeed, the pangs of solitary con- 
Jusification for soli- finement are felt most unequally by different prisoners, 
tary confinement. Xo some the solitary cell is a hermitage,® to others it is 

an infernal dungeon. To minds blank and unthinking it 
offers a salutary lesson. The sentence has been, therefore, reserved 
for hardened criminals, and as punishment for atrocity or brutality.® 
Solitary confinement should not be ordered unless there are special 
features appearing in the evidence such as extreme violence or brutality 
in the commission of the offence. The only reason given by the Magistrate 
is that the “sanctity of home life has become to him (the appellant) a mere 
mockery and the desire to take what he wants regardless of ownership is 
not in him.** This can be said of every person convicted under Sec. 379, 
Penal Code and it was not considered to be a circumstance justifying the 
passing of an order of solitary confinement.^ 

4. Meaning of words.— “5'oh^ary confinement for any portiony'** which 
implies that ‘‘solitary confinement cannot extend to the whole term of 


1. Subs, by Act 8of 1882, Sec. 5, for “be 
less than. a'*. 

2. 7 & 8 Geo. IV, cc. 29, 30; 9 Geo. IV, 
cc. 55, 56; 11 & 12 Viet., c. 159; 14 
& 15 Viet., c. 92; Larceny Act, 1861 
(24 & 52 Viet., c. 96). 

3. 56 & 57 Viet., c. 54. 

4. Bentham, IV, p. 49; X, p. 530. 

5. “Stone walls do not a prison make 
nor iron bars a cage ; 

Minds innocent and quiet take 


That for a hermitage.’* 

To Altanae from Prison — Richard Lovelace 
(1618—1653). 

6. In re Muruswamy, A.I.R. 1947 Mad. 

386 (1) at p. 386; (1947) 1 ML.J. 336: 
1947 M. W. N. 609:60 M. L. W. 
333. 

7. In re Ramanjulu Naidu, A. I. R* 
1947 Mad. 381 (1) at p. 381 : (1947) 
1 M. L. J. 410. 
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imprisonment”.! exceed three months,^' i.e. out of any one punishment. 

There may then be solitary confinement of as many three months as there 
are conviction* whether simultaneously or successively, but this is never 
done.® exceeding one montk^\ See Sec. 49 for the definition of a 

“month”. For the purpose of solitary confinement a month signifies a 
period equal to the average duration of a calendar month, that is 
(disregarding fractions) 30 days.* 

5. Solitary confinement when can be ordered. — ‘The sentence of 
solitary confinement is a mode of undergoing the sentence of rigorous impri- 
sonment. It is not a substantive sentence by itself. As such, an order 
that a portion of a sentence shall be suffered in solitary confinement is not 
® judgment against which there can be appeal. It is an order which 
must be, however, passed and propounced with the sentence. And as the 
only restriction made in the section is that it may be added only in 
cases in which the Court awards the sentence of rigorous imprisonment it 
follows that it cannot be ordered in offences which are cither not 
punishable with rigorous imprisonment or in which the offender is not 
so punished. 

6. Summary trial. — Solitary confinement may be ordered even in 
a case tried summarily provided the offender is sentenced to rigorous 

imprisonment.® 


7. Offences nnder special or local laws. — Since it is a sentence 

which is reserved only for an offence which under this Code"'' the Court 

has power to pass a sentence of rigorous imprisonment, it follows that 

solitary confinement cannot be awarded for offences under special or 
local Acts.® 


8. When rigorous imprisonment is not substantive sentence. — 

confinement “is to be ordered for any portion or portions 
of the imprisonment to which he is sentenced” it follows that where 
a rigorous imprisonment is no part of the substantive sentence, 
solit^y confinement cannot be awarded. It is, therefore, illegal in a case 
m which the offender has been sentenced to imprisonment in default of 
payment of fine,® or in default of furnishing security for good behaviour.® 

9* Duration of solitary confinement. — Solitary confinement is then 
a sentence reserved only for cases in which a person is sentenced to 
rigorousimprisonment orin a case in which rigorous imprisonment is the 
p^tence prescribed by the Code. In that case, the section empowers the 
ourt to direct that a portion of the imprisonment up to the limit of three 
!nonths shall be suffered in solitary confinement. As, however, this is a 
period fixed for any one sentence, the accused may be sentenced to as many 


9 Metbcr, 3 B. L. R. 49. 

p. R. No. 11 ; 

(»878) P.R. No. 16. 

6* I. L. R. 6 All 83. 

o. Ring-Emperor o. Nazir, A. I. R. 1924 

P- 

No iSn 4 ?" Hussain, (1866) P. R. 
JNo. 120 ; Hurnarain, (1870) P. R. 

Manawar, (1875) P. R. 
Wo.4; Mukh Ram, (1879) P.R. No. 
^^;Jammu, (1889> P. R. No. 17 ; 
Gurdit Singh, (1889) P. R. No. 


17 ; Nga Kun Ba, (1889) P. J. L. B. 
554 ; Bidha, 21 A. L. J. 914 : I. L. 
R. 46 All. 114 (Cattle Trespass Act). 

7. Umar Singh. (1869) P. R. No. 20; 
Bunsi, (1882) P. R. No. 9. 

8. Jita, (1873) P. R. No. 26; Jamdad, 

(1887) P. R. No. 58. 

9. Kundan, I. L. R. 36 AH- 495 J 

King-Emperor v. Phakor, A. I. R- 

1927 AH. 472 at p. 473 : 28 Gr. 
L.J. 534 ; Sundar Lai v. Emperor, 
A I. R. 1933A11. 676 at p- 678 : 35 
Cr. L. J. 218. 


460 


INDIAN PENAL CODE 


[S.74 


three months of solitary confinements as there are convictions, though it is 
the most unusual course {see para. No. 3 above) and one which is only 
barely legal. ^ In fact, it would be as wrong to accumulate sentences 
of solitary confinement, as it would be wrong to pass several sentences of 
whipping amounting to 30 stripes each on different simultaneous occasions.* 
It may be noted that whipping as a form of punishment has been abolished 
by the Abolition of Whipping Act, 14 of 1955. 

Whenever the Court sentences a person to solitary confinement, it 

must specify the exact period for which that sentence is 
Caution. passed.® Being a highly penal sentence, the Court must 

not overstep the strict limits provided by the section. It 
has, for instance, no power to direct that the sentence of solitary confine- 
ment shall be executed in the first week of every month * 

74, In executing a sentence of solitary confinement, 

such confinement shall in no case exceed four- 

^ time, with intervals between the 
periods of solitary confinement of not less 
duration than such periods, and when the imprisonment 
awarded shall exceed three months, the solitary confinement 
shall not exceed seven days in any one month of the whole 
imprisonment awarded, with intervals between the periods 
of solitary confinement of not less duration than such periods. 


SYNOPSIS 

1. Analogous Jaw. 3 ^ “Shall not exceed seven days in any 

2. Limit of solitary confinement — “Four- one month.’* 

teen days at a time”. 

1. Analogous law.^This section has been enacted on medical 
grounds. Continuous solitary confinement is conducive to physical deterio- 
ration and mental derangement. It has, therefore, been decided that it 
shall be at least regularly intermittent. 

2. Limit of solitary confinement. — <*Foarteen days at a 
time**. — This section regulates the execution of sentence of solitary 
confinement, as the last section limits its duration. According to the rule 
here prescribed, the mode of execution depends upon the term of the 
substantive imprisonment. If it exceeds three months, then solitary 
confinement must be worked out in smaller instalments. For the term 
being long, the prisoner can serve out his sentence in shorter spells. On 

the other hand, where the substantive sentence is itseif 

Whole period of short, that is, where it does not exceed three months, then 
sentence not to be longest period of solitary confinement at any one 

pas^d for solitary may extend to a fortnight, but it shall not be more, 

con nemen . This is, of course, tlic maximum term of solitary confine- 

ment which the prisoner may be subject to at a time. But where the whole 
term of imprisonment to which the prisoner was sentenced was only a fortnight. 


1. Ibrahinn v. Queen-Empress, (1897) 
P. R. No. 7 ; Abdulla Jan, (1905) 
P. R. No. 37 ; Nga Po Thain, 
(1897) P.|. L. B. 596 ; Nga Kaing, 
0898) 1 U. B. R. 247 ; U. B. C. M. 
S. 100 : (1892) 1 U. B. R. 146 ; 
Emperor o. Ratiram, 5 G. P. L. R. 
23 ; Dangar Khan tr. Emperor, A. I. 
R. 1923 Lah. 104 at p. 105 : 68 


I. G. 817 ; in U. B. G. M. S. 10, 
Naga Sein Po, I. L. R. 1 Rang. 306, 
cumulative sentence of solitary 
confinement is said to be illegal. 

2. Ratiram, 5 G. P. L. R. 23. 

3. Rajada, (1869) P. R. No. 33. 

4. Jimna, 5 G. P. L. R, 17 ; Duni Gband, 

3 P. W. R. 1913. 
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Jic could not be condemned to pass the whole of that term in solitary 
confinement.^ Indeed, as the last section contemplates, only a portion of a 
sentence can be ordered to be passed in solitary confinement. 

3. **SliaU not exceed seven days in any one month.*’ — In the case 
of longer sentences, no single period of solitaiy confinement shall exceed seven 
days in anyone month. If, therefoie, the sentence was for a term of one year 
and one day out of which three months were to be passed in solitary confinement 
the order as to solitary confinem'^nt, though legal under the last section,® would 
be illegal under this, for three months not be passed in solitary confinement 
within a year and a day, having regard to the rule enacted in the section. The 

Court accordingly reduced the period of solitary confine- 
Panjabvicw. mcnt to 84 days.® But this does not appear to be the view in 

the Punjab where in a case of four months* rigorous impri- 
sonment, of which one month was ordered to be passed in solitary confinement 
the Court upheld the sentence as legal though its execution for more than 
28 days was admitted to be not possible.^ 


^[75. Whoever^ having been convicted — ■ 

Enbanced punish- by a coutt in ®[India], of an offence puuish- 

^cnces”"^ able undcr Chapter XII or Chapter XVII of this 

Chapter XII or Codc with imprisonment of either description for 
aft« pri^Xm a term of three years or upwards. 7|- ♦ * 

conviction. 


7 |** * ♦ 

shall be guilty of any offence punishable under either of those 
chapters with like imprisonment for the like term, shall be 
subject for every such subsequent offence to ^[imprisonment for 
life], or to imprisonment of either description for a term which 
may extend to ten years.] 

SYN o PSI s 


1. Amendment. 

2. Scope and object. 

3. Principle. 

4. Meaning of words. 

5. Condition for enbanced punishment. 

6. “Having been convicted.** 

7. Previous conviction. 

8. Conviction outside India. 

9. Conviction by court-martial. 

10. Conviction under other laws. 

n. Conviction for offence under Chapter 


XII or Chapter XVII. 

12. Summary trial. 

13. Magistrate’s duties and powers. 

1 4. Procedure for enhanced punishment. 

15. Charge, form of. 

16. Charge — Particulars of. 

17. Proof of previous convictions. 

18. Jurisdiction. 

19. Sentence. 

20. Nature ofenhanced sentence. 


1- Amendment. — ^Thc concluding words of the section *^or to imprison- 
ment of cither description for a term which may extend to ten years’* were 
subtituted for “or to double the amount of punishment to which he would 
otheiwise have been liable for the same; provided that he shall not, in any 
case, be liable to imprisonment for a term exceeding ten years” by the Amend- 
ing Act of 1886 (Act X of 1886). 


1. Nyan Sukh Mether, 3 B. L. R.A. 49 
(A. Cr.). 

2. iStfeScc. 73, last clause. 

3. Anon, (1879) 1 Weir 15. 

4. Fatta,(1878) P. R. No. 7. 

5. Subs, by Act 3 of 1910, Sec. 2, for the 
original section. 

o- The words “British India” have succes- 
sively been subs, by the A. O. 1948, the 


A. O. 1950 and Act 3 of 1951, Sec. 3 
and Schedule, to read as above. 

7, The word “or” at the end of Cl. (<i) 
and Cl. (5) omitted by Act 3 of 1951, 
Sec. 3 and Schedule. 

8. Subs, by Act 26 of 1955, Sec. 117 and 
Schedule, for “transportation for life” 
(w.e.f. lit January, 1956). 
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j present Sec. 75 was substituted for the original by the Indian Penal 
C^d^e Amendment Act (III of 1910) which cameinto force on 18th February, 

, any Indian State acting under the general or special 

authority of the Central Government or of the Grown Representative” replaced 
me words in the territories ofany Native Prince or State in India acting under 
me general or special authority of the Governor-General-in-Council or ofany 
Local Government by virtue of the Government of India (Adaptation of 

The words “British India” in Cl. (a) weie replaced by the words “the 
Provinces, by the Adaptation of Laws Order, 1948. The words “the States’* 
subsequently replaced the words “the Province” by virtue of the Adaptation 

1 “India” was substituted for the words 

r the same Act omitted the word “or” at the 

end ol Gl. (a) and Gl. (6), 

2. Scope and object .—-This section provides that persons previously 
convicted of certain offences will be liable to higher punishment than what they 
otherwise would be. As was observed by Prinsep, J., in a case, the object of 

the section being to provide for additional sentence, not for 

Object of the a less severe sentence on a second conviction, recourse should 
section. notbehad to it if the punishment for the offence committed 

IS Itself sufRicent.^ Nor was it the intention of the Legis- 
l^^^re enormously to enhance the heinousness of petty offences. ^Vllcre,for 
instance, a person convicted of receipt of property acquired by dacoity had 
undergone a sentence of seven years’ imprisonment and he was afterwards 
convicted of theft of articles of trifling value, the High Court considered the 
application of this section inappropriate . 2 But the value of property is often 
the result of accident. The important question is the intention of the man and 
Imnnrtant rnn«* character and attitude towards society,^ the nature of 

dcr^ions under the ofFencc committed and the gravi ty of the risk involved, 
section. So, where the appellant after four previous convictions for 

theft had been for the fifth time convicted of the theft of 
propel ty of no great value, the Court considered the sentence of seven years* 
transportation by no means excessive.^ Hence while there is no limitation 
against the applicability of the section, still, as amatter of judicial discretion, 
Douvt is lotli to take up an old conviction only for the purpose of 
awarding enhanced sentence.® The section should not be appliedmechanically 
in all cases in which there has been a previous conviction. The interval 
of time that may have since elapsed, the age and character of the accused 
during this interval and the necessity of enhanced sentence should all be 
considered. So, where a man, 55 years old, was convicted of pick -pocketing by 
makinga snatch at a purse in a travellers’ hand, dropping it at once when 
the ower called out, audit appeared that he had been previously convicted 
of pick -pocketing in a crowd or a fair 10 years earlier, the Gou’t considered that 
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having regard to his old age, his good character during the interval since 
his last conviction, the fact that he had probably yielded to a sudden tempta- 
tion, thathe was nota skilled thief, and that he had a large family dependent 
on him for support, his previous conviction might be disregarded, and it 

accordingly reduced his sentence of transportation for 
Section provides for ggven years to rigorous imprisonment for one year, though 
a iMximum sentence been previously sentenced to four years’ rigorous 

an no a mmim imprisonment for the same offence.^ The section undoubt- 
edly provides for a special maximum sentence. The Court below has 
assumed that it also provides for a minimum. There is nothing in the terms 
of the section to just fy any such inference. It would be ridiculous to 
suggest that in assessing the punishment the previous convictions should be 
taken into consideration.® There is no rule of law that a conviction under 
Sec. 75 must be followed by a heavier sentence than the one preceding it.® 

The section enables a court to pass a sentence commen- 
Section empowers g^vate with the nature of the offence or the accused 
enhanced punishments „ersons.< The section provides for enhanced sentence 
and not separate sen- P J ^ separate sentence.^ Section 75, Indian 

Penal Code, should not be applied mechanically where 
the appellant seems to have yielded to sudden temptation having tried ms 
hand at pocket-picking, a heavy sentence of transportation is not justin- 
able.* It goes without saying that the highly penal provi sions of the section 
are not retrospective and have no application to an offence committed 
before the passing of the Code.’ 

It should be noted that though no conviction can be legally had under 
this section without a specific charge^ it does not follow that ?n enhanced 
sentence passed under this section constitutes an independent conviction. 
Consequently, a person is not convicted of, say robbery and sentenced o 
enhanced punishment under this section is not convicted of separate ottences 

within the meaning of Sec. 35 of the Code of Criminal Procedure, so as o 
justify the awarding of two separate sentences.® As this section makes a 
previous conviction relevant, Sec. 54 of the Indian Evidence Act is no 

obstacle to proof of a previous character, which must, however, be a uce 

only after the accused is found cruilty.® 

It is wrong to say that even though an offence under ^ec. 

I. P. G., is compoundable, it cannot be so compounded when 
read with Sec. 75 because conviction under Sec. ^9 read witn 
Sec. 75 is not a conviction for two ‘‘distinct offences’ . The convic i 
is all the same, only under Sec. 379. Section 75 is invoke o 
enhancement of the sentence and that can come only at the time the sen 
is to be imposed. The fact that the accused is an old offender is ^ 

be taken note of by the Court at the trial. Only at the conclusion o 
trial after entering the conviction, that question can be taken up 
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sentence. So Sec. 75 cannot give a different colour to the 
offence under Sec. 379, I. P.G. This is the view taken in Queen^Empress v. 
Khdlaky and In re Alutkurakka T'kevan.^ In the case first cited it was held: 

“A person convicted under Secs. 411-75 of the Penal Code is 
not convicted of ‘distinct offences’ within the meaing of Sec. 35 
of the Criminal Procedure Code”. 

And in the second case it was held: 

“A person convicted under Secs. 392 and 75 of the Penal Code 
is not convicted of distinct offences within the meaning of Sec. 35 
of the Code of Criminal Procedure.”® 

section applies only when a person is sought to be punished with 
exceeding the maximum imprisonment provided for the 

Previous convictions are not relevant except in cases where the pro- 
secution seek the application of this section.® 

What Sec. 75, I. P. C., contemplates is that, where a person who 

has been previously convicted of an offence punishable 
Full Bench view. under Chapter XII (which Meals with offences relating to 

coin and Government stamps) or Chapter XVII (which 
relates to offences against property) with imprisonment of either description 
for a term of three years or upwards, is once again found guilty of a simi- 
lar offence, he shall be liable to enhanced punishment which may extend 
to imprisonment for life or to imprisonment of either description for a 
term which may extend to ten years. The section is concerned with 
a previous conviction for a similai' offence but it does not postulate 
that in respect of the previous conviction, the punishment imposed should 
have been one of not less than three years. All that it posits is that the 
previous conviction should have been in respect of an offence punishable 
with a term of imprisonment for a term of three years or upwards, but it 
does not lay down that the offender should have been actually punishedv^iih. 
such a term of imprisonment. It would seem, therefore, that the observa- 
tion of the Division Bench of the Andhra Pradesh High Court in Kamya v. 

which suggests that Sec- 75, I. P. jC., would come into play only if 
the sentence awarded to the accused for the previous conviction was not less 
than three years, is not warranted by the language of the section.’ 

Under Sec. 75 of the Indian Indian Penal Code, there is a provision 
for enhanced punishment for previous convictions. But Sec. 75, I. P. G., 
is restricted to offences under Chapter XII and Chapter XVIf of the 
Code. It does not apply to offences under other Acts. The Madhya 
Pradesh Gambling Act provides punishment for the offences mentioned 
therein. There is no provision for enhanced punishment on a previous 
conviction except Sec. 15 of the Act. This section does not apply to all 
offences. It reads as follows: 

“Whovever having been convicted of an offence punishable under 
Sec. 4 of this Act, shall again be guilty of any offence punishable 
under either of such sections shall be subject for every such sub- 
sequent offence to double the amount of punishment to which he 
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would have been liable for the first commission of an offence of the 
same description.** 

In order to apply this section conviction must be under Sec. 4 of the 

Act.^ 

It is a matter for regret that, in spite of several reported precedents 
all in the same trend fiiere prevails a serious misunderstanding as to the 
scope and meaning of Sec. 75, I. P. G., among certain Magistrates and 
Sessions Judges, who seem to assume that the section is a mandate to inflict 
an enhanced or severe sentence on an offender who had previous convictions, 
irrespective of the nature and gravity of the offence concerned. It is 
pertinent to remember that the scheme of the Indian Penal Code is to fix 
a measure of punishment for every kind of offence; and ordinarily the 
fact of previous convictions is not to be taken into account either in judging 
the guilty evidence of bad character of the accused is tabooed under Sec. 54 of 
the Evidence Act or in fixing the punishment. Section 75, 1. P. G.,is an excep- 
tion to that rule. It singles out offences under Chapter XII (relating to 
offences against coinage and stamp law) and Chapter XVII ^relating to 
offences against property), and empowers the Court to award a greater 
measure of punishment for a repetition of the crime. Apart from 
the indication in Sec. 348, Gr. P. G., as to when the extraordinary 
powers under Sec. 75, I. P. G., are to be invoked, it is pertinent for those 
who deal with the life and liberty of fellow citizens in a free country 
to remember that abhorrence of a criminal is not an unraixed virtue, that 
the human frame invariably contains some finer tissues and it does no good 
to any body to devitalize those tissues rather than revitalize them and 
that therefore punishments should not be more severe than is strictly 
warranted by the circumstances of the case at hand. Section 348 (1) of the 
Criminal Procedure Code lays down the procedure to be followed by Magis- 
trates in cases coming under the scope of Sec. 75, I, P. G. 

Section 75, I. P. G., docs not prescribe that a severe sentence should 
be imposed for a repetition of any crime by an offender. It does not 
prescribe a minimum sentence for any event. It docs not say that a convict 
of a petty theft committed without any violence should be given a severe 
sentence if he had half a dozen previous convictions for like offences to his 
credit. As early as 1878, Jackson and Cunningham, JJ., pointed out in 
In reShamjee Nashya^ that “it was not the intention of the Legislature and 
is notin accordance with reason, that a previous conviction should so 
enormously enhance the heinousness of petty offences’*. 

In 1908, in Kasim ^/i v. Emperor,^ Kensington, J., cautioned that Sec. 75, 
I. P. G., should not be appliea mechanically and in 1914 in Jowahir Singh 
v. EmperoTy^ where the offender committed a “technical theft** by annexing 
the complainant*s ornaments and refusing to return them, though he returned 
them the next morning after the complaint was liad before the police, the 
same learned Judge held: 

“In the case of Jowahir Singh, I think it absurd to treat the offence 
more seriously with reference to Sec. 75, I. P. G., or to make his 
connection for a trifling offence of the kind the occasion for a long 
period of police supervision. His appeal is so far allowed that his 
sentence of imprisonment is reduced from seven years to six rnonths 
and the further order under Sec. 565, Cr. P. G., is also set aside as 


Manaklal lhamaklal o. State, A. I. Rt 3. 7 Gr. L.J. 293. 
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not justified by the facts of the case. The man may be a bad char- 
acter, but he did not in this affair commit a serious crime.*’ 
Theprinciple appears well explained by P. R. Das, J., in Sheikh Ckamman 
V. Emperor*^ The appellant had been convicted of cheating to the extent 
of Rs. 2, and sentenced to transportation for nine years on the ground that 
he was “fable to receive enhanced sentence inasmuch as there are previous 
convictionst agains him”. The learned Judge observed: 

“In my opinion there is much misapprehension as to the scope 
and meaning of Sec. 75, I. P. G. The view which seems to have 
found favour with the Courts is that as soon as it can be shown that 
there is a previous conviction within the terms of Sec. 75, against 
the accused person the Court is bound to pass an enhanced sentence 
on him, that is to say, a sentence wholly disproportionate to the 
actual offence under investigation. In my judgment, there is no 
justification for this view in the section itself. The words ‘enhanced 
sentence* find no place in the section, though they do occur in the 
marginal note to the section. But the marginal note formsno part 
of the statute itself and is not binding as an explanation or construc- 
tion of the section.® I must be guided by the section itself, and in my 
judgment, the section doesnot empower a court to pass ‘an enhanced 
sentence* (to adopt the expression commonly used by the criminal 
courts) merely because there are previous convictions against the 
accused person, although it enables the Court to sentence a person 
to transportation for life or to imprisonment up to ten years. The 
distinction, in my view, is important. In the one case, the Court 
would be at liberty to inflict a punishment out of all proportion to 
the offence committed. In the other case the Court would be able 
to pass a sentence commensurate with the gravity of the offence, 
a power which but for Sec. 75, I. P. G., the Court would be powerless 
toex<rcise. It is the experience of most criminal courts that they 
have at times felt handicapped by the sections of the Code p»-ovid- 
ing for the pimishment, with the result that they have been at times 
unable to pass adequate sentences on accused persons. Section 75 
removes that disability, but it imposes as an essential condition for 
the exercise of the power that there must be previous conviction 
against the accused person. I will illustrate my meaning at once. 
Take, for instance, a case of theft. The maximum punishment 
which a court is empowered to inflict on a person convicted of theft 
is three years’ rigorous imprisonment. Now I do not think that a 
court is at liberty to pass a sentence of seven years* imprisonment 
on a person convicted of theft, merely because there are previous 
convictions against him, if the offence itself does not call for a 
severe punishment. But the offence may be of sufficient gravity 
calling for a severe punishment than that permitted by Sec. 379, 
If there are no previous convictions, the Court is helpless in the 
matter. If there are previous convictions, the Court is able to pass an 
appropriate sentence on the accused person. In other words. Sec. 75 
enables a court to pass a sentence commensurate with the nature 
of the offence on the accused person; it does not empower a court 
to p?ss a sentence disproportionate to the nature of the actual 
offence. This view is considerably strengthened by the decision of 
the Calcutta High Court in the case of Sheo Saran Tato v. Empress,^ 
where the learned Judges said that recourse should not be had to 
Sec. 75, if the punishment provided for the offence is suflBcient.” 
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Fforde, J., in Ishar Singh v. Emperor^ and Dalip Singh, J., in Khushdil 
V. Emperor,^ held that a previous conviction had a long time before the subse- 
quent offence does not warrant the application of Sec. 75, I. P. C. 

In Kunj Lai v. Emperor,^ the accused was sentenced to three years* 
rigorous imprisonment to be followed by one year’s police surveillance, for 
stealing a pair of shoes which had been left outside a shop by a customer, 
Fforde, J., observed : 

have repeatedl> had occasion to point out that a previous 
conviction which took place a considerable time before a subsequent 
offence does not warrant the application of Sec. 75. A man who has 
committed two offences at a long interval of time cannot be held to be 
an habitual offender, and Sec. 75, I.P.G., is directed against habitual 
offenders. In the present case the petitioner has, so far as the 
evidence on the record goes, been leading a blameless life for some 
nine years since he first came in conflict with the criminal law. The 
present offence is a petty one and in itself hardly deserved more 
than^ at the most, a sentence of six months. In my opinion, the 
provisions of Sec. 75, should not have been applied in the circum- 
stances of this case. I would accordingly set aside the sentence of 
three years* rigorous imprisonment and police surveillance and reduce 
the penalty to the period of imprisonment already undergone by 
the petitioner, which I understand is some seven months.” 

Though in this judgment his Lordship has observed that Sec. 75 should 
not be applied except to habitual offenders, the principle really is that the 
lapse of an interval of good conduct after expiry of the sentence given for 
the previous offence would be a relevant fact against the invocation of 
Sec. 75. 

In Harnam Das v. Emperory* the accused was convicted of stealing a 
khes costing Rs. 4 and sentenced to five years* rigorous imprisonment on 
the strength of two previous convictions — one under Sec. 411, I. P. G., for 
10 days* imprisonment, and the other under Sec. 379, I. P. G., for three 
months* imprisonment. Fforde, J., held : 

“I have repeatedly pointed out that for an offence trivial in itself, 
as is the present one, greatly enhanced punishment sliould not be 
inflicted merely because there have been previous convictions against 
the offender. In my judgment a sentence of six months* imprison- 
ment would meet the ends of justice, and I, accordingly, accept 
this appeal to the extent of reducing the punishment from five 
years* rigorous imprisonment to six months’ rigorous imprisonment.” 

\xi Maulu v. Fforde, J., with the concurrence of Dalip Singh, 

J., observed: 

”... .The appellant, who appeals through jail, has been convicted 
of stealing a sum of Rs. 10-2-6 by picking a pocketin a crowd. . . , 
The learned Sessions Judge, who tried the case has sentenced the 
appellant to transportation for life invoking the provisions of Sec. 75, 
I»P. G., for the purpose of enabling him to impose that sentence. 
... In 1909 there is no doubt the appellant engaged in a crime of a 
much more serious nature and was rightly awarded an appropriate 
sentence for that offence. The next offence if one assumes that the 

4. A. I. R. 1930 Lah. 100 (1). 
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appellant served his full term of imprisonment was committed some 
12 years after his release, and he must be deemed for those 12 years 
to have led a blameless life. Therefore, when he again committed 
an offence on 31st August, 1925, he could not then said to be a 
habitual offender. Moreover, it is now over three years since the 
last offence was committed. Under these circumstances it seems to 
me wrong to treat the appellant as a habitual perpetrator of seiious 
crimes and to sentence him to transportation for life for an offence 
of a somewhat tiivial nature. The appellant cannot be said to be 
in'eclaimably addicted to serious crime and though the learned Sessions 
Judge was entitled to take into consideration his previous career for 
the purpose of gauging the amoimt of punishment which he deserves 
for this offence, I do not think he is justified in invoking the 
provisions of Sec. 75, I. P. G., to give him the sentence which he 
has now imposed. 

“The English Gom ts of Griminal Appeal have frequently pointed 
out that it is not proper for a court to impose a heavy sentence for 
trivial offence even in the case of a habitual offender. In/J. v. Oliver 
Taylor^ the Lord Ghief Justice in delivering the judgment of the 
Court observed: 

‘The appellant pleaded guilty to the charge of stealing a woman’s 
coat from a lobby leading to the office where she was employed. 
He is 35 years old and he had previously been convicted on 20 
occasions. The last sentence he served was one of 18 months’ 
imprisonment, from which he was released in October, 1923. He 
was out of prison for nine months before the commission of the 
present crime. It has been said over and over again in this Court 
that the mere fact that a man has been convicted many times 
is not in itself sufficient reason for passing a heavy sentence on 
him for an offence which is trivial in itself. The Court is satisfied 
tliat the proper sentence here is one of 12 months’ imprisonment 
with hard labour.’ 

“In my judgment the present offence must be dealt with on its 
merits, beaiing in mind, of course, the previous career of the 
appellant. I am of opinion that, in view of all the circumstances 
of tile case, 12 months* rigorous imprisonment is sufficient to meet 
the ends cf justice.** 

In In re Munuswamy^ Yahya AH, J., has laid down the rule succinctly 
in these words: 

“It has been held in a number of decisions by this Court that 
although the fact of previous convictions is an element in determining 
the sentence, essential regard should be had to the facts of the case, 
the gravity of the offence and the circumstances in which it was 
committed in assessing the punishment and the mere circumstance 
that there were previous convictions should not result in the infliction 
of a sentence that is far out of proportion to the merits of the main 
case.” 

Kamsala Adimoorthy v. Emperor^ exposes another line of misunder- 
standing on the scope of Sec, 75, I- P. G., and it is that the sentence for a 
subsequent offence of the kind mentioned in the section should not be less 
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than that imposed for a previous conviction, irrespective of the nature and 
gravity of the later offence. King, J., observed: 

“The sentence is very heavy and is very possibly due to an 
impression in the mind of the learned Judge tliat he ought to award 
a longer sentence than that awarded in the appellant’s last previous 
conviction. Of course, there is no rule of law that a conviction 
under Sec. 75, 1. P. G., must invariably be followed by a heavier 
sentence than the one immediately preceding it. It is difficult in 
individual cases to decide between the ordinary principle of passing 
2 k sentence appropriate to the nature and circumstances of the 
crime and the principle which is at the back of Sec. 75 of pre- 
venting a habitual offender from further dep- ^dations upon the 
property of his fcllowmcn for a lengthy period, but to sentence a 
man of 35 to ten years rigorous imprisonment in a case of this kind 
where the property stolen was not very valuable and no ^olcnce 
was resorted to is, I think, to apply Sec. 75 much too haishly. 

In In re Abdulgani Pandurang Row, J., reduced the sentence of 

six years for a theft of property worth Rs. 50, observing: 

“There seems to be an idea prevalent in the minds some Judges 
that there is a rule that the sentence on an old offender should 
always be at least a little more severe than the sentence just pre- 
vious. This so-called rule cannot be supported by any good reason. 

“It may be an excellent rule of thumb, but I do not think in 
imposing sentences, such a rule can be safely followed, iu the 
interest of the proper administration of criminal justice. While 
the sentences imposed on criminals should be adequate to the offence, 
there is every reason why they should not be excessive. Apait 
from the injustice to the offender which an excessive sentence 
entails, such a sentence tends to undermine public confidence in 
the administration of criminal justice.** 

Section 348, Gr. P. G., lays down the procedure to be followed by the 
Magistrates in cases coming under Sec. 75, I. P. G. It does not say that 
all cases which may come within the scope of Sec. 75, I. P. G., should be 
committed to the Court of Session. It requires the Magistrate before whom 
the case is pending, to commit the accused to the Court of Session oi the 
High Court, as the case may be, if he “is satisfied that there are sufficient 
grounds for committing the accused**, and forbids committal if the Magistrate 
“is of opinion thathe can himself pass an adequate sentence if the accused 
is convicted**. The inclusion of Sec. 75, I. P- G., in the charge does not, 
by itself, necessitate a committal to the Court of Session. 

In Public Prosecuter v. Palapati Ramt^krishnaiah^ it was urged by the 
Public Prosecutor that in view of Sec. 348, Gr. P. G., read with See. 75, 
I. P. G., the Magistrate ought to have committed the accused to Sessions, 
as the accused had a number of convictions and the Second Glass Magistrate 
was not competent to punish him adequately. Ghandia Rcddi, J. (as he 
was then) observed: 

“Now the question for consideration is whether in every case 
falling under Sec. 75, Penal Code, a Magistrate is bound to commit 
the accused to Sessions, in other words, has he no disci etion to 
consider whether it is a fit case for committing the accused to Sessions? 
It looks to me that it is not obligatory on the Magistrate to commit 
the accused to Sessions in all cases under all circumstances 
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without any regard to the nature and the gravity of the offence. 

directs him to commit the accused to Sessions 
only it he is satisfied that there are sufficient grounds for doing so. 

Wl^n once he feels that there are grounds for committing the 
accused to Sessions, then he is under a duty to do it unless he is 
competent to try the case and comes to the conclusion that he can 
himselt pass an adequate sentence. It is true that the latter part of 
oec. 348 IS mandatory but that would come into play only when the 
Magistrate feels that the circumstances of the case warrant the 
committal of the accused to the Sessions. 

‘'It does not contain any invariable rule that in all cases governed 

by Sec. 75, Penal Code, a committal to the Sessions should follow. 

In such case, the Magistrate has to apply his mind to the circum- 

stances and decide whether it is a fit case for committing the accused 

^Sessions. The construction sought to be placed by the learned 

Public Prosecutor^ in my opinion, is opposed to the plain meaning 
of the section r r o 

“It is now fairly settled that it is not absolutely necessary thatin 
every case, irrespsctive of the nature of the offence an enhanced 

awarded. It is a well understood principle 
of administration of criminal justice that the punishment should be 
comrnensurate with the gravity of the offence. It should neither be 
too lenient nor very excessive being disproportionate to the nature 
of the ciime committed. The circumstances of each case have to 

be considered by the Magistrate before awarding a particular 
sentence, . . . 

“It is certainly open, in my opinion, to a Magistrate to award 
a sentence less than that given on a previous occasion if the circum- 
stances of the case warrant it. So, in deciding whether a Magistrate 
should himself try the case or should commit the accused to Sessions 
he should bear in mind the surrounding circumstances....** 

In Mokanimadi v. State^^ M. G. Desai, J., reiterated the same principle 
as he observed; 

“There is no minimum imprisonment prescribed for a previous 
convict. A previous convict can be given imprisonment for a term 
of one year or even less. Section 75, I. P. G., comes into application 
only when a person is sought to be punished with imprisonment 
exceeding the maximum imprisonment provided for the offence. So 
long as the maximum punishment provided for the offence is not 
to be exceeded there is no need to resort to its provisions and any 
reference to them would be irrelevant. . . .For the purpose of the 
sentence the learned Magistrate could take the previous conviction 
into consideration even though it was not mentioned in the charge.** 

In Slate of Kerala v. Krishnankultyy^ a Bench of the Kerala High Gourt 
(Anna Ghandy and Govinda Menon, JJ.) has approved the dictum in the 
above case. 

It is thus not obligatory in all cases coming under the scope of Sec. 75, 

I. P. G., to commit the accused to Sessions. Gonsidering the nature and 
gravity of the offence and the cicumstances in which it is committed the 
Magistrate has first to judge whether a sentence more severe than that 
prescribed for the offence as such de hors Sec. 75, I. P. G., is necessary in 


1. 1967 Gr. L. J.275. 


2. 1965 Kcr. L. T. 1043. 
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the case. If only he is setisfied that a severe sentence than the maximum 
provided for the offence is called for he need invoke Sec. 75, I. P. G., and 
consider the need for a committal of the accused to the Court of Session 
under Sec. 348, Cr. P. G. In other cases, particularly where the offence 
charged is a trivial one, the Magistrate has to deal with the case himself 
and mete out justice. As pointed outin Mohammadi v. Stated in fixing the 
punishment it is open to him to take the previous convictions also into 
consideration. If the offence is a petty one— as is and therefore does not 
call for a severe sentence even the committal to Sessions would be unwar- 
ranted but that would not affect the jurisdiction of the Sessions Judge to 
try the case.® 

3. Principle. — This section was no part of the original Bill, as it left 
the hands of Lord Macaulay and his colleagues. It was, however, added 
before the Bill was passed into law, and it was justified on the ground that 

repeated attacks on property merited more deterrent 
Justification for the treatment than the Code had made provision for. In 
section. the unsettled state of society at the time the Bill was 

under discussion, and to check the frequent organized 
plundering then going on, the ordinary penalties of the Code were con- 
sidered to be inadequate. But, as observed before, the section confers a 
power, recourse to which need not be had in every case. It is a reserve 
armoury of the Criminal Court which should be drawn upon only in case 
of exceptional urgency (^e^para. No. 2 above). 

The principle of this section is that if the previous sentence borne 

by the accused had had no effect on him, a more severe 
No hard and fast sentence should be awarded. But it does not follow as a 
‘‘ule. rigid and inflexible rule that in all cases of previous 

convictions, an enhanced sentence should be awarded. 
As pointed out by Pandurang Rao, J., in In re Abdul Ghani Sahib^ it is 
good as a rule of thumb but the cricumstances of each case should be 
taken into account in inflicting punishment.^ 

4. Meaning of words.- — ^^Having been convicted** mezins a convic- 

tion for an offence and does not include imprisonment awarded for failure 
to give secu»'ity under Sec. 108 or Sec. llOof the Code of Criminal Pro- 
cedure.® ^^Punishable with imprisonment ** that is, the penalty affixed to the 
offence must be three years or over, though the offender may have been 
punished with a lesser sentence. **Shall be subject,** i. c. is liable to. It 
does not mean that the Court shall be competent to pass such a sentence. 
Its competency depends upon its jurisdiction. '^Subsequent offence** implies 
that the subsequent offence was committed after the previous conviction.® 

5. Condition for enhanced punishment. — 'Five conditions must be 
fulfilled before a person can be awarded enahanced punishment under this 
section: 

(i) He must have been previously convicted in India’ of an offence 
which is punishable with imprisonment for at least three years.® 


1 . 

2 . 

3. 

4. 
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(ti) The offence of which he had been convicted, and of which he 
is subsequently charged, must be one included in Chapter XII or 
Chapter XVII of the Gode.^ 

(z7i) It must have been committed in India. 

(iv) He must be subsequently charged with an offence punishable 
with imprisonment for at least three years.* 

(y) He must have committed it since his previous conviction.* 

6. ‘'Having been convicted.” — -For the application of this section 
it is necessary that the offender should have been previously “convicted”. An 
order undrr See. 110, Gr. P. G., isnot correctly described as a conviction. 
Hence, such an order cannot be used in order to bring an offender within the 
ambit of the present section.* Section 39 of the Madras Children Act saysthat 
the conviction of a child or young person shall not be regarded as a conviction 
for the puTiOseofany disqualification attaching to a conviction for any 
offence, but it has been held that that section does not prohibit the taking 
into account of a previous conviction under Sec. 75, Penal Code.® 


7. Previous conviction.^The previous conviction referred to in the 
section naturally assumes and implies the commission of, and the conviction 
for, an offence in point of time prior to the commission of the subsequent 
offence.® This section will apply only (1) where the second or subsequent 

offence was committed after the conviction for the earlier 
Applicability of offence and (2) then too only if it is shown that either 
the section. offence falls imder Ghapter XII or Ghapter XVII of the Code 

and is punishable with imprisonment for at least three years. 
Where it was shown that the appellant had, a few days before the trial of 
one offence, been convicted of another offence but it was not shown that he 
had been convicted of one of the offences mentioned in this section nor that 
he had been convicted of any offence before the commission of the offence 
for which he had received enhanced sentence under this section, the 
enhanced sentcncemust be quashed as it cannotbe supported under Sec. 75 
of the Penal Godc.’ So the section is inapplicable where the two offences 
were committed at one and the same time,® though in such a case one 
conviction may have been made previously. In one case the section was held 
to apply only to an offence committed by a person after hts release from prison 
“on the ground that the sentence already borne has had no effect in prevent- 
ing a repetition of his crime, and has been, therefore, insufficient as a 
warning. But where the prisoner’s convicticn has taken place a very short 
time before, and where no imprisonment under it has yet been undergone, 
and no time has been given for reformation, it cannot be said that a prisoner 
has had any opportunity of sho.ving what the effect of the first sentence 
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would have been upon him, and it would not be just to punish him as 
though he were an incorrigible offender whom no comparatively light 
punishment could wean from evil courses.’*^ This is the doctrine of locu^ 
paenitentiai which, however human and commendable, appears to find no 
place in the section. It is no doubt just that a criminal should have time to 

reflect before the vengeance of law is visited upon him but 
Docrtine of locus thisis a matter for the consideration of the Court. It is not a 
paenitenttae. necessary corollary of law. ^ So much, however, is clear that 

where a person is convicted at one trial of two or more offences, one 
conviction cannot be used as a previous conviction for the pu’^pose of 
enhanced punishment. 

8. Conviction outside India.^As the section is a part of a Code, 

which has of its own force no operation beyond India, a conviction in a 
foreign State, even if it has adopted the Code, is clearly beyond its com- 
prehension, and cannot be taken into consideration for awarding enhanced 
sentence under it.® Such a conviction maybe admissible asevidence of bad 
character, but a Magistrate is not bound to consider it in determining the 
sentence.^ When, however, the District Magistrate who passed sentence 
after receipt of the finding acted as a court in India, and that in 

awarding sentence he was acting in a judicial and not merely a ministerial 
capacity, and that, therefore, when he punished under some section of the 
Code which came within Chapter XII or Chapter XVII, this punishment 
could be taken into consideration for the purposes of Sec. 75.® 

9. Conviction by court-martial. — The word ‘‘punishable** used in 
this section should be read as if it was followed by the words “by a court 
administering the Indian Penal Code”. Hence, for the purpose of awarding 
enhanced punishment under this section, it is not permissible to rely upon a 
previous conviction before a court-martial even if the conviction were 
in respect of an offence falling under Chapter XII or Chapter XVII of the 
Penal Code.® 


10« Conviction under other laws. — Section 75, I. P. C., deals only 
with previous convictions under specified chapters of the Code, and a con- 
viction under some other law would not attract the operation of the section.'^ 

11. Conviction for offence under Chapter XII or Chapter XVII. — 

A reference to Sec. 75 clearly shows that only when an accused is convicted 
of an offence under Chapter XII or Chapter XVII of the India Penal Code, 
that he is liable under the circumstances set out in that section to enhanced 
punishment. Now as the accused has been convicted not under Chapter XVII 
but under Chapter XXIII, in which Sec. 511 is to be found, the accused 
cannot be punished for any thing more than what the law provides for, 
namely, half of the maximum term provided by Sec. 37 9, and he is not 
liable to enhanced punishmentunder Sec. 75.® 
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Section, 75, Penal Code, does not apply to an offence punishable 
under Sec. 511, Penal Gode.^ 

The Lahore High Court® took the same view as regards Sec. 369 and 
observed: “The Trial Magistrate was not justified in relying upon the 
previous conviction of the prisoner under Sec. 369, I. P. G., because it is 
not an offence punishable under Chapter XII or Chapter XVII of the 
Indian Penal Code.” 

Section 75, Penal Code, does notapply to an offence punishable under 
Sec. 511, Penal Code, read with Sec. 379, Penal Code. Section 75, Penal 
Code, can be applied to offences punishable under Chapters XII and XVII, 
Penal Code, Sec. 51 1 , Penal Code is neither in Chapter XIC nor in Chapter 
XVII, but in Chapter XXIII.® 

But, as it was held by the Sind Chief Court in Emperor v. Tasin^ that 
“though we do not take the previous convictions into consideration by reason 
of the application of Sec. 75, Penal Code, we can, nevertheless, take them 
into consideration when considering the sentence to be imposed imder the 
ordinary provisions of the law.’*® 


12. Summary trial. — Section 75 is an enabling section and merely 
applies a principle. Itdoes not create separate offence or indeed an offence 
at all. Therefore, the question whether or not Sec. 260 of the Code of 
Criminal Procedure which relates to summary trials applies to offences under 
Sec. 75 does not arise at all.® A trial in a summary way is not an appropriate 

procedure when Sec. 75 is to be applied. Nor indeed, would 
Appropriate pro- an appropriate procedure when Sec. 75 is to be 

ceedings for a trial but previous convictions are to be taken into account 

under t is sec ion. determining what punishment within his ordinary 

powers a Magistrate should impose because of the limited nature of the 
sentence which may be passed under Sec. 262, Gr. P. G.’ While the 
circumstances of a case where Sec. 75 can be applied make it desirable that 
the offence should not be tried in a summary way and that in such cases if the 
trial has started in a summary way the provisions of sub-section (2) of 
Sec. 260 of the Code of Criminal Procedure should be followed, nevertheless, 
it cannot be said that a trial in which a charge under Sec. 75 would 
be framed is necessarily bad in law because the offence is tried summarily.® 


13 Magistrate’s duties and powers.^Whether in every case 
falling \mder Sec. 75, Penal Code, a Magistrate is bound to conmit 
the accused to Sessions, in other words, has he no discretion to consider 
whether it is a fit case for committing the accused to Sessions? It is not 
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obligatory on the Magistrate to commit the accused to Sessions in all cases 
under all circumstances without any regard to the nature and the gravity 
of the offence. In fact, the section directs him to commit the accused to 
Sessions only if he is satisfied that there are sufficient grounds for doing 
so When once he feels that there are grounds for committing the accused 
to’ Sessions, then he is under a duty to do it unless he is competent to try 
the case and comes to the conclusion that he can himseif pass an adequate 
sentence. It is true that the latter part of Sec. 348 is mandatory but 
that would come into play only when the Magistrate feels that the circum- 
stances of the case warrant the committal of the accused to Sessions. It does 
not contain any invariable rule that in all cases governed by Sec. 75, 
Penal Code, a committal to the Sessions should follow. In such case the 
Magistrate has to apply his mind to the circumstances and decide whether 
it is a fit case for committing the accused to Sessions. The inincip e o 
Sec. 75 is that if the previous sentence borne by the accused had had no 
effect on him a more severe sentence should be awarded. But it does not 
follow as rigid and inflexible rule that in all cases of previous convictions, 
an enhanced sentence should be awarded. As pointed out by Pandurang 
Row, J. In Re Abdul Gani Sahib,^ it is good as a rule of thumb but me 
circumstances of each case should be taken into account in inflicting 


punishment. 

Then their Lordships further observed: *‘It is certainly open in my 
opinion to a Magistrate to award a sentence less than P? ^ 

previous occasion if the circumstances of the case warrant it. So in deciding 
whether a Magistrate should himself try the case or should commit the 
accused to Sessions, he should bear m mmd surrounding circumstances. 

The number of previous convictions is a circumstance to be taken into 
consideration in determining the sentence. .^t-iminal Rules of Practice 

require that Magistrates and Judges should append to their 
Criminal Rules of lodgements, a list of previous Convictions. If a Magistrate 

practice. to ose the powers under this section, that is, 

does not intend to inflict more than the maximum punishment provided for 
the offence, he is not required to state the particulars in the charge. 

Section 511, Gr.P. G.,is quite explicit and clear on 
that for the purpose of Sec. 75, I- P- G a previous 

proved in accordance with law. The Trial Magistrate was clearly not Justified 

in questioning the accused under Sec. 342, Gr. P. G., P 

conviction, when there was no evidence against him on that point. 

14 Procedure for enhanced punishment.— 'The o 

Secs. 221 C7), 255-A, 310, 311 and 315 of the Code 

1898, should be read as supplementing the law as set out in this seen . 


Those sections run as follows : i u • 

“221 (7). Previous conviction when to beset out . — If the accused having 
^ ^ been previously convicted of any offence, is liable 

Section 221, Cr. byreason of such previous conviction, to cnnancca 
P- G. punishment, or to punishment of a different km , 
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fora subequent offince, aiiditis intended to prove such pievious 
conviction for the purpose of affecting the punishment which the Court 
may think fit to award for the subsequent offence, the fact, date and 
place of theprevious conviction shall be stated in the charge. If such 
statement has been omitted, the Court may add it at any time before 
sentence is passed. 

‘‘255-A. Procedure in case of previous conviction. — >In a case where a 

previous conviction is charged under the provisions 
S«tion 255-A, 221, sub-section (7), and the accused does 

' not admit that he has been previously convicted as 

alleged in the charge, the Magistrate may, after he has convicted 
the said accused under Sec. 255, sub-section (2) or Sec. 258, take 
evidence in respect of the alleged previous conviction, and shall 
record a finding thereon. 

“310. Procedure in case of previous conviction.^^ the case of a trial by 

jury or by the Judge himself when the accused is 
S^tion 310, Cr. charged with an offence and further charged that 
* ' he is by reason of a previous conviction liable to 

enhanced punishment or to punishment of a different kind for such 
subsequent offence the procedure prescribed by the foregoing provi- 
sions of this Chapter shall be modified as follows, namely: 

(a) Such further charge shall not be read out in Court and the 
accused shall not be asked to plead thereto, nor shall the same be 
referred to by the prosecution or any evidence adduced thereon unless 
and until, 

(t) he has been convicted of the subsequent offence, or 

(u) in the case of a trial by a jury, the jury have delivered their 
vex'dict on the charge of the subsequent offence. 

(/>) In the case of a trial held by the Judge himself, the Court may 
in its discretion, proceed or refrain from proceeding with the trial of 
the accused on the charge of theprevious conviction. 

“311. When (.vidence of previous conviction may be given. — ^Nothwith- 

standing anything in the last foregoing section, 
Section 311, Cr. evidence of the previous conviction may be given 
P. G. at the trial for the subsequent offence, if the 

fact of the previous conviction is relevant under 
the provisions of the Indian Evidence Act, 1872. 

“315. Number of jurors to be summoned. — (1) Out of the persons 

named in the revised list aforesaid, there shall 
Section 315 Cr. be summoned for each sessions in the town which 
p. C. * is the usual place of sitting of each High Gourt^ 

as many of those who are liable to serve as 
special or common jurors respectively as the Clerk of the State 

considers necessary, 

“(2) No person shall be so summoned more than once in six 
months unless the number cannot be made up without him. 

^‘Supplementary summons. — -(3) If, during the continuance of any 
sessions, it appears that the number of persons so summoned is not 
sufficient, such number as may be necessary of other persons liable 
to serve as alorcsaid shall be summoned for such sessions.” 
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Reference to these statutory provisions will show that three elements 
are necessary to prove a previous conviction against an accused : 

(i) It must form the subject-matter of a charge. 


(u) It muse oe proveu. . . t 

(tii) The enhanced sentence must be withm the jurisdiction of the 

Magistrate. 

Brieav stated, the procedure is this : VVhereit is proposed to charge 

an accused person with previous convictions under ^ec. /o> 

Procedure sum- no evidence on the point should be led before the charge 
letup is framed. The accused should not be questioned about 

his previous convictions when examined under oec. o't.s, 
as clearly that is only for the purpose of enabling him to explain matters 
aupearin'g in evidence against him and his previous convictions should 
not have appeared in evidence against him at this stage. When, howe r 
the Magistrate considers it fit to frame a charge under Sec. 254 m 
respect of the substantive offence, he should then have lecoutse to Sec. 2 
(7i^and in that charge should include the previous convictioiis. He 
should then ask the accused to plead to that charge making it clear to him diat 
he is pleading to the previous convictions distinctly *'om the original 
offence Thfn comes Sec. 255-A and it seems that under that section if 
th^e accused admits his previous conviction or convictions do not 

have to be proved separately, and the Magisti-ate can take them into 
consideration in convicting and sentencing him for 

however, the accused does not admit the previous coninctions the Magis 
trate has to proceed to judgment on the substantive charge tliat 

is a judgment of conviction, he has then to take evidence ^ 

law i e under See. 511 of the Code as to the previous convictions 

and come to a separate finding upon them he the 

proper sentence under the substantive section read wiUi buc- /O, 

Penal Gode.^ , 

In the case of a trial before the Court of Session, the P^o^f.djtve is 

modified as indicated in Sec. 310, Gr. P. G.^ In In 

included those previous convictions m his charge I 

and got the accused to plead to thern, and should then have set them 

in a tabular form at the end of his judgment. 

The above procedure has to be followed ^ly where the provisions 
of Sec. 75, PenalGode, are brought into action. They arc not brought into 
action where the sentence intended to be awarded is within the c^petcnce 
of the Court to award uitder the ordinary provisions of the GocU 
such a case, the fact that previous convictions were not stated in tOe 

charge does not render the conviction illegal.^ 

15 Charge, form of.— For the form of charge j 

pTevious conviction, see Criminal Procedure 
Previous in, pri- V, Form No. XXVIII (III). In all other cases the charge 
soameat^ may thus be worded : 

“I (name and office of the Magistrate or fudge) do hereby charge you — 
as follows : That you, on or about the — ■ — — -day of—— j ^ 

^r^peror o. Dalip Singh, A. I. J- R 

a9«)‘'fah^i47“.4^5 Cr 4. ibdu? K«im Emperor, A I. R. 

2. Vt(U See. 310, Gr. P. G. 
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commi tted 
Sec. — 


and thereby committed an offence punishable under 
(or Sec. where charge is in the alternative) of the Indian Penal 


Code and within my cognizance {or within the cognizance of the Court of 

Session or High Court). And you the said stand further charged 

that you, before the committing of the said offence, had been convicted on 

the— day of— -of an offence punishable under Chapter XII (or 

Chapter XVII) of the Indian Penal Code with imprisonment for a term of three 
years, to wit, the offence— — , which conviction is still in force and 
effect and thatyou_,are thereby liable to enhanced punishment under Sec. 75 
of the Indian Penal Code. 

And I hereby direct that you be tried (by the said Court of Session, 
or High Court) on the said charge.” 

In a Lahore High Court case. Said AH v. Emperor^ dealing with 
framing of the charge, there was not an iota of evidence on the record to 
justify their inclusion in the charge and after the framing of the charge 
and at the time of explaining it to the accused be questioned him as to 
whether he had those convictions against him which had already been 
mentioned in the charge. This is not the procedure which is sanctioned 
by law. In order to prove the previous convictions standing against an 
accused person for the purposes of Sec. 75 of the Indian Penal Code, it 
is necessary that the provisions of law as contained in Sec. 511 of 
the Code of Criminal Procedure should be observed. 

And in Pokar Chuharmal v. Emperor^ Davis, G. J., observed : “It 
may be considered by the prosecution a troublesome matter to put upon 
the record, before committal, evidence of identity and of the previous 
convictions to establish a prima facie case such as would be required if 
the charge were under a section other than Sec. 75, Penal Code, but this 
Court has held that the prosecution should call all relevant witnesses 
and produce all material evidence in the committing Magistrate’s Court so 
that the accused should know what evidence he has to meet.” 

16. Charge — Particulars of.— As regards the charge, the Code of 
Criminal Procediue provides that, if it is intended to prove a previous 
conviction for the purpose of awarding enhanced punishment, the fact, 
date and place of the previous conviction should be stated in the charge* 
If such a statement is omitted the Court may add it at any time before 
sentence is passed.® The object of this statement in the charge is to give 

notice to the accused of his liability to enhanced punish- 
Object of require- ment, and to give him an opportunity of correcting 
ment of state- error^ if any, prejudicial to him* In order, therefore^ 
menti in the to put the accused upon enquiry, mention of the fact, 

^ate and placc of the previous conviction is essential ; 
otherwise, the accused cannot be legally sentenced to 
enhanced punishment.^ The mere mention of the fact 
that the accused had been previously convicted of offences under the 
Indian Penal Code,® or thathe“isan old offender” is obviously insufficient.® 
Any defect or omission in this respect may be made good by an addition 


previous convic 
tions. 


1. 35 Gr. L. J. 1387 at p. 1388. 

2. A.I.R. 1941 Sind 173 at p. 175. 

3. Abdulla, (1909) 7 M. L. T. 77 ; 
Sec. 221 (7', Cr. P. G. ; see also 
Pokur Ghuharmal o. Emperor, A. I. 
R. 1941 Sind 173 ; Said Ali, 35 Gr. 
L. J. 1387. 

4 . Dungri, lOl.G. (Lah.) 241 ; Haridas, 


I. L. R. 5 All. 500 ; Raghibali, I.L.R. 
3 All. 633 (F. B.), the facts were 

peculiar, and the accused was, there- 
fore, held not to have been misled 
by vagueness of the charge. 

5, Sheikh Jakar, 22 W. R. 39. 

6. Vippika, (1881) Weir 335. 
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made before the sentence is pronounced; but it cannot be made good 
afterwards.^ Nor can tliere be sufficient compliance with law unless a 
separate charge under the section is framed and recoidccl.2 A previous 
conviction duly proved entitles the Court to award enhanced sentence for 
the offence for which the accused is on trial before it. It cannot sentence 
the accused as if he had been convicted of two distinct offences— the 

one being the previous conviction.^ Reference to previous 
Desirability of conviction in the charge is not an indictment, but a 
reference to previ- reference necessary to inform the accused that his offence 
ous conviction -resents circumstances of aggravation which, though not 

Slrv affecting his present criminality, will call for condign 

‘ punishment, if the offence is otherwise adequately proved. 

Itis, therefore, laid down that in a case tried by jury or with the aid of 
assessors, reference to the previous conviction must not be made till alter 
the close of the trial. Reading the previous conviction before its close, is 
calculated to bias the juiy or the assessors, and it is, therefore sufficient 
to vitiate the trial. « It should be noted that the Criminal Procedure 
Code (Amendment) Act, 26 of 1955, has abolished trial with the aid of 

assessors. 


17. Proof of previous convictions. —In order to determine the proper 

sentence it is necessary for the Magistrate to know all the pievious convic- 
tions of the accused.® It is primarily the duty of the prosecution to see that 
matters such as the existence of previous convictions, are brought dchnitely 
to the notice of the Court at the proper time.® As the sole object of proving 

a previous conviction isnot to takeout weak evidence against 
Sole object of accused but to help the Court to determine the measure 

proving previous of punishmnet,’ the Magistrate should try to ignore that 
conviction. in considering his judgment. And it isonly at the close 

of the trial that evidence of previous conviction should be admitted.® Such 
evidence must be clear and precise,® and whenever it is intended to prove 
it in accordance with Sec. 511 of the Criminal Procedure Code, it must 
strictly conform to the requirements of that section.^® An examination of 
the accused for the purpose is not “proof” of a previous conviction, unless 
itbean“admission” upon which the Courtis authorised to act.“ 


1. Rai Goomar, 19 W. R. 41; Annoji,B. H. 
G. Gr. Rule, 27th April, 1873; Mangloo 
y. Emperor, A. I. R- 1930 Lah. 544 

at p. 544. _ 

2. £san Charidra Dey, 21 VV. R. 40; Dora- 

samv.I. L. R. 9 Mad. 284; Dungri, 
(1911) P. W. R. No. 40: 10 I. G. 341; 
In re Ismail. I. L. R. 39 Cal. 326, follow- 
ed in /n rtf Subramanian, (1916) M. W. 
N. 327, a previous conviction not 
charged induced enhanced sentence; but 
the judgment is (it is submitted) un- 
sound. In In re Subramanian, (1916) 
M. W. N. 327, the Sessions Judge who 
tried the appellant failed to charge 
him under this section, but before 
sentencing him questioned him about 
his previous conviction. The High 
Court ilicreupou refused to quash the 
enhanced sciiience, though it pointed 
out the desirability of separately charg- 
ing prisoners under this section. 

3. Khalak, I. L. R. 1 1 All. 393 

4, Kulum, 10 \V. R. 39;Roshmi, 1. L. R. 


5 Cal. 668; Jhinguri, (1890) A. W.N. 
12; but jtftf Nazim, 5 G. W. N. 670 at 
p. 672. 

5. In re Duraiswami Mudali, A. I. R. 19^2 
Mad. 521 at p. 521 : 44 Gr. L. J. 501 : 
206 I.G. 246: (1942) 1 M.L.J. 591: 55 

M. L. W. 297 (1): 1942 M. W. N. 
376. 

6. King-Emperor v. Prem alias Pamun, 
109Q AT T ^<17 

7. Gulab Ha^r.*(1894) B. U.J. 688: GM. 

H. G. R. (App.) 2: 1 Weir 36 and 37. 

8. Shiboo Mundal, 3 W. R. 38; Jehan 
MuUick, 5 W. R. 67;Kristo Bchari 
Day, 21 C. L. R. 555; Bepin Behari, 
13 G. L. R. 110. 

9. Naimuddi, 14W. R. 7; Abdul Malik, 

I. L. R. 52 Mad. 795 (Police Certific- 
ate insuflicicnt). 

10. Said Ali v. Emperor, 35 Gr. L.J. 1387; 
151 I. C. 719. 

11. Section 310, Gr. P. C: Nazim. 5 G.W. 

N. 670 at p. 672. 
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Section 511, Gr. P. G., provides asfollows : 

“511. Previous conviction OT acquittal how proved* — -In any inquiry, trial 
* *;it r other proceeding under this Code, a previous 

p «tion , r. conviction or acquittal may be proved, in addition 

to any other mode provided by any law for the time 

being in force— 

(a) by an extract certified under the hand of the officer having the 
custody of the records of the Court in which such conviction or 
acquittal was held to be a copy of the sentence or order, or 

{b) in a case of a conviction, either by a certificate signed by the 
officer-in-charge of the jail in which the punishment or any part 
tliereof was inflicted or by production of the warrant of commitment 
under which the punishment was suffered, 

together with, in each of such cases, evidence as to the identity of the 
accused person with the person so convicted or acquitted.** 

The modes of proof provided in the section are "in addition to any other 

mode provided by any other law for the time being in 
Modes of proof. force”. ^ Where the whole record had been destroyed it 

was held by the Sind Chief Court that — "But there is nothing 
in the case in Gkous Bakksh v. Emperor,^ which suggests that in such a case 
Sec. 65 (r), Evidence Act, does not apply, and that secondary evidence 
would not be admissible. Indeed, that judgment would appear to stress 
the fact that the Evidence Act applies as much to a case of previous con- 
victions as to any other. Furthermore the provisions of Sec. 511, Gr. P. G., 
are extremely wide. In addition to the simple ways in which previous 
convictions can be proved coupled with proof of identity. Sec. 511, 

Gr. P. G., contains the words* in addition to any other mode provided by 

any law for the time being in force....* But no authority has been cited 
to us to show that one of these other modes is the mere production of a 
conviction slip. But the real difficulty of the learned Judge appears to u3 
to arise from the local custom or practice or belief that not only can an 
accused person be committed to the Court of Session under Sec. 75, Penal 
Code, on the mere production of what is known as a conviction slip, but 
that he can be convicted on the evidence of this conviction slip alone, even 
if the accused does not admit his previous convictions. Now there is not, 
as far as wc know, any law which provides that what is commonly called a 
conviction slip is proof of previous convictions at all. This question was 
considered in Emperor v. Sheikh AbduL^ It was pointed out in that case ffiat 
it was not sufficient for an expert in 6ng,;r-prints to produce a record of 
anger-prints alleged to be those of the accused from the Central Bureau or 
for a clerk in the common prison at Bombay to produce extracts from the 
jail register signed by the Superintendent showmg previous Mnvictions 
ind certified copies of the judgments in the cases when the accused was pre- 
viously convicted, when it was not proved that the man convicted in Bombay 
was the man before tlie Court or was the man convicted m the Howrah 
Court in which, in that case, i t was alleged that the accused had been convicted. 
What in fact this conviction slip appears to be is merely the criminal record of 
convicts kept by the authorities.**^ And tliough under Sec. 511 of the Crimi- 
nal Procedure Code a certified copy of the record of the Court or of th® 
sentence or order is sufficient, it must be a copy "certified under the hand of 


1 . 

2 . 


3 . 


Vide Sec. 511, Gr P. G. 

I L U. (1939) Kar. 677: A.I.R. 1939 
Sind 203: 183 I. G. 219: 40 Cr. L. J. 
770. 

A I. R. 1916 Gal. 344: 33 I. C. 825: 
17Cr. L.J 185: I.L.R. 43 Gal. 11?.8: 


20 C VV.N. 725. 

4. Pok»r Chuharmal v. Emperor, A. I. R. 
1941 Sind 173 at p. 174: I.L.R. 
(1941) Kar. 308; see also Emperor v, 
Slicikh Abdul, A.I.R. 1916 Gal. 344: 
I.L.R. 43 Gal. 1128:20 G.W.N. 725. 
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officer havh.g ^ offic^is^ 

conviction was had.^e^tffica^g und/rthe hand of the officer-in-charge of the 

laUrnwhich the Punlshmen^ . or any pan J^-ndergon^ 

held 'which punishment was suffered. In every case, 

Tcoursl! the™n^? of ffie accused with the person previously conv.cted 

must be power of enhanced punishment does not carry 

™tTncy e^eltial. he should commit the case to the Court of Session^ 

IQ Sentence — A judgment awarding enhanced sentence must contain 

the dite of previous conation and the sentence passed as well as the 

^nirolar offence for which it was had. This section does not empower the 
Sessions Tudge to amalgamate a sentence which he is competent to pass upon 
» Gunner ^th a sOTtence under which he is already imdergomg impnson- 
mLt.and then commute amalga^ ted sentence conde^ing tlm^^^ 
to a longer period of imprisonment than he is liable to suffer tor the offence 

of which he had been last convicted.' a 

sectiof^roK^or ffie :^?aTt;^fsenten^Ta^”c7m^^^ onmprisonment 

* • frw lifr III Hcu howcvcr, of such sentence it may sentence the 

cXiTto imprisonment of either description for a te--™ 

::h!c°h^r offerer if ^u?Uh?b?^ ifipf fon^c^^n; ?o7rtefm ^of^even 

years or upwards, instead of awarding sentence of imprisonment, sentence 
offender^ to in prisonment for a term not less th^ seven years, and not 
Sceedi^r^he term for which under the Code such offender is liable to 
imprisonment’ The section as to enhanced sentence is not to be pressed 
Xaerv^e"n every case of a previous conviction satisfying its condition 

The enhanced sentence must be called for by the justice 
of the case. Where, for instance, the subsequent offence 
was a petty one,® or a technical theft, the Court should not 
be justihed in passing more than a nominal sentence. 
Although the fact of previous convictions is an element in 
determining the sentence, essential regard should be had 
to the facts of the case, the gravity of the offence and 
the circumstances in which it was committ ed in assessing t e pums men 


Enhanced punish- 
ment not in all 
cases of previous 
conviction but only 
where justice of 
case requires. 


1. Section 511, Gr. P. G, 

2. Sheikh Ramzan, 15 W. R. 53. ,^00 

3. Feroze Khan 0 . Emperor, A.I. R. 1928 

Lah. 107atp. 108. ^ .. 

4. Vithaya, (1817) B. U. C. 49; David 
Narsu, 6 Bom. L. R. 548; Gulab 
Hamir, (1 £94) B. U. G. 688; Bahadur, 
(1872) P. R. No. 41; Nga Yun Tha, 
(1894) P. J. L.R. 78. 

5. Sections 347 and 548, Gr. P. G.; Ganu 
Ladu, 2 B. H. C. R. 126; Kbalak, I-L- 
R. 11 All. 393. 


u. Sakya, 5 B. H. G. R. 36. 

7. Muhammand Sharif, (1915) P. R. No. 
14 : 29 I. C. 826. 

8. Nga Po Hunin, 10 I. G (Rang.) 772 ; 
Harnam Das v. Emperor, 1930 Lah. 
100 (1) atp. 100; Maulu v. Einpemr 
A. I. R 1929 Lah. 787 ; Ujaaar 
Singh p. Emperor, A. I. R. 1933 I.ah. 
147 ; Kuppuswamy GLcity, 1933 
M. W. N. 1259. 

9 . Jawahir Singh, 22 I- G. (Lai.) 759; 
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and the mere circumstance that there were previous convictions should not 
result in the infliction of a sentence that is far out of proportion to the 
merits of the main case.^ In any case, the provisions of the section are 
merely permissive and not obligatory,® and are not to be resorted to without 
due regard to the character of the accused since his previous 
conviction, the nature and gravity of the crime and its other attendant 
circumstances justifying the imposition of a deterrent sentence.® 

No minimum imprisonment is prescribed for a previous convict. He 
can be given imprisonment for a period of one year or less.* 


CHAPTER IV 
GENERAL EXCEPTIONS 

“This chapter has been framed in order to obviate the necessity of 

repeating in every penal clause a considerable number of 
Topical Introduc- limitations. Some limitations relate only to a single 

provision, or to a very small class of provisions. Every 
. . , such exception evidently ought to be appended to the rule 
which It is intended to modify. But there are other exceptions which are 
common to all the penal clauses of the Code, or to a great variety of clauses 
dispersed over many chapters. Such are the exceptions in favour of infants, 
lunatics, idiots, persons under the influence of delirium, the exceptions in 
favour of facts done by the direction of the law, of acts done in the exercise 
of the right of self-defence, of acts done by the consent of the party harmed 
by them. It would obviously be inconvenient to repeat these exceptions 
several times in every page. We have, therefore, placed them in a separate 
chapter, and we have provided that every deflaition of an offence, every 
penal provision, and every illustration of a definition or penal provision, 
shall be construed subject to the provisions contained in that chapter.**® 
It will be seen that the chapter dealing with exceptions or criminal 

responsibility contains 32 sections, but the main principles 
Principles. which they illustrate are only seven. They are: 

(1) Where there is an absence of (5) Triviality (Sec. 95). 

(6) Act done in exercise of the right 
of private defence (Secs. 95— 
106). 

(7) Privileged acts (Secs. 77 and 78). 


•86 


criminal intent (Secs. 8l 
and 92 — -94). 

(2) Gases of accident (Sec 79). 

(3) Mistake of fact (Secs. 76, 79). 

(4) Acts done by consent (Secs. 87 

90). 

All these cases, though variously classified and described, are really 
cases in which there is absence of criminal intent. There is only one case 
dealt with in Sec. 95, in which provision is made for exemption in spite of 
the presence of criminal intent, the act committed bsing so inconsiderably 
as to be negligible. 

The general exceptions in Chapter IV of the Penal Code are applicable 

not only to offences under the Penal Code but also to offences 
Applicability to under special or local laws.® For further discussion on the 
fp'l'.laT or Toc'al point. note, under Sec. 79. 

laws. 


1. In re Munuswamy A.I.R. 1947 Mad. 386 

(1) atp. 386 :<1947) I M. L. J. 336: 
60M.L.W. 333 ; 1947 M.W.N. 609. 

2. Ghamman, 54 I. C. (Pat.) 623. 

3. Po Nyein, 9 L.B.R. 167: 45 I. G. 847. 
4= Mobamtnadi State, 1956 A. L. J. 


611 : 1956 A. W. R. (H. G.) 735 : 
1957 Gr. L.J. 275. 

5. NoteB, Reprint, p. 106. 

6. King 0 . Tustipada Mandal. A. I. R. 
1951 Orissa 284 at p. 288 : I. L. R. 
(1950) Gut. 75 : 5? Qr. L. J. 837. 
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It is a general rule of criminal jurisprudence, that unless otherwiM 

directed by the sUtute, the presumption of innocence m 
n j r 5r,» favour of the accused casts on the prosecution the Duraeti 
««p”on ® of provi^ every ingredient of the offence even though 

negative averments be involved therein. Before the 
enactment of the Indian Evidence Act in 1872, it was for the prosecution to 

show the absence of all circumstances which might bring into play any of the 
ex^rptions^n the Indian Penal Code.* After the passing of the E^dence Act, 
Ae Son is changed. By virtue of Secs. 103 and 105 of that Act the 
burden of proving the absence of circumstances attracting ^e application 
of the general or special exceptions recognised by Penal Code has been 
token away from the prosecution, and now it is for 

that his case falls within one of those exceptions. Thus, Sec. 105 ofthg 
Evidence Act lays down that — 

“105. When a person is accused of any offence, the burden of proving 

the existence of circumstances bringing the case within any 
of the General Exceptions in the Indian Penal Code, or 
within any special exception or proviso contained in any 
other part of the same Code, or in any law defining the 
offence, is upon him, and the Court shall presume the 
absence of such <nrcumstances. 


Burden of proving 
that case of accus- 
ed comes within 
exceptions. 


/ 


Illustrations 


(a) A, accused of murder, alleges that, by reason of unsoundness of 
mind he did not know the nature of the act. 


The burden of proof is on A. 

(b) accused of murder, alleges that, by grave and sudden provo- 
cafion, he was deprived of the power of self-control. 

The burden of proof is on A. 

(e) Section 325 of the Indian Penal Code provides that whoever, 
except in the case provided for by Sec. 335, voluntarily causes grie- 
vous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under Sec. 325. 

The burden of proving the circumstances bringing the case under 
Sec. 335 lies on A.** 

The section involves (1) apresumption, and (2) a rule as to the burden of 

proof. Under the section, the Court shall presume the absence 
Picsamption and of circumstances bringing the case vrithin an exception, 
burden of proof. There is no doubt that the law requires, as laid down in 

Sec. 105 of the Indian Evidence Act that the onus of proving 
circumstances which give the benefit of the general exception to an accused 
person lies on him, and in the absence of evidence the presumption is against 
the accused. But this does not mean that the accused must lead evidence. If 
it is apparent from the evidence on the record, whether produced by the 
prosecution or by the defence, that the general exception would apply, then 
the presumption is removed and it is open to the Court to consider whether 
the evidence proves to the satisfaction of the Court that the accused comes 
within the exception.* The burden cast by that section upon the accused can 
be discharged by the evidence of witnesses for the prosecution as well as by 

1. Phipson on (8th Ed.), p. 31. 3. Vide Sec. 105, Evidence Act. 

2. C/. Queen-Empress p. Sobun, (1805) 2 4. Mst. Anaiidi o. Emperor, 24 Gr. L. J. 

W. R. 59. 225 at pp. 225-26: I.L.R. 45 All. 329. 
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Burden of prov- 
ing exception lying 
on accused does 
not absolve the 
burden of issue on 
prosecution for 
conviction. 
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the evidence for the defence and the accused is entitled to claim an acquittal 
if, on the evidence for the prosecution, it is shown that he has committed no 

offence.^ Again the burden of proving an exception that 
lies on accused is not as heavy as the burden on the prosecu- 
tion to prove its case. Where the burden of the issue is on 
the prosecution, the case must be proved beyond a reasonable 
doubt, though a prima facie case made by the prosecution may 
amount to this and suffice for conviction.^ Where, however, 
the burden of an issue is upon the accused, he is not in 
general called on to prove it beyond a reasonable doubt or 
in default to incur a verdict of guilty; it is sufficient if he succeeds in prov- 
ing a prima facie case, for then the burden is shifted to the prosecution 
which has still to discharge its original onus that never shifts, i. e. that of 
establishing, on the whole case, guilt beyond a reasonable doubt.^ The 
burden of proving the existence of circumstances bringing the case within the 
exception pleaded is no dobut cast on the accused by Sec. 105, but this does 
not in a y way absolve the prosecution of the burden laid on it by Sec. 102, 
Evidence Act. So, even where the evidence adduced by the accused fails to 
satisfy the Court affirmatively of the existence of circumstances bringing the 
case within the general exception pleaded, the accused person is entitled tobe 
acquitted if, upon a consideration of the evidence as a whole (including the 
evidence given in supportof the plea of the general exception), a reasonable 
doubt iscreated in the mind of the Court whether the accused person is or is 
not entitled to the benefit of the said exception.^ This principle, however, 
has absolutely no application to a case where an accused person sets up a 
plea of self-defence, but completely fails to establish it or fails to adduce any 
evidence in support of it,® 


76. Nothing is an offence which is done by a person who is, 

or who by reason of a mistake of fact and not by 
Act done by a reason of a mistake of law in good faith believes 
by^miltake^offact himsclf to be, bound by law to doit. 

believing biooself 
bound, by law. 


Illustrations 

(d) A, a soldier, fires on a mob by the order of his superior officer, in 
conformity with the commands of the law. .d has committed no offence. 

{b) A, an officer of a Court of Justice, being ordered by that Court 
to arrest T, and, after due enquiry, believing to be 2^ arrests has 

committed no offence. 


1. Kalicharan Mukerjee p. Emperor, 11 
GX.R. 232; Mangal Ganda v. Emperor, 

A. 1. R. 1923 Nag. 37 ! 25 Gr. L. J. 

1077; Mir Alam, 69 1. G. 464 (Pesh.). 

2. R. p. Fuscbillo, ( 1940) 2 All E. R. 489. 

3. Pbipson on Evidence (8th Ed.), p. 31; 
see Woolmington p. Director of Public 
Prosecutions, (1935) A.G. 462. 

4. Parbhoop. Emperor, A. I. R. 1941 All. 

402 atp. 406: I. L. R- (1941) All. 

843: 1941 A. L. J. 619: 43 Gr. L. J. 

177; 197 I. G. 525 (F. B.); Robert p. 
Emperor, I. L. R. 61 Gal. 168; 5, 

I'ir Hasan Din o. Emperor, 


A. I. R. 1943 L.ah. 56: 44 Gr. L. J. 
397jNarayan Raut p. Emperor, A. I.R, 
1948 Pat. 294; I.L.R. 27 Pat. 35: 49 
Cr. L.J. 406; Emperor p. U. Damapala, 
A. I. R. 1937 Rang. 83 (F.B.) ; I. L. R. 
14Rang. 666; Gopi Krishna p. Emperor, 
A.I.R, 1943 Oudh 272:44 Gr. L.J. 625, 
contra Government of Bombay v. Sakur, 
A. I. R. 1947 Bom. 38: 48 Bom. L. R. 
746 (S.B.):48 Gr. L.J. 168; see ViUo 
Yusuf Sk. p. State, A. I. R. 1954 Gal. 
258: 58 G. W.N. 279: 55 Gr.L. J. 774. 
Bodhan p. Emperor, A. I. R. 1948 All. 
223 atp. 225: 49 Cr. L.J. 436. 
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SYNOPS IS 
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1. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 
11 . 
12 . 


Analogous law. 

Principle. . 

Mistake of law— Meaning of law . 
Mensrea — No intention, no crime. 

Test to ascertain intention 

whether subjective or objective. 
Ignorance of law as extenuating cir- 
cumstance. . 

Presumption of truna ttA being 
ingredient of offence. 

Absence of specific intention. 

Mistake of fact. 

Natural consequence. 

Mistake of mixed law and fact. 

Belief— Necessity of. 


essential 


13. 

14. 

15 . 

16. 

17. 

18. 

19. 

20 . 
21 . 
22 . 
23. 


Suspicion and belief. 

Good faith — Necessity of. 

‘‘Bound bylaw.** 

Legal practitioner acting under instruc- 
tions. 

Jail warder acting under order of supe- 
rior. 

Policemen’s duty. 

A soldier*s duty. 

Limits of soldier*s justification. 

Engine driver’s mistake. 

Mistake when no defence. 

Rules regarding justifications of ofTcnce 

due to mistake. 


1. Analogous law.— This chapter has been extended to offences added 

to the Code since its original enactment.^ 

Th.. I. 

round him the same protection. 

« « • • This section in the Chapter of General Exceptions, applies 

2. Principle.— This sec^nmtx^ This section and Sec. 79 are 

to mistakes of fact and English common law maxim in its apph- 

Ignprancc of ^ P- criirunal law: ignorantia faat excusat ignorantia jwis 

aw isnever an of aw, whether 

nonexcusai- n rm_' •_*!. k.i«- it i® times 


rr*' T .‘L for there can benopresumpwonwuciiit 

application are based upon fairness and commonsene se , and they are, atanyrate, 


1 . 


2 . 


3. 

4. 


By the Indian Penal Code Amendment 
Act (XXVllof 1870). This Act adds 
new offences to the Code, to which 
Chaps. IV, V and XXIII were extended, 
sec ibid . Sec. I 3 as amended by the 
Rcpe.iling and Amending Act^Xll ot 
189!;, under which this chapter was 
rnade applicable to ofTcncc punishable 

under Secs. 121-A, 1 ^-A, 225-A, 

225-U, 294-A and 304-A. 

Karim Uliah ». Ghulam Rasul Shah, 
A. I. K. 1936 Sind 153 at p. 154 : 37 
Cr. L. J. 1068: 165 1. G. 78 (2). 

1 Go., 177. “Ignorance of fact excuses; 
ignorance of law docs not excuse. 
“Ignorance of law is no excuse «« 
Karim CUah v. Ghulam Rasul Sliah, 
svpra'j Emperor v. Nanak Chand, A. I. R. 


5 


1943 Lah. 203: It Gr. L. J- tb 

P. L. R. 226. , 

Per Erie, C. J., in l’«o ey y. Brown, 1 1 C. 
B S ^ 575; KitcUm y. Hawkins, L.. 

R 2 C P 22 per Sir W. Scott. The 
Ghailotte, 1 Dods R. 392 ; per 
G. B., in Cooper v. Simmons, / Jri. ^ 
N. No. 717; cf. m.x^hn: '^Ignorantia juns,^ 
quod quisque tenetur scire ncminem excusal 
(2 Rep. 3 b). “Ignorance of the law, 
which every man is presumed to know, 
excuses no one.” This maxim is quoted 
and paraphrased wiili comment by Black- 
stone in 4 Black., p. 27. So Hale; 
coTum guo escir^ tenetur non exciisa, (Ag* 
norance of those things which ouc is bouiiu 
to know, excuses not;— P • O. 42. 
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available to anyone desirous of acquainting himself with them. They are, there- 
lore, never the copyright of the Legislature which offers every facility for ieir 
promulgatic^. Ignorance of law is, therefore, never an excuse, and all persons 
resident within a State are held to be bound by it “it being immaterial whether 
they are its subjects or are foreigners**.^ 


Ignorance of 
law never an ex« 
cuse — Except ion . 


3. Mistake of Uw^Meaning of «aaw”.;^istake of law ordinarily 
means mistake as to existence or otherwise of any law on a relevant subject as 
well as mistake as to what the law is.® Of course, the term “law** as used in this 
connection means the general law of the land. Hut the rule appli^ equally to 
all laws, bye-laws, rules and regulations having the force of law.^TFor though 
no man is pi’esuined to be a walking cyclopaedia of all laws, however parochial 
and artificial, still, if ignorance of law were ever admitted to be an excuse, it 
would introduce the element of uncertainty in the administration of justice which 
is the foundation of civil society.* All the same, the rule is properly applicable 

only to the general municipal law, though for the sake of con- 
venience it is held to be a rule of uni^^tsal application, and 
as one admitting of no exceptions,® ^^ut exceptions there 
must bej since no man can be convicted of violating a law 
of which, as a matter of fact, he is wholly ignorant. There 
are circumstances which make out cases of exception to the general rule that 
ignorance is no excuse— -circumstances neutralising the presumption of know- 
ledge of law, as in the case of a newly enacted statute.?^ It must, then, depend 
upon the law, the nature of publicity given toit,and the likelihood of the offender 
being acquainted with it. In a large number of Acts, some qualifying phrases 
occur which, in themselves, recognise the exceptions. On the other hand, there 
are bye-laws, such as those regulating the height to buildings, thickness of walls, 
preservation of open spaces and other conducive to public sanitation and hygiene— 
which no one can circumvent on the ground of ignorance. The question of 
mens rea must, therefore, depend upon the subject-matter of the enactment, 
its purpose and the various circumstances which would make the construction 
reasonable or unreasonable.’ 


Mistake of law however normally relates to mistake as to the accused’s 

rights under the law to do a particular act or pursue a parti- 
cular course of conduct. The Courts are not at all concer- 
ned with the legality or otherwise of the rights under which 
the accused purported to act. The only question that the 
Courts have to decide in such cases is, whether the claim of 
right was honestly and bona fide held by the accused. This 
question willessentiaily be one of '^fact. In such cases, it is thegood faith of the 
accused and not the right itself which requires adjudication. In this sense, a 
mistake of law can, to a certain extent, be a defence to a criminal charge of per- 
sonation at an election under Sec. 171-D of the Code, because the Court came to 
fhe conclusion that the accused honestly believed that his father could authorise 


Mistake of law 
normally would 
rest on the deter- 
mination of good 
faith of accused. 


1. Baronet and Allain, (1852) Dearsly 51 ; 
1 Jurisprudence, 498. 

2. King V. Tustipada Mandal, A. I. R. 1951 
Orissa 284 at p. 289 : I. L. R. (1950) 
Gut. 75: 52 Gr. L. J. 837. 

3 Kussim, 15 I. C. (Bom.) 802; cort/r <2 Lewis, 
I. L. R. 38 Mad. 773. 

4 Of. per Willes, J., in Tolson, 23 Q..B. D. 

168 at p. 172. 

5. So Lord Westbury in one case remarked: 
**It is said *ignorantia juris non exeusat* 
but in that maxim, the word jus* is used 


in the sense of denoting a private right, 
the ordinary law of the country. But 
when the word jus* is used in the sense 
of denoting a private right, the maxim 
has no application”— Gooper v. Ghibbs, 
L. R. 2. H. L. 149 at p. 170. 

6. King V. Tustipada Mandal, A. I.R. 1951 
Orissa 284 at p. 289: 52 Gr, L. J. 837. 

7. Per Willes, J., in Tolson, 23 O . B. D. 168 
at pp. 172, 173; Narantakath, I. L. R. 
45 Mad. 986. 
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him to cast his vote. This dec. si oa could be justified on 

mens rea a constituent part of the ofTence under Sec. 171-D otthe uoae, was 
moted and so the accused was entitled to an acquittal, but .t is suWted 

?hat a mistake of law cannot, to any extent, be a defence ^ god” 

the face of the pro^sions contained m Sec. 76 and Sec. 79 ot the jfenai t^oae 
Sid this part oF the decision, besides goes counter to the current of author^y.^ 

4 Mens rea— No intention, no crime.— So far as the present Code is 
concerned it is apparent from the exceptions here made that the t^ of crimi- 

nality in the Cod^depends upon S^tas ^u^ ^r^Ts 

-nilnalit is m Enslan. - presen 

himisfundamcntal. It is only when the mmdisatfauU, thatam^ can be held 

guilty of an offence. It is fundamental, too, that whenever and 
is a inistake of fact on which isfounded a belief m good faith «/ 
law of an act, the requisite state of mind that would 

KiuUy is absent. Considered in this aspect, there is hardly any difference be 
tween mistake of fact and mistake of law, but it has been tlm P,°, ° to 

jurisprudence of civilized countries that every 3 

know the law and shall be debarred from pleading rgporarice 

SoGoleridge,J.,inone case said; 

person; but, at the same time, when the question is, with w _ takeswhat 

takes, we cannot help looking into his state of mind; and i p r. , ,,4 t 

he believes to be his own, it is impossible to say that he is gui y tTin l^w 

another case, the Court ^emarke^ : “It has been said that ignorance of ‘he law 

is no excuse. But when the Court has a discretion, the peti- 

T r t tioner’s ignorance of the law may be properly excu^d. 

b" mcm!thiefore, the Divorce Act, 1854 ,<> enacts that the Court 
excused if Court shall not be bound to pronounce a decree for divorce, if it shall 
has jurisdiction. t]^at the petitioner has during the marriage, been ginlty 

of adultery, the Court was held to have discretion which it 
could exercise in favour of a person who had contracted bigamous marriage, m 
the beUcf that his marriage with his first wife had been dissolved by ^ P'^J^ate 
agreement setting each party free to marry again..’ Here, then, was a c , , 

a personhad violated the statute in ignorance of itspro'Asions bu as e 

intention to do so, and as the Court had a discretion in the 
T • 1 • • matter it gave him the benefit of that ignorance. This 

°nTE„" p.tdplf mty be illustrated by the view taken by the Indian 
glish Courts. Courts in similar cases, in which it was laid down that mas 

much as the provisions of Sec. 494 of the Code arc rigid and 
render a bigamous marriage, apart from intention, crirninal, the P ® 
cence is no defence to a charge under the section, though it would be a good 
defence to a charge under Sec. 497, the language of which leaves room or its 
admission.® But the language of a statute, though a guide, is not to be taken to 


1. State i'. Siddlxannalh Gangaram, A.I.R. 

1956 M.B. 241 at pp. 243, 244 (D. B.): 
1956 M. B. L. J. 674: I. L. R. (1956) 
M. B. 374: 1956 Gr. L. J. 1327. 

2. “TTie fact itself does not make a man 
guilty, unless his intention were so.** 

3. King V. Tustipada Mandal, A. I. R. 1951 
Orissa 284 at p. 289: I, L. R. (1950) 
Cut. 75; 52 Gr. L. J. 837. 

4. John Retd, (1842) G. &. M. 306. 

5. V^itworth v. Whitworth, (1893) P. 85 
at p. 88, citing Noble v. Noble, (1869) 


L. R. 1 P. & D. 691. 

6. 20 & 21 Viet , c. 85, See. 31. 

7. Whitworth v. Whitworth, supra. 

8. Karsan,2 B. H. G. R. 117, at p. 124, (1st 

Ed.) ; Manohar, 5 B. H. G. R. 17; Khe- 
mkory. Umashankar, 10 Bom. H. G. R. 
381; Robi v. Gobind, I. L. R. 1 Bom. 97 
atp. 116; Sambu, 1 Bom. 347; Umi, 6 
Bom. 126; Narantakath, I.L.R.45 Mad. 
9-56; contra .Abdul ('Jh'’ni r. Azizul 
Huq, I.L.R. 3'> C.il. dO'J: 
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be the ^le ^idc in judging of the criminality of an act. Foster, J., said : 

that though the words of the statute seem to exclude any other excuse, yet the 
circumstances must be taken into consideration; otherwise, a law calculated for 
wise purposes might be made a handmaid to oppression**.^ 

T. these cases, the rule laid down by the Bombay Court cannot 

be upheld. In another case, the facts were different, but it illustrates the same 
principle. There the captain of a ship had hired native labourers and carried 
thern on board. At the time thathc set sail there was no prohibition against the 
employment of native labour, but bafore the natives were engaged, an Act was 
passed which prohibited the enlistment of native labourers without a licence and 
their confinement and removal from one place to another was declared to b** a 
fclony,2 and the question was whether the master of the vessel had biought him- 
self within the Act. “It may, howevei , be suggested,** the Coui t remarked “that 

the cai lying, though not unlawful in its commencement, became so when the act 
came into operation, notwithstanding the ignorance of the master that any such 
Act was in force and though it was then out of his power to obtain a licence. But 
before a continuous act of proceeding, not originally unlawful, can be treated 
as unlawful by reason of the passing of an Act of Parliament by which it is in 
terms made so, a reasonable time must be allowed for its discontinuance; and 
though ignorance of the law may of itself be no excuse for the master of a vessel 
who may act in contravention of it, such ignorance may, nevertheless, be taken 
into account wben it becomes necessary to consider the circumstances under 
which the act or proceeding alleged to be unlawful was continued, and when 
and how it was discontinued, with a view to determine whether a reasonable tlm-i 
had elapsed without its being discontinued.**® 


5. Mens rea — Test to ascertain intention whether subjective or 
objective.— In Director of Public Prosecutions v. Smith* it was accepted on all hands 
that to constitute murder, it must be found that the accused him 5 elf intended to 
kill or to cause grievous bodily harm. The only question was : what was the 
Proper test to as. proper test to apply to ascertain that intention ? The Judge 
certain intention, directed the jury in the time-honoured way* : 

....if you are satisfied that. . . he must as a reasonable man 
contemplated that grievous bodily harm was likely to result to that 
officer still clinging on, and that suchharm did happen and the officer 
died in consequence, then the accused is guilty of capital murder. . . .“ 
When you analyse that direction, it means that, in judging of intent, the jury 
shouldregard the accused (in the absenceof evidence to the contrary) asa “reason- 
able man”. That means, in this contest, an ordinary man capable of reasoning 
who is responsible and accountable for his actions. So regarding him, the jury 
should ask themselves: 

“Is the evidence so strong that we are satisfied that he, the accused 
man, must himself have been aware that grievous bodily harm was likely 

to result?” 


1. Foster’s Crown Law, (3rd. Ed.), App. 
439 at p. 440, cited per Willes, J., in 
Tolson, 23 Q.. B. D. 168atp. 175; also 
followed by Lord Kenyon, in Banks, 1 Esp. 
144; Willamett, 3 Gox. G. C. 281 ; Gohen, 
8 Gox. G. G. 41 ; Sleep, 30 L. J. (M.G.) 
170; O’Brien, 15 L. T. (N. S.) 419. 

2. Kidnapping Act, 1872, (35 & 36 Viet., 
r. 19, Secs. 3, 6, 9, 16, 20. The title of 


this Act has been altered by 38 & 39 
Viet., c. 51 to “The Pacific Islanders 
Protection Act, 1872.*’) 

3. Per Baggallay, J. (Bramwell and The- 
siger, JJ., concurring) in Burns v. Nowell, 
5 B, D. 444 at p. 454. 

4. (1960) 3 All E. R. 161 : (1961) A. G. 290. 

5. (1960) 3AHE. R. 161 at p. 163 : (1961) 
A. G. at p. 323. 
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If so heisguUty ofraurder. That test is clearly subjective, not objective. “Must 

ke, the accused man, have been aware?” It is a test 
Subjective or which has bzen used by the Judges of England for well over 
objective teat. one hundred and twenty years ^ notably in ii. v. WaUerSy 

by Goltman, J; /2. v. Barnett {Fenian Conspiracy casc) ,^ by 
butn, G. J. and Bramwell, Bj i2. v. Serne^ by Stephen, J; ini?, v. ^7 

Avory, J ; and R. v. Ward,^ by Pilcher, J., with the approval of Lord Goddard, 
G.J.,in»Smi(A* 5 case,® counselfor the defence actually requested the Judge to 
direct the jury in those terms; and he did so. 

All that Smithes case’ decided, as a matter of binding authority, was that 
the Judge’s direction to the jury, which I have quoted, was coriect.® 


6. Ignorance of law as extenuating circumstance.— In another 
case, however, ignorance of law was held to b- a case for pardon and not acquit- 
tal. In that case, the accused, the Master of a ship, was indicted for malicious^ 
shooting a mariner of another vessel on the high seas, on the 27th June, I 
an offence made indictable by 39 Geo. Ill, c. 37, which came into foice on the 
lOth May, 1799, that is, only six weeks before the commission of the crime, ot 
whose existence the accused had no knowledge. The jury found that the accus- 
ed had fired upon the vessel in consequence of a quarrel with its captain, and that 
the act of the accused fell within the Statute 39, Geo. Ill, and Lord Eldon, there- 
upon, held him to be guilty thereunder, though he was unaware of its existence, 
anditmightbeacaseforpardon. However, on reference to twelve other Judges, 
it was held that the accused could not be indicted under a statute ot whose 
existence he had no knowledge, and that they, therefore, thought it right that 
he should have a pardon.® These arc extreme cases, but then extreme cases are 
always employed to test the validity of a rule. But as it is, these cases only go 
the length of holding thatignovance of law ma/ be pleaded in extenuation, though 
not in justification of a crime.'® 

7. Presumption of mens rea being essential mgredient of oflfence. 
—There is, however, a presumption that mens rea, an evil intention, oi a know- 
ledge of the wrongfulness of the act, is an essential ingredient m every oltencc, 
but the presumption is liable to be displaced cither by the words of the statute 
creating the offence, or by the subject-matter with which it deals, both ot which 
must^ therefore, be considered." It is a cardinal principle of cnmmal law that 
unless, the statute, either clearly or by necessary implication, rules out mens ^a, as 
a constituent part of a crime, an accused should, not b^ found guilty of an oftence 
against the criminal law unless he has got a guilty mind.'® 

So far as the Code is concerned, it declares that all the 32 sections foim ng 
this chapter should be read as qualifying the penal provisions which follow it. 
The question then is, whether any of the except’ons form.ng this chaptei 
negative an offence otherwise shown to have been committed. 


1. (1841) Car. & M. 164. 

2. (1868) “The Times,” Apr. 28. 

3. (1887) 16 Cox. G. G. 311 at p. 313. 

4. (1911) 22 Cox. G. G. 635. 

5. (1956) I All E. R. 565: (1956) 1 O. B. 
351. 

6. jl960) 3 All E. R. 161 : (1961) A. G. 290. 

8. Hardy v. Motor Insurers Bureau, (1964) 
2 All E. R. 742 at pp. 744-45. 

9. Richard Bailey, (1880) R. & R. 1. 

I. P.G.— 62 


10. Sitaram Kunbi v. Emperor, A. I. R. 1928 
Nag. 188 at p. 188: 29 Gr. L. J. 506: 24 
N. L. R. no. 

1 1 . Nichols V. Hall, L.R. 8 G.P. 322 ; Sherras v. 
T>c Rutzen, (1905) Q..B. 918 atp. 921: 
I Weir 74. 

12* State Government, Madhya Pradesh v. 
Maganbhai Dasaibhai, .A. I. R. 1954 
Nag. 41 at p. 42: 1933 N. L. J. 514: 55 
Gr. L. J. 89. 
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S, A1^sellce of specific intention* — These sections necessarily lay 
down only exceptions, that is to say, exceptions which negative in all cases, 

the presumption of criminality. Independent of them, there are certain other 
considerations which are referred to in the various sections defining offences or 
laying down penalties which alone determine criminality in a particular case. 
For example, some offences are only complete, if the act constituting themisdone 
'Voluntarily,** or “dishonestly,** “fcowingly** or “having reason to believe** in 
the existence of certain facts or in other conditions of the mmd, which is, then, 
the essence of criminal obligation, the absence of which form other exceptions to 
criminal responsibility. It is only when an acc isotherw’se an offence, answering, 

as it does, all the requirements of a given definition, that re- 
General excep- sort must be had to these general exceptions which form, as 
tions need not be y^^ere, the touchstone of criminality, to which reference 
prowcutor at alL becomes necessary, because the deed would otherwise be a 

crime. Indeed, reference to this chapter need not be made 
by the prosecutor at all, for the elements, there dealt with are not essential for 
the composition of a crime. They are rather dissolvent which reduce or anni- 
hilate criminality by associatingitwith other acts and intentions which have the 
effect of altering its original aspect and character. 

Now, as the mental elements of different crimes differ widely, it follows 

that the appropriate exceptions to those crimes must also corres- 
Applicability and pondingly differ. So the term ^*mens rea” “intent** or 
necessary short- “guilty mind,** though commonly supposed to underlie all 

crimes still differ in each case according to the nature and 
lus^rated^'by con- circumstance of the crimes. For instance, “menf rca*’ means, 
Crete examples. in the case of murder, malice aforethought; in the case of 
theft, an intention to steal; in the case of rape, an intention to have forcible 
connection with a woman without her consent; and in the case of receiv- 
ing stolen goods, knowledge that the goods were stolen. In some cases it 
denotes mere inattention. For instance, in the case of manslaughter by negli- 
gence (Sec. 304-A), it may mean forgetting to notice a signal. Recklessness is 
frequently, for legal purposes, classed with intention.^ For the purposes of 
criminal law, an act or omission is voluntary, if it might have been avoided by 
the exercise of reasonable care ; thus a negligent act or omission is willed because 
the person responsible does notwill to prevent the commission or omission.* 
The term “m^RJ rea” is, therefore, a mnemonic aid, but by no means an exact 
expression. And as an expression it is inexact and misleading.* Now, as this 
chapter generally provides an antithesis to such general criminality, it rnust neces- 
sarily be equally inexact and often misleading. Its exact applicability and its 
necessary shortcomings will best be illustrated by its application to concrete 
examples. 

So far as regard this section, it lays down expressly what shall excuse an 

offence, and impliedly what shall not. Expressly it lays down 
that an act promoted by (a) a mistake of fact, (b) good faith, 
and (t) belief in legal compulsion is protected. Impliedly, 
it lays down that a criminal act under mistaken law is entitled 
to no protection. The question then is what is the meaning 

of these terms. 

9. Mistake of fact. — Mistake has a recognised place in civil law. As 
such it is a well-known concept. There it is used in. the sense of misconception 
or error of judgment not intended to produce the result attained. Such a 

1. Salmond’s Jurispiirdence (1947 Ed.), p. Vol. 9, p. 10, Footnote (A), 

393, 3, Per Stephen, J., in Tolson, 23 Q,. B. D. 

2. Halsbury’s Laws of England (2nd Ed.), 168 at p. 186. 


What this sec- 
tion expressly 
and impliedly 
provided. 
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mistake may,' or may not, be due to forgetfulness, ignorance, 
Reasons for the imperfect information or faulty ratiocination. It may be 
mistake. due to chance, negligence, stupidity or even superstition 

but it must not be due to design, pre-arrangement or pre- 
concert.® A mistake may be due to the imperfection of senses, or it may be due 
to the deficiency of intellect. Where, for instance, a man kills a man believing 

him to be a ghost,® a father kills his own son believing him to 
Examples. he a tiger,^ a hunter mistakes a man for an animal and fires, 

his mistake may be as much due to defective vision as to 
defective intellect. In either case if there was no mens tea there was a mistake 
and, therefore, it may be no crime. Here, through a mistake, a min, intending 
to do a lawful act, has done that which is unlawful. There has not been that 
conjunction between his act and his will, which is necessary to form a criminal 
Act. '' IgnoTaniin facti doth excuse, for such an ignorance many times makes the 
act itself morally involuntary. It is known in war that i't is the greatest offence 
fora soldier to kill or so much as to assault his General; suppose, then, the inferior 
officer sets his watch or sentinels, and the General, to try the vigilance or courage 
of his sentinels, comes upon them in the night in the posture of an enemy; the 
sentinel strikes or shoots him, taking him to be an enemy; his ignorance of the 
person excuseth his offence.”® 

So where a person made thrust with the sword at a place where, upon 
reasonable grounds, he supposed a burglar to be, and killed a person who was 
not a burglar, he was held to have committed no offence.® Where the fact is a 
tangible object, a mistake regarding it may thus assume any form. Its identity 
maybe mistaken or its form misread. Where, foi- instance, in a case the prisoner 
was indicted for unlawfully taking an English girl under the age of 16 out of the 
possession and against the will of her father, and it was proved that before the 
girl was taken away she had declared her age to b*; 18, which the prisoner also 
believed to be the case and his belief was reasonable, the question arose whether 
his erroneous bona fide belief exculpated him from the offence of abduction under 
the statute,’ and it was held by the majority of the. Court that he was guilty of 
the misdemeanour notwithstanding his mistake.® But this decision of the Court 
is regarded as unsatisfactory and in conflict with established principles.® But the 
eventual decision turned upon the wording of the statute, and the meaning of the 
word “unlawfully” therein occurring,'® which was held to mean “without lawful 






5. 

6 . 



Kelly V. Solari, 9 M.W. 54; Brownlie v. 
Campbell, 5 App. Gas. 952, followed per 
Kay, L. J., in Barrow v. Isaac and Sons, 

(1891) 1 <X. B. 417 at pp. 425 and 426. 
Sandford v. Beal, (1895) 56 L. J. (Q.. B.) 

74. 

Waryam Singh v. Emperor, A. I. R. 1926 
Lah. 554 at p. 555; Bonda Kui v. Em- 
peror, A. I. R. 1943 Pat. 64: 43Cr. L.J. 8. 
77 * 

Ghiranji v. State, A. I. R. 1952 Nag. 282 
at p. 283; I.L. R. (1952) Nag. 348: 1952 9. 

Gr. L.J. 1212: 1952 N. L.J. 350. 

1 Hale P. G. 42. 

Level’s case,l Hale 474, cited per Stephen, 
J.,inTobon,23Q.. B.D. 168at pp. 187 

and 188. ^ 

As the question turned upon the wording 
Statute, it may be here quoted : 
Wbosoevtr shall im lawfully take or 

cause to be taken any unmarried girl, 
being under the age of 16 years, out of 10. 
me possession and against tltc will of 
father or mother or of any other person 


having the lawful care or charge of her, 
shall be guilty of a misdemeanour and 
being convicted thereof shall be liable, 
at tlie discretion of the Court, to be 
imprisoned for any term not exceeding 
two years with or without hard labour.” — 
24 & 25 Viet., c. 100, Sec. 55 ; cj". 
Sec 361 , post, for a similar offence. 
Prince, 44 L. J. (M. G.) 164, so held by 
15 Judges, Brett, J. (afterwards Lord 
Esher, M. R.) alone dissenting. 

1 Russ. (5th Ed.) 888; Watkins v. Major, 
44L.J.M. 164. Itshould be noted that in 
48 & 49 Viet., c. 69, Sec. 7, the following 
is added: “Provided that it shall be a 
sufficient defence to any charge under this 
section that the person so charged had 
reasonable cause to believe that the girl 
was of or above the age of 18 years. See 
this case explained per Stephen, J., in 
Tolson, 23 Q. B.D. 168 at pp.l89 andl90. 
See Prince, (1875) L.R. 2 G .G. R. : 44 
L.J. (M.C.) 122, 154 at pp. 170, 178 
(per Blackburn and Denman, JJ.). 
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excuse” or ‘‘without such an excuse as, being proved, would be a complete legal 
justification for the act even where all the facts constituting the offence e:dst”. 
In other words, a person, who deliberately does that which is wrong, must also 
take the risk of its turning out to be criminal, and if criminal, he cannot turn 
round and say thathe had not contemplated the consequence of his wrongful act. 

The question whether a man is or is not a proclaimed offender is a question 
of fact within the meaning of this section as well as Sec. 79.^ 

10. Natural consequence.— That a man must be prepared to bear the 
natural consequences of his act is not disputed, as if he strikes with a dangerous 
weapon with intent to cause grievous hurt, and kills, he cannot bs heard to say 
that he had misjudged his blow. The result makes the crime murder, not 
because there may not have been mistake but because the prisoner had ruii the 
risk Itmay then be gcnerallv laid down thatwherc anactis in itself criminal, 

criminal intention is presumed, and even proof of mistake of 
General proposi- fact is then no defence. In this view the conviction of Prince^ 
tion. was right, but not otherwise. On the other hand, where the 

act is initially indifferent, and becomes only criminal, by 
the existence of certain facts superadded, then the fact that the accused 
had misconstrued or mistaken those facts ts a good defence, whether the 
misconstruction of mistake was due to iack of will or lack of knowledge. 


11 Mistake of mixed law and fact — -Sometimes the mistake pleaded 

is both a mistake offact as wellasoflaw. Such a case may arise where a person 
makes a bigamous marriage in ignorance of law,* or where he seizes property in 
the bona fide belief that it is his; or take again the case of two persons reasonably 
believed to have committed murder in trying to escape: whereupon two persons 
give them a chase to prevent their escape; one is a policeman, and ‘he other 
anrivate citizen. Wliat would be their offence, if suppose each of them kills the 
runaways to prevent their escape ? It has been held that the policeman won d 
be iusti&d but not so the private citizen.* For, his mistake would be not only 
a mistake of fact, but mistake of law in supposing that he, a private person, was 
iustified in using as much violence as a public officer, wlmse duty is to arrest il 
possible, a person reasonably suspected a murderer. Tlte supposed homicide 
would be in the same position as if his mistake offact had been true; that is, 
he would be guilty, not of murder, but of manslaughter. « So on this point 
Bishop says: “In civil causes, it would seem that jf law and fact are blended as 
^ ^ a mixed question, or if one’s ignorance of fact i s produced 

Position in criminal igriorance of law, the whole may be regarded as igaorancc 
causes and criminal which the party is at liberty to take advantage, 

jurisprudence. in ’criminal jurisprudence, if the guilt or innocence 

of the prisoner depends on the fact, to be found by the jury, of h.s 
having been or „o^ when he did the act, in some precise mental condition, 
which mental condition is the gist of the offence, the jury, m determining this 
Question of mental condition, may take into consideration his ignorance or 
mllnformation in a matter of law. Thus, to constitute larceny there must be 
Si intent to steal which involves the knowledge that the property token belongs 
not to the latter. Yet if all the facts concerning the title are kn^n to the 
accused and the question is merely one of law whether the property is his or 


1 Prince, (1875) L. R. 2 G. G. R. 122. 44 
L. J. (M. G.) 154 at p. 175. 

2 Emperor v. Hafiz Murid Dood, A. I. R. 

1937 Sind 254 at p. 257: 38 Gr. L. J. 
1101; 17 I. G. 672. 

3 44 L. J. (M. G.) 122: (1875) L. R. 2 
C. G. R. 154. 


4. Narantakatb, I. L. R. 45 Mad. 986. 

5. 2HaleP, G.89atp. 97; 1 Russ. (5th Ed.), 
p. 726; see also Raghunath Dass v. 
Emperor, A. I. R. 1920 Pat. 502. 

6. Per Stephen, J., in Tolson, 23 Q,. B. D. 
168 at p. 188. 



MISTAKE OF FACT 


493 


Belief 

faith. 


m 


not still he may show, and the showing will be a defence to him against criminal 
process, that he honestly believed it his, through a misapprehension of law. A 

merepretenceofclaimsetupby one who does not himself believe it to be vaM* 

does not prevent the act of taking from being larceny. It is, however, seUled 
that an e?ror on mixed question of law and fact is treated as a mistake of fact. 

If the accused is misled into this error of fact on account of an erroi of law, 
his mistake shall be treated as a mistake of fact rather than of law. 

12. Belief— Necessity of. — A mere mistake of fact is not enough. It 
must be an honest mistake, and it must not be known to the actor as a rmstake 
when the deed was done. If the doer knew that he was 

a deed which he knows to be wrong, he has no defence, save that of insamty. 

It is only an honest faith in a person’s act, as a righteous act, that is entitled to 

^ legal protection. The fact may not exist, but he must 
honestly believe in its existence. On the other hand, if the 
fact exists, and he does not believe in its existence, there is 

no belief in “good faith” and consequently no protection. for e:pmple, 

apersonheard^tnighta noise and saw a man at thebackof thedoorofhishouse 
from which he believed that an attempt was being made to bre^ into it, and 
act^g on that belief and on his wife telling him that the plaintiff was the man, 

he gave the plaintiff, a respectable neighbour, who ^ 

front of the house at the time, into custody whereupon the plaintiff sued for 
damages for false imprisonment, and the quesUon was whether the defendant 
had reasonable grounds for believing the plaint. ff to be guilty, and if so, whether 
he honestly believed it. It was then pointed out that a 

enough unless there also existed reasonable pounds for that belief. As Keating, 
J., remarked: “It cannot be supposed that if a man merely dreamt of a cemm 
state of facts, without any groundsfor his impression, and acted on 1 1 , it would be 
sufficient. ”3 In this case, the defendant may have grounds for suspiciori. But 
as was pointed out by WiUes, J., in another case,-* mere suspicion will not do. 

13. Suspicion and bcUef.— Wliat is the difference between suspicion 
and belief? “Suspicion may rest on no grounds: belief rests upon some 
grounds.” But as there can be no reasonable grounds unless there are facts 

sufficient to justify that belief, it follows that what the Court 

Distinction first inquires about is what were the facts aud whether they 

were sufficient to induce an honest belief, and not necessarily 

a reasonable belief,^ in them.® This view was emphasised in an Indian case to 
which reference has been made before (Sec. 52) , in which tire facts were some- 
what similar.’ So in another case where a policeman had arrested a person as 
Giria which infacthewasnot, theCourtacquittedhimon the ground thathchad 
made reasonable inquiries and having come to Bombay from an up-country 
station to effect the arrest he was honestly mistaken.® 

The same view was taken in an English case in which the plaintiff, passing 
through the streets of the City of London with a bundle in his hand about lU 
o’clock at night, was stopped by a watchman who took him to the defendant 
a beadle, who questioned him as to the contents of the bundle, which the plaintiff 
replied he did not know and that he was carrying it to his sister in St. Georges 


1. Criminal Law (3rd Ed.), Sec. 378. 

2. King V. Tustipada Mandal, A. I.R. 1951 
Orissa 284 at p. 290: I. L. R. (1950) 
Gut. 75: 52 Cr. L. J. 837. 

3. Leete y. Hart, L. R. 3 G. P. 322 at p. 325 

4. Roberts o. Orchard, 2 H. &. C. 769 at 
p. 777. 


5. Keating, J., in Leetc y. Hart, L. R. 3 

G. P. 322 at p. 323. ^ ,,, 

6. Hughes V. Buckland, 15 M. &. W. 340. 

7. Bhawoo v. Mulji, I. L. R. 12 Bom. 3^. 

8. Emperor v. Gopalia Kallaiya, A. I- R- 
1924 Bom. 333 at pp. 333-34: 26 Bom. 
L. R. 138; 25 Gr. L. .J. 797. 
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Fields, and referred him to a house there. He was arrested without enquiry at 
the house referred to, but was subsequently discharged, and the question was 
whether the beadle had the power of arrest, and it was held that he had such a 
power and that the arrest was justified by “abundant ground of suspicion**.^ 

t4. Good faith — Necessity of. — -As to meaning of “good faith”, ses 
notes on Sec. 53, supra. A person who kills another on jealous suspicion of a 
wife, however strong, cannot, therefore, plead mistake, for he had no facts where- 
on to build his honest belief as required by law.^ So where a number of men 
seize hold of a woman believed to be a witch and do her to death, they cannot 
defend their atrocity by reference to honest belief in the woman’s witchcraft. 
For, if such a belief were sufficient to take away human life, there will be no secu- 
rity left but that a person may with impunity slay another because he believes 
him to be a ghost, or possessed of an evil spirit. 


15. *^Boium1 by law.” — For the meaning of the expression, see Sec. 43, 
supra. Where a defamatory statement is made by a person as a witness in a 
case, he is not protected by this section as he cannot be said to be “bound by 
law” to go into the witness-box and make the statement.® 

16. Legal practitioner , acting under instructions. — 'In a Burma 
case,* an Advocate had written a letter to a Magistrate demanding the return 
of a sum of money alleged to have been paid to him as bribe for the purpose of 
hushing up the matter and threatening the Magistrate, if the demand was 
not met, with the consequences of his act. It was held that the Advocate in 
writing the letter, to the Magistrate made himself a party to an attempt to 
compound an uncompoundable offence and that he could not set up the alleged 
instructions of his client as a justification of his action. Sections 76 and 79 of 
the Penal Code did not apply to such a case. 

17. Jail warder acting under orders of superior. — ^Where convict 
warders and convict officials beat and torture the convicts with the result 
by such treatment accorded to these unfortunate convicts, has resulted in the 
death of two of them. 

Held that Sec. 76, Penal Code, does not afford any defence to any of these 
convict warders. It is obvious that all of them knew that they were engaged 
in an illegal act. There was no question either of a mistake of fact, or mistake 
of law, or of good faith. All of them had been in jail for some time and must 
have known that the merciless beating of the convicts was contrary to law. 
Obedience to an illegal order can only be used in mitigation of punishment.® 

18. Policemen’s duty. — The power of a policeman or other recognised 
conservator of peace to arrest and detain a person in custody must depend 
upon the terms of the particular statute creating it. Where the terms of such 
a statute are satisfied, reference to these sections becomes unnecessary, because 
these sections deal with bona fide mistake, and not with due performance of duty, 
Indeed, in the latter case, the question of bona fide s and sufficient grounds is 
immaterial. For there was duty to do, and it was done whatever may have 
been the doer’s motive. It is only when the act was not justified by law that the 

1. Lawrence v. Hedger, 3 Taunt. 14-16; 

Dhanjibhai, I. L. R. 20 Bom. 348. 

2. Devji Govindji, I. L. R. 20 Bom. 215. 

3. Bhagwan Singh v, Arjun Dutt, A. I. R. 

1920 AU. 232 : 21 Cr. L. J. 564: (1920) 

18 A. L. J. 846. 


4. U San Win v. Hla, A. I. R. 1931 Rang. 
83 at p. 85: 32 Or. L.J. 934: 132 I.G. 553. 

5. Chaman Lai v. Emperor, A. I. R. 1940 
Lah. 210atp. 216: I. L. R. (1940) 
Lab. 521. 
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other questions arise. This is implied in lU. (a), where a solidicr firing on a mob 
by the order of his superior officer, in conformity with the commands of the law, 
is held to be protected. Now this section does not state whether the order given 
by the superior officer was right or wrong. But it is implied that it was wrong. 
For if it had been right, then the actwould have been legal, apart from good faith 
and his beliefin its legality. Itis only when the order is illegal that the questions 
of good faith and belief in its legality arise. A person is then not implicitly 
bound to obey commands of his superior officer. The latter may order him to 
torture a person to death, but he is not bound to obey such an order, and, of 
course, the max’m respondeat superior had no application to such a case.^ Only 
the fear of instant death would extenuate such a ciime.^ 

Section 46, Gr. P.G., lays down that when a police officer arrests a person 
and such person forcibly resists the endeavour to arrest him or attempts to evade 
the arrest, such police officer may use all means necessary to effect the arrest; 
but this does not give a right to cause the death of the person unless he is accused 
of an offence punishable with death or transportation for lifc^ and in the case of 
DakkiSinghv. that the man whohad been arrested was suspected to be a 

thief. He could not have been accused of an offence punishable with death 
or with transportation for life. Consequently in effecting his arrest after the 
escape the police officer had not had the right to cause his death. Under 
Secs. 76 and 79, Penal Code, it was not open to the accused to plead justi- 
fication to the extert that he was entitled to shoot the person dead, or by 
reason of a mistake to shoot the fireman dead, mistaking him to be a 
thief.* 


19. A soldier’s duty. — A soldier may be ordered to use force in four 
cases: (1) when his country is at war with another, (2) when an area is pro* 
claimed under martial-law, (3) when he is called in to aid the civil authorities 
to preserve or restore order, and (4) when the civil authorities withdraw leaving 
the military to preserve or restore order. In the first two cases the civil law is 
suspended and with it this section is in suspense. 

In the third case, the responsibility of the civil power remains and it is 
on them to observe the behests of the section. In the last case, that responsibility 
is thrown on the military who are called in to perform the police duties in the 
discharge of which they are as much subject to the ordinary law as they would 
if instead of being directly charged with the duty of restoring order they were 
still under the civil power, the only difference being that the directing control 
is shifted from the civil to the military. 

It may be said that it is the duty of the soldier to obey his command, it 
goij; . is notfor him to reason why. That is true, but only true with- 

his commands? limits. The soldier obeying his command only throws 

the responsibility on his Commandant who has to justify his 
action. He is not entitled to discharge his duty at his discretion. If this were 
the law, there would be no difference between a country being placed under 
martial-law which is no law at all and one iit which the military are merely 
called in to perform the police duty. 

In is, therefore, settled that in such a case the military must put their 
. _ conduct to the touchstone of the two following principles, 

namely, (a) they must act in good faith, i.c. with due care 
' and caution, and {b) they must not use more force or destroy 




E>evji Govindji, I. L. R. 20 Bom. 215; 
Queea-Empress p. Latifkhan, I. L. R. 
20 Bom. 394. 

Section 94 (q. v.) ; Q^uccn-Empress v. 


LattfkIiaD, supra. 

3. A, I, R. 1955 All. 379 at p. 38K 

4. Dakiii Singh State, A. I. R. 1955 All# 
379 at p. 381 : 1955 Gr. L. J. 905 (D. B.). 
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more life and property than is absolutely justified by the necessities 
of the case.^ The same rules apply to the private whose objection to mili- 
tary discipline is not higher than his subjection to the higher law in favour of 
public safety whei the act which the military discipline attempts to enforce or to 
justify is one which affects the person or property of another. In such a ^se 
a soldier, for the purpose of establishing civil order, is only a citizen armed in a 
particular manner. In judging ofhisaction the civil law looks to the surrounding 
circumstances to see whether they are of such a character as would lead a man of 
ordinary intelligence to entertain a reasonable belief that he is bound by law to 
obey the commands of his superior.^ 

A person who knowingly obeys an illegal order abets the illegal act of his 

superior, and as the latter, so is the former without any justi- 
.f. fication.® So where three sepoys of a regiment were cogniz- 
bound^^^to^^*obey 2 int of a quarrel which their Naik had with a mob which was 
illegal order. threatening them under circumstances which did not render 

the act excusable under Sec. 96, and two men were shot dead, 
is was held that the sepoys who had fired in obedience to the Naik*s orders were 
not protected by this section, as they must be taken to have known that the Naik 
was wrong in law in firing upon the mob, and that they were not boimd to obey 
his illegal orders.^ 


20. Limits of soldier*s justification. — -This view makes it clear that 
in this respect the duty of the officer and the soldier is the same. Eithw has to 
believe in good faith that firing is necessary and that firing should not do more 
harm than is absolutely necessary. If the officer orders firing before it is neces- 
sary, the duty of the soldier is plain ; he must refuse to fire, and if he does fire, he 
does so at his own peril. It might be said that this civil duty of the soldier ism 
conflict with his military duty and discipline, but as Willes, J., remarked. 1 

believe that the better opinion is that an officer or soldier 
Willes, J.'s views, acting under the orders of the superior — not being necessan y 

or manifestly illegal— would be justified by his orders. 
In fact, it is only in such case that the rule here enunciated becomes app ica e. 
The soldier is to exercise good faith, and with good faith he mu^ be ^ 

legal duty. If he does not know that his officer is wrong, and if he oeheves mat 

he is right, he is exempt from punishment, whatever 

As Sir >mes Stephen says: “Soldiers might reasonably *5?! 

had good reason for ordering them to 

Sit J.,ncs Step- crowl, which - them mtght -t trlotdi“ld 

hen's v.ew. engapd m acts of ha^e any good grounds 

hardly suppose that their ^cer^c^u^^ disturbance of 

for ordering them to fire a volley down a ciowd 

any kmd was cither in progress or apprehendea. ^ 

This rule applies not so where a first class constable 

contingency under theord.is of their to arrest bad char acters on the road and 

To"^e'\^f challenged tw o men and 6red and 


Section 130(2), Gr. P.C. See the Reportof 
Lord Bowen, Sir Albert RoUit and Mr. 
Haldane, Q,. C., on the use of mUitary 
force to suppress the collier’s strike in 
1893, printed in 1 Penal Law (4th Ed.), 
pp. 426-28. 

Gurdit Singh, (1883) P. R. No. 16; Nia- 
matKhan, (1883) P. R. No. 17; Kennett, 
5 Gar. & P. 282: 172 E. R. 976. 
Latifklian, I. L. R. 20 Bom. 394; see also 
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7. 


Gharan DasNarain Singh State, A.I.R. 
195. E.P. 321:52P.L.R. 331: 5 D. L.R. 
(Simla) 286. 

Per Tattigan, J., in Gurdit Singh, (18831 
P. R. No. 16; Niamat Khan, (1883) 
P. R. No. 17. 

Keighley v. Bell, 4 F. & F. 490. 

2 Criminal Law, 205. 

Trainer, 4 F. & F. 105 at p. 112. 
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that the accused had acted under "^ders was material for ^t.g^ ^ 

ment.^ So in a similar case a sailor was ordered ^ ^'“upermr 

man-of-war to prevent the approach of boats an ^ repeated 

the purpo^. Boats having Pe'^’^ted was indicted ^r and convicted of 

rXfdie GomtVol^n^g that although he had fired under 

but he had exercised it at the wrong moment. 

The case where the superior was without legal o w'le I'l ’ 

worse. So where at the trial and execution of Chiles l, 

Obdicncc to order ^ soldier who commanded the Guards pleaded at ms trial 
of superior without ^ as a soldier by the command or his supe- 

Icgal authority. officer whom he must obey or die, it was resolved that 

that was no excuse, for his superior was a traitor and all 
in that act were traitors, and where the command is traitorous 
that co^and is also traitorous.® Now. however. Sec. 94 would be a complete 

answer in such a case. 

21. Engine driver’s mistakes— The applicability of this exception 
in the case of the public may arise in a case where the public are bound by law 

to assist the magistracy and police 

r person whom such 
:hc prevention or sup] 

prevention of any injury attempted 'or. r.r c 

tele^aph, or pubUc property”.* So, where the engine driver 

train were indicted for manslaughter arising out of a colli 

Examples. sion, it appeared that the engine driver had 

tions on that day, when an unusual number of trains were 

running for the Ascot Races, that the red signal which usiwUy means stop was 
to be read as only implying “danger” which he followed with the resu i 
was a collision with another train which had preceded them five minu e - 
and had stopped at Egham, of which fact the accused were ignorant, ft 
found that if this train had not stopped, as she did at Egham, 
been no collision. Willes, J., directed the jury that the accused Imd o ^yc 
special instructions, believing that they were not illegal, that they na a 
honestly in the belief that they were carrying them out and that they cou c i , 
therefore, incur any criminal liability for the result. As for the ni email, le la 
obeyed the driver, as he was bound to do, and he had no manage- 

ment of the train. They were accordingly both acquitted. 

In another case, the deceased, a stoker on board of a stcarn tug, was killed 
by its explosion, whereupon the captain and engineer were indicted lor man- 
slaughter. It appeared that the explosion was due to the failure of the s^ety valve 
to act on account of its being tied down by weights, in consequence m which thcie 
was more pressure on the boiler than it could bear. Tlicrc was another valve, the 
duplicate keys of which were to be in possession of a Government Inspectoi and 
the captain, but the latter had no key at the time of the explosion, and the valve 
was out of order, but the accused were unaware of it. Hill, J., held that, as the 


1. Nag Myat Tha, (1882) S. J. L. B. 164. 

2. Thomas, 4 M. & S. 442. 

3* Axtell, (1661) Sri John Kelyings Grown 

I. P. G 63 


cases, p. 16. 

4, Section 42, Gr. P. C. 

5. Trainer, 4 F. & F. 105 at p. 112. 
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deceased could have as well seen that the valve was out of order and might have 
repaired it without the intervention of either of the accused there was no case 
for their conviction.^ This case may seem to support the defence of contri- 
butory negligence, and the language used by Willes, J., in a case® would seem 
to suppoi t the view that a man was not criminally liable for negligence for which 
he would not be liable in a civil action, from which it might be inferred that as 
contributory negligence has a re cognised place in tort, it should also have a place 
in delicts. But Lush, J., adverted to this expression of opinion in another case 
and said that it was quite at variance with what he had always heard,® and it is 
now the prevailing view.* The conduct of the person injured will, of course, 
have important influence as a matter of fact upon the relation of cause and effect 
between the act of accused and the consequence induced. But beyond this it 
has no application. Indeed in a civil action the primary object of the party 
injured being the recovery of damages, it is always admissible for the party in 
wrong to show that the injuiy complained of has been in part brought about by 
the party complaining upon himself. But in a criminal case, the object isnot to 
redress personal wi ongs but to protect the public, and the same plea cannot be 
allowed to prevail, for if it were, a person could not be convicted of murder for 
abetting suicide.^ So Pollock, G. B., said that where there is a loss of life “each 
party is responsible for any blame that may ensue, however large the share may 
be and so highly does the law value human life that it admits of no justification 
wherever life has been lost and the cai elcssness and negligence of any one person 
has contiibuted to the death of another person”.* (For a further commentary 
on this subject see Sec. 304-A ) 

22* Mistake when no defence. — Mens reai^ not requited where the acts 
prohibited by a statute arc not cjiminal in any sense, but are prohibited in the 
public interest under a penalty. Even in crimes properly so called, the Legis- 
lature sometimes presciibes a punishm?nt without requiring proof of moral guilt. 
But the general rule is that a presumption exists that mens rea is essential to every 

criminal offence. The question in each case is one of cons- 
General rule of truction, but it may be generally stated that while mens rea 
mens bting usually necessary in the case of an offence under this Code, 

ent^'of^v'ciy^^^cri- usually not necessary in the case of a statutory offence, 

minal act. Ordinarily, Such statutes are enacted in the interest of public 

convenience, public health, morals or revenue, or to pi otect 
women and children, and other persons suffering from disability. But there are 
exception sin each case, and this Code itself furnishes instances in the offences of 
bigamy, and abduction of a minor under Sec. 361 where the offence is complete 
^vithout the presence of a mens rea.^ In cases of statutory offences regard must be 
had not only to the language but also to the policy which underlies the statute. 
For instance, under the English Lunacy Act, it is “not lawful J^oi any one to 
receive two or more lunatics in an unlicensed, house. The accused rcccivec. such 
lunatic but was found not to have known that the persons she received were 
lunatics. Stephen, J., who tiicd the prisoner told the jury “that an honest belief 
on the part of the defendant that the person was not a lunatic would be imma- 
terial”, and he washcld to be right by a couit of five Judges.^ Offences insuring 
the purity of food and drugs are punishable in the public interest apart from 
any question of mens rea. So the innocent possession of adulterated tobacco,^* 


1 . Gregory, 3 F. & F. 153. 5. 6 M. H. G. R . (App.) 31 at p. 33. 

2. Birchall, 4 F. & F. 1087. 6. Svvindall, 2 G. &. R. 330. 

3. Jones, 11 Cox. G. G. 544. 7. Princess cast, L. R. 2 G. G. 154. 

4. Per Pollock, G.B. in Swindall, 2 G. & R. 8. Lolly’s case, R. & R. 237. 

330; per Rolfe, B., in Longbottom, 3 Cox. 9. Bishop, 5 Q,. B. D. 259. 

C. G. 439: 6 M. H. G. R. (App.) 31 10. Woodiow, 15 M. & W. 404. 

at p. 33. 
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the sale of adulterated food or drugs' are offences which arc punishable in- 
dependently of mens tea. So, again, public policy demands the protection of 
infants and the preservation of moral relations which justifies the offences before 
mentioned, the control of intoxicants and poisons^ and that which prohibits 
the delivery of intoxicating liquors to children under fourteen except in corked 
and sealed vessels.® Another class comprehends some, and perhaps all public 

nuisances.* . .... 

There are, again, cases in which, although the proceeding is cnminal in 

form, it is really only a summary mode of enforcing a civil 
right.® Such cases often present much difficulty. The 
accused, a public works contractor, received permission from 
his department to quaiTy stones from a place which tinned 
out to be a protected forest whereupon he was convicted 
under the Forest Act in Madras,* though the permission 
would have exculpated him in Bombay."^ There can, of course, be no 
mistakcof, fact when there was no possibility for the existence of the fact. This 
was laid down in a case in which the accused pleaded his mistaken right to fish 
in a navigable river which Lush, J., held to be no defence as such a right was 
wholly unknown to the law.® 

But these statutes, though they do not condone the crime, do not altogether 
ignore the mens rea-y for it sill enters in the apportionment of the sentence. But 
otherwise it is not permitted to obsciu e the public policy which demands of 
every man the exercise ofa certain degree of diligence which itregards incompat- 
ible with the possibility of a mistake. 


Proceedings criminal 
in form but sum- 
mary mode ofenforc' 
ing civil riglits. 


23* Rule* regai'ding justification of offence due to mistake* — ’The 
Invaluable ‘i rule, following arc thc five invaluable rules, laid down by 15 Judges 
laid by Judges. in the case of R. V. Rrincty^ which have been the guiding star in 

England and elsewhere whenever thc question of justification 
of an offence either clue to mistake offact or mistake of law has arisen; 

“(t) Then when an act is in itself plainly criminal, it is more severely 
punishable if certain circumstances co-cxist, ignorance of thc existence 
of Such circumstances is no answer to a charge for the aggravated 
offence. 

(ii) That where an act is prima facie innocent and proper, unless cer- 
tain circumstances co-cx’st, then ignorance of such circumstances is an 
answer to thc charge. 

(iii) That thc state of the defendant’s mind must amount to absolute 
ignorance of the existence of thc circumstance which alters thc chaiactci 
of thc act, or to a belief in its non-cxistcnce. 

Where an act which is in. itself wrong is, under certain cn cum- 
stances, criminal, a person who does thc wrong act cannot set up as 
a defence that he was ignorant of thc fact which tinned tlic \vrong into 
a crime. 


1. Fitzpatrick v. Kelly, L. R. 8 Q,. B. 337; 
Roberts v. Egerton, L. R. 9 Q.. B. 494; 
Derbyshire v. Houliston, (1897) 1 Q,. B. 
772. 

2. Waman, 10 Bom. L. R. 171; Masse v. 
Morris, (1854) 2 Q,- B. 414. 

3. Brooks v. Mason, (1902) 2 Q.- B. 743. 

4. Stephens, L. R. 1 Q.. B. 702 ; Madley, 

t> <d. & P. 292 ; Barnes v. Akroyd, L. R. 
7 474. 


5. Morden v. Porter, 7 G. B. (N. S.) 041. 

6. Pctichul, 9 1. G. 567; Lewis, 22 I. O. 
747; dissenting from Kassim, Ij L L. 
(Bom.) 802. 

7. iLassim, ju^ra. 

8. Hargreaves v. Diddamas, L. R. 10 C^. B. 
582; following Hudson v. Macrc, 33 L. 
J. M. G. 65. 

9. (1875) L. R. 2 G. G. R. 154: 44 L. J. 

(M. G.) 122. 
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(») Where a statute maJccs it penal to do an act under certain circum- 
stances, it is a question upon the wording and object of the particular 
statute, whether theresponsibility of ascertaining that the circmnstances 
exist is thrown upon the person who does the act or not. In the former 
case his knowledge is immaterial.” 

77. Nothing is an offence which is done by a J uqge 

when acting judicially in the exercise of any 
power which is, or which in good faith he belives 
to be, given to him by law. 


1 . 

2 . 

3. 

4. 

5. 


Analogous law. 

Scope. 

Principle. 

Meaning of words. 

What judicial acts are protected. 


SYNOPSIS 

6. **Acting judvcially.” 

7. “Good faith” — Illegal acts excluded. 

8. Reasonable belief in jurisdiction essential. 

9. Civil and criminal liability. 

10. Previous sanction to prosecute. 


1. Analogous law^This and the next section extend to judicial officers 
and their ministerial officers the same protection against criminal prosecutions, 
as the Judicial Officers’ Protection Act^ gives them from civil liability. 

2 Scope. ^Though this and the next section speak only of “Judge” 

havingVegard to the meaning of that term in Sec. 19, it embraces “Judge, Ma^s- 
trate, Justice of the Peace, Collector or other person acting jufficially . The 
two sections, therefore, cover the same ground though they are differently w^d- 
ed. And so while the older Act speaks of acts “whether or not-withm the limits 
of his iiirisdiction,” it does not mean anything more than an act done in the exer- 
cise of any power which is, or which in good faith he beliefs to Ik, given to 
himbv law”. A maliciously unjustifiable act is as much outside ^e limits of 

Protection of Judges ETiglish statute,® replaced by the Act of 1850, that the protec- 
and. Magistrates, afforded by it to Provincial Magistrates in India from 

thdr'duty!'"^'"* ° actions for any wrong or injury done by them ffie exercise 

of their judicial officers, does not confer unlimited protection 
but places them on the same footing as those of English Courts of a similar 
jurisdiction and only give them an exemption 

bona fide in cases in which they have mistakenly acted ^ J 

Tres^ss will not lie against a Judge for acting judicially defect 

^ , iinlp« 5-5 hf» knew, or had the means of knowing, ot tne aeiect 

Law both in civi^ 1}. . j* 4 .* ond it- lies iinon the plaintiff in every case to 

conduct of the defendant amounts to a delict or ^ action^le 
wrong. It is then for the defendant to plead and prove *e exemption. Th 

law, both civil and criminal is in this respect the same. . , , Tkmtertinn 

The section is not the only section which is c^r^rned 
of Judges and Magistrates in the exercise of their office. There also me 

exceptfons to Sec. 499, to be considered, and their very 
the present section cannot by itself cover the case 

or Magistrate in the course of his office, so as to exempt him from any liabihw 
under Sec. 500, I. P. G.« The law does not make any distinction in respect ot 


1 . 

2 . 

3. 


A. 


XVIII of 1850. ^ ^ 

21 Geo. Ill, c. 70, Sec. 24; Galder c. 
Halket, 2 M. I. A. 293. 

Galder y. Halket, 2 M. I. A. 293; Vmayak 
V. Bai Itcha, 3 B. H. C. R. G.) 36; 
Sinclair Broughton, 9 C. 341 (P. G.). 
Venkat t». Armstrong, 3 B. H. G. R. (A.G.) 


47. 

5. Vinayak 0 . Bai Itcha, supra. 

6. Kamla Patel o. Bhagwandas, A. I. R' 
1934 Nag. 123 at p. 123: 149 I. C. 140! 
35 Gr. L. J. 947: 17 N. L. J. 43: 30 N. 
L. R. 234. 
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the protection afforded by the present section between a ^itten judgment and 
rem^ks made in the course of a judgment delivered orally. 

3. Principle-Judges and judicial officers have in all ages been the 
targets of malice and spite. Their function often leads to exhibition of temper 
and a feeling of retaliation. If, therefore, Ji^ges had been placed on the ordi- 
nary footing as regards the defence of their official acts and conduct they '^uld 
soon have forsaken their legitimate dutiesin order to find time to vindicate them- 
selves. Moreover, their exposure to the shafts of an unsuccessful party or of a 
condemned convict would'^have made their position one of considerable peril 
and precarious advantage. For no one would come 
in which his very fearlessness and independence would make him 
unscrupulous attack and organised oppositaon. The laws of all co^tries have 

^ therefore protected their Judges by special legislation, and the 

Protection 
ges ai 
officers 

ttateTusuallyTerfOTms are" of such a nature as to render it 
absolutely necessary for their due performance that he should have that protec- 
tion. He has generally either to pumsh an officer or to vindicate the rights 
a private individual and if he were hampered by fear of the consequences which 
might arise from a mistaken conclusion, he could not have that independence of 
mind which is essential to the discharge of such furtctions as these. Thspr Sec- 
tion is not confined to persons holding and exercising a regular judicial office, 

but it extends to any person whose duty It IS to adjudicate upon the rights or 

punish the misconduct of any given person^whatever form 

take or however informal they may be. ^is has been so held in Englan , 
and I do not see any reason to doubt that the same would be held here 

At the same time, while there is special protection, it is not unbonded 
or unqualified. A corrupt and a tyrannical Judge is as much a 
as a brigand and a cut-throat. The one attacks society by polished weapons, ffie 
other by crude appliances. The Legislature has, therefore, passed the strongest 
laws agLnst the two besetting sins of public servants, namely, corruption and 
tyranny. The Code itself contains salutary provisions directed against these 
abuses, and this section offers no impediment to such offenders being brought 

i. Meaning ot wov As.— “Judgt when acting judtctally'' ■. The exemption 
is only for acts done in the discharge of his duties. If a Judge fires a pistol on 
the highroad and kills passers-by, he is as much amenable to the ordinary crimi- 
nal la W as the humblest of the citizens of India. ''Power which u believed to be given 
to him by law”: “Power” here means jurisdiction, as it does in the auiuhary 
Code.* He may exceed his power, but he must not do so consciously. There 
must be (a) good faith, and (b) belief in his jurisdiction. “A Magistrate or other 
person acting in a judicial capacity is not liable for acts done wi^n his jurisdic- 
tion, but he is liable to an action for false imprisonment if he unlawlully 
commits a person to prison in a matter in which he has no jurisdiction, providea 
that he has knowlet^e, or the means of knowledge of the facts which show that 
he has no jurisdiction.*’® 

5. What judicial acts are protected— Reference has already been 
made to the policy of the law in protecting judicial officers from civil (see para. 


1. Kamla Patel o. Bhagwan Das, A. I. R. 

1934 Nag. 123 at p. 124; 149 I.C. 140: 
35 Gr. L. J. 947: 17|N. L. J. 43 : 20 
N.L.R. 234. 

2. Toicr 0 . Child, 7 B. & B. 377. 

3. Chunder Naraia 9. Brijo Bullub, 14 


B.L.R. 254 at pp. 257 and 258. 

4. Gh. Ill, “Powers of Courts, ”Cr. P.G. 

5. Sailajanand Pande c. Sureah Chandra 
Gupta,A.I.R. l969Pat. 194at p. 202 : 
1969 B.L. J.R. 1084. 
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No. 3 anti) and criminal liability. The two provisions are the outcome of the 
same policy, and they are subject to the same rules and restrictions. In such 
a case, four questions arise: (i) was the officer acting judicially; (u) was his 

act within his jurisdiction; {Hi) if not, did he believe that he 
Four questions had jurisdiction ; and (i») if so, did he believe it in good faith, 
to determine extent If the first two questions are decided in the affirmative, his 
of protection. act is protected, and the two other questions do not then 

arise. ^ If his act was within his competency, the fact that he 
had acted carelessly and irregularly would not expose him to an action for 
damages® and a fortiori to a criminal prosecutou. Again, no case for exemption 
arises if the officer was not acting judicially. It is an official, not a personal pro- 
tection. That it is “the judicial character of the act which alone gives the pro- 
tection” may be seen by comparing the law as applied to persons who act imder 
somewhat similar conditions, but not judicially. Thus, it has long b?en the 
custom in England, and it is beginning to be the custom here, to confer large 
powers on individuals or bodies of individuals, to be used for the public benefit. 
The persons upon whom these powers are conferred in England are generally 
called Commissioners, and they are placed in this position: Whilst on the one 
hand, they are liable for any wrongful act committed by them, they are, on the 
other hand, generally protected from personal annoyance and from personal 
liability. A public officer (generally their secretary) is made defendant in the 
suit and the law allows them to defray the costs and damages in any suit, brought 
against them, out of the property entrusted to their care. Without such pro- 
tection as this, no one would act as a Commissioner; whereas a greater immunity 
than this would be dangerous to the interests of those with whom they come in 

contact.® 

So where a Deputy Magistrate, acting as Chairman of the Town Com- 
mittee tinder a local Act, ordered the removal of an obstruc- 
Examples. tion from the public road, it was held that though it was the 

act of a judicial officer, still it was not a judicial act and, 
therefore, not entitled to any special protection.* The cause under which this 
case was decided was somewhat ambiguously worded, for it said: “Whoever 
builds any wall or erects or sets up any fence, rail, post or other obstruction or 
encroachment in any public highway. . . shall be liable to a fine not exceeding 
Rs. 50; and the Magistrate shall have power to remove any such obstruction,” 
the expenses of which v\^re to be recovered from the obstructionist.® On the 
strength of this clause it was contended that the fine and the removal of obstruc- 
tion were both judicial acts, as the one could not be separated from the other. 
But the Court held that if that were the correct construction, then the Magis- 
trate could not remove an obstruction, unless he could find some body to fine and 
pay for the removal. The two clauses were, therefore, severable and separate, 
and th*c power to fine and the power of removal were two independent acts, the 
one being judicial and the other only executive, and as such, entitled to no 
protection.® 

6. “Acting judicially.*’ — -The case cited above’ shows the difficulty of 
some times separating the judicial from what is purely a ministerial or executive 


1. Meghraj o. Jakir Hussain, I. L. R. 1 AIL 254 at pp. 257 and 258; O. A., iWrf., 264-67. 

280* Hilimoozzumah v. Municipal Com- 4. Ibid. 

missioners, 13 W. R. 340. 5. Bengal Act VI of 1868, Sch. K. 

2. Collector V. Tharaknath, 7 B. L. R. 449; 6. Per Couch, G. J., in Ghunder Narain r 

on review from Tharaknath t». Collector, Brijo Bullub, 14 B.L.R. 254 at p. 257. 

4 B. L. R. (A. G.) 37. 7. Ibid. 

3. Chunder Narain v. Brijo Bullub, 14 B.L.R. 
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act. And in a countr^y where in several States the two functions arc still com- 
bined in the same individual, this difficulty is not of infrequent occurrence. At 
the same time there must ex’st a clear line of demarcation between them. Even 
the word ‘‘judicial” is not free from ambiguity. For it has two meanings: “it 
may refer to the discharge of duties exercised by a Judge or Justice 

in Court ; or to administrative duties which need not 
“Judicial’* — Mean- performed in Court, but in respect of which it is necessary 

to b ing to bear a judicial mind, i.e. a mind to determine what 
is fair and just in respect of the matters under consideration. Justices, for ins- 
tance, act judicially when administering the law in Court, and they also act 
judicially when determining in the private room what is right and fair in some 
administrative matter brought before them, e.g. the levying of a rate.”' The 
word “judicial” properly applies to such a proceeding as is proper to the function 

of a Judge.* The fact that the proceedings are conducted in 
Privileges Court do not necessarily make them “judicial”, for a court 

?aw ^ ^ ° may perform various functions. Parliament is a court. Its 

duties as a whole are deliberative and legislative; the duties 
of partofitonly are judicial. It is nevertheless a court. There are many other 
courts which, though not courts of justice, are, nevertheless, courts according 
to our law. Tlierc are, for instance, Courts of investigation like the Goi'oncr s 
Court. The existence of immunity does not, therefore, depend upon the ques- 
tion whether the subject-matter of consideration is a court of justice but whether 
it is a court in law. It is only to a court in law, that the privileges under refci - 

cnce apply.® r • • i 

The act may be sedent curia, or it may not be, but if it was of a judicial 

character, it is entitled to the immunity’ of law.* Thercfoic, 
Judicial and minis- order under the seal of a crim'nal court to bring an 
tena acts. Indian citizen in that Gou’‘t, to b.; there dealt wdth on a 

criminal chargi*, is an act of a judicial character and, whether there was any 
irregulaiity or ciroi in it or not, would not be punishable by ordinary process at 
law.® So the taking or refusing of bail is a judicial and not merely ministciial 
act, and mistake in the performance of that duty is, apai't from malice, insufficient 
to support air action.® As has been remark' (in para. No. 5 above) , the 
that an officer or body of officials have judicial powers, does not irnply that all 
their acts are of a judicial nature. The Londoa County Council possesses 
judicial powers, but its members do not act judicially when they sit in council 
to consider the advisability of grafting licences for music and dancing.*^ In 
the case ofduties properly administrative, such as that of granting licences, 
their action was consultative, for the purpose of administration, and not 
judicial.”® So the proceedings of a military court of inquiry arc not judi- 
cial, though the enquiry made is authorised a-jd is made by that Court 
‘‘judicially,” that is to say, in a manner as nearly as possible sitnilar to diat 
in which a Court of Justice acts in respect of an enquiry before it.® In this 
case the inquiry had been ordered by the Gommander-in-Ghief who was to 
pass the final order. So, in a similar case, where the Viceroy suspected the 


1. Per Lopes, L. J., in Royal Aquarium v. 
Parkinson, (1892) 1 Q. B. 431 at p. 432. 

2. Per Fry, L. J., in Ibid. p. 447. 

3. Ibid., pp. 336 and 447. 

4. Per Baron Parke, in Galdcr v. Halkct, 2 
M. I. A. 293 at p. 308. 

5. Galdcr v. Halket, supra, citing (1815) 
Taafie v. Downes, (unrep.) Irish case, 
see ibid., p. 300. 

6. Parankusam v. Stuart, 2 M. H. G. R. 
396. 

7. Lord Esher, M. R., in Royal 

Aquarium v. Parkinson, (1892) 1 

Q,.B. 431 at pp. 441, 443. 


8. Ibid. 

9. Dawkins v. Lord Rokeby, L. R. 8 Q,. 
B. 255 : O. A. L. R. 7 H. L. 744, 
explained I.ord Esher, M. R., in the 
Roval Aquarium v. Parkinson, (1892) I 

Q. . B. 431 at p. 442. It may lae added 
that Kelley, C. B., based his decis- 
ions on the ground that “the motives 
as well as the duly of a military officer, 
acting in a military capacity, are ques- 
tions for a military tribunal alone, 
and not for a court of law to dcicr- 
minc,” Dawkins v- Lord Rokeby, \^. 

R. 8 Q.- B. 255 at p. 272. Indeed, the 
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Maharaja of Panna of being implicated in a case of murder by poisoning 
and he thereupon appointed a special Court of Inquiry which alltwed 
counsel, recorded evidence, and submitted is report to the Viceroy for final 
orders, it was held by the Privy Council that the Court so consti tuted was in 
no sense a judical tribunal, and its inquiry was not a judicial inquiry, nor its 
report a “judgment*’ against which there could be an appeal. It was, in 
short, a tribunal specially constituted by the Viceioy "for the imormation 
of his mind” the final order passed being an act of State outside the pale of 

municipal law.^ .... . . i- -ui 

"A Magistrate or other person acting in a judicial capacity is not liable 

for acts done within his jurisdiction, but he is liable to an action for lalse 
imprisonment if he unlawfully ^commits a person to prison in a matter in 
which he hasno jurisdiction, provided Aat he has Jmowledge, or the means of 
the facts which show that he has no jurisdiction. 


Law extend* pro- 
tection to persona 
who bona fide be- 
lieve in their 
legal power. 


7. "Goodfaith”— Illegal acts excluded.— Assuming now that the act 

complained of was a judicial act, and not within the power given by law, he 

section requires that it should be further done in good faith and m the belie i 

that it was sanctioned by law. These two requisites are the necessary 
requisites for exoneration from criminal responsibility of all persons empowered 
to act under the direction of law. The law extends its protection only to a 

person who believes that he is acting in pursuance 

of his legal power The question of bonaf%des \n\\ not arise 
if the act complained of was wholly illegal. A Commanding 
Officer of a cantonment, believing a person to be dangerous 
by reason of insanity, actual or impending, caused him to be 
ai rested and detained in his house for medical examinatnm. 
The medical officers reported him to be sane but 

should be placed under the observation of the Civil Surgeon of ffie place, lor 

^ which putposehe was further detained. The Commanding 

Example. Officer who had control and direction of the Police in ffie 

Cantonmentdid not act or intend to act under the 
Asylums Act.* The person wron^uUy detained sued the Commanding Officer 
for damages for false imprisonment, and the case ultimately Jho 

Privy Council, whose judgment was delivered W Sir Barnes Peacock, w 
assuLd, as it was the-’finding of the Courts below, that *5 f 

detention the plaintiff was not a dangerous lunatic. ^ . rlutv and under 

defendanthad^acted4»«a A*in the discharge of a public ty,^ and^ 

belief that the plaintiffwas dangerous by reason o , X* r- j to put the 

Whe held that there was in law which he a“^ 

plaintiff under restoration for such purpose, nor h colour of^autho- 

The medical offeers that the plaintiff '""X' that\e ^ 


learned Judge cited the Queen’s Regu- 
lations atp. 266) m which Uis 

expressly laid down, that a court 
ofinquiry is not to be considered in 
any light as a judicial body ; and t^s 
view was affirmed in O. A. L. R. 7 H. 
L. 744 at p. 754 byLordCaims, L. O., 
who held that though the inquiry was 
not judicial still the same exemption 
from prosecution of witnesses examined 
by it should be made on the ground 


1. 

2 . 

3. 

4. 


of public policy and this view was con- 
curred in by the Full Court. 
Maharajah Madava Singh. 1. L. R. 
32 Gal. 1 ; 6 Bom. L. R. 763 {P. G.). 

Sailajanand Pande v. Suresh Chandra 

Gupta, A. I. R. 1969 Pat. 194 at p. 
202 tl969 B.L. J. R. 1084. 

Spooner 0 . Juddow, 4 M. I. A. d53 
at p. 379. 

XXXVI of 1858, Sec. 14. 
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Lordshins summarily reiected that contontion, holding that the def^dant 

was nei&er a judicial officer nor did he act judicially. In the result he was 
mulcted in damages for wrongful confinement. 

The same view was taken in another case in which the Commanding 

OfficeTof a regiment had caused a contactor of the enter”^ned 

and keut in confinement on a reasonable suspiction of fraud 
aeainsfhim erroneously believing himself to be lawfully possessed of the 

authority to* do so though he was shown not to have acted with 

• ^ • 1 rxf tViR law nor for the furtherance of any uxilawful 
conscious violation ot tne law, nor lui O/Mirtz ;n the case 

Tinroose The same view was taken by the MadrasHigh Court m tne case 
of a Collector of Sea Customs who professed to act under an c \ 
emnoweied ffie levy of a penalty in case of importation of contraband goods 

Un^er that Act,^ GoUector seized the goods of a ^^^^a^tion 

on the ground thathe was OTU^lmg opium. after 5 months’ delay 

of the defendant in fining him by 

to Ivy the Hue, was, apart ^ 

in these circumstances, he coul<f not have acted m good fa.th is cear, to 

fair enauirv and considerations which are indicative ot^ good 

totally wanting. . The f^=‘*?‘his proceedings were^ '“ntermined 

superior officers is immaterial, as is also tacynat nemay nav ^ 
a belief thathe had jurisdicti^. Ajudiaal offiyr P ^ 

exercises reasonable care in the performance of official duty^ Mer 

fid. belief is, therefore, not enough ; it must be .kLnll that the 

duct from which the Court may A Magistrate who 

defendant had fallen into the error in spite of himself ^ 

wilfully acts beyond his jurisdiction T o^agisUntes cannot, 

viour as domesic servant under me regu . . . of the accused 

or evidence of the offence charged, and m ^pite of the plea 

that the had given up service the Magistrate^had acted 

therefore, not entitled to the protection ot act. 

The nlea of fides can, tlierefore, only arise when there 

^ diction but which was cxeicised under a misapprehensitm 

cither with refeiencc to a person not within it, or in excess o 
the power of the Tribunal. It is out place vvhere 

tialWnojurisdiction, and when the proceeding was thiou^hou 

comm non judice’ If there was a jurisdiction, the fact that it 
conferred, or was otherwise defective, would be covered by the rule {sc. 

para. No. 5 ante.). 

8 Reasonable belief in jurisdiction essential. — But a Magistrate 
who, whether from indolence or considerations of his own convenience, 


Pica of bona fides 
when available. 


1 Caldcro. Halkct, 2M. I. A. 293 at p. 

308 - 

2. Patton V. Hurren Ram, 3 Agra 409. 

3. VI of 1863, Sec. 24. , t t> i 

4. Collector o. Chithambaram, I. L- * 

Mad. 89 at p. 97 (F. B.). 

5. fAirf. at p. 106. 

1. P. C - -64 
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7. 

8 . 
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Amiappa v. Mohd. Mustafa, 12 M. H. 
C. R. 443. 

Balton, 1 Q,. B. 66. t» 

Vithoba v. Garfield, 3 B. H. G. R* 

(App ) 1 at p. 24. j ^ j. 0 p., 

Sinclair o. Broughton, I. L. K. S Oai. 
341 at pp. 353, 354 (P C ). 
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remanded under-trial prisoners for over three months, his proceedings could 
not be characterised as anything but unwarrantable and illegal.^ An order 
for the removal of an obstruction under Sec. 144 of the Code of Criminal 
Procedure was in one case held not to be a judicial order, consequently 
a Magistrate who passes an illegal order has nothing to protect him.® But 
such an order cannot but be regarded as judicial, though it is necessarily 
summary.® And a Magistrate acts improperly when, purporting to act 
under that section, he orders the demolition of a house which is neither an 
obstruction nor a nuisance, though if in such a case, the Magistrate 
honestly believed that he had jurisdiction, he was held entitled to the 
protection.* But the soundness of this view is open to question. 

If a Magisti*ate acts in defiance of the law with his eyes open it cannot 

be said that he had acted in good faith. Indeed, such 
Malice in fact and an order may be properly termed malicious, using that 
malice in law. term in its wider sense. As Tounton, J., said: “There 

are two sorts of malice, malice in fact and malice in 
law; the former denoting an act done from ill-will towards an individual; 
the latter a wrongful act intentionally done without just cause or excuse.**® 
This appears to have been the view taken in a case in which a Magistrate, 
professing to act under what is now Sec. 144 of the Code of Criminal 
Procedure,® had ordered the cutting of the plaintiff's bunj to erect which 
he had acquired a right by prescription or user from time immemorial. In 
this case, the Magistrate had ordered demolition of the dund on a mere 
police report and without complying with the procedure laid down by 
law. He justified his action on the ground of public convenience but 
on this the Court pertiently remarked that a Magistrate’s idea of what 
is for the public convenience in no degree justified him in appropriating 
or destroying the property of other persons except in such manner as the 
law provides. 

“The Government and the officers of Government are just as much bound 
to pi oceed in such matters according to law, as are private individuals; and the 
Government and its officers are just as much liable in damages foe illegally 
appropriating or destroying property, for the purpose of adding to the con- 
venience of the public, as is a private individual who appi opriates or destroys 
property for his own convenience, ”7 “The Judge says that he erred from 
ignorance and a misapprehension of the mode of procedure; that he acted 
judicially; and that it does not appear that his proceedings were characterised 
by a want of care.** “In my opinion,** observed Maepherson, J., ‘‘when a 
Magistrate violates the plain language of the law and the very first principles 
of judicial inquiry, his proceedings presumab’y are characterised by a want 
of care; and I think that, in the absence of any evidence to rebut that 
presumption, the Judge of the Court below was wrong in law in holding 
otherwise.*’® 


1. Sahoo, II W. R. 19. 

2. Ashburner o. Kesbav, 4 H.C.R. (A.G.) 
150. 

3. Seshaiyangar v. Raghunatha, 5 M.H.C. 
R. 345 at p. 353; Taraknath a. Col- 
lector, 4 B.L.R. 37 at pp. 40, 41; Bis- 
hoo V. Ghunder, 10 W. R. 27; Jaykisto, 
1 B.L.R. (A. Cr.) 20; Bhyrao Dyal, 3 
B.L.R. (A. Cr.) 4. 

4. Seshaiyangar v. Raghunatha, 5 M.H.C. 
R. 345 at p. 359. 


5. Mitchell v. Jenkins, 5 B. & Ad. 5; 
Kidersley, J., in Collector v. Gbitham- 
baram, I. L. R. 1 Mad. 89 at p. 99 
(F.B.). 

6. The case was decided under Act XXV 
of 1861, Secs. 62, 308 (Cr. P. Code). 

7. Taraknath o. Collector, 4 B. L. R. 37 

at p. 47, on review Collector v. Tara- 
knath, 7 B.L.R. 449. 

8. Taraknath o. Collector, 4 B. L. R. 37 
at p. 49. 
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Requisite amount 
of care and circum* 
spection varies with 
nature of proceed- 
ings and position of 
accused. 


The amount of care and circumspection required varies with ^he nature 

of the proceedings and the position of the accused. A 
Magistrate could scarcely hope to be acquitted of malice 
where he issued a warrant for the arrest of a resjjectable 
person without any formal complaint or recording evi- 
dence. Action on the report of the police is as strongly 
to be deprecated as it is usual with inexperienced Mag;s- 
trates. The extensive power of arrest possessed by Magis- 
trates must proceed from the exercise of judicial discretion either on the Magis- 
trate’s own view, or upon materials furnished by a person responsible for 
putting the law in motion.^ Even as such, the Magistrate is not a mere auto- 
maton, influenced by statements, however vague and improbable. Betore 
deciding to take away a man’s liberty, he must have reasonable and s^- 
cient grounds for believing that action on his part is necessary. The 
question in such a case is not the question of jurisdiction but of 
abuse of jurisdiction. And the law on the subject is clear. Where 
the Magistrate’s act is within his jurisdiction, the question is: Was 
his act illegal or merely irregular? If the latter he is ^ 

0 nv other case his liability depends upon circumstances. If the act was 

both illegal and mala fide, is entitled to no immunity ™ 

ground that his act was within his jurisdiction. In this respect, the law 
discriminates between a Court of Record and experience to such 
that it considers it to be exempt even though its action be alleged to be 

falso maliiiose scientor.^ But the law makes no such presumption m favour 
of inferior justices. 3 . j* • » 

The presence of -good faith” is, therefore, the touchstone o** judicial 
liability, whether his act was with or without junsdiction. ^e la^ 

that an act was within jurisdiction may by ^ 

Prcfumption of good good faith, though it is not invariably so. The law 
faith is toutjstonc of gummed up by Gockbum, G. J., in his charge 

judicial authority. Grand Jury: ^‘When there is jurisdiction, but 

the jurisdiction is exercised under a misapprehension, either with refer- 
ence to a person not within it, or in excess for the power of the Tribunal m 

such cases the p'^rsons acting with judicial authonty 

Law summoned bv would not be criminally responsible but supposing that 
Cockburn. there is no juri sdiction at all that the whole proceeding 

is coram non judice, that the judicial functions are exercised 
by persons who have no judicial authority or power, and a man’s life is taken, 
that is murder; for murder is putting a man to death without jurisdiction, 
or without any of those mitigating circumstances which 

of murdur to one of low degree. Thus in the case put byLordGoke of a heu- 
tenanthaving a commission of martial-law, who puts a to ea y 

martial-law in time of peace, that, says Lord Goke, is muider. 

‘‘Again, on the second branch of the case, in which we take the legality 
of martial-law for granted, if you think that although there may have been a 
mistake and most grievous mistake, in condemning and sending thy man to 
death, yet that the proceedings were done honestly and faithfully, and m what 
was believed to be due course of the administration of justice, again 1 say you 


1. Surendra Nath Roy, 5 B.L.R. 274 
at p. 291. 

2. Per North, C. J., in Bernardiston v. 
Some, Tay. Rep. 291; er Earle, G. J-, 
in Kemp. o. Neville, 10 C.B. (N.S.) 523 
at p. 547; Taaffe v. Lord Downes, 3 
N’.I.A. 36 at p. 39; Fray o. Sir Cohn 


3. 


Blackburn, 3 B. & S. 67; H^nijnond c. 
Howell, 1 M. 84: O.A. 2 M. 218; 
Anderson o. Gome, 1 Q.. B. hb». 
Ferguson p. The Earl of Kimoul, 9 
Cl. & F. 311; Miller o. Slore, 2 W. 

Bl. 1141. 
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ought not to harass the accused persons by sending them for trial to another 
tribunal.**^ 

9. Civil and Criminal liability. —In the cases above cited» instances 
have been for the most part given of cases in which the Judges were proceeded 
against civilly* But the same principles which govern their civil liability also 
govern their criminal liability. The difference, if any, between the two cases, 
is one of degree and not of quality. So it is laid down in Bacon’s Abridgment: 

Any fraud or misconduct imputed to Magistrates in proceeding notwith- 
standing the issue of a certiorari^ may be ground for criminal proceeding against 
them, and Lord Kenyon® said he believed there were instances in which a crimiT 
nal information had been granted against Magistrates acting in Sessions. But 
these must have been instances of manifest oppression and gross abuse of power, 
for generally the justices are not punishable for what they do in Sessions.*’® 
Such was held to be the case where the Justices had caused a woman, to be 
whipped for damning an older man under a statute which only applied to 
vagrants,^ or where they corruptly refused to issue licenses to publications.® 
And the result would have been the same, even if, apart from corruption, they 
had acted from malevolence or perversity. So Ashurst, J., said in 
a case in which the Justices had discharged a vagrant who had been com- 
mitted by another Justice, from mere caprice: “This, therefore, was gross 
misbehaviour in &e defendants, which cannot be imputed to mistake or 
ignorance of law. And though they have denied generally that they acted 
from any interested motive in this business, yet that is not sufficient, for if they 
acted even from passion or opposition that is equally corrupt as if they acted 
from pecuniary considerations.”® 

The oppression and tyrannical partiality of Judges, Justices and other 

Magistrates in the administration, and under colour of their 
Puniahment for offices, may be punished by impeachment in Parliament, or 

oppression and ^y information or indictment, according to the rank of the 

SfrudeS^ offenders, and the circumstances of the offence.’ 1hus,if 

^ * • a Justice of the Peace abuses the authority reposed in 

him by law, in order to gratify his malice, or promote his private interests 
or ambition, he may be punished by indictment or information. But though 
a Justice of the Peace act illegally, yet if he has acted honestly and candid- 
ly, without oppression, malice, revenge, orany bad view orill-intention what- 
soever, the Court willnever punish him by the extraordinary course of an 
information, but will leave the party complaining to his ord^inary remedy.® 

And wheneverjustices have been challenged, either by way of indictoent, or 

application for a criminal information, the question has always been, not 
whether the act done might upon full and mature luvestjgation, be found 
Strictly right, but from what motive it had proceeded whemcr from a dishonesty 
oppressive, or corrupt motive under which description f^^x and favour may 
generally be included, or from mistake or error. In former case alone, 
they have become the subject of punishment. if a Magistrate were to 

refuse bail in a bailable offence wilfully and in defiance of the law, he will be 
liable to a criminal prosecution.^® 


1. Cockburn, pp. 124, 156. 

2. Seton, 7 T. R. 373. 

3. 4 Bac. Abr-631. 

4. Mather, 2 Barnardiston, 249. 

5 Davis, 3 Burr. 1317; Halland, 1 T. R. 
692. 

6. Brooke, 2 T. R. 190. 

7. 4 Blpck 14}. 


8. 1 Black. 354, Note (17); Palmer, 2 
Burr. 1162 : 1 Russ. Bk., Chap. XIV 
f5th Ed.) at p. 297. 

9. /*tfrLord Tentcrden, C. J., m Borrow, 2 
B. & Aid. 434; £!« ‘^arle Fenton, 2 Ad. 
& E. 127 : Black., 354. 

10. Badger, 4 Q,. B. 468; Dogson, 9 A. & T. 
704, 
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1>»vioits sanction to prosecute.— The Code of Griminal Pro- 
10 . T^ai^&trate or T>ublic seivant not removable 

cedure provides State Government or the Central Government 

save by or with the section of ^te Gover^^ 

shaU be without the previous sanction of Government 

Magistrate or public s < removal Such^ Government may determine the 
having power which and die offence or offences for which, the 

person by whom, the j. . public servant is to be conducted, 

Cd 'X tpec^y't^e ^ouf before the^rial is .o be held.^ The object of 

^liToTIs W prevent petty or vexatious prosecutrons. 

78 . Nothing which is done in pursuance of, or which is war- 
ranted by the judgment or order of, a Court of 

Act done punu- T„otice if done whilst such judgment or oraer 

ant to the ludg- ju:>ti»-^, offcnce, notwithstanding 

mentor otdcr of remains m lorce, is an uii^nv-Y» . ° 

Court. Court may have had no jurisdiction to pass 

such judgment or order, provided the. person doing the act in 
good STelieves that the Court had such junsdicti on. 


1. Analogous taw. 

2. Principle. 

3. Reqtiisites for exemption. 

4. Meaning of words. 

5. “Court of Justice.” 

1. Analogous law 

is subiect to the same rules. 


SYNOPSIS 

6. “Order.” 


7. Protection of ministerial acts. . . 

8. “In pursuance of’* and “warranted by . 

9. Latent and patent illegalities. 

10. “Good faith.” 

This section is a continuation of *e |ast ^d it 
1 I..O Ttc T^rnvisiens should be compared with those ol 

is subject to the same ru . which is quoted here, so far as it is 

the Judical Officers ^ ’ section \hc language of the Act and 

material for the "ar thl two really di^r®will be presently 

this section are not s,m lar but how la tn^ reference runs 

considered. (see post para. wo. /; 

« r va,. nr other person, bound to execute the 

• • • -^"lawful wa'^iln^s or orders o/^any such Judge. Magistrate. 
Judicial Officers’ Justice of the Peace, Collector Gour^^^or the 

protecion AC Illy, shall be liable ^o be sued^n^ 

Se p^e^to-:; tttirngV samc-s 

-^:^orupt^ "tinr^rorlrso^f 

Magistrates : 

43.-When any 

proceedings held against any po him to plead that such act was 

h fv'Sl'S.i’ »"• 

“Such plea shall be P‘,?J^^'^ ^^^.‘''jilned'bysuch^Magistrate, and the 
ing the act, and purporting .o a decree in his favour, not- 

of" in such Magistrate. No 

fh^LurtshaTsee reason to doubt its be.ng genu.ne^ 


Police Act. 


1. Section 197, Gr. P. G. 


2. Act XVIII of 1850, See. 1. 
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‘‘Provided always that any remedy which the party may have against 

the authority issuing such warrant shall not be affected by anything 
contained in this section.*’^ 7X5 


Principle. — To take property away from Court in accordance with 
^e G>urts order is not an offence apart from any exceptions created by 
piapter IV of the Indian Penal Code.* Protection of judicial officers would 
inadequate and incomplete, if though enjoining personal immunity, 
they may be attacked through their ministerial officers who have acted in 
obedience to their commands. T^e position of a ministerial officer, acting 

Protection of direction of a Judge, is not incompatible with 

minis*^erial officers o ^ soldier obeying the commands of his commander, 

acting in obedience Alison, m his Principles of Criminal Law of Scotland^ 
to judicial officers, writes: “The express command of a Magistrate or officer 

will exonerate an inferior officer or soldier unless the 
command be to do something plainly illegal, or beyond his known duty.** If 
through gross ignorance, or neglect or design, a Judge or Magistrate pro- 
nounces an unlawful sentence, what shall be said of the officers and others 
who carry it into execution? If the order or warrant was plainly illegal, 
as for example to strangle a prisoner in jail, or to poison him or the like cer- 
tainly the mere possession of such a warrant will not prevent the officer* who 
wickedly yields its obedience, from being held as party to the murder, and 
suffering for its commission. But on the other hand, if the error was in such 
a part of the proceedings as the officer entrusted with its execution had no 
opportunity of seeing and was not called upon in duty to examine, and if 
the warrant put in his hands be fair and in ordinary form, certainly he 
would not be answer* ble for any illegality or vice in the previous, and to him, 
inscrutable proceedings. 


Protection 
soldiers acting 
obedience to 
command. 


of 

in 

its 


“The same distinction is applicable in the case of a soldier acting in 

obedience to the orders of his superior officer, with this 
additional circumstance in his favour, that he is not only 
in a much humbler station, and trained to more implicit 
obedience than a legal functionary, but subject to a peculiar 
and peremptory code of laws, armed with powers of extra- 
ordinary severity, for the express purpose of enforcing on his part the most 
implicit obedience to command. It willrequire, therefore, the very strongest 
case to subject a soldier to punishment for what he does in obedience to the 
distinct commands of his commanding officer. But still this privilege must 
have its limits; it is confined to what is commanded in the course of official 
duty, which plainly and evidently docs not transgress its limits. Forwhatif 
an officer were to command a private soldier to commit murder or to steal, 
or to aid him in a rape, or if he orders a file of soldiers to fire on an inoffen- 
sive multitude, certainly in none of these cases vwU the privates be exempt 
from punishment if they yield obedience to such criminal mandates.** 


3* Requisites for exemption. — It will be noticed that (u) good 
faith, and (A) belief in the legality of the order are the only two requisites of 
an exemption from criminal liability under this section. Mistake of law may, 
therefore, be a good defence under this section, for in believing that an 


1 Act V of 1861, Sec. 43. For local varia- 
tion*. see the Madras District Police Act 
(Madras Act XXIV of 1859), Sec. 54; 
the Madras City Police Act (Madras 
Act III of 1888), Sec. 81; the Bombay 
City Police Act (Bombay V of 1902), 
Sec. 140 (3); the Bombay District 


Police Act (Bombay Act IV of 1890), 
Sec. 80 (3); Bombay Village Police 
Act (Bomba y Act VIII of 1876), Sec. 20. 

2. Moidio Kunhammad v. Ahmad Kutti 
Abdulla, A. 1. R. 1933 Mad. 636 at 
p. 637: 145 I. C.888. 

3. P. 673. 
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order issued was legal, a person may be misled by a mistaken view of law 
as much as by a mistaken view of facts. 

4. Meaning of words. — •“/« pursuauce ofy or which is warranted by the 
judgment or order,’* i. e, the act alone was either ordered by the Court or is 
justified by its order. If done whilst suck judgment or order remains in force” i 
Suppose a warrant is issued for the arrest of a person or the attachment of 
his property, and while the bailiff is on his way to execution, the judgment of 
the Courtis reversed. The bailieff does not know of it and cannot be com- 
municated with. Is he protected under the section? Apparently not under 
this section, for the subsistence of the judgment is a conditio sine qua non for 
exemption. But he may be exempt under Sec. 76 or Sec. 79. ^'Notwith'- 
standing the Court may have had no jurisdiction” : The question raised is one of 
jurisdiction, and not propriety. A judicial order, if within jurisdiction, 
confers an absolute immunity upon persons commissioned to execute it, what- 
ever may be said againstits propriety. It is only in the case of a judgment 
without jurisdiction that good faith and belief in its legality are essential 
to immunity. ^*The Court had such jurisdiction,” i.e. at the time of the 
judgment or order. 

5. **Gourt of justice.” — See Sec, 20, supra. 

6. “Order. For the protection of the section to be available, the 
order of the Court must be in writing, unless an oral order is authorised by 
law. 


7. Protection of ministerial acts. — ^This section extends, as regards 
criminal prosecution to ministerial officers, the same immunity which they 
enjoy from civil liability under the Act of 1850.^ Under that Act the 
immunity is confined to the execution of any warrant or order which under 
this section is extended to any thing done in of , or which is warranted 
by the judgment or order. The difference in language between the two statutes 
is noticeable not only because they both relate to the same subject but also 

because they are complementary safeguards against ac- 
Scope and extent countability of persons placed in positions of subordinate 
thi?Codeand^di- J^^sp 9 nsibility. Now ordinarily, it may be taken as a sound 
cial Officers’ Pro- maxim, that a person’s civil liability for a wrong is greater 
tection Act. and not less than his criminal liability. If so, it follows 

that the Act of 1850 should be widerin its operation than the 
pre^nt section. But it is not. For under the language used by the two 
sections it may be that a person cannot be reached on the civil side, but 
stillhe may be proceeded against criminally For, under the Act of 1850 
anything done in execution of any warrant or order protects the officer 
®^^tgcd with its execution whether the warrant was or was not legal and 
>^ether it was issued with or without jurisdiction. But under this section 
the officer is not to the same extent protected against criminal prosecution for 
if the warrantwas without jurisdiction itmust be shown that “the person 
doing the act in good faith believed that the Court had such jurisdiction”. 
But this need not be placed in bar of a civil suit. So it was held in an English 
case that ffie governor of a prisonis protected in obeying a warrant of commit- 
its fact valid, though it may, if fact, be illegal.® So much appears to 
be deducible from the language of the Act itself. For itprotects persons bound 
^®®*J^bte legal warrants, who do any act “for the execution of any warrant 
which they would be bound to execute, if within the jurisdiction of the 


Officer*’ Protection Act (Act 
2 of‘850). 

Olbct V. Bessey, T. Jones R. 214 ; 


but Neuman, Gow, 97 ; Henderson 
p. Presto, 21 B. D. 362. 
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person issuing the same**. In other- words, persons placed in habitual 
obedience to the lawful orders of others are entitled to presume ^at all 
orders emaatingfrom them are lawful, and if any single ^order be Ulegal, 
they cannot be held to act at their peril. At the same time no subordinate, 
whatever his subordination, can be exonerated for doing an act palpably 
and apparently illegal. Having had actual notice of illegality or defective 
jurisdiction, he is bound to pause and not persist in an illegal pursuit. 

It isnotnecessary under the Civil Act that the officer should have been 

accustomed to execute orders of Courts. All that is neces- 
Protcction under sary is that it should have been within the scope of his 
Civil Act. ordinary duties. If, for example, an orderly peon is 

employed as a bailiff, he is not entitled to exceptional 
protection. But this is not an ingredient in judging of the criminality ol 
an act under this section, which approaches the question from a somewhat 
different standpoint. In the first place, while the Civil Act confines its 
protection only to “an officer of any Court or other person bound 
execute the lawful warrants or order,** the section is more 
protects not only such persons but also the public at large— .the ^st being 
Ae act and not the person, and the limit of criminal respon^bihty being 
determined not by the ordinary duties, but by the terms of the order and 
belief in its legality. For instance, a person be awarded a ^ewee 

declaring his right to maintain a police force. The Court may o^j^ay 
not havS jurisdiction to pass such a decree, but if there was such a decree, 
and he believed in the jurisdiction of the Court he is entitled to ^hst a 
police force, though, by so doing, he may contravene the law on 

court passa decree for possession of property or delivery of ^®tid and on 
motion or appeal the ^judgment-debtor obtains stay 
resistance to execution by the decree-holder would be a 1 g 
in execution on behalf of the latter. 

8. «lii pursuance of** and “warranted by’*.— In this connection 

the words “in pursuance of” must be distinguished from 

The former imply an act directly authorised by the ^ 

which though not expressly authorised by it, follows , warrant of 

of course, Ir as a matter of legal or logical consequence A warr^t^m 

arrest authorises the seizure of the person ordered o e „,.anted by it as 
thereof. If he escapes, his recapture again and ag done in 

a matter of necessity. Whether - 

pursuance of an order is a ^ *e legal incidents that may 

upon the construction of the order itself, and ^ court, authorising 

be attached to it. For instance, the warrant .““^Ij^’rule that I 

the seizure of moveable property, m^ ofGml Procedure directing 

person executing any process under the Code enter anv dwelling- 

5r authorising the seizure of moveable PJ^e^fc op^^"“ of a 

house after sune St and before sunrise, or b P -^onertv of a third 

p:;fon"o^ in po^se^fon of’a 

b"v7aw> ;:w7‘’co7f7rr^ed7;o„ 

him^by the warrant and authorised by law, the party wi’onged may ^^at 
himasa trespasser, and avail himself of his right ofpnvate defe , 


1, Section 271, Civil Procedure Code 
(Act XIV of 1882), now see Sec. 62, 


Act V of 1908. 

2. Gazi, 7 B. H. G. R. 83. 
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himfor recevery of damages.”^ So, since the judgmcnt-di btor is exempt 
from arrest while attending a court, the protection b^ing cnndo morando et 
his arrest, while on his way to the Court in obedience to a cita- 
tion to give evidence, and made within the precincts of a court and with 
some show of violence and in the sight of the Magistrate, could not be 
justified by reference to the section.^ Indeed, the use of force is only 
in rare cases justified by the Civil Procedure Code; and wl. uever it is 
authorised, it must used with discretion. In the abs ce of an 
express direction a bail-ff has no right to use foice, and il therefore, 
in executing a civil process he breaks open the gate of tli ' rlgment- 
debtor, he is guilty of mischief and may bo proceeded i rnst for 
it.* So again, since the jurisdiction to arrest is territorial, a person 
without jurisdiction cannot be illegally brought withm ju igdiction 
and then arrested.® An ojfficcr charged with the duty to arrest mus t be in 
possession of his authority for under the Code of Criminal Procedure it is 
obligatory on him to notify tlie substance of the warrant to the person to 
be arrested and if so required to show him the warrant,® and the same 
rule would appear to apply to an arrest made in execution of a civil 
process.^ If, therefore, a person attempts to arrest another under a 
warrant notin his possession, he may plead this section as a defence to a 
charge of wrongful confinement or wrongful restraint ; but the person arrested 
has then also the right of private defence, and he cannot be punished, if 
he resists his seizure or escapes from custody,® In such cases, though the 
judgment or order may be lagal, and tlicrc maybe no defect of jurisdtctioii, 
still the exemption does not apply because the act complained of was not 
done in pursuance of the judgment or order, nor was it warranted by it. 

9* Latent and patent illegalities— So under the Gambling Act, 
the District Superintendents of Police and Magistrates, if satisfied on 
credible information, are empowered to authorise police officers of a Pres- 
cribed rank to enter and search suspected gitming-houses. The reccij^ oi 
credible information is a sine qua non of a legal search. ® If tlie officer 
concerned issues a search-warrant without credible information, the vvairaut 
is defective,'^ but the officer executing it is protected. Those may be said 
to be cases of latent illegalities which no person in subordinate charge can 
be reasonably expected to canvass ; where, however, the detect is patent and 
such as the exercise of a reasonable care may reveal, the case is different. 
For there is then no good faith. Indeed, in this connection it may be 

well to note that as there arc different degrees of illegalities, 
so arc there different grades of criminal liability. The 
judgment or oidcrherc rcfciTcd to maybe (i) illegal, or 
(n) without jurisdiction. Its illegality may be cither [a) 
patent, {b) latent and as rcgardsjurisdiction, (a) it may have 


Different degrees 
of illegalities and 
different grades of 
criminal liability. 


1. Gazi, 7 B. H. G. R. 83; Damodhar 
P. LaU, 8B. H C. R. (A. G.) 177 ; 
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7 B. H. C. R. 50. 
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been issued by a court acting wholly without jurisdiction, or (6) having juris- 
diction, it may have been irregulaily or improperly exercised. These 
distinctions do not directly affect the question, to be here considered ; but 
their importance will be readily appreciated in cases arising out of resistance 
to lawful authority.^ 

10- “Good faith.” — Lastly, the section contemplates cases in which the 
act lacks in bona fide belief in the jurisdiction of the Court. Criminal law 
protects persons acting in good faith. On the other hand, it makes no conces- 
sion in favour of persons who act wi th their eyes open. In considering this ques- 
tion, regard must always be had to the nature of the act as well as to the position 
and education of the person acting. A jailor charged with the duty of carrying 
out the sentence of whipping, a form of punishment now abolished by the Aboli- 
tion of Whipping Act, 44 of 1955, may be aware that the Magistrate had no 
jurisdiction to pass it. He is not then bound to execute his order, and if he does 
so, he acts at his own peril. On the other hand, a menial flagcllator may plead 
his exoneration on the basis of this section. The exercise of good faith then 

depends not only on the nature of the act, but also upon the 
character of the actor. The greater the illegality the 
Exercise of good less is the chance of exoneration. But it is not all. For 
faith depends upon ^ most flagrant act of illegality in a judgment or 

character of actor ^'der may unnoticed by ^ Person ignor^t of Ac 

language and too indolent to get it read, buen a person 
may lack “good faith” if he believed in jurisdiction 
ithout inquiry and without bestowing even causal attention. Anodisasgood 
as a wink to such a blind person, and he cannot claim protection of law; vtg~ 
ilantibus non dorimeniibus jura subveniunt.'^ 

79. Nothing is an offence which is done by any person who is 
Act done by a justified by law, or who by reason of a mistake 
person justified or by of fact and not by reason of a mistake of law in 
h" msSr jitir good faith, believes himself to be justified by law 
fied by law. in doing it. 


Wl 


lUuslralion 


^ secs commit what appears to .4 to be a murder. Ay in the e^Krcise, 
to the best of his judgment, exerted in good faith, of the power which the law 
gives to all persons of apprehending murders in the act, seizes Ay in ordei to 
bring Z before the proper authorities. A has committed no offence, though 
it may turn out that ^ was acting in self-defence. 

SYNOPSIS 


I . Analogous law. 

3, Relative scope of Secs. 76 and_ 69. 

4 Distinction between this section and 

Sec. 132, Gr. P. G. 

5. Applicability to offences under special 

or local laws. 

6. Meaning of words. 

7. Burden of proof. 

8. “Good faith.” 

9. Acts justified by law. 

10. Act of States. 

II. Members of armed forces. 

12. Suspension of civil law. 

13. Martial-law when justifiable. 

14. Pow er to proclaim martial-law. 

1. Sections 172 — 190, 223 — ^227, 353. 

2. “Laws come to the assistance of the vigi- 


15. General result. 

16. Act of indemnity. 

17. Authority of parents and persons in 

loco parentis, 

18. Limits of authority. 

19. SAoolmaster’s authority. 

20. The authority of Gaptain at sea. 

21. Arrest, right of. 

22. Police officers. 

23. Forest officers. 

24. Limitation on the power of arrest, 

25. Some grotmds required. 

26. Execution of warrant, how protected. 

27. Forcing doors. 

28. Justifiable force. 

29. Private persons. 

lant, not of the sleepy.” 
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30. Duty of a private person. articles. 

31. Arrest when justified. 34. Acts done under civil process. 

32. Arrest by private person. 35. Other justifiable acts. 

33. Detection and destruction of postal 36. Gases. 

1« Analogous law* — This section is closely analogous to Sec. 76 with 
which it should be read in order to understand its true significance. It is well 
to note that the same facts which exempt a person under that section are sufficient 
to exempt him here. The commentary under this section is, therefore, merely 
supplementary . 

Scope. — 'A mistake of law could not justify accused’s act within 
meaning of Sec. 79, Penal Code, but Sec. 79 is not exhaustive. There are 
cases in which intention and knowledge arc ingredients of the offence and 
have to be established either by evidence or legal inference and which do not 
necessarily come within the ambit of this section.^ 

Itiseasy to see that if the act complained of is wholly Justified by law,it 
would not amount to an offence at all in view of the provisions of Sec. 79 of the 
Indian Penal Code.® 

3* Relative scope of Secs. 76 and 69. — Section 76 deals with cases 
inwhich a person acts in the belief that he is boundhy law to act. This section 
dealswdth a case in which a person acts in the belief that he \s justified by law. 
Otherwise, the two sections are identical. Gases in which a person feels justified 
by law are naturally more numerous and complicated than those in which the 
act is the result of a legal compulsion. This section, like Sec. 76, is generally 
worded, and protects not only acts justified but also justifiable bylaw in which 
case, however, the question of criminality docsnotarise,for whatislegal cannot 
be criminal. The section then properly applies to cases in which a person acts 
in the belief that his act is justified by law but which is not. 

4. Distinction between this section and Sec. 132, Cr. P. C- — This 
section is distinguishable from Sec. 132 of the Code of Criminal Procedure. 
It can only be applied only when all the facts are known, i.e. when the trial 
isover; Sec. 132, Gr. P. G., can only operate before the trial begins. Pro- 
tection given by the present section is a protection against conviction; while 
the protection given by Sec. 132, Gr. p. G., is a protection against trial. ^ 

5. Applicability to offences under special or local laws. — -In a 

Bombay case,* the principles of this section were applied 
Bombay view. to an offence under a special Act, namely, the Forest 

Act. This was dissented from in a subsequent Madras 
case,® in which Sadasiva Aiyar, J., following a ruling of the same Gourt 

in In re Penckul Reddy Kottur,^ observed : ‘T do not think 
Madras view. that the pr inciple of Sec. 79, I. P. G., should be applied 

to an offence created by the Forest Act for the protection 
of the Government revenue and of property belonging to Government. Sec- 
tion 79 itself cannot apply as the definition of ‘offence* in Sec. 40 covers only 
*a thing made punishable’ by the Code except when the word is used in certain 

1. Emperor v. Nanak Gband, A. I. R. 1943 A. I. R. 1933 Mad. 268 at p. 269 : 34 

Lah. 208 at p. 209: 52 P. L. R. 331 : 3 Gr. L.J. 528. 

D. L. R. (Simla) 268. 4. Emperor v. Kasim Isub Sab, 15 I.G. 802. 

2. State of Andhra Pradesb o. N. Venu (1): 13 Gr. L. J- 530: 14 Bom. L. R. 365. 

Gopal, A. I. R. 1964 S. G. 33 at p. 37: 5. K. R. Lewis p. Emperor, I. L. R. 38 Mad. 

(1964) 1 Andh. L. T. 31. 773: 1 L. W. 132: 22 I. G. 747. 

3. M. N. Schamanad v. M. N. Rama Rao, 6. 9 I. G. 557: 12 Gr. L. J, 99. 
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sections which do not include Sec. 79.” With all respect to the learned Judge, 
it is submitted that this view rcquires rcconsid.eration. As observed by Almond, 

J. G., in Abdul Aziz v. Emperor,^ “the learned Judge 
Peshawar view. who tried the latter case appears to have misread Sec. 40 

which states that in Chapter IV, Penal Code, the word 
‘offence’ denotes a thing punishable under the Code or 
under special or local law. Section 79, Penal Code, comes within Chapter 
IV and., therefore, an offence to which Sec. 79, Penal Code, refers includes 

an offence under a local or special law.” In this case Sec. 79 was applied 

to offence under the Punjab Pure Food Act— a local law. In Bux Soo 

Meah Chowdhry v. The in which the offen<^ was 

Rangoon view. under rule 107-1 of the Land Revenue Rule published 

under the authority of the Bu’ma Land and Revenue 
Act — a local Act — -Sec. 79, Penal Code, wasnotappl'.ed,notb^cause the section 
had no application to the offence, but because there a was lack of “goodfaith” 
in the particular case. In recent case of the Orissa High Court,® it has been 
heldthatthc general exception in Chapter IV of the Penal Code are applicable 
to offences under a special or local law like the Orissa L’vestock (Control of 
Movement and Transactions) Order, 1947. 

6. Meaning of words.— : The word “la\v” is used 
here in its large sense as signifying both written and unwritten law. 
''Mistake of fact'\^^Mistake of law"* for the meaning of which see Sec. 76. "Believes 
hityiseiy to be justified by law^^ i It is not necessary that the belief so ci\tci tained 
should be communicated toothers. All that is necessary is^that it should 
be entertained in the mind of the actor at the time of the performance of the act. 
This is essential, for h.’Iicf cx post facto can have no c ffcct upon its criminality. 

7. Burden of proof. — This section embodies one of the general excep- 
tions in the Code and the onus of showing that the section applies in his case is 
on the person who seeks to take ad.vantage of it.^ This burd.en is on him to 
satisfy that the conditions that could exonerate him, existed at the time when 
the offence was committed.® 

8. “Good faith.” — Section 79 requires that the party pleading exemp- 
tion should have acted in good faith and the definition of good faith involves due 
care and attention.® 

In Bux Soo Meah Chowdry v. The Kingf the question was whether the 
applicant permitted, his coolies to work in an area which was outside the 
licensed area and secondly, whether in so permitting them and abetting 
them in tltc work they were doing he was acting ^vithout due care and^ attention 
having regard to the limits of the licensed area, the Rangoon High Court 
observed as follows : 

“Absence of good faith in this connexion, and within the meaning 
of the Penal Code (Sees. 52 and 79), means simply carelessness or 
negligence. Absence of good faith, under the General Glauses Act, 
means ‘want of honesty’. .. .But it is fair to say, in dismissing this 


1. A. I. R. 1943 Pesh. 72 at p. 73; 45 Gr. 
L. J. 95: 209 I. G. 540. 

2. A. I. R. 1938 Rar.g. 350 at pp. 351,352: 
39 Gr. L. J. 985 : 178 I. G. 121. 

3. King V. Tustipada Mandal, A. I. R. 1951 
Orissa 284 at p. 288: I. L. R. (1950) 
Gut. 75 : 52 Gr. L. J. 837. 

4. Nirmal Kumar Bhowmik r-. Emperor, 
A. I. R. 1938 Cal. 551 at p. 553 : 177 


I. G. 29: 42 G. W. N. 896: 39 Gr. L. J. 
835. 

5. King V. Tustipada Mandal, A. I. R. 
1951 Orissa 284 at p. 290. 

6. Jwala Prasad v. Emperor, A. I. R. 1934 
All. 331atp. 332 :35 Gr. L.J. 677 (2): 
148 I. G. 351. 

7. A. I. R. 1938 Rang. 350 at pp. 351, 352 
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aT>pUcation that it must dismissed not because of any fraudulent 
acSon on his part Which is no part of the charge against him but 
Vcause of his want of due cave and attention m neglecting to s^tha 

theareawhichhiscooUesworkedovorwas that over which Gul Mohd. 

was licensed to do work.” 

Whenever and wherever there is a mistake of fact on which is foimded a 

belief^'goodfaith ofjustificationbylawofan act, the requisite state of mmd 

that would make the author of the act guilty ,s absent. 


9. Acts iastified by law — As remarked before, acts justified by lavv 
form bv far the most complicated and numerous cases in criminal lau . In 
England the powers of Government officers depend partly upon statute and 
oartlv up^ Common law. In India, however, where the laws have been 
CtW cJdffied^^vernment servants derive, their powers mainly front statute 
law though they still retain some powersnot derived fromstauite. Thi* ’s 
snec allv so in tL case of superior officers of the State possessing some of the 
:?;i;utls of sovereignty, who'^se acts cannot be canvassed in a cnmmal c^t 
because they are done by virtue of a power which stands above the law. 


10 Act of State. — A sovereign may possess rights whichmaybe amen- 
able ?o the imSion and control of the Municipal Courts and in respect of 
them it would be no defence to say that they were acts ol State. Un tne 

oth" W. the Municipal Courts cannot wfiicrtlie 

diction over the legitimate exercise of sovereign rights against wiiicn tne 

subiect may have a remedy-as will b^ seen in the scquel-but that is not m 

the Civil Court So far it is clear and universally conceded. But it does not 

U^TbeiigabsXtri'/^ Council 

observed • “The transactions of independent States be tweeri each other arc 
Privy Council's governed by other laws than those which Mimicipa Courts 

vPrwy Gounc. such Courtshavc neither ^ means of deciding 

what is right, nor the power of enforcing any decision which they may ma e- 


But there is no such thing as an act of Slate between the sovereign and 
its citizens. Any seizure of their property or of their person to be legal, must 
he justihed by law. If otherwise, Municipal Courts have the jurisdiction 
to canvass the propriety and justice of the order and to afford rcdicss in 
case of impropriety, injustice or illegality. And for this purpose the S^te 
has no advantage over private subject, for both must appeal to the same law 


1. King V. Tustipada Mandal, A. I. R. 1951 
Orissa 284 at p. 289; see also Bonda 
Kui V. Emperor, A. I. R. 1943 Pat. 64; 
Bahadur I^an v. Emperor, A. I. R- 
1944 Pesb. 30. 

2. The term “act of State” has been used iii 
two senses — in one sense as meaning the 
lawful act of the executive Government 
and its servants; in the other and 
narrower sense, as denoting warlike and 


other acts done by the authorily of the 
Government affecting rights of aliens out 
of its territories. 

3. C/. Secretary of State f. Kamachee, 7 M. 

I.A. 475 at p. 501 . The view taken by the 
Supreme Court at Madras is not affected 
by fact that their judgment was reversed 
by the Privy Council — Ibid-, p. 529. 

4. Per Lord Kingsdown in Secretary of State 
i’. Kamachee, 7 M. I. A. 476 at p, 529. 
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for the justification of their act or conduct. So Stephen 
says : “Courts of law are established for the express 
Stephen’s view. purpose of limiting public authority in its conduct towards 

individuals.”^ 

Where then the legality of an act is called in question against a servant 
of the State by a citizen , it isnot enough for the defendant to plead that it was 
an act of State; he must also show that it was lawful in accordance with the 
law of the country in which the act complained of was committed,® any unlawful 
interference with the person and property of the subject being actionable.® 

So far, then, we have dealt with the personal exemptions of executive offi- 
cers of Government. The liabili tyofjudicial officers tocriminalprosecution has 
already been discussed elsewhere \5ee Sec. 77). 


!!• Members of armed forces • — 'The Indian Army Act (VIII of 1911) 
as amended by the Army Act (XLVI of 1950), the Indian Air Force Act (XIV 
of 1932) and the Indian Navy (Discipline Act) (XXXIV of 1934) which 
respectively deal with the control and discipline of the members of the 
Indian Army, Air and Naval Forces, provide that the members of these Forces 
are triable exclusively by courts-martial in respect of purely “military 
offences,” while they are triable both by the ordinary Courts as well as by 
courts-martial in respect of offences under the ordinary law.® 


12. Suspension of civil law.— Turning next to the exemption of per- 
sons from criminal prosecution on account of justifiable acts, the question may be 
regarded from the following standpoints : (i) when the act is defended, not 

under the ordinary law, but on the ground of emergency ; («) when the act is 
defended under the ordinary law, but under exceptional circumstances; and 
(m) when it is defended on the ground of private defence. As regards justi- 
fication on the ground of public emergency, sufficient has been said before 
as to when the use of force is justifiable for the suppression of lawlessness m a 
given locality. But the question here is, in what circumstonces and how 
T .'c *• « is the suspension of ordinary law, and its supersession by 

sus'^clisi^n^ of civil military law justifiable. N<^, martial-law is neither 
law by military rtiore nor less than the will of the CJeneral who comn^nds 

law^ the army; in fact, martial-law means no law at alh There- 

fore, the General who declares martial-law, and commands that it shall be 
carried into execution, is bound to lay down the rules, regulations and limits 
according to which his will is to be carried out. 

Whenever a country is in open rebellion and the power of the civil auAo- 
ritics cannot be exercised, and the country is in the occupation o , ® ^ 

force, the suspension of civil law follies as a natter of cour^, , - resort 

no law when the power to enforce it is gone. In such a ca , j 

must be had to martial-law, in its widest sense^ 


Stephen’s Commentaries, p. 65. Bu^t ^e 
Sovereign possesses the power of dis- 
missing its servants at pleasure on public 
grounds, and the persons so dismised nave 
no redress, though tmder the same cir- 
cumstances they might have had redress, 
if their employer did not wield sovereign 
powers. This is a prerogative of tbe 
Grown justified on the ground of public 
necessity. It could scarcely be designated 
an act of State. Grant v. Secretary ot 

State, 2 G. P. D. 445 at pp. 460, 463; 
Gbatterton v. Secretary of State, Cl»y5) 
2 Q. B. 189; Shenton v. Smith, (1895) 
A. C, 229; Dunn p. The Queen, (1896) 


1 Q. B. 116; Mitchel o. The Queen, 
(1896) 1 Q. B. 1321 (foonote) ; Gould 
p. Stuart, (1896) A. Q. 575; Jehangir p. 
Secretary of State, I. L. R. 27 Bom. 
189 at p. 213. 

2. Carr p. Francis Time & Go., (1902) A.C, 

176. 

3. Fabrigs p. Mostyn, 20 St. Tr. 229; Gubik 
p. Garrington, 18 St. Tr. 1029; Walker 
u, Baird, (1892) A. C. 491. 

4. ^.A.W. Meads p. King-Emperor, A.I.R. 

1945 F. G. 21 : 49 G. W. N. (F. R.) 23: 
79 G. L. J. 81, affirmed in A. I. R. 1948 
P. G. 156. 
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13. Martial-UwwIienjustifiable.-^“The proclamation of martial-law 

is in fact no more than a declaration that, imder circi^stances 

danger, the law is for a time suspended, and that for the safety ^vhe State, me 

Government deems it necessary to set aside the ordinary rules of 

force and to proceed summarily to put down the rebellion, or punish those \^o 

are concerned in it. Courts-martial are employed on such cessions, m order 

toguardagainst the danger of subjectinginnocentpersons to military cxecudons 

by instituting an enquiry, necessarily only summary, into the guilt ol me 
parties whose immediate punishment is necessary for the restOTation o* 
quillity and the suppression of rebellion. But courts-martial 

have nothing in common with the tribunalsb^aring the sacoe name which, imder 

the Mutiny Act, take cognizance of miltary offences. Gourts-m^tial ot such 
description have powers lawfully defined by the laws under which they are 
created,and the sentencespassed become mattersof record, which canbeeniorcea 
by the military authorities, which is not the case with courts-martial assembled 

for the punishment of rebels, imder proclamation of martial-law, 
without the sanction of any positive enactment. Sentences of such Uour ® ^ 
nothing to the legality of the punishments inflicted, and serve only to show that 
these punishments have not been inflicted, without due regard to the guilt ot 
those who were subjected to them. Accordingly, it is the practice where 
martial-law has been used, and punishments have been iidlicted under it, tnat 
when the danger is over , the Legislature should be applied to for laws of indemnity , 
for the security of those by whom these powers have been excrci^d, and tor whom 
there is no legal warrant, however necessary it may have been to assume 

them.”^ 


Channappa Shantriappa v. Emperor^ reviewed the aotlioritics on the subject 

of mai'tial-law and laid doivn the following propositions . 


Propositions Laid 
down in Channappa 
V. Emperor. 


^'Firstly, a state of war and armed rebellion or insurrectiori must ^^^st 
andnotmerely a state of riot which could be put down with the aid ot 
the military and other citizens. Secondly^ neither the military, nor citi- 
zens can refuse or impose conditions on such aid. Thirdly ^ the necessity 
must be proved, not merely of recourse to the military, but also ot the 
impossibility of functioning of the ordinary civil laws and the necessity 

of their abolition for the time being, and the Courts have power to go 
into the question whether such necessity existed. Fourthly, it is dnly 
when the existence of war, whether against foreigners or rebels, and 
necessity are established, that the jurisdiction ot the Courts ceases. 
Fifthly, the powersexercised by the military commonly but incorrectly 
known *as martial-law,’ in fact are no law at all and would be, li the 
fact of necessity for a war is not established, illegal,^and therefoic, need 
Actsof Indemnity, if they are not to be questioned.” 


14. Power to proclaim martial-law. — Article 34 of the Indian Cons- 
titution i*efers to martial-law and Act of Indemnity. Thereis nospecific 
lative entry relating to martial-law. Entry I of List II (State List) which 
relates to “public order” excludes from the expression “the use of naval, 
military or air forces or other armed forces of the Union in aid of the civil 
power”. This exception together with the residuary Entry 9 of List I 


1. Finlayson’s Review of Authorities as to Sup- Bom. 263: 32 Bom. L. R. 1613 (S. B.) : 
pressicn of Riot or Rebellion, p. 96. 32 Gr. L. J. 403. 
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(Unioa List) shows that the power to declare martial-law or to use the armed 
forces to establish civil order is a legislative power belonging exclusively to 
Parliament. Article 352 of the Constitution empowers the President to pro- 
claim a state of emergency and under Art. 123, if both the Houses of Parliament 
are not in session, the President “may promulgate such Ordinances as the 
circumstances appear to him to require’*. 


15* General result. — The decided cases^ establish three propositions of 
law, namely, (i) that the Governor has power in case of rebellion to suspend 
the operation of civil law, and to place the country under martial-law, (ti) that 
an Act may be warranted by martial-law when it isunjustifiable by civil law, 
and {Hi) that though on the restoration of peace an Act of Indemnity is 
ordinarily passed legalizing all acts committed during the period of distur- 
bance, and though such an Act is in ordinary cases, sufficient to absolve all 
persons from criminal or civil liability, still it is not a sufficient answer to an 
act of gross oppression or brutal barbarity. 

Under Art. 33 of the Gonstitutic n, Parliament may by law determine to 

what extent any of the fundamental rights cojaferred by Part 
Scope of Art. 33 ^ Constitution shall, in their application to the mem- 

of the Constitution. bers of the armed forces or the forces charged with themain- 

tenance of public order, be restricted or abrogated so as to 
ensure the proper discharge of their duties and the maintertance of discipline 
among them. The rights of private persons during the existence of an insuiTCC- 
tion do not necessarily involve suspension of all rights of person and property. 
They exist, as they existed before, but they are liable to be superseded by the 
higher interests of society, for the attainment of which they may be even 
encroached upon or ignored : salus populiest supreme lex.^ The position in such a 
case is not incomparable to that of a house on fire, when no one denies that it 
would be perfectly right to pull down neighbouring houses to arrest the progress 
of the fire. It is, indeed, thenaturaldeductionfromtheprimary law ofsociety, 
based, as some philosophers term it, on the original compact, that every member 
of society shall in the case of necessity, subordinate his individual welfare to 
the welfare of the community. So there are many cases in which individuals 
sustain injuries for which the law gives no action, as where private houses are 
pulled down or bulwarks raised on private property for the preser- 
vation and defence of the kingdom against the King’s enemies.® So longj 
therefore, as the acts of the Executive Government were directed to ffic 
maintenance of order and preservation of peace, the private subject has no remedy, 
anditwould beasufficient defence to say that the act was considered in the cir- 
cumstances justifiable. Nov can the conduct of those arraigned ac^ for 
done on the spur of the moment and at a time of great national danger be 
judged by the standard applicable and applied to ordinary cases, though 
there ai'e naturally limits to this doctrine of irresponsibility, but those limits 
can only be reached if there is shown to be the presence of malice, cruelty 
or inhumanity manifestly unnecessary or uncalled for.^ 


16. Act of indemnity. —In order to prevent litigation of this nature it 

is the usual practice of all States to pass an Act of “grace, 
and general pardon, indemnity and oblivion,” on the res- 
toration of peace. “The protection of military men and 
others against actions or prosecutions in respect of unlawful 


Scope of Art. 34 
of the Constitution. 


1 . 


2 . 


Phillips V. Eyre, L. R. 6 Q.. B. I at pp. 16, 
17, affirming L. R. 4 Q.. B. 225; Wright 
V. Fitzgerald, 27 St. Tr. 759 at p. 765. 
“The safety of people is the supreme law.’* 


3. Garter v. Thomas, (1893) 1 Q.. B. 673. 

4. Bullar, J., in Plate Glass Go. i?. Mere- 
dith, 4 T. R. 797; see Sec. 81, III. (i) 
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acts done during a time of war, botiafid^^ and in the service of the country, 
is an Act of Indemnity.”^ Article 34 of the Indian Constitution which 
providesfor the protection of persons engaged in the maintenance or restoration 
of' order runs as follows : 

“Notwithstanding anything in the foregoing provisions of this Part, Pai lia- 

mentmayby law indcmtnfy any p^rsoninthe service of the 
Union or ofa State or any otherperson in rcspectofany act 
done by himin connection with the maintenanceor restora- 
tion of order inanyarea within the territory of India where 
martial-law was in force or validate any sentence passed, 
punishment inflicted, forfcitui'c ordered or other act done 
under martial-law in such area.’* 

It may be noted that the Article provides for the protection not only of 
military officers but also of “any person in the service of the Union or of a 
State*’ or “any other person”. Such on “Act Indemnity” has necessarily 
retrospective effect and is a sufficient defence to all actions, whether civil 
or criminal, for liability arising under the general law.^ Usually, Acts of 
Indemnity protect only bona fide acts and not any wanton acts.^ But once an 
Indemnity Act is duly passed, it is not for the Municipal Courts to enquire 
into its propriety. 


Restriction on 
rights conferred by 
this Part while mar- 
tial-law is in force 
in any area. 



be administered to the pn'son placctl as child, wife, pupil or apprentice, and 
in every case itmust b:; moderate and inflicted with discretion. As Gockbuvn, 
^ G. J., salt! iua case : “A parent, or schoolmaster, who for 

seivation^^*^ purpose represents the parcarts, and has the parental 

authority delegated to him, may, for the purpose of cor- 
recting what is evil in the child, inflict moderate and reasonable corporal 
punishment, always, howrver, with this condition, that it is moderate and 
reasonable. If it is administered for the gratification of passion or of rage, 
or if itbs immoderate andcxcessive inits degree, or if it b^ protracted beyond 
the child’s power of endurance, or with an iastrum -at unfitted for the pinposc, 
and calculated to produce danger to life, or limb, in all such cases tlic violence 
is unlawful, and if death ensue, it will br culpable homicide.”^ This was 
the case of a schoolmaster who had caused the death of a boy by excessive 
beating. In another case, where the father b:;at a child two and a half 
years old with a strap, of which he died, Martin, B., said : “The law 
as to correction has reference only to a child capable of appreciating cor- 
rection, and not to an infant two and a half years old. AltliougU a slight 
slap may lawfully be given to aniitfantby its moth:r, mo violent treat- 
ment of an infant by its father would not justifiable; and the. only qustion 
for th<^ jury to decide is, whether the child’s death was accelerated or caused 
by the blows inflicted by the prisoner.”® 

18. Limits of authority. — Tlie question what degree of chastis.-m eit is 
appropnatc depends upon the circumstances of each case. A father whose son 


1. Dicey, quoted in Ghaauappa.'s case, 

A.I.R. 1931 Bom. 57 at p. 65. 

2. Phillips V. Eyre, L. R. (1809) I (^. li. 
255; see also Ghanuappa Shautirappa v. 
Emperor, A. L. R. 1931 Bom. 57. 

I.P.C.— 66 


3. Ibid; see also Wade & Pliillips, p. 372; 
Stcplteii’s Gommciitarits, V'ol. 1, p. 572. 

4. Hoplcy, 2 F. &. F. 202. 

5. Grimn, 11 Go.x. G. C. 402. 
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had gotinto the habit of stealing, questioned him as to a theft clearly proved 
againsthim. He resolutely deniedit, whereupon he beat him in a passion 

with a rope, of which he died. The father was struck 
with horror at the consequence, as his intention was 
Example. Only to punish him so as to cure him of his wickedness, 

and it was held that though the beating was justifiable 
it had been immoderated and the father was convicted of manslaughter.^ 
In another case a girl, aged 15, was placed in the care of her auntwhomade 
her work 14 or 15 hours a day. She was suffering from consumption, and could 
not turn out the requisite work, whereupon the prisoner gave her a severe 
beating, saying that she was sure that she was acting the hypocrite and sham- 
ming illness, and that she was not unwell. The surgeon said that 
death was due to consumption accelerated by her ill-treatment. And the 
question was whether the prisoner could not be convicted of murder, but 
the Court considered thathaving regard to the fact that the prisoner believed 
hertobe sound, the offence was only manslaughter.^ In asimilar casethesame 
view was taken of a master who had by privation and Ill-treatment compassed 
the death of an apprentice placed under his care, as the ill-treatment was held 
to be prompted by a desire to cure the apprentice of his lazy and dirty habite.® 
So, again, where a person locked up his idiot brother in his house and kept him 
in a dark room without sufficient warmth or clothing, he was held not guilty of 
assault or imprisonment.* These are all cases in which a person placed in civil 
domination over another exercises his authority for the correction of anothe:r 
and for that purpose uses force. In such cases, the questions to be considered 
are ; (i) was the force employed reasonable ? (li) was it necessary ?and(m) 
was it used for correction? If these questions are answered in the affirmative, 
it is no offence if from any unforeseen cause death should ensue. 


19* Schoolmaster’s authority* — The authority of the schoolmaster to 
inflict reasonable corporal punishment is not limited to offences committed by 
the pupil upon the premises of the school, but may extend to acts done by such 

pupil while on the way to and from school. The law on 
Law expounded by the subject has been thus lucidly expounded by Collins, 
Collins, J. J.j who said : “In my opinion the purpose with which the 

parental authority is delegated to the schoolmaster who is 
entrusted with the bringing up and discipline of the child, must, to some extent, 
include an authority over the child while he is outside tlie four walls of the 
school. It may be a question of fact in each case whether the conduct of the 
master in inflicting corporal punishment is right. Very grave consequents 
would result if it were held that the parent’s authority was exclusive up to the 
door of the school, and that then and only then, the master s authority com- 
menced; it would be a most anomalous result to hold that in such a case as the 
present the boy who had been assaulted had no remedy by complamt to 
his master, who could punish the assailant by a thrashing, but must go before 
the Magistrate to enforce a (?) between them as citizens. ® 

In contrast to these cases, may be mentioned those in which the persons in 
authority not only do not obtain protection of law for their acts, but their 

position rather aggiavates the crime. A master taking 
indecent liberties with his female pupil aged 13 would be 
Limit of his guilty of assault notwithstanding hisposition and intention.® 

authority. Gases could be multiplied if it were necessary, but they 

all illustrate the same principle, namely, that the act 


1 Connor, 7 G. & R. 438. 5. Cleary v. Booth, ( 1893) 1 Q..B. 465 at pp. 

2. C2»eseman, 7 G. & P. 455. 468, 469. ^ ^ 

3 Self 1 East P. G. 226 and 227. 6. Nichol, R. & R. 130; M'Gavarson, B. G. 

4! Smith, 2 G. & P. 449. & R. 320. 
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is only justifiable so long as it is a correction; when i t i s used for any other 

purposes it ceases to have the protection of law. 

20. The authority of the Captain at sea.— The right of the Captain 

of a ship at sea to inflict corporal punishment ^ 

conduct rests upon the law of necessity. Of course, the predi^raent of a Gaptain 
placed before a mutinous crew is not better but woi se than of ^ war 

a rebellious country. For while the Governor may consult his oo^ncil of war 
and obtain protection from elsewhere, the Captain of a ship is placed in ^ PO® 
tion of imminent peril, and cut off as he is from the rest ofworld, he has to act 
on his own iugmStt and under circumstances when the safe ty of his vessel and 
himself is all in all to him. His conduct is, therefore , to be j^^d not by the 
ordinary standard of men who act in cold blood, not of those who judge ^f 
event, but a reasonable man placed under the same predicament as the Captain. 

21. Arrest, right of.— Another case for legal justification arises where 
a person circumscribes the liberty of another in 

apower conferred on him by law. Therightofarrestis ordinarily possessed by 
police officers in cognizable cases,' that is to say, cases in which a E°'i ^ 
within or without the presidency to\>mmay m accordance vnth the Second Sche- 
dule of the Code of Criminal Procedure or under any l^v for the A 

force, arrest without warrant.^ So far as regards the off^^cesdealt with m this 
Code, the Code of G' iminal Procedure divides them for this purpose into cogniz- 
able or non-cognizable, the difference between the two classes being that while 
apolice officer may onhisown responsibility arrest in the one case, he cannot do 
so^in the other. In the latter case he can only arrest on a inagistcrial warrant. 
The a-iminal Procedure Code still deals with a class of c^esin which any person 
may arrest with or without a warran^ In the case of offences under a special 
or local law, police officers and others also possess similar power ol arrest. 

Police officers.— A police officer may arrest without a warrant in 
of the following offences under the Penal Code : 


22 . 

the case 


Secs. 

Secs. 

Sec. 


Secs. 

Secs. 

Secs. 

Secs. 

Secs. 

Secs. 


109 — 120 (if the substantive off- Secs, 
cnccs are cognizable). 

131—136, 138, 140, 143—148. 

149 (if the offence committed is 
cognizable). 

150—153. 

170, 171. 

212,216, 216-A. 

224, 225, 225-B, 226. 

269! 270, 277, 279— 283, 285, 

286,289, 291—294, 295—297. 


« 

Secs. 

324, 333, 335- 

-344, 346, 548. 

Secs. 

353,354, 356, 

357.363—369, 


371, 374. 


Secs. 

376 (raps on a pci son other 


than wife, 377). 

Secs. 

379—382, 392—402. 

Secs. 

406—414. 


Secs. 

419,420. 


S::cs. 

428—433, 435—440. 

Secs. 

447—462. 


Secs. 

467—471. 



In the case of offences under other laws a police officer may arrest a person 
without warrant, if the offence is punishable \'nth death, imprisonment loi li c 
or impvisonmentfoi- three years or upwards. In any other case, the police can- 
not arrest without a warrant. ^ j -.i f 

Any police officer may without an order from a Magistrate, arm wi 
a warrant also arrest persons mentioned in Sec. 54 of the Gnm'nal Pioccduic 
Code. 


1 . Section 4 (/), Gr. P. G. 


2. Ibid. 
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Similar powers of arrest are given to officers-in -charge of police stations 
under Secs. 54 and 55 *hc Gnminal Procedure Code. 

A person committing a n on-cognizable offence in the presence of apolice 
officer may be arrested if on demand he refuses to give, or gives a false name 
and residence till the true name and residence have been ascertained.^ 

Police officers also possess powder of arrest without warrantunder certain 
special and local laws.® 

23. Forest officers. — Forest officers are also emppwered to arrest a 
person “reasonably suspected of having been concerned in any forest offence 
punishable \vith impvisonmcnt for one month or upward if such person refuses 
to give his name and reside nee, or g ves aname oj re science which there is reason 
to believe to be false, or if there is reason to Ixl'cvc he will abscond.’*® 


24. Limitation on the power of arrest. — As regards the power of 
the police, it will be observed that they have tlie absolute powder of arrest in a 
cognizable case, but this power, though plenary, has to be exercised with dis- 
crimination. TTici c must be at least a reasonable complaint or suspicion against 
a person of tJic commission of a non-bailable offence before he could be 
placed imclcr restraint. It seems to be generally supposed, and the 
supposition seems to be generally acted upon, that police officers, in making 
enquiries into criminal cases arc limited by their own discretion as to 
what persons they may arrest and detain in custody. But so far from 
this being the case, the powers of a police officer to arrest without a 
warrant are strictly defined by the Code of Criminal Procedure. 


25. Some grounds required. — 'Under Sec. 54 of the Criminal 
Procedure Code, the police are empowered to arrest a person reasonably 
suspected of being in possession of stolen property. Where it is so, a 
policeman must allege and prove grounds for his suspicions, otherwise, 
he is not protected under this section. Where, for instance, a policeman 
questioned a person carrying do tlies in a bag and upon receiving replies 

which he erroneously believed to be false, arrested him 
on a charge of being in possession of stolen goods, the 
Court held that the arrest was justifiable under this 
section.^ But the same defence could not be availed of 
by a policeman who seeing a horse openly tied up 
without any attempt at concealment, at once jumped to the conclusion 
that it was his father’s missing horse, and who thereupon at once 
arrested the owner and the person from whom he had purchased it; though 
as a matter of fact the lost horse had been previously found in another 
place.® This may be distinguished from the last on the ground that, while 
in the one case there was an enquiry and the exercise ot some judgment, 
ill tile other case there was no inquiry at all, and therefere, no fact elicited 


Policeman to avail 
protection must 
allege and prove his 
grounds of belief. 


1. Section 57, Gr. P. G. 

2. Arms Act (Act XI of 1878). See. 12; Can- 
tonments Act (Act XIII of 1889), Sec. 15; 
Criminal Tribes Act (Act XXVII of 
1871), Sees. 20, 26; Cruelty to Animals 
Act (Bengal Act III of 1869), Sec. 1; 
Europeans Vagrancy Act (Act XXII of 
1874), Sec. 19; Excise Act (Act IX of 
1881), Sec. 27; Emigration Act (Act XXI 
of 1883), See. 82; Explosives Act (Act 

IV of 1884), Sec. 13; Fislierics Act 
(Act IV of 1897), Sec. 7; Forest Act (Act 

V of 1882) Sec. 51; Railways Act (Act IX 


of 1890, Sec. 13; Public Gambling Act 
(Act III of 1867), Sec. 13; Reformatory 
Act (Act VIII of 1897), Sec. 24; Salt Act 
(Bengal Act VIII of 1864), Sec. 24; 
Madras Act (IV of 1889), Sec. 49; Bombay 
Act (II of 1890), Sec. 39. 

3. Act V of 1882, Sec. 51. 

4. Bhawoo, I. L. R. 12 Bom. 377; seefor 
a similar case Lawrence v. Hedger, 3 
Taunt. 14. 

5. Sheo Surun p, Mohd. Fasle, 10 W. R. 

20 . 
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for the formation of a judgment. This principle may be aptly illusti’ated 
by the case of the court*peon who went with two of the decree-holder’s 
men to an’cst one Af. A palki with closed doors was noticed to be coming 
out of male apartment of M’s house, whereupon the peon intercepted it 
and examined it in spite of the protests of its attendants. The peon 
being prosecuted under Sec. 341, the Court held this section applicable 
on the ground that the coming of the palki from the direction of the male 
apartments of M gave the peon some reason to believe that it contained M 
who was trying to evade his arrest.^ 

While the police possess abundant power of arrest, they are not 
free to choose their own procedure for effecting an arrest. The right 
proccdu’ c is laid doum in Secs. 46, 47, 48 and 50 of the Code of Criminal 
Procedure which must be strictly followed. 


26. Exeention of warrant, how protected. — 'As regards the pro- 
tection of the police acting under a warrant, police officers arc doubly 
protected. For not only are they protected under this section, but they 
have been exempted from criminal responsibility by the Police Act.* 


27. Forcing door*. — While a man’s house is his own castle, it 
cannot be used for harbouring criminals, and so in England as well as 
in this country, the law has been and is that “where a felony hath been 
committed, or a dangerous wound given, or even where a minister of 
justice cometh armed with process founded on a breach of the peace, the 
party’s own house, is no sanctuary for him; doors may in any of thesc 
cases be forced, the notification, demand, and refusal before mentioned 
having been previously made”.® So a constable may break open the 
door to k''cp the peace if a felony isimm‘ncnt though not committed as if 
there be an affray in a house with fear of bloodshed. “Where an 
affray is made in a house in the view or hearing of a constable, or 
where those who have made an affray in his presence, fly to a house, 
and are immediately pursued by him, and he is not allowed to enter — in 
order to suppress the affray in the first case or to apprehend the affrayers 
in cither case,” the house may be broken open.* 


28. Jastifiable force. — The amount of force that may justifiably 
be used to effect an arrest by a police officer is defined by Sec. 46 of the 
Criminal Procedure Code, which lays down that in the case of heinous 
offenders the police have the right of arresting a man dead or alive, 
but in other cases the police have no right to cause death in effecting 
the arrest. In either case, the police must not use more force than is 
necessary to effect the arrest, and in judging of what is the proper 
exercise of force, the question would be whether the means 
stop the fugitive were such as an ordinary prudent man 
use of who had no intention of doing any serious injury.* Merely excessive 
use of force, without malice, is not however criminal, though it may not 
Gr P G c - civilly excusable.® And while the Criminal Procedure 
deirlns use of ex- Code condemns use of excessive force, or force resulting 
cessive force. in death. Still that section docs not deprive tlie police of 

their right of private defence in exercise of which even 
death may be caused,’ though the causing of death would be otherwise 


* A 

employed to 
\vould make 


1. Kanailal Gowala, I. L. R. 24 Cal. 
885. 

2. Act y of 1861, Sec. 45 : for similar 
provisions in the other local Police 
Acts, sft under Section 78. 


3. Foster, Gr. L. 320. 

4. 2 Hawk., P. G. 136. 

5. Protab Ghowkidar, 2 W. R. 9. 

6. Budrool Hossein, 2 W.R. 51. 

7. Section 100, 
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unjustifiable. Such a case may arise where the police encounter resis- 
Unce, in which case they are entitled to repeal force by force. Their 
first duty is to effect an arrest, and they are bound to effect it whatever 
resistance they may receive. They would be guilty of cowardice and a 
grave dereliction of duty if upon a mere show of resistance they desisted 
from arrest. They arc employed to apprehend^ criminals, and it is 
their duty to apprehend them at the risk of their life. In this respect 

English law is even more stringent, for it recognizes the 
English law. right of the police even to kill the felon if he cannot be 

arrested alive.^ But th'. right to kill is limited in this 
country to only offenders charged with offences punishable with death or 
imprisonment for life, that is to say, offences under Secs. 121, 132, 194, 
302, 303, 305 and 396, which are punishable with death; and Secs. 
121, 121-A. 122, 124-A, 125, 126, 130, 132, 194, 195, 222, 225, 232, 238, 
255, 302, 304, 305, 307, 311, 313, 314, 329, 364. 371, 376, 377, 388, 389, 
394, 396, 400, 409, 412, 413, 436,438. 449, 439,467, 472, 474, 475 and 

477* which are punisha' le with imprisonment for life. 

29- Private persons. — There are cases in which private persons 
may exercise the right of arrest.^ Village watchman or chaukidars are 
not police officers within the meaning of the Criminal Procedure Code, 
and they have, therefore, no greater power of arrest than private 

persons.® 


30. Duty of a private person. — It will be observed that there is 
no law under which a private person is bound to discharge the same 
duties as the Police. Under Sec. 42 he is bound to assist a Magistrate 
or police officer reasonably demanding his aid. Under Sec. 43, it is 
optional with him to assist or not in cases provided by that section. 
Under Sec. 59 it is equally optional with him to arrest a person 

committing an offence as therein described. In no case 
Difference under jg private person then entitled to pl^y the policeman 
English and Indian offender, his duties being merely to assist the 

police if so required, or so disposed. In this respect 
English law would appear to differ. For under that law, a private person 
has the same right of arresting a felon as the police, the ^ only difference 
between their rights being that while the police may justif^y a wrongful 
arrest upon a reasonable suspicion, a private person cannot do so but 
must shL a felony commi tte*^ .■> And in the case of death m capture he 
will have moreover to show not only that the *^clony was commit ed, bu 
that the person killed was felon.® With respect to the right of a private 
person to arrest in the case of misdemeanour the rule has been thus 
Stated by Cockburn, G. J. ; “Where anyone is found actually committing 
an offence it is not necessary to wait till a warrant can be obtained if 
the arrest is effected actually on the spot, and the prisoner is forthwith 
brought before a Magistrate. It seems to be sometimes supposed that 
the right of private persons to arrest an offender committing misdemea- 
nour is limited to those misdemeanours which partake of the nature of a 
breach of the peace. But the more correct view appears to be that, 
exceotinff such crimes as consist of mere omission, or non-feasance, e. g. 
neglecting to provide one’s family with food, there is no distinction 




1 Hale P. C. 489, 490 : I Hawk., 
P. G. 81 : 1 East P.G. 293 at p. 300; 


Foster, Cr. L. 271. 

Sections 41, 43, 59, Gr. 

Kaliu, I. L. R. 3 All. 60 ; 
1. L. K. 27 Gal. 366 ; «/. Sec, 


Kalai, 
45, Cr. 


P. G. 

4. Samuel o. Payne, 1 Dougl., 359; Beck- 
with V. Pbilby, 6 B. & G. 637 ; Davis 
u. Russell, 5 Bing. 344. 

5. 2 Hale P. G. 88 : 1 East P. G. 300; 

Foster Cr. L. 318 : 1 Russ. 713. 
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between one misdemeanour and another. In fact, all misdemeanours, with 
the possible exception of perjury and forgery, are breaches of the King s 
or Qjneen’s peace, as appears from the old forms of indictments 

pactm^^ 

31. Arrest when justified. — In order to justify an arrest, the police 
must show one of two things, fivsty that the prisoner had committed the 

offence, or secondly, that the person arresting knew or 
Two principles. believed at the time that the person arrested had com- 
mitted the offence. A constable was employed to guard 
a corpse from which wood had been stolen, and for this purpose he 

carried a loaded gun. He saw the complainant coming 
Examples. Out of the copse carrying stolen wood which of itselfwasa 

misdemeanour and challenged him, whereupon he ran away 
constable finding no other means of bringing h^m to justice fired and 
wounded him in the leg, for which he was indicted. It, however, 
appeared that the prisoner had been twice before convicted of stealing 
wood which aggravated his theft to a felony® and which, if known to 
the constable, would have justified the act. But Erie, J., told the jury 
that neither the belief of the constable, that it was his duty to fire, if he 
could not otherwise apprehend the prosecutor, nor the alleged felony 
unknown to him at the time, constituted such justification, and this view 
was confirmed on appeal on the ground that though the act of the 
prisoner amounted to a felony, still it was no justification for the shooting 
as the constable did not know of it at the time.® But where a person 
was indicted for wounding a constable with intent to prevent the lawful 
apprehension of himself, Talfour, J., held that to support the charge it was 
sufficient that the prisoner was lawfully apprehended, and it was immaterial 
whether the prisoner believed his apprehension to be lawful.* Whether 
apprehension in a given case was or was not lawful depends upon 
the facts of each case. On an indictment for wouriding wiffi intent to 
disable, it appeared that the prosecutor was a sergeant of police and the 
prisoner a constable under him and that after some alteration with him, 
the prisoner had struck him, and fell when attempting to strike him a 
second time. The prosecutor then went away for assistance, and returned 
to the prisoner’s house with two police constables, when the prisoner was 
not at home; they returned again in two hours and saw him, and the 
prosecutor told him he must go with him to the station, and the 
prosecutor attempted to take hold of him, whereupon the prisoner 
inflicted a severe wound upon him; and the jury found him guilty of 
woimdingwith intent to prevent his apprehension. Upon a case received, 
it was held that the apprehension was not lawful; for the assault was 
committed at another time, and there was no probability of its being 
renewed.® 


32. Arrest by private person.— >Thc illustration appended to 
this section exemplifies the operation of this section in the case of privat: 
persons effecting an arrest in accordance with the rules of the Procedure 

Code. The right of a person to arrest suo motu is confined 
GrkniJial cases described in Sec. 59, that is, to cases in which a 

cedure Code. person commits a non-bailablc and cognizable offence in 

his views, or where a person is a proclaimed offender. A 


1. GrifHitbs p. Taylor, 48 L. J. App. 
(G. P.) 152. 

2. 7 & 8 Geo. IV, c. 29, Sec. 39: 24 & 26 
Viet., c. 96, Sec. 33. 

3. Dodson, 20 L. J. M. G. 57. 


4. Bentley, 4 Cox G. G. 406. 

5. Russell on Crime, 11th Ed., Vol. I, p. 
511, citing R. v. Walker, (1854) Dears. 
358; Marsden, L. R. I C. G. R. 
131. 
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private person has, therefore, no right to arrest a persoo on mere 
suspicion or information.^ The fact that the person arrested had in fact 
committed a non-bailable anil cognizable crime is in reality no defence to 
such an arrest, if the person arresting had not witnessed the crime. But 
where he so witnessed it, he is protected though there may be facts 
behind his view which may place a different complexion upon the affair, 
and which, if known to him at the time, would not have justified his 
apprehension. A person lawfully arresting another may make him over to 
his servant for delivery to the police. For in such a case his original 
custody continues even whilst the person arrested is in charge of his 
servant.^ 

Where the accused was drunk and was creating a serious disturbance 
and when a Police Officer attempted to arrest, he resisted arrest, it was 
held that “it is true that even drunken men are entitled to the 
protection of the law but if they break the law and attack either the 
person or the property of the people any member of the public is entitled 
to exercise the right of private defence provided that he does no more 
harm than the necessities of private defence require ... .if Nga Sein 
resisted arrest or attempted to escape, were entitled to use all means 
necessary to effect the arrest^ short, of course, of killinghim.’*® 

Where the petitioners were alleged to have stopped the ekka and 
prevented the Cloth Inspector from going home, and they took the Cloth 
Inspector to the thana where an information was given by the Cloth 
Inspector about the wrongful restraint. A counter-information was also 
given by the two petitioners alleging that the cloth was removed 
cloth in contravention of the rules then in force regarding the purchase and 
movement of cloth. It was held that “tlic petitioners were not justified by 
law in either apprehending the Cloth Inspector or compelling him to go 
to the thana\ nor were they justified in preventing him from going in the 
direction in which he wanted to go. If the petitioners had any suspicion 
that the Cloth Inspector had contravened any of the rules relating to 
purchase and movement of cloth, they could have given an information 
to the authorities concerned. They had no legal right to restrain the 
free movement of the Cloth Insp:ctor. The second part of Sec. 79, Penal 
Code, states that noth’ng is an offence which is done by any person who 
by reason of a mistake of fact and not by reason of a mistake of law in 
good faith, believes himself to be justified by law, in doing it. The Courts 
below have found that there was no good faith in the petitioners. To 
satisfy the Court of good faith a person must show that he acted with 
due care and attention, and had reasonable ground prima facie for believing 
that he ought to do what he did. . . . ”^ 

Where the accused had arrested a police constable and took him to 
the Magistrate, and it was fourid that the constable was caught in the act of 
abetting an extortion, an offence which is bailable, the Court acquitted 
the accused holding that the act was covered by this section in that the 
accused had acted in the bona fide but mistaken belief that he had the 
authority to arrest the constable.® 

33. Detection and destruction of postal articles. — 'There are cer- 
tain powers which special Acts confer upon departmental officers, the exercise 
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of which is subject to the rules and restrictions contained in those Acts. Thus, 

for instance, the Indian Post Office Act'^ empowers a postal 
Rules under Indian officer-in-charge of a post office or authorised by the Post- 
post Office Act. master-Generai in this behalf, to open or unfasten any 

newspaper or any book, pattern or sample packet, in the 
course of transmission by post, which is suspected to have been sent by post 
in contravention of any provisions of the Act relating to postage. ^ The Post- 
master-General has further authority to authorise the opening and destruction 
of any postal article containing obscene, seditious, or grossly offensive matter.® 
The Central Government have also power to detain or take delivery of any 
postal article “on the occurrence of any public emergency, or in the interest of 
the public safety or tranquillity”.* A certificate signed by a Secretary to the 
Government of India is conclusive on the point.® Acting under the powers so 
conferred, the Government of India had caused to be detained a number 
of private letters of English tourists and Indian public men in the autumn 
of 1907, and on a question being raised in the House of Commons the actwas 
held to be justifiable under this Act. 


34. Acts done under civil process. — -Persons executing civil process 
are bound to follow strictly the rules laid down in the Code of Civil Procedure. 
These rules have now been relegated to the Schedules of the Civil Procedure 
Code, the terms of which arc to be strictly complied with.® 


35. Other justifiable acts.— Several instances occur of acts which the 
law would justify as done in the belief that they were warranted bylaw. A 
bigamous marriage contracted by the wife in the belief that her marriage 
with her husband has become dissolved by his apostasy is an instance of a 
mistake of m'xed law and fact which the law condones.’ Other similar 
instances are afforded by the seizure of his wife by the husband,® the pulling 
of a woman’s hair by her lover,® the arrest of a person by a policeman who 
erroneously believed that the person arrested had committed a non-bailabic 
offence.^® 


36. Cases. — In Bahadur Khanv. Emperor^^ the accused said that he had 
killed the deceased by mistake, he stated that he had many enemies, and 
was very nervous about every one, who visited his place. He was definite 
that the visitors did not answer when they were challenged. It was held 
that— ‘‘There is no doubt whatsoever that the accused fired in good faith 
tliinking that he was acting in the exercise of the right of private defence 
of person against his enemies. .. .Where there is so much violence, a person, 
who has got enemies, would be very chary and would hasten to protect 
himself if he receives visitors at night, and the visitors do not disclose their 
identity at once. It would not make, any difference whether in response to 
a challenge the visitors say that they are friends or keep quiet. It is the 
duty of such visitors to immediately disclose their identity, and to stay where 
they are when challenged, so that the inmates of the place should satisfy 

themselves that they are friends. The party of the deceased did not take any 

such precautions. Rather they kept their identity secret and on the top of 
it used a torch which would naturally arouse the suspicions of those inside 
the Ghauk. I think in these circumstances the accused is completely 
protected by Sec. 100, Penal Code, read with Sec. 79, Penal Code.” 


1. 

Act 

VI of 1898. 

8. 

2. 

Ibid. 

. Sec. 23. 

9. 

3. 

Ibid. 

, Secs. 20, 23(3). 


4. 

Ibid. 

, Sec. 26. 

10. 

5. 

Ibid. 

, Sec. 20 (2). 


6. 

Act 

V of 1905. Sch. I. 

11. 

7. 

Narautakath, I. L. R. iS Ma<l. 986. 



I.P.G.— 67 


Ramlo, 12 S. L. R. 29: 47 I. G. 807. 
Mi Hia So, 4 Bur. L. J. 268: 13 I. G. 
189. 

Raghunath Dass v. Emperor, A. I. R. 
1920 Pat. 502 at p. 504. 

A.I.R. 1944 Pesh. 30 at pp. 30, 3l : 21 1 

I. G, 242. 



530 


INDIAN PENAL CODE 


[S. 70 


The accused, a policeman, found on one morning the complainant carrying 
some cloth under his arm. The accused suspecting the cloth to be stolen 
approached the complainant and questioned him. The complainant gave 
evasive answers and refused to let the accused have a look at the cloth. It led 
to a scuffle between the two. The accused arrested the complainant who was, 
however, set free by a higher police offlcial. The complainant prosecuted 
the accused for wrongful restraint and confinement and succeeded in obtain- 
ing his conviction from the Trial Court. The High Court quashed the 
conviction holding that the policeman had acted in good faith which was 
clear from his attempt to put questions to the complainant to clear up his 
suspicion.^ Same is the case chowikdar in good faith takes a person 

for a thief and captures him-^ 

The legality or otherwise of the warrant is relevant in connection with 
the accused’s plea that they acted in the exercise of the right of private 
defence. Such a right did not exist, “as” the constables acted under colour 
of the office; and even if their act was not strictly justifiable by law, the 
, villagers had no right of private defence, since the constables were acting in 
good faith. Any technical flaw, therefore, in the warrant is immaterial in 
considering the question whether the villagers acted in the exercise of 
their right of private defence.® In a Burma case, Maung Htwe v. Ba 
Thant^ an application in revision was filed against the discharge 
of Mg. Ba Than, a process-server, and Mg. Khe Yu, a decree-holder, 
who were charged by the applicant Mg. Htwe, a judgment-debtor, 
under Sec. 342 and Sec. 342 read with Sec. 114, I. P. G., with causing 
wrongful confinement to Mg. Htwe. A warrant for Mg. Htwe’s arrest 
was issued at the instance of Mg- Khe Yu and the bailiff endorsed 
it for service to the process-server Mg. Ba Than. Mg. Htwe was arrested 
but was released by the Additional Township Judge under Sec. 135, G.P.G., 
on the ground that he was on his way back from attending Court at the 
time. As a matter of fact it appears that that was mistaken in that 
Mg. Htwe, though he had attended Court, was not returning from Court 
to his home but was going in another direction.® The process-server had 
returned the warrant the same day to the bailiff without any endorsement on 
it, and the bailiff Mg. Nyein in evidence said that he merely returned the 
warrant to the process-server for want of his report, as he had made no 
report of execution. As the warrant was returnable on a date 19 days 
afterwards the bailiff presumaMy was under the impression that it had been 
executed (though the bailiff speaks to the contrary effect) when the process- 
server returned the warrant to him. On this the process-server, instead of 
endorsing execution on the warran t, re-arrested Mg. Htwe next day. When 
the judgment-debtor was arrested and brought before the Court the process 
had been executed, that is to say, the arrest had been carried out, though 


1. Bhowoo Jivaii r. Mulji Dayal, I. L. R. 
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2. Protab Chowkidar, 2 W. R. (Gr.) 9. 
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it may not have been carried out in accordance with law. It washeld 
that “the bailiff had power to delegate the execution of the warrant to the 
process-server^ and did so in the first instance. But on the second occasion 
the bailiff did not delegate his authority to arrest to the process-server, but 
merely returned the warant to him for endorsement. As I have said in the 
circumstances of the case the endorsement for which the process was returned 
must have been endorsement of execution, and could not be at that date 

endorsement of non-execution, though the bailiff tried to make that out. 

[ In any case it was only returned for endorsement and not for further 
execution. In these circumstances the re-arrest was unlawful. I do not 
propose however in revision to order a trial. The offence was not a serious 
one, for, itdoes not appear that the process-server was actuated by malice. 
It is possible that he made a genuine mistake of fact (Sec. 79, 1. P. C.) 
and thought that the process was being returned to him for re-execution.** 
In Kania LaVs case,* certain persons went to the judgment-debtor’s house to 
execute a warrant of arrest against him. On reaching there they saw a 
palanquin with closed doors coming out of the male apartments of the house 
and, believing that the judgment-debtor was making good his escape thereby, 

stopped, and examined the palanquin in spite of a protest by the person 
accompanying it who stated that a lady was sitting therein. Their state- 
ment was found to be correct as a pardanashin lady of rank was in fact sitting 
in the palanquin. It was held that the accused were entitled to the protec- 
tion given by Sec. 79. Where in answer to a charge under Sec. 341 of the 
Penal Code, the accused setup a plea of owership and claimed the benefit 
of the general exception contained in Sec. 79 and the prosecution evidence 
did not exclude the possibility of such a bonafide dispute, it was held that the 
accused was entitled to be acquitted. 


In the case of Dakhi Singh v. Slate the man who had been arrested 
was suspected to be a thief. He could not have been accused of an offence 
punishable with death or with transportation for life. Consequently in 
effecting his arrest after the escape the police officer had not had the right 
to cause his death . Reference in this connection may a Iso be made to Se cs. 76 
and 79, Penal Code. Under these two sections, it was not open to the 
appellant to plead justification to the extent that he was entitled to shoot 
the person dead, or by reason of a mistake to shoot the fireman dead, mistaking 
him to be a thief. When a police officer arrests a person and such person 


1. Vide Dhararn Ghand Lai o. Q,ueen- Prosad, I. L. R. 22 Gal. 759. 

Empress, I. L. R. 22 Gal. 596 and 2. I.L. R. 24 Gal. 885 
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forcibly resists the endeavour to arrest him or attempts to evade the arrest, 
such police officer may use all means necessary to effect the arrest; but this 
does not give a right to cause the death of the person unless he is accused of 
an offence punishable with death or transportation for life (Sec. 46 of 
the Criminal Procedure Code). 

Where an act was done under a Full Bench decision which later 
was not accepted as laying down the correct law, the offence was only 
technical.^ 

The occupier of land may cut off the overhanging branches of his 
neighbour’s trees, or sever roots which have spread from these trees into his 
own land. It is one of the “General Exceptions” recognised by the Indian 
Penal Code that when a person is justified by lawin doing an act the com- 
mission of that act cannot amount to an offence. ^ 

80. Nothing is an offence which is done by accident or mis- 
Accident in doing fortune^ and without any criminal intention or 
a lawful act. knowledge in the doing of ^ lawful act in a lawful 

manner by lawful means and with proper care and caution. 


Illustration 


A is at work with a hatchet, the head flies off and kills a man who is 
standing by. Here, if there was no want of proper caution on the part of A, 
his act is excusable and not an offence. 


SYNOPS IS 


1 . Analogous law. 

2. Principle. 

3. Meaning ofwords. 

4. Accident when a good defence. 

5. “Accident or misfortune.’* 

6. Exercise of lawful right in unlawful 
manner. 

7. Wrestling bout. 

8. Unlawful games. 


9. Facts negative defence of accident* 

10. Gun accidents. 

1 1 . Culpable negligence and rashness. 

12. Negligent driving. 

13. Contributory negligence no defence. 

14. Servant’s negligence. 

15. Civil liability. 

16. Accident in doing an unlawful act. 

17. Burden to rebut presumption. 
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s S4] accident doing a lawful act 633 

1. Analogoas law. — This section is closely analogous to the next 
section with which it should be studied. The m^in difference between these 
two sections appears to be that while under this section there should be the 
absence of both criminal intention as well as criminal knowledge, the next 
section postulates a case in which there is only the absence of criminal 
intention. The use of the two terms in this section, and the absence of one 
in the next, shows that the Legislature intended to make a distinction 
between them. And indeed there is a distinction, as has been explained 
before. {S 10 para, nos. 4 and 6 of Sec. 39.) 

2. Principle. — In so far as this section lays down that there can be 
no crime without a criminal intention, it states what is a transparent truism, 
for there is no such thing as crime in the abstract. No act is ptr se criminal 
unless the actor did it with criminal intent : Actus non fadt reum^ ntri mens sit 
Wfl,* which only means that both the intent and act must concur in order to 
constitute a crime. The object of the repression of crime is to preserve 
order and peace in human society, and it is, therefore, only against human 
beings who arc its component members that criminal law is directed. And 
as the object of criminal law. is to punish only serious infractions of the 
rules of society, it follows t'^at criminal law cannot punish a man for his 
mistake or misfortune. But accident is not of itself a defence to a civil 
suit, unless it was not only an accident but also a misfortune. 

3. Meaning of words — **Plothing . , . done by accident'* The word 
*'accident" does not mean here a mere chance. It rather means an uninten- 
tional, an unexpected act. The words imply the idea of something not 
only not intended, but something which was so little expected that it came 
as a surprise. So the term **mis/ortune" means the same thing, with this fact 
superadded that it was as unwelcome as it was unexpected. *^The doing of a 
lawful act tn a lauful manner'* means that the act which originated another act 
must be not only lawful but performed in a lawful manner and by lawful 
means. '* And wUh proper care and caution** pvopviciy being judged by the 
nature of the act. 

4. Accident when a good defence. — Accident and misfortune have a 
recognised place in criminal jurisprudence. They always afford a good 
defence to the charge of criminality.* But they are only a good defence in 
certain cases and under certain circumstances. They do not furnish an 
unqualiBed defence in every case in which the resultant act was unintentional 
or unexpected. In order that an act should be justifiable on the ground of 
accidence it must be shown (t) that the act was an accident or misfortune, 
and (ft) that it was not accompanied by any criminal intention but that, 
on the other hand, (iii) it was the outcome of a lawful act, ;io) which was 
done in a lawful manner, (0 by lawful means and (oij with proper care 
and caution. 

Where an accused in a spirit of bravado or of wrecklessness struck a blow 

on the vulnerable part of the deceased as a result of which 

Example. the man died, and the accused in bis trial under ^ec 80 

read with Sec. 302, I. P. C,, pleaded in his defence that there 
was no intention on his part to commit muider of the man and the death was 
caused by accident or by chance ; it was held that this plea of accident or his 
lack of intention to murder did not take the case out of the offence of 
murder.* 

5. ‘^Accident or misfortune.”— Now, in the first place what is an 
accident ? Literally, the term means only the befalling of an evenu* In 

1, •*The *ci uscli does not make a man guilty 3. Mohan Siogh Balwaoi Siogh t/. State 
uoless his imeotion were 30.*» A.I.R. 19b5 Funj. 291 at p. 295. * 

2 DvNijendra,31 I.C. tCal.) 164, 4, Frem L. at. Ad. Cadere, to fati. 
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ordinary parlance it means an event that takes place without one’s foreaiglit 
or escpectation. And this is substantially the sense in which the term has 
been used here. 

It means here not only an event, or a thing which occurs,for every occur- 
rence is not an accident. An accident is an occurrence out of the ordinary 

course^ which no man of ordinary prudence could anticipate 
Accident and mis- or provide against. A misfortune is only an accident with 
foitunr-— Mcaniog jjftendant evil consequences. Now as the words “accident” 
and diatmciioD. well as ‘‘misfortune’^ are here used necessarily in the 

sense of implying injury to another, the word “misfortune” differs from 
“accident” in that while the latter involves only injury to another the former 
causes injury as much to the author as to another unconnected with the act. 

It is easy to conceive of a variety of cases of accident. 
Illustrative exam- but the accident, here spoken of, as a defence to criminality, 
pies. is an accident, which causes injury to another, but causes it 

only in the manner here described. Suppose A intending to 
poison B lays a bait for B, which C takes, and dies. Here C’s death was an 
accident in the ordinary sense of the term. So it is in law. But A is 
nevertheless reponsible for it in the same manner as if A had planned his 
death. And why? Because A*3 act in attempting to poison B was illegal, 
and there being one illegal act in the chain of events between the original 
act and the resultant effect, the same as if all the acts had been illegal 
throughout. So where a mother, being angry with one of her children, took 
up a small iron bar used as a poker and threw it after the child as he was 
running away from her and it hit another child who was returning by the 
same way, in consequence of which he died, the mother was held to be 
guilty of manslaughter, although it appeared that she had thrown the poker 
Merely to frighten the child with whom she was angry and she had no idea 
of the presence of tfte other child who was actually hit and killed. Com- 
menting on these facts, Park, J., said : “If a blow is aimtd at an individual 

unlawfully and this was undoubtedly unlawful as an improper mode of 

correction and strikes another and kills him, it is manslaughter ; and 

there is no daubt if the child at whom the blow was aimed had been struck 
and died it would have been manslaughter, and so it is under the present 
circumstances * So if A and B conspire to assault C with their fists, and C 
receives chance blow from the fist of either of them causing his death, both A 
and B are guilty of manslaughter, because their initial act was illegal. But if 
suppose in such a case instead of hitting C with fist either A or B were to 
suddenly lay hold of a weapon and therewith strike C, the other will not be 
liable lor causing the death, as he could not be held responsible for an 
unlawful act not done in pursuance of the common design of them both.® 

6. Esercise of lawful right in unlawful manner. — The exercise of 
a lawful right in an unlawful manner is an unlawlul act taking away the 
defence afforded by the section. A person had trespassed into the house of 
the prisoner in his absence. On his return he desired him to leave, but he 
refused which led to an altercation which excited the prisoner who gave him 
a kick causing him an injury v;hich occasioned bis death. The prisoner being 
indicted for manslaughter, Alderson, B., said: “A kick is not a justifiable mode 
of turning a man out of your house, though he be a trespasser. If the deceased 
would not have died but for the injury he received, the prisoner having 


1 So held by Willcs, J.. io Fcoick 0 . Sebin- 
oalz, L. R. i C.F. 313 at p. 316 in which 
the question was about the loading of a 
■hip under a contract executed ‘'in cases 
ot riots, strikes, or any other accident 
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tinlawfully caused that injury, he is guilty of manslaughter.”^ The 
same view was taken m another case in which a person in sport threw stones 
frerpasscr.*''^'*^ whereby a man was killed, though he happened to be a 

'8 nothing illegal in a friendly contest for 

^ cnmmally responsible. Thus in an Allahabad 

wrcMli and deceased were friends, both fond^ of 

wrestling, and the injury was sustained by Munshi accidentally. When thev 

apeed to wrestle with each other, there was an implied consent on the nar^ 

of each to suffer accidental injuries. There is no p'ioof of any You" playTn 

appellant There can be no doubt that the fracture^was 
the impact of the skull with the edge of the chabuira. But this 
impact was accidental and not latenuonal. I he present case falls completely 

SccI'so/a^” appellant is not guilty^unde? 

U..if Unlawfal games.-The above is the law in cases where the game 

i*self was unlawful, then no consent 
would condo^ne an injury therein committed. In England, prize-fights oublir 

boxing matches and the like wherein combatants fight for lucre and not for 

sport are unlawful, and persons engaging therein ai e guilty of assault to 

which the consent of the persons to the interchange of blows affords no 

answer,* whatever may have been the agreement between the parYies In 

tact ^ourts have even gone the length ot not only holding the actual com- 
batants liable, but they have even held the spectators to be a^omplices.® 

9. Facts negative defence of accident —The absence of criminal 
intent or knowledge alone does not therefore suffi e. If it were sufficient 

there was no criminal intent, or knowhdge in an> oi the cases before cited* 
indeed, the p^sence of these elements effectively rebuts any presumption 
of accident. For, as remarked befoie, an act could not have been*^ accidental 

Cas«of acddeai, ‘f intended or known. In practice, therefore! 

the cases lelating to accident presenting any difficulty are 
those in which there is a question of unlawfulness or 
negligence at some stage. If the act was unlawful and an 
.. . . injury is caused, it is an offence, whatever may have been 

chtiH ^ person gives an improper quantity of liquor to a 

have hee^ r manslaughter, though the liquor may 

supplied for sport ana without any criminal intention.® The 
gooos ot a debtor were seized by a person who was put in possession thereof 

iunk ' T°he '’d t '"“.h Hqaor, hio^self drufkin, freely, till he "wa,’ 

■ U P^' a cabriolet and caused him to be 

Denm« 1 streets. Within a couple of hours the man died. Lord 

ifhe^tn^''-^ prisoner would be guiliy of manslaughtt r 

il he had driven him about the place, when the deceased was drunk, in order 

h thereby accelerating his dcalh.^ So the 

pn.oncr having the i ight to possession of a gun in ihe hands of ihe deceased 

attempted to take 11 away b> force, though he knew It to be loaded In the 

struggle which ensued, the guu went oli accidentally and killed the deceased 
Lord Campbell told ttic jury that though the prison r was entitled m the 

gun, to take it away by force was unlawful ; and ihat as the evidence showed 
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that the digcharge of the gun, though accidental, was the result of this 
unlawful act, it was their duty to find the prisoner guilty of manslaughter.^ 

It is however, evident that the case would have been one of pure 
’ accident, if the prisoner had not known that the gun was 

r- retire acci- loaded. In one case, however, the prisoner had found a 

loaded, having tried it with a rammer. He took it home 
.nd standing before his wife he pulled up the cock in sport and touched 

The pistol went off and killed the woman. He was indicted 
the trigger. nf^ manslauehier, though it was found that the rammer was 
and convicted “Xi^forrdcce him But this is a view which is 

no°t likely to^bc taken, should such a case again arise Indeed as Foster 

favs -Accidents of this lamentable kind may be the lot of the wisest and the 

r>f mankind, and most commonly fall among the nearest friends and 

^ Foster himself cites the case of a man who went with hw wife 

tn arnner at the house of a friend, carrying with him his loaded gun, which 
to dinner at t bouse he discharged and kept aside in a private place. 

he S U .here and carried it home, his wife carrying it 

^ o^he wav On arrival at home he touched th^ trigger and the gun 

“ ‘’“.'off \iUinV the wife whom he dearly loved. It was found that a 
rfnver had hf the meantime handled the gun and returned it to the 
XcSom where it had been takers The prisoner wa. acquitted, on the 
ground th^t he had no reason to believe that the gun was loaded.^ 

10 Gun accidents. -The accused with some twciity companions 
«,ent into the iongle to shoot pigs. He took up his position and waited 
\n the iungle while his companions proceeded to beat a pig towards him. 

due course a boar was driven in his direction, and, on com.ng into the 
ioen where be was the accused fired at him. He. however, missed the boar 
hUone of the accused’s companions or using hina injuries which resulted 
and nit on ^ la the above-noted case Broadway, J., held that 

I.''l‘'rarorXrd his act in firing as either negligent or rash within^he 
meaning of those two expressions as continued m Sec. 304-A, I P.G. 

In another case" the respondent fired at the object from a distance of 
1 Ro ^ tn iViP horror of all this was followed by the cry of a human 

152 feet , and, ^^^anjination admitted that he had fired 

being m the^Quo because he was under the impression that it was 

at the object vicinity of bis quarters on the 

ihe same hyena which h that at the^ time of the shooting ram 

previous day. He als p t^d had not expected a human 

was fallii gi ana lo aeici at which he aimed had 

being to be at the ?espondem had, therefore, no reason to suppose 

a brown covering. Th p^^^ cutting grass, 

that the object mig rrimint of care and circumspection taken by the 

It was held a prudent and reasonable man would consider 

respondent wa that ^hicbat^^ of oasc. The whole aff.ir 

to be and he was protected by the provisions of Sec 8o of 

The X^nd^an Penal Code. The fact that he used an unlicensed gun would 
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not deprive him of the benefit of that immunity ; and in King-Emperor v. 
Timmoppa^ a Division Bench held that shooting with an unlicensed gun does 
not debar an accused from claiming immunity under that section of the 
Indian Penal Code.^ 

Cases of gun accidents present difference due to the difference of views 

as regards the liability of persons handling dangerous 
weapons. It is sometimes said that a person handling a 
gun ought to know that it might be loaded. So he should, 
but what if he examined it and was satisfied that it was not, 
though this examination was defective ? Such was the 
case of the man who had examined the gun with a short rammer. He was 
reasonably cautious, though he was held to be guilty. But, as remarked by 
Foster, J, ; *<The law in these cases doth not require the utmost caution 
that can be used ; it is sufficient that a reasonable precaution, what is usual 
and ordinary in the like cases, be taken.**^ This is as true as it is supported 
by precedents. 


OiSereoce in view 
io cases of guD 
accident. 


IL. Culpable negligence and rashness. ^Criminal rashness is hazard' 
log a dangerous or wanton act with the knowledge that it is so, and that it may 
cause injury, but without intention to cause injury or knowledge that it will 
probably be caused. The criminality lies in running the risk of doing such an act 
with recklessness or indifference as to consequences. Criminal negligence 

is the gross and culpable neglect or failure to exercise that 
Criminal negli- reasonable and proper care and precaution to guard against 

injury cither to the public generally or to an individual in 
P* particular, which having regard to all the circumstances 

out of which the charge has arisen, it was the imperative 
duty of the accused person to have adopted.^ The question whether the 
accused’s conduct amounted to culpable rashness or negligence depends 
”k**i!*^ question as to what is the amount of care and circumspection 

which a prudent and reasonable man will consider to be sufficient upon all 
the circumstances of the case.® The amount of care and ciution required 
uepends upon the nature of the occupation and the amount of risk to human 
” ‘ of a chemist’s apprentice negligently delivering laudanum, 

mistaking it for paregoric and thereby occasioning the death of a child, is 
an instance of negligence which may or may tx'.t be criminal according to 
ne circumstances. So Baylcy, J., told the jury that if they thought that 
ere was negligence on the pan of the prisoner they were to find him guilty ; 

J. uot, they must acquit him.® In another case, the prisoner was indicted 
wh *hc death of two females passing along the causeway in Liverpool 

aoDe^ been slinging a cask, which fell and caused the de4ths. It 

bv there v’ere three customary modes of slinging casks there, one 

each end of the cask, a second by crane hooks, and 

fn manner 

stnri-o Jf prisoner had slung it. The cask was hoisted up to the fourth 


1. 

2 . 
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4. 


6 . 


H. W. Smith ». Emperor, I. L. K.33 
^33 ; 27 Cr. L. J. 153 t A I. R. 
19^ Cdl. 300, approved in State of M. P. 
o Raogaswami, A. I. R. 1952 Nag 268 

at p. 269 I L. R. (193?) Nag. 93 : H.52 
Cr. L. J. 1191 : 1952 N. L J. i20. 

J CMymond’s case, L Lew. G. G. 169. 



538 INDIAN PENAL CODE [S. 80 

are undoubtedly the safest mode ; but if >ou think that the mode which the 
prisoner adopted was reasonably sufiBcienty you cannot convict him.*^^ 

12. Negligent driving. — It is the duty of every person making use 
of a public way so to use it as not to cause injury to others who are equally 
entitled to use it. A person driving a cart has to see that persons walking 
on foot are not injured by his driving. And this liability continues whether 
the carriage-way is or is not apart from a footpath, for a foot passenger has 

the right to walk on the carriage-way if he is so minded. 
The amount of carc required in driving or riding along a 
or ridiog along a public highway depends upon the time of the day, its 
public highway, ‘Towdcd state and the nature of the animals driven or 

ridden, Xhe same caie is not required in driving at day- 
time as is required when driving at night. Again* a street crowded 
children or a busy thoroughfare demands more caution than a deserted road. 
So, while a quiet animal may be easily driven, one has to take care that an 
unmanageable animal does not get out of hand. A person using the highway 
has to acquaint himself with and observe the rule of the road. 

Again, a public way is not a race course and persons have no right to 

use it as such. If, therefore, carts race each other and run 
Public way is Dot over a man killing him, they are both responsible for the 
a lace-coursc death for they were both using the road in an unlawful 

manner. Such was the case of Swindall and Osborne who 
were driving two carts loaded with pots from the potteries. On the way 
they got drunk and began to race with each other. It was night, and 
arriving at a tolJgate Swindall who appeared all along to have led the way, 
told the gate-keeper “We have driven over an old man,** The^ man died 
and they were indicted for manslaughter. For the prosecution it was 

contended that it was perfectly immaterial in point of law whether one or 

both carts had passed over the deceased. The prisoners were in company 
and had concurred in jointly driving furiously along the road which was an 
unlawful act ; and as both had joined in it, each was responsible for the 
consequences, though they might arise from the act of the other. For the 
prisoners it was contended that evidence showed that only one of the carts 
had run over the deceased, and the other was therefore entitled to an 
acquittal. But Pollock, G. B., said : “I think that is not so. I think the 

counsel for the Grown is right in his law. If two persons are in this way 

inciting each other to do an unlawful act, and one of thecn runs a man 

whether he be the first or the last, he would be equally liable. The i^rson 
who runs over the man would be a principal in the first degree, ar.d the 
other a principal in tt e second degree.** And referring to the condition ot 
the deceased the Chief Baion said: ‘M he prisoners are charged with 
contributing to the death of the deceased by their negligent and improper 
conduct ; and if they did so, it matters not whether he was deaf, or drunk 
or negligent, or in part coniributed to his own death, for in this consists a 
great distinction between civil and criminal proceedings. If two coaches 
lun against cacti other, and the driver of both are to blame, neither of thecri 
has any remedy for damages against the other. But in the ca^e of loss of 
life the law takes a lotaliy different view ; for there each party is responsible 
for any blame that may ensue, however large the share may be ; and so 
highly does the law value human life, that it admits of no justification. 
There life has been lost and the carelessness or negligence of any one person 
has contributed to the death of another person.*’^ 
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13. Gontribatory negligence no defence.— It is no defence in such a 
case that the deceased was guilty of contributory negligence.^ On an 
indictment for manslaughter, it appeared that the deceased was walking 

along a road in a state of intoxication. The prisoner was 
Gross oegUgeoce. driving a pair without reins of horses. On seeing the 

deceased the prisoner called out to him twice to get out of 
the way but because of the rapid pace of the horse and his own intoxication 
he could not do so. and one of the cart wheels passed over him and he was 
killed. It was held that the prisoner was guilty of manslaughter, as it was 
his duty so to drive as to preverit any accident or injury that may^ occur and 
that the intoxication of the deceased and his calling him out did not^ take 
away that responsibility.® In another case the driver of a cart was sitting 

inside instead of at the driver’s sear, and while he was silting there* his cart 

passed over a child who was gathering up flowers on the road. He was held 
guilty of manslaughter, as by sitting inside the curt he was guilty of negli- 
gence.® So where two opposition omnibuses were racing each other, and a 
driver of one in whipping up his own horses frightened the horses of the 
other, which upset the omnibus, Patterson, J-» said : **The question is, 
whether you are satisfied that the prisoner was driving in such a negligent 
manner that, by reason of his gross negligence he hid lost the command of 
his horses ; and that depends on whether the horses were unruly, or whether 
you believe that he had been racing with the other omnibus, and had so 
urged his horses that he could net stop them ; because, however he might 
be endeavouring to stop them .ifterwards, if he had lost the command of 
them by his own act he would be aiswerable, for a man is not to say ‘I will 
race along a road, and when. I am got beyond another carriage I will pull 
up.* If the prisoner did really race, and only when he had got past the 
other omnibus endeavoured to pull up, he must be found guilty, but if you 
believe that he was run away with, without any act of his own, then he is 
not guilty. Toe maio questions are, were ihe two omnibuses racing ? and 
was the prisoner driving as fas: as he could in order to get past the other 
omnibus ? and had he urgtd his horses to so rapid a space that hc^ could not 
control them ? If you are ot that opinion you oughi to convict him.*** 

The plea of contributory negligence was again strongly urged in a case 

where a man deaf from his childhood was run over by the 

Plea of contribu- prisoner's cart* and it appeared that at the time he had been 
lory negligcDce. walking in the middle ol the road in spite ol repeated warn- 
ings, whereupon Rolfe, B., said : “Whatever may have 
been the negligence of the deceased, 1 am clearly of opinion that the prisoners 
would not be thereby exonerated from the conseque ices of their own illegal 
acts, which would be traced to their negligent conduct, if any such existed. 
I am of opinion that if anyone should drive so rapidlv along a great 
thoroughfare leading to a large town as to be unable to avoid running over 
any pedestrian who may happen to be in the middle of the road, it is that 
degree of negligence in the conduct of a horse and gig which arnounis to an 
illegal act in the eye of the law, and, if death ensues from the injuries thus 
inflicted, the parties driving are guilty of manslaughter, even though 
considerable blame may be attributed to the deceased. **® The learned 
Judge then went on to add that there was a wide distinction between a civil 
action for pecuniary coccpensalion for death arising Irom negligence, and 
a proceeding by way of indictment for manslaughter. In the one case 
liability of one dep'‘nd'* no )n the balance of negligence, whereas in the 
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other, negligence is punished ; but, if there be contributory negligence, it 
is taken into account in awarding the sentence. 

The crowded state of a road was urged as a plea in extenuation in a 

case in which Parrin, J., however, told jury that “this 
Observance of rule unusual concourse of people, instead of offering any 
of road. extenuation for the prisoner, or diminishing the criminality 

of his careless driving, if they found it to have been such, 
would but be a circumstance to add to it, and that it was his duty as well 
as of all driving upon such occasions, to take more than ordinary precautions 
against accidents, and to use more than ordinary diligence for the safety of 
the public.*'^ So while a person is not bound to observe the rule of the 
road, be is bound to use additional precaution if he uses the wrong side, for 
he ought then to know that he runs a greater risk of causing accidents.^ 

14. Servant’s negligence. -^AlUed to the subject of contributory negli- 
gence is the subject of negligence of servants. If the master and servant 
engage in a dangerous trade, and the master is guilty for some negligence, 

which alone, however, was insufficient to produce the 
Negligence of icT- mischief, the fact that the negligence of the servanti 
vant tuperadded to superadded to that of the master, had caused the injury, 
that of the master. would not render the master criminally liable for it. It 

was so held in a case in which the prisoner was the maker 
of Breworks which he stocked on the premises, contrary to statute. During 
his absence by the negligence of one of his servants, the fireworks became 
ignited and set fire to a neighbouring house, the occupant of which was burnt 
to death. Willes, J., convicted the master of misdemeanour holding that, 
if he had not stocked the fireworks contrary to the statute, the fire would 
not have occurred. But on a case reserved, the prisoner was acquitted, 
Cockburn, G. J., holding that, though the prisoner was guilty of an illegal 
act, it was not the necessary and inrimediate cause of the death, since super- 
added to this negligence, there was the negligence of the servant.® But this 
was a case of negligence of the servant. The case could have been differently 
decided, if the servant had been guilty of a v\ ilful act as in the case of the 
baker who was held liable, because his servant, to his knowledge, had mixed 
noxious materials in his bread.* In another case, it was suggested that even 
in a case of negligence of a servant, if it could be shown that the injury was 
well within the contemplation of the master, he would be liable.* 

15. Civil liability. — As already observed (in para. No. 13 above) a 
person may not be civilly liable and yet he may be criminally prosecuted. 

I hese cases are, however, those which stand on the borderland between civil 
and criminal law. It is sometimes said that accident of itself is not a defence 

to a civil suit, but this is certainly not the view of civil law. 
Accidect of iuelf As Parke, B , said : “When the act is that of the servant in 
not a dcieocc to a performing bis duty to his master, the rule of law we 
civil suit. consider to be is that the only remedy in that case is against 

the master and then only is maintainable when that act is 
negligent or improper ; and this rule applies to all cases where the carriage 
or cattle of a master is placed in the care and under the management of a 
servant, a rational agent. The agent's direct act or trespass is not the direct 
act of the master. ... In all cases where a master gives the direction and 
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control over a carriage, or animal or cattle to another rational agent, the 
master is responsible in an action on the case for want of skill or care of the 
agent — no more.’*^ So where the servant was driving his master in a carriage 
and the horses took fright at the barking of a dog and bolted knocking down 
the plaintiff who was in the highway, it was held that the injury was purely 
accidental, and as it could not be attributed to the negligence of the servant, 
neither the master nor the servant was liable for damages.^ In one case 
the defendant who was one of a shooting party fired at a pheasant but one of 
the pellets from his gun accidentally glanced off the bough of a tree and 
accidentally wounded the plaintiff who was a servant engaged to carry 
cartridges and game for the party. The jury found that the defendant was 
not guilty of any negligence in firing as he did, and it was, therefore, held 
that the defendant could not be held liable fbr damages.^ The civil and 
criminal liability of a person on account of negligence is, therefore, based 
on the same considerations. The difference is one of degree and not of 
kind. 


16. Accident in doing an nnlawfnl act.— The prisoner went out to 
shoot porcupines with the deceased. They agreed to take up certain position 
in the jungle and lie in wait for game, which was done. After a while the 
accused heard a rustle, and believing it was a porcupine, be fired in that 
direction, but the shot penetrated the heart of his companion who died 
immediately. The accused Fhot with an unlicensed gun, but it was held that 
the case was one of pure accident under the section and that the accused was 
entitled to be acquitted * The judgment in this case gives no reason for 
acquittal, but it is clear that it draws » disnnction between malum in se and 
malum prohibitium, that is to say, whenever it said that a person causing injury 
in an unlawful occupation is responsible for the result, what is implied by 
the unlawfulness of the occupation is something more than what is prohibited 
by law for the purpose of revenue or census. It implies something which is 
prohibited because it is essentially wrong.^ In o^her words, where a statute 
renders the doing of thing illegal for some purpose, it cannot be referred to 
for anything wholly unconnected with the purpose. 


So when a 


Operation of DCgli-' 
(((Dce ID the forma- 
lion of crime. 


statute creates a duty with the object of preventing a mischief 
of a particular kind, a person who, by reason of another neg- 
lect of the statutory duty, suffers a loss of a differen kind, 
is not entitled to maintain an action in respect of such loss. 
For instance, where a ship-owner was carrying the plain- 
tiff's sheep, but omitted to pen them as required by the 
Contagious Diseases Act, 1869, in consequence of which they were washed 
over board, it was held that the object of the statute and the order being to 
prevent the spread of contagious disease among animals, and not to prevent 
them against perils of the sea, the plaintiff could not recover.® As Piggott, 
B., put it j “If, indeed, by reason of the neglect complained of, the cattle had 
contracted a contagious disease, the case would have been different. But as 
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the case stands on this declaration^ the answer to the action is this : Admit 
there has been a breach of duty ; admit there has been a consequent injury, 
but for an altogether different purpose ; its object was not to regulate the 
duty of the carrier for all purposes, but only for one particular purpose.**^ 
The appellant was beating one S with his hsts when S*s wife with a two months* 
baby on her shoulder interfered, apparently the appellant hit at the woman 
and the blow struck the child on the head ; the baby died two days later 
from the effects of the blow. It is clear, that the child was hit by accident 
but the appellant’s act is not covered by the exception of Sec. 80 because at 
the time he was not doing a lawful act in a lawful manner by lawful means.* 
These cases, by no means exhaustive, are sufficient to explain the operation 
of negligence in the formation of crime. Other cases will be found cited 
in the commentary under Sec, 52. 


17. Burden to rebut presumption. — As in England, so in India, the 
prosecution must prove the guilt of the accused, i.e. it must establish all the 
ingredients of the offence with which he is charged. As in England, so also 
in India, the general burden of proof is upon the pro ccution ; and if, on 
the basis of the evidence adduced by the prosecution or by the accused, 
there is reasonable doubt whether the accused committed the offence, he is 
entitled to the benefit of doubt. In India if an accused pleads an exception 
within the meaning of Sec. 80 of the Indian Penal Code, there is a presump- 
tion against him and the burden to rebut that presumption lies on him.* 

81. Nothing is an offence merely by reason of its being 

done with the knowledge that it is likely to cause 
harm, if it be done without any criminal intention 
to cause harm, and in good faith for the purpose 
of preventing or avoiding other harm to person or 
property. 

Explanation , — It is a question of fact in such a case whether 
the harm to be prevented or avoided was of such a nature and so 
imminent as to justify or excuse the risk of doing the act with the 
knowledge that it was likely to cause harm. 


Act likely to cau*e 
barm but done 
without crimioal 
ioieot, and to pre- 
vent other barm. 




Illustrations 


d, the captain of a steam vessel, suddenly and without any fault 
or negligence on his part, finds himself in such a position that, before 
he can stop his vessel, he must inevitably run down a boat S, with 
twenty or thirty passengers on board, unless he changes the course 
ol his vessel, and that by changing his course, he must incur risk 
of running down a boat C with only two passengers on board, 
which he may possibly clear. Here, if A alters his course without 
any intention to run down the boat C and in good faith for the 
purpose of avoiding the danger to the passengers m the boat 5, he 
is not guilty of an offence, though he may run down the boat C by 
doing an act which he knew was likely to cause that effect, if it be 
found as a matter o< fact that the danger which he intended to avoid 
was such as to excuse him in incurring the risk of running down the 
boat C. 


Gorris o. Scott. L.R. 9 Ex. 125 at p. 130; 
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p. 789: 21 Bom. L. R* MOl ; also 
Ohatur Nath o. Emperor, A, I. R. 1920 


Bom. 224 (Tbc accused was bcld guilty of 
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(b'i A, in a great 6re, puUs down houses in order to prevent the 
conflagration from spreading. He does this with the iritention in 
good laith of savii.’g human life or property. Here it it be found 
that the harm to be prevented was of such a nature and so imminent 
as to excuse i4’s act, A is not guilty of the offence. 

SYNOPSIS 


1. Analogous law. 

2. Priociple. 

3. Meaning of words. 

4. Mtni rea or crioiiDal intent as constituent 
of a crime. 

5. Proof of crimioal intent. 

6. Intent and motive. 


7. ''Preventing or avoiding other barm.” 

8. Punishment by panchayat. 

9. Necessity as defence to criminality. 

10. Necessity justifying homicide. 

11. Explanation — Limit to justifiable ba 

12. Dangerous method of detecting crime. 

13. Self-defcDce. 


1. Analogous law. — This section recognises the doctrine of self 
preservation, since it speaks of prevention of harm to pf'rson or proper^- 
which may be of the offender or of any other person. The authors of the 
Code gave an instance of a smith forced by dacoits to open a door wbKh he 
did, to avoid his own toiture and death. But the case would be different 
if he had belonged to a gang of dacoits and had then been forced to open 
the door which he was unwilling to do. \ thief who steals, because he 
would otherwise starve, has similarly no excuse for doing so ; if he were 
excused, it would let in a large body of men to prey upon society and thus 
destroy the very foundation of society. 


2. Priociple. — This section only gives legislative sanction to the 
doctrine of salvage common in the law of all nations. Indeed, it is a doctrine 
of necessity which has, since the sacrifice of Iphigenia, found ready recog- 
nition in all mundane transactions. It sanctions the doing of an evil so 

that good may come. It permits the infliction of a lesser 
Doctrioe of Dcco- evil in order to avert a greater evil. The two illustrations 
•hy* appended are based upon that assumption. The section 

requires that the act done should be without "criminal 
intention**, but the word “intention** is here evidently used in a somewhat 
narrower sense and as distinguished from “knowledge**. Its primary 
meaning is the aim or resolution of the mind to produce an effect upon the 
sensible world. Its secondary meaning is the presumption which the law 
makes of such a resolution from action accompanied by knowledge of the 
consequence. The section only requires that “criminal intention** in the 
first sense shall be absent, for intention in the second sense was certainly 
present in the mind of the captain in Illus. (a who knowingly ran down 
boat C to save his own {see Sec. 24). His motive was certainly not 
to run down C, but motive is not always the same thing as intention 
The antithesis of intention and motive may in practice create 
difficulties. But the Legislature has wisely excluded cases of deliberate 
mischief from penal immunity, though the boundary line between knowledge 

and intention may sometimes be invisible. The conditions 
Be Dt ham’s view. imposed by the Legislature for penal immunity in any case 

is that the act which constitutes an offince should not have 


motive was certainly not 
the same thing as intention 
may in practice create 


been so intended, but what should have been intended is the prevention 
of some imminent injury. The explanation leaves the determination of 

this question to the jury, and rightly so, for the question depends upon how 

a reasonable man would liavc acted under similar circumstances. Accord- 
ing to B'-ntham harm can only be justified if it is established that it was 
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inflicted to avert a gi cater evil, (b] that other means were less effective or 
more costly, or (c) that the means employed were more efficient.^ 


^^3. Meaning of words . — **PVith the knowledge that it is likely to cause 
l * meaning of the term ‘‘knowledge** here, see Sec. 24. 

Without any criminal intention** : The word “intention** here means the 
purpose or design of doing a prohibited penal act {see para. No. 2, ante), 
• And tn good faith,** for the meaning of which see Sec. 5^. 


4. Mens rea or criminal intent as constituent of a crime. — The 
establishment in England of the principle that there must be a mental 
element, even though objective, in crime* is now a few centuries old. 

Tracing the evolution of this principle, Russell on 
Principle of mins says: “The new conception that merely to bring about a 
r/a in Eogiiih law. prohibited Crime should not involve a man in liability to 

punishment uoless in addition he could be regarded as 
morally blameworthy came to be enshrined in the welUknown maxim actus 
nonfacit reum nt5i mens sit rea**. This ancient maxim which means that an act 
does not make a man guilty unless there be guilty intention propounds a 
moral test of criminal liability which has lingered in the Uw for no man can 
be convicted in England of a crime at common law unless both the physical 
and mental elements are present in the crime. Despite the grammatical 
clumsiness of the whole rnaxim.^ it has, as Russell says/ a telling aphoristic 
quality which signifies legally blameworthy, i. e. an attitude of mind which 
the law reprooates. Lord Kenyon, C. J., long ago declared : “It is a 
principle of natural justice and of our law chat actus non fadt reum nisi mens sit 
rea. The intent and the act must b)th concur to constitute the crime. **^ 

The law relating to mens rea in statutory offences is substantially the same. 

The basic rule of interpretation of statutory offences is that 
Privy Council’s ‘‘unless the statute, either clearly or by necessary implication 
view approved by rules out mens rea as a constituent part of a crime, a de> 
Sup reme Court. fendant should not be found guilty of an offence against 

the criminal law unless he has a guilty mind**.^ This rule is 
“of the utmost importance for the protection of liberty of the subject**.'^ 
With this view their Lordships of the Privy Council agreed in Srinivasa Mall v. 
Emperor,^ This statement of the law by the Privy Council was approved by 
the Supreme Court in Raoula Hariprasada Rao v. Slated In Evans v. Dellt^^ 
Goddard, J. (as he then wasj, said : “With the complexity of modern 
legislation one knows that there are times when the Court is constrained to 
find that by reason of the clear terms of an enactment, mens rea or the absence 
of mens rea becomes immaterial and that if a certain act is done, an offence 
is committed whether the person charged knew or did not know oi the act.** 
In a much earlier case Wills, J., observed : “Although prima facie as a 
general rule there must be a mind at fault bef re there can be a crime, it is 
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not an inflexible rule, and a statute may relate to such a subject-matter 
and may be so framed as to make an act criminal, whether there has been 
any intention to break the law or otherwise to do wrong or not. There is a 
large body of municipal law at the present day which is so conceived. Bye- 
laws are constantly made regulating the width of thoroaghfares, the height 
of building?, the thickness of walb and a variety of other matters necessary 
for the general welfare, health or commerce and such bye-laws are enforced 
by the sanctions of penalties ; the breach of them constitutes an offence and 
is a criminal matter • . . and in such a case the substance of the enactment 
is that a man shall take care that the statutory direction is obeyed and that 
if he fails to do so he does so at his peril. There is a presumption that 
mens Tea . . . intention, or a knowledge of the wrongfulness of the act is 
an essential ingredient in every offence ; but that presumption is liable to be 
displaced either by the words of the statute, creating the offence or by the 
subject-matter with which it deals and both must be considered ^ The Privy 
Cjuncil in MaWs case,^ recognised that there exists a limited and 

exceptional class of offences which can be held to be committed without a 
guilty mind* and that offences within this class are usually of a comparatively 
minor charjcter. Apart from isolated and extreme cases, the principal 
classes of exceptions may perhaps be reduced to three, and these three are : 
One is a class of acts which arc not criminal in any real sense, but are acts 
which in the public interest are prohibited under a penalty. The second 
class is, all public nuisances, a d th’ thiid, cases in which, although the 
proceeding is criminal in f >rm, it is really a summary mode of enforcing a 

civil right.® The law rcliting to mens rea in statutory 
Eo^liiii law ajDQ- offences under the It-nglish law )s summed up by Halsbury*s 
med by Halsb jry. h:iws of Rn^aud^ thus: “A statutory crime may or may 

not contain an expr ss definition of the necessary state of 
mind. A statute rn ly r-tquirc a specific indention, Tualice, knowledge, wilful- 
ness or recklf^ssness. On the other hand, it may be silent as to any require- 
ment of mens rea, and in such a case in order to determine whether or not 
mens rea is an essential element of the offence, it is necessary to look at the 
objects and terms t>l the statute. Xn 30;ne cases the Courts have concluded 
that despite the absence of express language the intention of the Legislature 
was that mens rea was a necessary ingredient of the offence. In others, the 
statute has been interpreted as crea'iiig a strict liability irrespective of mens 
rea* Instances of this strict liability have arisen on the legisl\tion concerning 
food and drugs, liquor licensing, and many other matters.” 


Their Lf‘rdships may now turn lo the Indian law on the doctrine of 

Indian law on ihe Though it is true that acius non facit ream nisi mens 

doctrine of r§a. ^ cardinal doctrine of criminal law the 

. . LegUlatuie can create an offence which consists solely 

in doing an act, whatever the intention or stale of mind of the person acting 
may be. Whether mens rea is a cjnstituen part of a crime or not must in 
every case depend upon the wordi ig M the particular enactment.*^ The 

general rule enunc ated in 5/mioaifl Aia/Ti case,® is not of universal aoplicd- 

tion. It not only depends upon the subject-oL>attcr of the enactment but also 
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the various circumstances that may make the one construction or the other 
reasonable or unreasonable.^ As the Privy Council observed io Srinivasa 
Mail's case,^ in a limited class of offences which are usually of a com- 
paratively minor character the offence can be committed without a guilty 
mind. This class is generally made up ot acts mala prohibita and the 
prohibitions are intended to protect the public or to promote the general wel- 
fare, and, therefore, msni fsa is not insisted upon as an essential ingredient 
of the offence unless so declared in express words by the Legislature. The 

principles stated above have been applied or reiterated in a number of cases 
and these are collected in the footnote.® 


So far as the Indian Penal Code is concerned, every offence under it vir- 
tually imports the idea of criminal intent or mtns reaA Intent denotes all those 
states of mind which the statute creating the offence in question regards as 
necessary that an accused must have in order to fix the guilt in him.® But no 
question of mens rea arises where the Legislature has omitted to prescribe a 
particular mental condition as an ingredient of an offence, because the 
presumption is that the omission is intentional.^ 


5. Proof of criminal intent. — To constitute a crime the act must, 

except in the case of certain statutory crimes, be accompanied by a criminal 
intent or by such negligence or indifference to duty or to consequences as is 
regarded by the law as equivalent to criminal intent.'^ Intention, however, 
is not capable of positive proof : it can only be implied from overt ates. As a 

... general rule, every sane man is presumed to intend the 

Bct^by im hed^overt necessary or the natural and probable consequences of his 

acts and this presumption of law will prevail unless from 
a consideration of all the evidence the Court entertains a reasonable doubt 
whether such an intention existed 7 his presumption, however, is not con- 
clusive, nor alone sufficient to justify a conviction and should be supplemented 
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by other testimony.*^ In Ram Chandfa*s case,® the accused, a money-lender, 
was keeping an account book called vyaj vahi in which he made entries rega»’d- 
ing loans advanced to various persons by hino. These entries were signed by 
the debtors but none of them was stamped. The prosecution against him was 
launched under Sec. 60 («), Indian Stamp Act, 1899. The accused was held 
to be not guilty on the ground that the prosecution had failed to prove any 
intention on the part of the a cased to defraud the Government of stamp 
duty. It was further held that the G^iurt would not infer the requisite 
fraudulent intention merely because the result of the action of the accused 
was to deprive the Government of its stamp duty. The accused must be 
judged to have the intention that is indicated by the proved acts. 

In all the graver class of crimes a particular intent or state of mind is a 

n»*ccssary ingredient of the offence and roust be proved 
by the prosecution. When an act which is of itself 
indifferent becomes criminal if done with a particular 
intent, the intent mus- be proved. If the act is unequivo- 
cal, the proof that it was done roay of itself be evidence 
of the intention v.hich the nature of the act conveys In 
such a case there is a presumption of law that the person 
accused intended the probable consequences of his act.® Where a statute 
absolutely prohibits the doing of an act and apparently dispenses with mens 
tea, it hos been stated that the doing of the act itself .-upplied the mens rea.* 

6. Intent and motive. — The wrong-doer’s immediate intent if he has 
one, is his purpose to commit ihe wrrng ; his ulterior intent, or motive, is his 
purpose in it. ^ In ciiniinal law “motive is ulterior intention — the 

ipiention with which an intentional act is done (or, more clearly, the inten- 
tion with which an intentional consequence is brought about). Intenti m, 
Icteotioo and '^'hen disMneuished Jrom motive, relate^ to the means, rao 
motive — Disticctioo tive to vhe end ; yet the end may be the means to another 

end and the w<-rd ‘intention’ is appropriate to such medial 
end” as the learned author points out, in a cnaia of intention each inten- 
tion is a motive for that preceding it.*' The distinction between “intention” 
and “motive” is clearly brought out in Stephen’s History of the Common Law^ 
as follows : “The maxim (viz. that a man must b'' held to intend the natural 
consequences of bis act), however, is valuable as conveying warning against 
two common fallacies, namely, the confusion between motive and intention, 
and the tendency to deny an immreiate intention because of the existence, 
rtal or supposed, of some ulterior intention. For instance, it will often be 
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argued that a prisoner ought to be acquitted of wounding a policeman with 
intent to do him grievous bodily barm, because his intention was not to hurt 
the policeman but only to escape from his pu^^uit. This particular argument 
was so common that to indict grievous bcdily harm with intent to resist lawful 
apprehension is now a specific statutory offence ; but if the difference between 
motive and intention were properly undei stood, it would be seen that when 
a man stabs a police constable in order to escape, the wish to resist lawful 
apprehension is the motive, and stabbing the policeman the intention, and 
nothing can be more illogical than to argue that a man did not entertain a 
given intention because he had a motive lor obtaining it. The supposition 
that the presence of an ulterior intention takes away the primary immediate 
intention is a fallacy of the same sort.*’ The Supreme Court distinguishing 
between motive, intention and knowledge observed that “motive is some- 
thing which prompts a rrian to form an intention**.' 

Intention is a state of mind consisting of desire that certain consequences 
TntcDtioo. motive shall follow from party’s physical act or omission.® It may 
and knowledpe. well be that in doing a particular act a man may have more 

intentions than one.^ The distinction between motive, inten- 
tion or knowledge can b !i stated in the language of the Supreme Court: 
“of course, we have to distinguish between motive, intention and knowledge. 
Motive is something which prompts a man to form an intention and 
knowledge is an awarene^s of the consequ'-nces of the act. In many cases 
intention and knowledge merge into each other and mean the same thing 
more or less and it tention can be presumed from knowledge. The demarcat- 
ing line between knowledge and intention is no doubt thin but it is not 
difficult to perceive that they connote different things.*’* 


Intention is not to be confused with the ultimate aim and object or with 
Operation of in- motive. If a man knows thtt a certain consequence will 

temion, motive, etc. follow fiODj his act it must be presumed in law that he in- 

tended that consequence to take place although he may 
have had some quite different ulterior motive for performing the act.'^ It is 
the intention, and not the motive, that determines the criminal nature of 
an act. Therefore, the prosecution is under no obligation to prove the 
motive with which a certain offence has been committed. If the prosecution 
proves clearly that the accused had committed the offence it has discharged 
its burden and it is immaterial what, motive induced the accused to commit 
the offence,^ If the prosecution does juggest a motive, then the Court must 
consider the matter carefully.'^ Where there is clear proof of mo ive for the 
crime, that lends additional support to the finding ol the Court that the 
accused was guilty but the absence of clear proof ol motive docs not necessari- 
ly lead to thr contrary conclusion. The fact that the prosecution has failed 
to lead such evidence has this effect only, that the other evidence bearing on 
the guilt of the accused has to be very closely examined.® Absence of motive 
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is a factor to be considered in detenriining the guilt of the accused.^ Motive 
becomes vitally important in a case depending on circunostantial evidence 
aUhouah it 0 )ay not be important in a case depending on direct evidence.^ 
If the facts are clear so far as the act is concerned, the motive is irrelevant ; if 
they are not clear, motive may explain what otherwise would be difficult of 
explanation.^ Where there is no evidence ol motive, the setting is not proper 
and the test ct arriving at the truth is somewhat difficult.* Proof of motive 
must be assigned a minor place in a criminal trial and its importance should 
not be exaggerated.® Simply because it is not possible to find out the exact 
motive, the direct evidence cannot be disbelieved il it is reliable ® For the 
purpose of proving the offence or the incident itself, where there is direct 
evidence, motive pales into insignificance but in the matter of the plea of 
insanity absence ol motive is a great circumstance which is always taken into 
consideiuiion.'^ Motive is not irrelevant and its prooi may have an important 
bearing cn the guilt ol the accused. Thus it has been held that though it is 
not a sine qua non for bringing home the offence to the accused, it is relevant 
on the question ol intention.® A motive put forward by the prosecution 
cannot be discredited merely by reasson o' the impractical nature of the 
accused’s plan.® 1 he intention specified for any statutory offence must be 
the dominant intention. 

7. *'PreveDtiog or avoiding other harm.” — The barm caused need 
not be necessarily less than the harm averted, though (his question would 
become material when judging the good faith of an act. Moreover, it is a 
question upon which depends the jusiifiabilii/ of the act otherwise criminal 
as the explanation appended shows. * 

In in re Ramaswami It was held that the Common Law of Eng- 

land V as applicable to this country and that on the facts 
En^aDd'’if appll- loiind the accused bad ample justification, not as a village 
cable io India. Magistrate, but as a private citizen to put a restraint upon 

the complainant who was drunk and disorderly and threat- 
ened to commit breach of the peace and was a danger to other villagers. 
The question whether this case was rightly decided was answered in the 
affirmative by a Full Bench of five Judges in Copal J^aidu v. Emperor,^^ not on 
the ground that the Common Law ol EngUod was applicable but by reason 
of the act complained of coming within the exception contained in Chapter 
IV of the Indian Penal Code. As pointed out by Devadoss, J., the village 
Magistrate who arrested the complainant to prevent harm to himseil and 
others was protected by this section and if a pcison threatens to commit an 
assault he can be disarmed and if necessary put under restraint to prevent 
harm to persons or properly. In Copal J^aidu*s case, police officers who 
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arrested without warrant for a non-cognizable offence, namely, under 
sec. I.P.G., were puma Jacie guilty of the offence of wrongful confinement 

under Sec. 34^ I. p. c , unless they could plead justification under the pro- 
visions of the ^de rclat ing to the right of private defence or under Sec. 8l 

The principle of Copal J^aidu's case was applied in D. Sanni Babu 
V. F. oani Babu,^ and it w^s said that a person could confine another under a 
genuine and reasonable apprehension that to allow the other to remain at 
large would endanger the person and property of others and the act of 
confinement was done in good faith to prevent or avoid harm to the person or 
properly of another. 


8. Punishinecit by Panchayat. — In an Allahabad case, the com- 
plainant having molestec a Chamar girl, about 20i Cbamars armed with lathis 
collected together and, determined to punish the complainant, caught hold of 
him. Three persons of the locality intervened and tried to bring about a 
settlement. They, along with other accused who were the relations of the 
girl, had in goed faith collected a panthayat and with a view to avoid other 
harm to the complainant and with his consent, the panchayat, had decided, in 
the interest of and for the bei efit of, the complainant, to blacken his face and 
to give him shoe-beating In pursuance of the decision of the panchayat the 
complainant's face was blackened and he was given a shoe-beating. The accused 
who formed the panchayat were prosecuted for offences punishable under 
bees. 323 and 3v 6 , 1. P C. It was held that since the accused had inter* 
vened in good faith and but for their intervention grave const qucnces might 
have ensued, they were entitled to ihc bcr>efit of the exception contained in 
Sec. 81, Penal Codc.^ 


Universal taw that 
all good involves 
tome Sitct i6cc. 


9. Necessity as defeiic«» to crimiiiality. — As has been already rc- 
marlted, this section is grounded on tht^ wide doctrine of necessity {see para. 
No. 2 above). It is the universal law that all good involves some sacrifice. 

The ploughman who sows his seed in the expectancy of an 
abundant harvest is probably appealing to the same law of 
necessity as led Agamemnon to make the sacrifice of Iphi- 
genia. The ^.aptain who capsizes a boat to save bis own, a 
person who dhmarules heuses to arrest the pr< gress of fire, appeal to the 
same law of necessity as those who deal blow for blow, or even take away 
another’s life to save their own® : Necessity oincil legemP How far the Indian 
Legislature has thought fit to sanction this doct'ine wiU be manifested from 
this section. It places no limit on the extent of the injury that may be 
caused, and the question may be whether this injury may extend to the 
slaughter of a fellcw-being to assuage hunger. Such a question arose in Eng- 
land, and it forms the leading ca&e on the point. There three seamen and a 
boy, the crew of an English yacht were cast away in a storm on the high seas. 

1 bOO miles from the Gape of Good Hope, and were compelled to put into 
an open boat belonging to the said yacht. They had no food and no water 
in this boat and in order to save theniselves from crrtain death they put the 
boy to death and fed on the boy's body when they were picked up by a 
passing vessel. 


It was certain that if they had not fed on the boy's body they would 
have died before they were picked up. It was also probable that the boy 
killed would have succumbed earlier than the three remaining seaojcn- In 
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All. 50U at p. 5Ul t 52 Cr- L. J. 179. 

3. SretioD lOii, post. 

4. **NeceB$ity overcome! law.*' 
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fact the slaughter of sorreone was imiiiinently indispensable to save the lives 
of the rest, and the question was whether ihe prisoners who had killed «»nd 
eaten the boy were guilty of murder, and it was so held bv Lord Coleridge, 
G. J., with the concurrence of the other four Judges. In so holding, the 
learned Chief Justice, however, laid some stress upon the fact that the boy 
was selected for the sacrifice unfairly and without his consent. But on the 
question of the right of a person to fake another’s life to save his own, the 
judgment was equally explicit. It laid down that the law docs not recognise 
in man the absolute nece>sity of preserving his life and that as regards morali- 
ty, it recognises the duty of sacrificing it for the sake of saving another life. 
It is further admitted that there was in this case no such excuse unless the 
killing was justified by what has been callid “necessity”. But the temptati'''n 
to the act, which existed there, was not what the law has ever called necessity, 
nor is it to be regretted. 

Though law and morality are not the same, and many things may be 
Law and moraliiy. immoral which arc not necessarily illegal, yet the absolute 

divorce of law from morality would be a fatal consequence j 
and such divorce would follow if the temptation to murder in this case were 
to be held by law an absolute defence of it. “To preserve one’s life is 
generally speaking a duty, but it may be the plainest and highest duty to 
sacrifice it. War is full of instances in which it is a man’s duty not to live, 
but to die. The duty in the case ol shipwreck, of a captain to his crew, of the 
crew to the passengers, of soldiers to womeii and children. . .these duties impose 
on men the moral necessity, not of the preservation, but of the sacrifice of 
their lives for others, from which in no country, least of all it is to be hoped 
in England, will men ever shrink, as indeed, they have not shrunk. It is not 
correct, therefore, to say that there is any absolute or unqualified necessity for 
preseiving one’s life. Ic is not needlul to point out the awful danger of 
admitting the principle which has been contended for. Who is to be the judge 
of this sort of necessity ? By what measure is rhe comparative value of lives 
to be measured ? Is it to be strength, or intellect, or what ? It is plain that 
the principle leaves to him who is to profit by it to determine the necessity 
which will justify him in deliberately taking another’s life to save his own. In 
this case weaKest, the youngest, the most unresisting, was chosen. Was it 
more necessary, to kill him than one of the growmup men ? The answer 
must be “INo” — 

So spake the Fiend, and with necessity. 

The tyrant’s plea excused his devilish deeds. 

“It is not suggested that in this particular case the deeds were ‘devilish’, 
but it is quite plain that such a principle, orce admitted, might be made the 
legal loak for unbridled passion and atrocious crime, Theie is no safe path 
for Judges to tread but to ascertain the law to the best of their ability and to 
declare it according to their judgment, and if in any case the law appears lo 
be too severe on individuals, to leave it to the Sovereign lo exercise that 
prerogative of mercy which the Gonstituiion has entrusted to the hands fitted 
to dispense it. 

“It must not be supposed that in refusing to admit temptation to be an 
excuse for crime it is forgotten how terrible the temptation was ; how awful 
the suffering ; how hard in such trials to keep the judga ent straight and the 
conduct pure. We are often compelled to set up standards we cannot reach 
ourselves, and to lay down rules which we could not ourselves satisfy. But a 
man has no right to declare temptation to be an excuse, though he might 
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himself have yielded to it. or allow compassion for the criminal to change or 
weaken m any manner the legal definition of crime/’* 


Grove, J., fully concurred with this judgment and added : “If the two 
accused men were justified in killing Parker, then if not rescued in time, two 
ol the three survivors would be justified in killing the third, and, of the two 

who remained, the stronger would be justified in killing the weaker, so that 
thrr-e men might be justifiably killed to give the fourth a chance of surviv- 

it will be noted, of a person who had deliberately 
killed another for food. And it was a case in which the victim had not been 

^^*^*^* if suppose the boy and the ihiee men had cast lots for 

the life of one of them, would the case have been different? Evidently not, for 

such was the case supposed by Sir James Stephen of sailors who had to cast 

lots to throw Some of them overboard to save themselves and to whi:h Lord 
Coleridge referred ia these terms : **Thc American case^ cited by my 
brother Stephen in his Digest from Wharton on Homicide^ in which it wus 
decided, correctly indeed, that sailors had no right to throw pasjengers over- 
board to Pave themselveij but on the somewhat strange ground that the proper 
mode of determining who was to be sacrificed was to vote upon the subject by 
ballot, can hardly, as my brother Stephen says, be an authority satisfactory to 
a court in this country.*** 

10. Necessity justifying homicide. — The principles deducible from 
the leading English case are then the following : (*i Self-preservation is not an 
absolute necessity ; (ti) no man has a right to take another's life to preserve 
his own ; 'm) there is no necessity that justifies homicide. The last requires 
an explanation. When it is said that no necessity justifies homicide, what is 
implied is that ro private necessity justifies it, that is to say, such necessity as 
conservation of one’s life as distinguished from public necessity or even neces- 
sity when it is a justification . So I o d Hale said: “The necessity which justifies 
homicide is of two kinds ; (i) The necessity which is of a private nature ; (it) 
the necessity which relatr's to the public justice and safety. The former is 
that necessity which obliged a man to his own defence and safeguard,*’® 

In other words, homicide is justifiable only in self-defence* and when 
„ ..... .. it is necessary for the good ol society — ai in the case of war. 

abI™*^on?y is justifiab'e ir> no other case. But these cases naturally 

defence. refer to death when it is the result of direct volition and 

violence. The same principle cannot be extended to where 
a person puts another's life in jeopardy to save his own. Such a case is 

assumed in lllus. (tr), where a captain runs down the boat C with two pas- 

sengers, imperilling tlicir life for the sake ol saving the passengers of his own 
boat. This case p.^csents some analogy to the case supposed by Lord Bacon 
of two shipwrecked persons clinging to a plank not large enough to support 
both on which one jjushe^ off another to save himself upon which he is 
drowned.'^ Sir William Blackstone thinks this is not a crime on the ground 


I. Ptr Lord Goleri 'gc. C. J.. in Dudley 
ao-l Stephens, 14 Q,. B. D. 273 at pp. 
287 and 288 The Court passed tbe 
seoCence of death on the prisoocii, but 
th t sentence v* as afterwards comoiuted 
to one of six oiontbs* imprisonment, 
{ibid-, p. 288 , note 2) ; set abo Nya Ywa, 
I. L. R. 12 Rang. 61o (Starvation as 
excuse for murder) 

Dudley ana Siepbcus, 14 Q, B. D. 208, 
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3 This was the case of Commonwealth v. 
Holmes, cited in VVhaiton's Homicidt, 
p. 237. 

4. Dudley and Stepebns, 14 Q. B. D. 273 
at p 285. 

5. Hale, P. C. 478. 
b. Section li O, 

7, Bacon's Elemeuts, G. 5 ; Hawk., P. C, 
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of self-defence “since their both remaining on the same weak plank is a 
mutual, though innocent, attempt upon and an endangering of each other's 
Ufc**.^ Both in this case as well as in the case of the captain of the Illustration, 
there was no direct bodily harm, but harm nevertheless, which jeopardised 
life. Haim to this extent is in extreme case evidently justifiable. 

11. Explaoation^Limit to justifiable harm. — But the section puts 
no limit on the harm that may justifiably be done in any case. It makes it a 
question of fact to be decided in accordance with the circumstances of each 
case. This view was evidently enacted, following the report of the English 
Criminal Law Commissioners, who had recorded the following opinion ; “We 
are certainly not prepared to suggest that necessity should in every case be a 
justification. We are equally unprepared to suggest that necessity should in 
no case be a defence ; we judge it better to leave such questions to be dealt 
with when, if ever, they arise in practice, by applying the principle of law to 
the circumstances of the particular case." There can be no doubt but that 
this opinion has been embodied in the explanation, the effect of which is to 
leave the question of necessity as a defence to criminal liability for determina- 
tion in each case. All the same the English precedents show how far the 
doctiine of necessity has received the sanction of English law, and bow far it 
will receive sanction if a similar question comes up for decision in this 
country. 


12. Dangerous method of detecting crime.— The question what 
injury a mati may jusufiably inflict upon another for the preservation of his 
own properly is one upon which the section sheds no certain light. That any 
harm including death may be caused in self-defence is of course ciear.^ But 
the question here, is what harm he rr,ay cause voluntarily, not in defence of 
threatened injury to his property, but to safeguard it against possible injury. 
The question arose and was decided in a case in which one Dhania Daji 
owned some date-trees at Tithal from which the toddy was being constantly 
stolen. In order to detect the unknown thief, he put into certain of the pots 
some of the juice of the milkbusb. This toddy was purchased from a boy 
(whether he was or was not the thief is not clear from the report of the case)® 
by some soldiers who drank it and thereupon they w^re seized with vomiiing 
and purging and a burning sensation in the throat. Medical aid was 
immediately at band and the use of the stomach pump relieved the sufferers. 

The owner was then prosecuted under Sec. 328 of the Code 
for administering poison or causing it to be taken with intent 
to cause hurt, and he was convicted by the Court whose 
short judgment, however, gives no reason for their view. 

It, however, states that “the case does not come within the 
provisions of Sec. 81 of the Indian Penal Code, which applies only to acts 
done without any criminal intention to cause harm.'’* There was no criminal 
intention in the present case, though there was the intention to cause harm 
and as that was alone sufficient to justify a conviction under Sec. 328, the case 
was perhaps rightly decided. But if the offence had turned on the presence 

of criminal intention, there can be no doubt that Dhania had no such 
intention. 


Act! done without 
any criminal in- 
teniioD to cauie 
barm. 


Indeed, the true reason why the case is not saved by this section is that 
stated m the explanation, namely, the harm to be prevented was neither so 
great nor so imminent as to have justified Dhania in doing the act which he 


1. 4 Black., Comm. Ibti. 

Dhania Daji, 5 B. H. C, R, 59. 

X.P.C,— 70 


3. Ibid, 
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knew might cause widespread harm. In short, the trap laid was unjustifiable 
on the ground of its great risk. If the risk had not been so great, the act 
would not have been criminal. Indeed, the fixing of an electric burglar- 
alarm which gives a nocturnal intruder a rude shock and holds him in its 
grip is not an offence but a legitimate precaution which any householder 
might think fit to adopt. Indeed, if Dhania had mixed a less deleterious 
drug to attain his object, he could not have been convicted under 
Sec. 328. 


On this principle Jardine, J., justified a kick given by a sentry on duty 
to Police Chief Constable while attempting to force his guard in front of a 
house on fire, which he was doing in the discharge of his duty, but which 
the sentry did not know, as the Chief Constable was not in uniform. So 
Jardine, J., said : “The kick would be justified under Sec, 81 of the Penal 
Code as given in good faith for the purpose of preventing much greater harm, 
the looting of the house or the spread of the fire, on the same principle, that 
the man is excused by that section, who in a great fire pulls down other peo- 
ple’s bouses to prevent the conflagration from spreading. As Boston (the 
accused) did not know the official character of the Chief Constable and as this 

ignorance was a mistake of fact and not of law, he must be dealt with as if 

the Chief Constable were an ordinary citizen.’**- So where the accused, a 
xneiiiber ol the Governor’s Council, was tried for imprisoning and dejposing 
Lord Pigot, Governor of Madras, on the ground that he had, by this arbitrary 
and unconstitutional conduct, brought public business to a standstill. Lord 
Mansfitld in convicting the prisoner, observed : “In England it cannot 
happen, but in India you may suppose a possible case; but in that case it must 
be imminent extreme necessity. There must be no other remedy to apply to 
for redress : it must be very imminent, it must be very extreme ; and m the 
whole they do, they must appear clear ly to do it with a view^ to preserve the 
society and themselves, with a view of preserving the whole,”^ 


13. Self-defence. — The cases falling .under this section must be 
distinguished from those in which the act is justified on the ground of self- 

defence. The two classes of cases have often been dealt with as if they were 

reducible to the same principle ^ Bui they are entirely distinct and distin- 
guishable, and a given case may be defended on the ground of “private 
defence”, though it may be indefensible under this section. And there may 
be cases which are defensible on either ground. Such was held to be the case 

of one who had locked up a person found drunk and disorderly on a public 


way 


82. Nothing is an offence which is 

seven years of age. 


done by a child under 


Act of a child uiider 
seven years of age. 


SYNOPSIS 


1. Analogous law. 

2. Principle. 

3. Meaning of words. 


4. Privilege of infancy. 

5. Offences under special laws. 


4, Gopal Kaidu, I, L. R. 46 Ma^. 60$ at 
p. b3l ^F. B.|. 


1. Boston, T. Ij. P. 17 Bon:». 626. 

2. Straitoii, 21 St- Tr 1046 at p. ' 224. 

3. 1 Riia-. on Crim4S, pp. 847, 848. 

• f ♦ 



555 


§. 6i) Act OF A CHILD UNDER SEVEN YEARS OF AGE 

1. Aoalogoas law. • “Infants under the age of discretion”, wrote 
Blackstone, “ought not to be punished by any criminal prosecution whatever”.' 
What the age of discretion is among various nations is a matter of some 
variety. The civil law distinguishes the age of minors, or those under 
twenty-five years old, into three stages ; infantia, from birth till seven years 
age, pureitlat from seven to 14 and pabartus^ from 14 upwards. The period of 
puuitia or childhood, was again sub-divided into two equ:^! parts ; from 
seven to lOJ was actas infantiale proxima, from 10| to 14 actas pubertiati proximo. 
During the first stage of infancy and the next half stage of childhood in/aritia 
proximo, they were not punished for any crime * During the other half-stage 
of childhood, approaching to puberty, from lOJ to 14, they were indeed 
punishable, if found to be doH capaces, or capable of mischief ; but with many 
mitigations, and not with the utmost rigour of the law. During the last stage 
(a| the age of puberty, and upwards), minors were liable to be punished, as 
well capitally, “as otaerwise”.^ The rule of the civil law as to the absolute 

Rule of LoglUh qualified immunity of infants has found its way into the 

Uw. system of most countries. So under the laws of England 

*'undcr seven years of age, indeed, an ir fant cannot be guilty 
of felony,* for then a felonious discretion is almost an impossibility in nature • 
but at 8 years old he may be guilty of felony. Also, under 14, though ari 
infant shall be /arts adjudged to be rfoii iHCflpfl;*;, yet if it appears to the 
Court and jury, that he was tapflx, and could discern between good and 
evil, he may be convicted and suffer death.”’ As regards rape Englijh law 
presumes that a boy under 14 is incapable of committing that offence, but 
under the Code, while a boy under seven is held totally irresponsible for 
that or any offence, there is no presumption of non-culpability in the case of 
a boy under 14, it being a question of lact in each case whether the offence o f 
rape, or indeed, any other offence has been committed.^ 

The exemption made here in favour of infants of below 7 does 
ExemptioD in c^ttend to offences under special or local laws."^ But 
favour or iofanti infant below 12 may be convicted of an Offence under 

extend# to offen- the special provisions to the contrary in the Indian Rail- 
rts under tpecial ways Act,® and he may be sentenced to whipping,® the 
or local law. Court having the discretion of binding over the father or 

guardian against repetition ol the offence by the infant. So an infant may 
be punished under other Acts which are enacted to preserve public iicalth, 
order or sanitation, and in fact, any offence of which oi^n^ reo is not an 
essential ingredient. 

2. Principle.— This section and the next lay down a rule which, owing 
Its ongin to the civil law, had long since become established in the criminal 
systems of all civilized countries. An infant below 7 is absolutely duii mcjpax 
In the ordinary course of nature a person of such age is absolutely iin ^pablc 
ol distinguishing between right and wrong. Ihcie may be an occasional 

example ofexccptional precocity, but such cases indeed be rare ana 

the law cannot take notice of such freaks. After attaining the age ol / the 

absolute immunity olinJants is qualified, and infants berween 7 and 12 are 
criminally liable, il u is shown that they have attained the requisite dcgiee 


1. Hawk.. P. G. 2. 

2. lost., 3-20 (20). 

3. 4 Black, 22. 

4. 1 Hale P. C. 27. 

3. 4 Black. 23. 
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of understanding to discriminate between right and wrong. It will be seen 
that the age oi qualified immunity has, so far as regards this country, been 
reduced irom 14 to 1?^^ as it was considered that children born in the tropics 
sometimes attain the requisite understanding at that age. This fact is recognised 
by the Indian Majority Act,^ which has fixed the age of 18 as the ordinary 
period for attaining majority which is thus 3 years leas than the age of 
majority under English law. 


3. of wovdm,’‘^*'J^othing is an offence whUh is done by a ehila**, 

i. e. so far as the child itself is concerned. If an adult employs a child below 
7 years to commit an offence, he is liable, though the child is not. 


4. Privilege of infancy* — An infant under 7 years can do no wrong. 
He can commit no crime as he is incapable of understanding the conse- 
quences of his acts. If, therefore, a child is accused of an offence under the 
Code, proof of the fact that he was at the time below 7 years of age is ipsofaeto 
an answer to the prosecution.® It is not then open to the prosecution to 
prove precocity of intellect, or any fact to rebut the presumption of 
innocence, which is then irrebuttable. In England, the law in this respect 

is slightly different, depending as it does upon the distinction 
Erglish law. there drawn between a felony and a misdemeanour. An 

infant under 12 is there said to be privileged only in case of non-feasance,* 
but lor misdemeanour accompanied with force and violence, as a riot or 
battery, he is not immune.^ So he may be, it is said, convicted of a forcible 
entry® or cheating.*^ But no cases have been recorded of the conviction of a 
child helow 7, and the absolute rule here enacted is then practically the 
modern English rule, under which it is settled that an infant below 7 cannot 
be convicted of a felony. And, therefore, a person cannot justify taking such 
an infant into custody and taking bim before a Magistrate on the ground that 
h e had been caught stealing a piece of wood,® 


It will be seen that, while this section speaks of **under seven’* and the 
next section of “above seven,” the two sections make no provision for an in- 
fant ol 7 years. But such an infant should be dealt with under this rather 
than under the next section. In a case the jury having found that the accused 
had committed an act which would, if he were an adult, be homicide, pardon 
was granted because it was found that at the time of the , commission of the 
act he was under 7.® He would be entitled to an acquittal under the 

Code. 

Where an adult purchased from a child, aged 6 years, two pieces of cloth 

worth fifteen annas for an anna, and it appeared that the 
Examples. child had taken them from the house of a third person, it 

was held that, as the child could not steal, the receiver could 
not be convicted under bee. 41 1 of the Code, but nevertheless, he might be 
convicted of criminal misappropriation, if he knew that the property belonged 
to the child’s guardian, and dishonestly misappropriated it to his own usc.*^ 

1 hough a child below 7 years is incapable of committing an offence, a person 
may employ it as an innocent agent for the commission of a crime, in which 
case, the adult will be responsible in the same way as if he had himself 


1. Section 83. 

2. Act IX of 1875, 

3. Lukhmi A^radanini, 22 W. R. 27 at p. 28. 
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committed the crime. If suppose in the case last cited the 

the child to fetch him the clothes, which he had done, he would h 

guilty of theft though he could not be convicted as a receiver, S n 

adult abettor of a child under 7 may be convicted of abe^ent.^th 

child abetted was by law incapable of committing an „ /o 

may, for instance, employ a child below 7 to set fire to another ' ij 

murder another by administering him poison. In such case the abettor 

be punished though the child could not. 

5. Offences under special laws.— The immunity of infants Irom 
liability under this and the succeeding section is not confined to 
under the Penal Code but extends to offences under special laws as wch- 

the Burma case cited above a motor-bus was found unfat tor 
Examoles plying purposes and consequently a “fit pass was not 

issued to the owner which meant a refusal to register. 

But in spite of it the bus was found plying for hire without 
The owner of the bus who was only an infant 5 years old had been found 
plyine the bus for hire without a licence under Sec. 7 of Burma Hired Motor 
Vehicles Rules. It was held th^t the conviction was had 
Sec 82 of the Penal Code. In Waii Mohammad^s case,8 two boys sa'd to 
be eight and five years old respectively, were tried and convicted tor throw- 
ing stones at a railway train, would ordinarily be ^otected tinder Secs. 
and 63. 1. P. C , and would not be punishable as an offence under See. iz/. 

Railways Act or under any provisions of the Penal Code. But such ^t would 

be deemed to be an offence under the special provisions of Sec. liU, K.aiiways 

Act and punishable under that section. Utlam Chand's case* is 

offence under the Hoarding and Profiteering Prevention Ordinance, XA.AV 

of 1945. It was held that the minor members of a joint Hindu 

found guilty of the offence were entitled to protection under Secs. 82 and 

Penal Code. 

83, Nothing is an offence which is done by a child above 

Ar, ..t hiiH above St VCD ycais of agc and undcF t wclvc, who has 
•even and under twelve not attained sufticient maturity of understand- 
oi immature under- jq judgc of the nature and consequence 

»UDdlDg. r . • 1 ^ ^ • 

of his conduct on that occasion. 
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7 and 12. 

9. Bigamy. 


1. Aoalogoas law.— Under the civil law the period of qualified crimi- 
nal responsibility is fixed between 7 and 14, which is also the rule adopted 


1. ScciioD lOB, Eapl. 3, Ibui. (a) and (6). 54 t A. I. R. 1945 Lab. 230 iF- 6.) 
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Ohand •. Emperor. I. L. R. (1946) Lah. 
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ia England. But this section fixes the shorter period ending with 12 years 
which was approved by the Law Commissioners who wrote : **With reference 

to the precocity of children in the East, the rule of the 
Statement by Law Indian Code, which fixes the age of 12 as the period after 
Gommisiionctt. which the plea of immaturity of understanding shall not 

be allowed, appeals to be proper The age of 12 years 
was the age of possible discretion under the ancient Saxon law.^ The effect 
of this section as distinguished from the corresponding English rule is thus 
explained by the Law Commissioners : “It would seem from this (i. e. the 
section) that maturity oi understanding is to be presumed in the case of such 

a child, unkss the negative be proved by the Oefence. By the English law, 
in the case of a child from 7 to 14 years of ag-*, incapacity to comit a crime is 
to be presumed until the contrary be proved. After 14 years capacity is to be 
presumed until the contrary be proved.**^ 

2. Prsnciple. — Under English law, as already observed (in para. No. 1 
above) the privilege of a child aged between 7 to 14, is absolute, while it is 
qualified in this country, the reason being that cases are known to occur when 
a child under 14 is found to have attained sufiBcient maturity of understand- 
ing to be able to judge the nature and consequence of his crime, though in 
awarding the sentence, regard would necessarily be had to his tender age. 

3. Meaning of words. — has not attained sufficient maturity of undtr- 
standing** means mamrity of understanding sufiBcient to **judge of the nature and 
consequences of his conduct on that occasion**, f he consequences of his conduct 
here spoken ol do not mean the consequences, but the natural conse- 
quences which flow from a voluntary act, such for instance, as that, when fire 
is applied to an inflammable substance it will burn, or that a heavy blow with 
an axe or a sword will cause death or grievous hurt.* 

4. Qualiffed privilege of children between 7 and 12. — Under civil 
law a person under 18 is incapable of entering into a contract. Under the 
Codf a peison below 7 is incapable of committing a crime ; and a person 
above 7 and below 12 may or may not be able to commit a crime according 
to his individual intelligence. Full cnminal responsibility commences after 

12, though civil liability does not commence till a person 
Full criroioal respon- has completed bis eighteenth year. The law thus pre- 
•ibility commei-ces sumes earlier development of the faculty to understand 
after 12 year* of age. criminal responsibility than civil rights. And this is in 

accordance with the practical experience of mankind. 
For discrimination between right and wrong does not require the same exer- 
tion of the mind as the recognition of civil rights and duties. Lord Hale 
records the case of a girl of 13, who was burnt for killing her mistress ; and 
one boy of 10. and another of y years old who bad killed their companions, 
were sentenced to death, and the boy of 10 years actually hanged.^ And 
another boy 8 >ears old was tried at Abingdon in the fifteenth century for 
setting fire to two barns, and he was banged as it was proved that he had 
malice, revenge, and cunning.® And so in another case a boy of 10 was 
banged for murdering his bed fellow.^ on the ground that after committing 
the act, be had actually hid himself from which it was evident that he could 


1, First Report. Sec, 1 17. S. 

2. 4 black. 23. 

Iii. Ibid., so held in Lukbioi Agradanini, 22 6. 

VV R. 27 at p. 28. 

4. Lukhioi AgradaniDi, 22 W. R. 27 at 7. 

p. 28. 


Alice de Waldborough*i case. 1 Hale 
P. G. 26 & 27. 

Dean's case. 1 Hale P. C., p. 25, note 
Spigumal's cate, 1 Hale P. C. 26. 
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discern between good and evil and malitio suppht aetatemA Two parish 
children aged 10 and 5 were left in bed together. On the parishioaer'i return 
the girl aged 5 was missing and the boy being questioned stated that the girl 
had been helped by him to put on her clothes and she then left, he knew not 
whither* Subsequently he confessed to having cut her in various places with 
a large knife because she had been used to fouling herself in bed and had 

done so that morning which was incorrect. His story was otherwise circum- 
stantially corroborated. He was accordingly convicted, but his sentence was 
reprieved on his promising to enlist in the navy.* 

5. Evidence— There is thus nothing against the possibility of an infant 
of below 12 years of age committing a crime, but in convicting an infant of 
such tender years the Court requires strong and unimpeachable testimony 
about the facts constituting the crime, and as he is deemed ex presumptioner juris 
to possess no discretion, it further requires evidence of it.* The sscond 
requirement is dispensed with by the section as here enacted, but the rule as 
to strict proof still remains, and it has been insisted on the trial of infants of 

tender years. It is necessary, says Lord Hale, speaking 
Strong aod pregnant of infants between the years of 7 and 12 that very strong 

tof b”iw«nTand and pregnant evidence should be given to convict one 

of that age.* Though it has also been pointed out that 
in construing this section the capacity of doing that which is wrong is not so 
much to be measured by years as by the strength of the offender's understand- 
ing and judgment and the circumstances of a case may disclose such a degree 
of malice as to justify the application of the maxim malitia supplet aetatemp 

In the case in which these observations were made the facts 
Examples. found were these : The prisoner, a girl of about 10 years 

had been 10 or 12 days before the act abused by her father- 
in-law and her husband who had attempted to strike her* She took up a dao 
(a sharp cutting instrument) and struck her husband, while he was asleep, 
with it on the neck causing an incised wound 2 inches long by 3/4 inch broad 
and from 1/4 to one inch deep, which caused his death. After the assault the 
prisoner ran away and concealed herself. The Court noted her presence of 
mind and ingenuity in Court aud judging from her demeanour in Court, and 
her concealment after her deed, it came to the conclusion that she was dolt 

and she was accordingly convicted of murder and sentenced to trans- 
portation, the Court, however, adding an earnest solicitation for the reprieve 
of her sentence in excess of 7 years.® 

In another case, the prisoner, a girl under 12, had set fire to neigh- 
bour’s bouse, because the latter had threatened her mother, and the question 
was whether the prisoner could be tried for arson. The High Court to who.n 
the reference was addressed on the preliminary question, remarked that ihe 
age of the prisoner was no clement in considering the propriety of proceeding 
with the trial, and that it immaturity of understanding was a fact which the 
prisoner had to establish in defence, in the same manner as the plea ol 
insanity or other incapacity.*^ And in considering the question of the maturity 
of understanding suflBcient to judge of the nature and consequence of the 
prisoner’s conduct, all that the C^urt had to consider was the natural conse- 
quences which flow from a voluntary act and not the penal consequences that 


1. “Malice makes up for ai^e." 

2. YO[k’3 case, toKt Cr. P. 70. 

3. 1 Hale P. C. 27 ; 4 Black, 2^ ; jtt alio 
Abdul Sattar. 50 Cr. L. J. 336. 

4. I Hale P. C. 27 ^ 28 ; 1 J-Uvsk P. C 


U 1, Sec. I, note (1) : 4 Black, 23. 

5. “Malice makes up for a >c“ ; Ainaooa, 
iMst.). I W. R. 41. 

6. Aimooa (M.t), I W. R. 43 p. 41. 

7. J-ulcbmi ^R^ac^a^iDu V.i W K. 27, 
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flow therefrom. In other words; where a child is being tried for murder all 
that the accused need know to be criminally responsible is tha^ death or 
grievous hurt would ensue from the blow given, or, in tbe case of arson, that 
when fire is applied to a substance it will catch fire.^ 

Though a boy of 12 is physically incapable of committing the offence 
of rapei he can nevertheless be held guilty of an attempt to commit it.^ The 
evidence adduced on behalf of the prosecution In a rape case was the 
statement of tbe victim, a girl of teu, and that of her mother. The Magis- 
trate believed the girl and relied on tbe evidence of the mother and the 
doctor and convicted the accused. It was held that the conviction was not 
illegal.^ The evidence of a witness before the committing Magistrate may 
properly be brought on the record of the Trial Court if in the latter he has 
gone back upon it but it cannot be relied upon unless there is sufficient 
corroborative evidence otherwise, particularly when he says that he was 
watching tbe offence being committed from the beginning to tbe end without 
bestirring himself to help the victim as in such a case he is no better than an 
accomplice* where tbe girl was alleged to be the victim of an indecent assault 
and she made no complaint about it at the time, she did ot scream or attract 
any attention, she said nothing about the assault upon her until questioned by 
her mother who felt suspicious that a sexual offence bad been committed and 
the case stood on the uncorroborated testimony of the girl, it was held that 
the jury were justified in treating the evidence of the girl with great 
caution.® Where the case for the prosecution is that the offence of rape svas 
committed on the prosecutrix on strong ground and that she resisted by 
scratching the legs and thighs of the accused and then ran away crying. 
Neither the prosecutrix nor the accused bore any marks of injury. The 
prosecution failed to show why the prosecutrix did disclose the cause of her 
crying at tbe first opportunity. Further there was no evidence to show that 
accused could completely overpower the prosecutrix. Then there is a 
strong suspicion that the sexual intercourse might have been with the consent 
of tbe prosecutrix. 


6. Maturity of understanding. — In cases under this section the 
sole question that arises is : Was the accused capable of understanding the 
nature of his act ?® This may be proved by the nature of his act, his subsequent 
conduct and his demeanour and appearance in Court. What Sec. 83, Penal 
Code, contemplotes is that the child should know the natural and physical 
consequences of his conduct. Where the accused, over li and below 12 years 
of age, picked up his knife, and advanced towards the deceased with a threat- 
enine gesture, saying that he would cut bitn to bits, and did actually cut 
him his entire action can only lead to one inference, namely, that he did 
what he intended to do and that he knew all the time that a blow inflicted 
with a /flfW would effectuate his intention. He cannot be regarded as suffer- 
ing from any immaturity of understanding entitling him to the benefit of the 
section ^ Instances have been given where the Courts have inferred maturity of 
understanding from the fact chat the offender had taken pains to conceal himselt 





jukhioi Agradanini, 22 W R. 27- 
^ga Tud ICaiDg. H Bur, L T. 135:42 
[ G. 175 ; contra Gopal* Bio Kama, 
i89b)UDrcp. Cr. G. 865. 

Dull Cband o. State. 1952 Ajmer 54 : 1952 
3r. L. J. 1575. 

Hamath v. State, 1952 Aimer 49 : 1952 

3r.l,. J. 1583. 


5. Amir Hussain e. Kiog. 1949 Assam 13 « 
50 Cr. L. J. 589. 

6. Makiopuddian. I. L. R. 27 Cal. 13S; 
Marimuthu, 1 I.G. (Mad.) 807, 

7. Ulla Mafaapatra o. King, A, I, R. 
1950 Orissa 261 at p. 263 f I, L. R. (1950) 

Cut. 293, 
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after the act. Premeditation may evince intelligence as where ^e girl 
wife sought the favourable opportunity of attacking her husband while he 

was asleep. 


7. Theft — Where a child of 9 years took a necklace valued at Rs. 2-8 
from another’s body and immediately after either pledged or sold it to 
another for five annas, the latter act of child in spite of its age showed that 
he was sufficiently mature of understanding to judge of the nature and con- 
sequences of his conduct on that occasion within the meaning of this section ; 
there was thus clearly a theft and ornament in question was stolen property 
within the meaning of Sec. 410.^ But if in such a case the accused had sold 
or pledged the necklace in the vicinity of the theft, it would show defect of 
intelligence rather than otherwise. And so it was held by Prinsep and Hill, 
JJ., in a case in which the accused, a boy aged 9, was at 3 a. m. found in the 
compound of the Commissioner of Patna with a brass pot offering it for sale. 
The pot belonged to a constable in the compound, and the boy was, therefore, 
convicted of its theft. But the High Court remarked that “the fact that 
he offered it for sale very soon after taking it, and in the same locality is 
remarkable, and would seem to throw some doubt whether he understood the 
nature and consequences of his act,”2 to which might be added that it 
was still more remarkable that he should have been found offering it for sale* 
at 3 a. m. In another case,* the accused, a girl of 10, a servant of the com- 
plainant, picked up his button worth eight annas and gave it to her mother, 
whereupon she was convicted and sentenced to a month’s imprisonment, 
under Sec. 381, but the High Court quashed her conviction holding that 
there was no finding by the Magistrate that the accused had attained 
sulficient maturity of understanding to judge of the nature of her act.® 


8. Rape. — Of course, nature of the act complained of often offers 

a fair indication of the capacity and intelligence of the 
o f accused. A boy under 12 may, for instance, be conceiv- 

commitring ably capable of committing theft, arson or even murder, 
rape. But he is incapable of committing rape. So in regard to 

rape Lord Halo has laid down a rule that a boy under 14 
is under a physical incapacity to commit the offence. “There is,” says 
Lord Coleridge, C. J., presumpt tones juri^ et de jure^ and Judges have time after 
time refused to receive evidence to show that a particular prisoner was in fact 
capable of committing the offence.”® And the same learned Judge went on 
to say that a person could not be guilty of an attempt to commit an offence 
which he is physically incapable of committing,® though in such a case the 
prisoners may be convicted of common assault,*^ or even an indecent assault. 
In India, however, the presumption of English law against the possibility of 


1. Begarayi, I. L. R. (18{i3)6 Mad. 373. 

2. Que< n-Emprcs» V. Makimudelin, T. L. R. 
27 Cal. 13«. 

3. /« rrf Marimuthu, 9 Cr. L. J. 392 ai p. 
393 : I I.C. 1'07 (Mad ). following Qi- cn- 
Empress v. Makimuddin, I. L. R. 27 Cal. 
1 33. 

4. I Hale P. C. 631. 

5. Groombridge, 7 C. & P. 582 ; Phillips, 

I. P. C.— 71 


8 C. & P. 746 ; Waite, ( 1 392) I Q. B. 600 
at p. 601. 

G. Waite. (1B92) 1 Q. B. 600 ;u p. per 

Hawkins. J., in Williams, (1893) I Q. B. 
320 at pp. 321, 32 ?. 

7. Waite. 1 1892) 1 Q. B. G(U) at p. GOl ; Wil- 
liams. (1893; I Q. B. 32') at p. 321. 

8. William*, supra. 
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the commission of rape by a boy under the age of 14 years has no application 
and a boy of 12 years may be convicted of attempt to commit rape> 

9 , Bigamy. — In another case a girl of 10 years of age who had married 
another man during the lifetime of her hrst husband and who was thereupon 
prosecuted for bigamy, was held not to have attained sufficient maturity of 
intelligence to judge of the nature and consequence of her second marriage. 
In this case the marriage was negotiated and caused to be performed by the 
mother of the accused, and there was nothing to suggest that she had herself 
brought about her second marriage by concealing the fact of her first 
marriage or that she otherwise understood that what she was made to 
participate in was illegal or improper.^ 


84. Nothing is an offence which is done by a person who 
Act ofapenon at the time of doing it, by reason of unsoundness 

of unsound mind. of mind, is incapable of knowing the nature of the 

act or that he is doing what is either wrong or contrary to law. 



11 . 

12 . 

13 . 

14. 

15. 


16. 

17. 


Analc^ous law. ^ 

Principle. ^ 

Scoped and applicability 
Principle to be considered while dealing 
with insanity. 

Essentials to be proved. 

Burden of proof. 

<*\Vho, at the time of doing it.” 

”By reason of unsoundnets of mind.” 
‘•Incapable of knowing tVe nature of the 
act.” 

•‘Or that he is doing what is either wrong 
or contrary to laA.” 

AMERICAN LAW 
T^pt of Montal Disordtrs 
Personality it indivisible 
The unconscious. 

Repression and regression. 

Are all criminals insane ? 

Type of mental illness : 

A, The phychoscs — 

(1) The manic-depressive phychoscs. 

(2) Schizophrenia. 

B. The neuroses — 

( 1 ) Character neuroses. 

(2l Symptom neuroses. 

(S) Traumatic neuroses. 

(4) Impulse neuroses. 

C Psychopathic prcsonality — 
Characteristics of “the 
path”. 

D* Organic brain disorders — 

( ) Senility. 

(2) paresis. 

{3} Head injuries. 

(4j Idiopathic epilepsy. 

£. Congenital intellectual deficiency. 
What i" ‘ 'unsoundness of mind”, 

Forms of mental unsoundness. 


Distinction between medical aad legal 
insanity. 

Difference between medical and legal 
standpoints. 

DifTeyent kinds of insanity. 

The leg^l tests of irresponsibility. 

Tim'S when tests arc applied. 

Delusions. ^ 

Test of legal insanity. 

Implication of plea of insanity. 

26. True test stated. 

27';^Modcrn criticism of the McNaughteo 
Rules, 

Madness. 

Mental delusions. 

“Run amuck.** 

Homicidal mania 
Sympathetic affection. 

Three classes of homicidal maniacs. 
Dipsomania or drunkcDDcas. 

Somnambu lism. 

Psychosis. 

Arteriosclerosis. 

lusanity as a defence to criminality. 
Defence of insanity under the American 
law. 

physical changes in a deranged mind. 
Sensual observation impossible. 

Evidence of insanity. 

Family anteeedents. 

General insanity. ^ 

Insane impulses. 

Uncontrollable impulse, doctrine of. 
Partial lunacy. 

Puerperal insanity. 

Irresponsibility must be at the time of 
doing the act. 

Pleading and proof of insanity. 

Medical witnesses. 
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All. 187 ; Emperor v. Nga Tun Kaing, 2. Godi, ll896J J. 876, 

A.I.R. 1918 L. B 96 at p 96 : 18 Cr. L. J. 


S. 84] ACT OF A PERSON OF UNSOUND MIND 563 


^2. Questions to m'Hical witnesses. 

53. Test for feigned insanity. 

54. Other evidenre of insanity. 

55. Absence of motive. 

56. Atrocity of erime. 

57. Conflicting statements. 

58. Mitigation of o'^ence. 


59. Absence of motive cano'^t prove mental 
incapacity. 

60. ETcct of drink. 

61. Antecedents. 

62. Duty of Court. 

63. Seoteoce— Extenuating circumstances. 


1. Analogous law.^The last two sections deal with the deheiency 
in will due to tender age/ This section deals with a deficiency of will due to 
weak intellect. “The second case of a deficiency in will,** wrote Blackstone, 
“which excuses from the guilt of crimes, arises also from a defective or vitiated 
understanding, viz. in an idiot or a lunatic, for the rule of the law as to the 
latter, which may easily be adopted also to the former, is that furiosus furore suo 
puniter**.'^ “In criminal cases, therefore, idiots and lunatics are not chargeable 
with their own acts, ir committed when under these incapacities ; no, not even 
for treason itself. Also if a man in his fond nwmojy commits a capital offence 
and before arraignment for it, he becomes mad, he ought not to be arraigned 
fur it, because he is not able to plead to it with that advice and caution that 
he ought. And if, after he has pleaded, the prisoner becomes mad, he shall 
not be tried ; for how can he make his defence ? If, after he be tried and 
found guilty he los3S. iiis senses before judgment, judgment shall not 
pronounce, and if, after judgment, he becomes of non-sane memory, execu~ 
tion shall be stayed ; for peradventure, say the humanity of the English law, 
had the prisoner been of sound memory, he might have alleged something in 
stay of judgment of execution.*’® 


These provisions are not novel to this country for they 

Criminal Pro- find place in the Code of Criminal Procedure.® 
cedure Code. " — - 


Assuming that the three compartments of the mind are those control- 
ling cognition, emotion and the will, this section only exempts one whose 
cognitive faculties are affected. As such the section has been regarded as too 
narrow and out of date, inasmuch as it makes no provision for a case where 
one’s emotion and the will are so affected as to render the control of the 
cognitive faculties ineffectual.^ 

2. Principle. — Every man is presumed to be sane. This presumption 
does not apply to a man whose case is governed by Sec. 84.® 

Section 84 mentions the legal test of responsibility incase of alleged 
unsoundness of mind. Tt is by this test, as distinguished from medical test, 
that the criminality of the act is to be determined. This section, in substance, 
is the same as the McNaughten Rules. These Rules in spite of long passage of 
time are still regarded as the authoritative statement of the law as to 
criminal responsibility.® . 


1. “A mad man is punished by his madness 

alone.” The same meaning is conveved 
by the maxims nui/a ooiurtla$ tsi" 

("A mad tnan'bas no will”) a,Tuiyurioutus 
abstniis loco $st (**A mad man is like one 
who is absent).” 

2. 1 Hale P. C. 34. 

3. Sections 464, 475. Act V of 1898, 

4. Kadar, I. L. R. 23 (Jal. 604 ; Chajju Mai, 


(1909) P. L. R. 94 ; Ramzan $. Emperor, 
30 P. R. 1918 : A. I. R. 1919 Lah. 470 : 
20 Cr. L. J, I ; ^Vodde) Subbigadu 9 . 
Emperor A. I. R. 1925 Mad. 1238 : 27 
Cr. L.J. 46. 

5. State V. Emerciano Lemot, A* I. R. 
1970 Goa 1 at p« 6. 

6. Ibid* 
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Jurists have given various reasons for the exemption of lunatics from 
criminal responsibility. It has been said that a mad man is best punished 
by his own madness. So it has been said that if a mad man commits an 
offence he shall not suffer for the act because being deprived of memory and 
understanding by the hand of God, he is regarded as liaving broken the 

mere words of the law, but not the law itself. The reason, 
Reasons for ex- however, why a mad man is exempt is that his acts being 
cmptipg mad unintentional and involuntary, no Court can correct them 

by punishment. Being deprived of free-will, a mad man is 
not placed even in a worse predicament than an infant under 
7 years. For while the latter can at least control and regulate his acts, the 
former cannot* Being a victim of his impulses, his acts are as involuntary 
as they are unintelligent. It is idle t o talk of his possessing mens rea for even 
his mind is not his own. He is, therefbre, in all ages a fit object of commis- 
eration ; but as society has to be protected even against the attacks of maniacs, 
the Criminal Procedure Code provides for his detention to prevent mischief. 
But his detention is not his sentence. 


3. Scope and applicability. — It deals with the deficiency of will due 
to weak intellect. The concept incorporated in this section is as old as the 
hills. Jurists have given various reasons for the exemption of lunatics or'of 
person of unsound mind from criminal responsibility. It has been said that a 
mad man is best punishedby his own madness — Furiosus furoresuo pumter. As has 
been observed by Blackstone *^‘the second case of deficiency in will which 
excuses from the guilt of crimes aVises also from a defective or vitiated 
understanding, namely, in an idiot or a lunatic, for the rule of the law, as 
to the latter, which may easily be adopted also to the former is that Juriosus 
Jurore suo puniter^\ It has further been laid down by the jurists that a mad 
man has no will — Furiosus nUUa voluntas est. He is therefore in all ages an 
object of commiseration, but as society has to be protected even against the 
attacks of a maniac, the Code of Criminal Procedure provides for his deten- 
tion to prevent mischief as in Secs. 464 and 475, Gr. P. G. Such detention, 
however, is not his sentence.^ 

To earn exemption under Sec. 84, 1. P. G., the defence has to prove 
insanity of the accused at the time of the offending act. In State oj Aladhya 
Pradesh v. Ahmadulloy^ the Supreme Court cited and followed the following 
observations of Reading, C. J. : 


“Every man is presumed to be sane and to possess sufficient degree 
of reason to be responsible for his acts unless the contrary is proved. 
To establish insanity it must be clearly proved that at the time of com- 
mitting the act the party is labouring under such defect of reason as 
not to know the nature and quality of the act which he is committing 
that is, the physical nature and quality as distinguished from the 
moral— or, if he does know the nature and quality of the act he is 
committing that he does not know that he is doing wrong. . . 

To the same effect are the ixs Dahyahhai v , State of Gujarat'^ 

and Bhikari v. State of U. PA As mentioned already there is no proof of 
mental disease or delusion in the accused at the time he killed Ahmedkutty. 


State. 74 C. W . *4. 231 at p. 

237 

2, A. T. R l‘)61 S. C. 998. 


3, A. 1. R. 1964 S. G. 155? 

4. A. I. R. 1966 8. O. 1. 
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exempt. 


Behaviour antecedent, attendant and subsequent to the event may be 
relevant in finding that the mental condition at the time of the event, but not 
those remote in time.^ 

There is a distinction betveen “medical insanity** and “legal insanity**. 
According to medical science insanity is another name for mental abnormality 
due to various causes and existing in various degrees. Even an uncontroll- 
able impulse driving a man to kill or wound comes within its scope. The 
legal conception of insanity differs considerably from the medical conception. 
It is not every form of insanity or madness that is recognised by law as a 
Fverv fnrm sufficient cxcuse. The most elaborate and authoritative 

insanity is not exposition ^ of the English Common Law of insanity was 

embodied in the answers of 15 Judges given in June, 1843, to 
the questions put to them by the Lords in consequence of 
the popular alarm provoked by the acquittal of Daniel McNaughten. The 
learned Judges unanimously laid down that “to establish a defence on the 
ground of insanity it must be clearly proved that at the time of committing the 
act the accused was labouring under such disease of the mind as not to know 
the nature and quality of the act he was doing, or if he did know it, that he 
did not know he was doing what was wrong. 

Section 84, I, P. G., has borrowed this definition of unsoundness of mind 
which is recognised- by -law as a good excuse.^ The section has received a 
strict mterpretation and is held as governing only those cases where the 
cognitive faculties of the accused are completely impaired.'* 

According to Illustration “A” of Sec. 105, Indian Evidence Act, the 

onus of establishing the plea under Sec. 84 rests on the accused. In order 

that Sec. 84 may come into play it has to be established that an accused is 

ot unsound mind and his cognitive faculties are so impaired that he did not 

know the nature of the act done by him or that what he is doin^r is either 
wrong or contrary to law. ® cnner 

The mere facts (i) thit an accused is conceited, odd, irascible and his 

whiAi that the physical and mental ailments from 

which he suffered had rendered his intellect weak apd had affected his 

emotions and will, (m) that he committed certain unusual acts in the past such 

away of from people or hurling brick-bats and giving beat- 

g h»s uncle, Jijf) that he was liable to recurring fits of insanity at short 

L'bnormal 9 ^ to getting epileptic fits but there was nothing 

^ ^ (j-O that he used to quarrel with his wife on 

certain occasions and used to lock her up inside the house whenever he 

held to workj {uit) that his behaviour was queer ; have not been 

i6so who is mentally diseased is not 

Ipso jacto exempted from criminal responsibility, s 
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, 4. Principles to be considered while dealing with insanity. — 

'In dealing with insanity a number of principles in this connection have to 
be borne is mind. They are : 

(a) Every type of insanity recognised is no legal insanity unless 
the cognitive faculty of mind is destroyed as a result of iinsound- 
ness to such an extent as to render one incapable of knowing the 
nature of his act or that what he is doing is wrong or contrary to 

law ; 

(b) the Court shall presume absence of insanity ; 

(tf) the burden of proof of insanity is on the accused though it is 
not as heavy as it is on the prosecution to prove an offence ; 

(d) every minor mental aberration is not insanity, and circum- 
stances indicating a mere possibility of legal insanity cannot, how- 
ever, be sufficient to discharge the onus resting on the accused ; 

(s) to attract the immunity provided in Sec. 84 of the Indian 
Penal Code, the Court has to consider whether the accused suffered 
from legal insanity at the time when the offence was committed. In 
reaching this conclusion the circumstances which proceeded, 
attended, and followed the crime are relevant considerations ; and 

(/) when a plea of insanity is raised, it is not the duty of the 
prosecution to establish, affirmatively, that the accused was capable 
of knowing the nature of the act or of knowing that what he was 
doing, was either wrong or contrary to law. Every person is pre- 
sumed to know the law, and the natural consequences of his act. 
The prosecution in discharging its burden in the face of the plea of 
insanity has merely to prove the basic fact and rely upon the 
normal presumptions aforesaid. It is then that the accused is called 
upon to rebut those presumptions and the inferences in such manner 
as would go to establish his plea.^ 

Any and every type of insanity recognized in medical science is not 
legal insanity. Every minor mental aberration is not insanity. There can 
be no legal insanity unless the cognitive faculty of mind is destroyed as a 
result of unsouudness of mind to such an extent as to render the accused 
incapable of knowing the nature of the act or that what he is doing is wrong 

or contrary to law.^ 

5 Essentials to be proved.-^he essential ingredients of Sec. 84 
of the Indian Penal Code are in the first place with the accused. Before 
he can be entitled to the benefit of Sec. 84, I. P. G., he must estabhsl^that 
at the time of committing the act, he was non compos mentis not of a 
sound mind. If he does not succeed in this preliminary issue, the plea 
must fail. In the second place, even if the accused was of unsound mind 


1. Commissioner of Income-tax, Madras 
V. V. A. Gsu'apati Naidu, -A. T. R. 
1964 S. C. 156S;Bhikari v. State of 
U.P., A. I. R. 1966 S. G. 1 and Jailal 
Delhi Administration, A. I. R- 1969 S. 


G. 15 ; Renta v. State, 1971 (37) Cut. L. 
T. 565 at pp. 573-74. 

2. Sarka Guiidusa v. State,, 3S Cut. !•. T. 
79 at p. 81 : 1969 Orissa 102. 
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he must prove that the said unsoundness of mind was of a degree and native 
to fulfil one of the tests as laid down in the said section, namely, that by 
reason of such unsoundness of mind he was incapable of knowing the 
nature of the act or that he was doir^ what is either wrong or contrary to 
law.^ A person is presumed to be responsible for his action and^the natural 
consequence thereof, unless he affirmatively proves that he is entitled to 
exemption from criminal liability. In order to bring the case within the 

exemption under this section the accused must prove that at 
the time -of committing the offence he was Jabouring under a 
defect of reason which had been caused by unsoundness of 
mind with the result that he was rendered incapable of know- 
ing the nature of the act and that he was doing what was 
either wrong or contrary to law.^ To get the benefit of the section the 
accused must establish any one of the three elements necessary under the 
section, namely, incapability of knowing (1) the nature of the act, or (2) 
that the act was contrary to law, or (3) Chat it was wrong,® 


Proof of one of 
three elements 
to get benefit of 
the section. 


All the ingredients of Sec. 84 must be fulfilled before the plea of in- 
sanity succeeds. /The ingredients which must be proved under the sec- 
tion are : 


(d) that the acccused was insane, 

{b) that he was insane at the time when he committed the act and 
not merely before or after the act, and 

(r) that as a result of the unsoundness of mind the accused was 
incapable of knowing the nature of the act or that he was doing 
what was really wrong or contrary to law. 

There is no rule that once insane always insane or that now sane he 
must have been sane before.^ 

^ This provision embodies the fundamental maxim of criminal law — 

actus non facit reum nisi mens sit rea — (an act does not con- 
diti'ons** for 'the guilt unless done with a guilty intention). In order to 

applicability of constitute Crime, the intent and act must concur, but in the 
the section. case of insane persons, no culpability is fastened on them as 

they have no free will {Jurists nulla voluntas est)Y^lt is necessary 
for the application of Sec. 84, I, P. C. to show, (1) that the accused was of 
unsound mind ; (2) Ihat he was of unsound mind at the time he did the act 
and not merely before or after the act ; and (3) as a result of unsoundness of 
mind he was incapable of knowing the nature of the act or that he was doing 
what was either wrong or contrary to law/ It is not therefore every person 
mentally diseased who ipso/acto is exempted from criminal responsibility.®/ 


1. Digendra v. State, 74 C. W. N. 231 
at p. 241. 

2. Kalicbaran v. Emptror. A. I. R. 1948 
Nag. 20 (2) at p 23. 

3. Asbiruddin Ahmed v. Emperor. A. 1. R. 
1949 Cal. 182 at p. 183 : 5 C. W. N. 237 : 
50Cr. L. J. 255 ; Funcha. A. I. R. 1932 
All. 233 : 33 C. L.J. 741 ; see also 


Baswactrao Bajirao v. Emperor, A. I. K, 
1949 Nag. 66: I. L. R. '1848) Nag. 7ll: 
50 Cr L.J. 181. 

4 . Sarka Guodusa v. State, 35 Cut. L. T. 79 

at p. 81 : A. I. R. 1969 Orissa 102. 

5. V.Ambiv. State of Kerala, (1962) 2 Cr. 
L.J. 135 at p. 140. 
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What must be 
established to 
attract the provi- 
sions of this see- 
Uon. 


To attract the provisions of Sec. 84, L P.. C., it must be established 

that the person, at the time of doing the act, was, by 
reason of unsoundness of mind, incapable of knowing the 
nature of the act or that he was doing what was either 
wrong or contrary to law. It must be clearly established 
^ that, when the act was committed, the accused was labour- 

such a defect of reason as not to know the nature and quality 
of the act he was doing or if he did know it, that he did not know he was 

doing what was wrong. Merely establishing that sometime prior to the occur- 
rence the accused had suffered from derangement of the mind and that even 
subsequently he had behaved in a strange manner or had been taciturn, 
moody or saturnine will not be sufficient to bring his case under the exemption. 
In Queen-Empress v. Kadar J>fasyer^ it was made out in evidence that the 
accused had been suffering from mental derangement for some months prior 
to the day of the occurrence, that he often complained of pain in his 
head and that on one occasion he was seen eating potsherds. It also appeared 
from the evidence that, when the enquiry, preliminary to the commitment, 
was taken up, he was found not to be in a fit state of mind to be able to make 
his defence and the enquiry had to be resumed after more than a year. The 
murder, it was found, was committed without any sane motive. 

After referring to the burden of proof under Sec. 105 of the Evidence 
Act, with reference to Sec. 84, I. P. C., it was observed as follows ; 


“This provision of our law, which is in substance the same as that 
laid down in the answers of the Judges to the questions put to them 
by the House of Lords in McNaughten’s case shows that it is only 
u nsoundness of mind which materially impairs the cognitive faculties 
of the mind that can form a ground of exemption from criminal 
responsibility, the nature and the extent of the unsoundness of mind 
required being such as would make the offender incapable of knowing 
the nature of the act, or that he is doing what is wrong or contrary 
law. Instance of unsoundness of mind of this description would 
be such as these : A person strikes another, and in consequence of an 
insane delusion thinks he is breaking a jar. Here he does not know 
the nature of the act. Or he may kill a child under an insane 
delusion that he is saving him from sin and sending him to heaven. 
Here he is incapable of knowing by reason of insanity that he is doing 
what is morally wrong. Or he may under insane delusion believe an 
innocent man whom he kills to be a man that was going to take his 
life ; in which case, by reason of his insane delusion, he is incapable of 
knowing that he is doing what is contrary to the law of the land.” 


On the fact of the case, it was held, that it had not been shown that 
the accused, at the time he killed the child, was, by reason of uiisoundness 
of mind, incapable of knowing the nature of the act. It State oj Madhya 

Pradesh v. Ahmadulla,^ it was affirmed that the burden of 
Supreme Court’s proof that the mental condition of the accused was at the 

crucial point of time such as is described by Sec. 84 lay on 
accused who claimed the benefit of this exemption. Their Lordships quoted 


1. I. L R. 23 Cal. tU4 at p. 607 ; Hiranya 33'J at p. 342. 

Kumar v. State. 1969 A. \V. R. ^H. G.) 2. A. I. R. 1961 S. C. 998. 
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with approval a passage in Henrj> Perry, ^ the decision of the"Gourt of Criminal 
Appeal in England, where the learned Chief Justice said : 

‘Every inan is presumed to be sane and to possess a su6ficient decre^ 

the contrary is proved- 
To establish insanity it must be clearly proved that at the time of 

an^t to^l^o^^tb"^*^? such defect of reason 

quality of the act which he is commit- 

momf^r fh^ f distinguished from the 

moral or, if he does not know the nature and the quality of the act he 

IS committing that he does not know that he is doing wrong.*' 

♦V the light of the above principles the Madras High Court in 

t^he undernoted case held that there was no basis, on the evidence fn the case 
for finding that, at the time of the occurrence, the accused was of unsound 

Th^Aln^Sr doing or that he was do^^ wrong 

Jhrf f Th accused perfectly understood whit he wfs 

Htde sat^nW • if^ observed that the accused looked a 

itin M u *K g*‘ave or gloomy it means 

u®®” Sudty of a heinous offence^patricide, and remorse must 

Ih ?^u^**^* attempted to cover the enormity of the crime by statinff 

that the deceased was not his father P W 1 and P w o o u • ^ 

the sane „,enta. condition of the accusfd time ofreVc^u'rrere.^^"' 

6 Burden of proof.-The doctrine of burden of proof in the context of 

Burden of proof stated as follows : (I) The prosecution mu.t 

of ihe prostcu- P ve beyond reasonable doubt that the accused had com- 
tion and of ihe minted the offence with the requisite mens rea ; and the burden 
accused. on the prosecution from the begins 

eK the end of the trial; (2) there is a rebuttable Dresifmo 

tion that the accused was not insane, when he committed the crime in ?he «enL 
laid down by Sec. 84 of the Penal Code. The accused mav rphi ? Jr k '“V ” 
before the Court all the relevant evidence— oral documentarv 'or P^^cing 
tial but the burden of proof upon him is no M^ht a 

party to civil proceedings; and (3) even if the accused u? 

establish conclusively that he was insane at the time he committed the offence^ 

ti “f. r =LH“r - ‘I 

,1... .h. g«„.i bu,d.„ or pro., o„ p,o«oo;r”.‘‘, z Sthis:! 

it IS for the accused to discharge the burden of oroof that v»p ri;,! . 

know the nature of the criminal acts committed by him.^ 

sroXt z-r 

what he is doing is either wrong or contrary to llw.« ^ 


1 . 

2 . 


3. 


14 Gr. App. Rep. 48. 

ooS* Govindaswami. A. I. R. 196S Mad. 
283 at PP. 285, 286 : (1965) 2 M. L. J. 
489 at pp. 492-93. 

State V, Emerciano Lemoa, A. 1. R. 1970 

I. p. a— 


4. 

5. 


Goa 1 at p. 6. 

Ibid* at p. 4. 

Digcndra v. The Staley 74 C, W, N. 231 

ai p. 
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The burden of establishing the plea of insanity is, by virtue of Sec. 105 
of the Evidence Act, on the accused. But, as pointed out by Subba Rao, J. 
(as he then was^ in Ddhyabhdi Chhajofibhii 'Thdkkdf v. Stdte oj (rujdtdt.^ the 
evidence of that falls short of proving insanity may still raise a reasonable doubt 
about the existence of the requisite intention. At page 1568, Subba Rao, J., 
has expressed himself in the following terms : 

“The doctrine of burden of proof in the context of the plea of 
insanity may be stated in the following propositions : (1) The prose- 
cution must prove beyond reasonable doubt that th€ accused had 
committed the offence with the requisite mens red ; and the burden of 
proving that always rests on the prosecution from the beginning to the 
end of the trial ; (2) There is a rebuttable presumption that the 
accused was not insane when he committed the crime in the sense 
laid down by Sec. 84 of the Indian Penal Code; the accused may 
rebut it by placing before the Court all relevent evidence— oral, 
documentary or circumstantial, but the burden of proof upon him is 
no higher than that rests upon a party to civil proceedings ; (3) Even 
if the accused was not able to establish conclusively that he was 
insane at the time he committed the offence, evidence placed before 
the Court by accused or by the prosecution may raise a reasonable 
doubt in the mind of the Court as regards one or more of the ingre- 
dients of the offence, including mens red of the accused and in that 
case the Court could be entitled to acquit the accused on the ground 
that the general burden or proof vesting on the prosecution was not 

discharged.** 


This passage was considered in the subsequent decision of the Supreme 
Court in Bhikari v. State oj Uttar Pradesh,^ Mudholkar J., referring to the above 
passage, has observed as follows : 


“If upon the evidence addused in the case whether by the prorecu- 
tion or by the accused a reasonable doubt is created in the mind ot 
the Court as regards one or more of ‘the ingredients of the oRenc® 
including mens tea of the accused he would be entitled to be acquitted. 
This is very different from saying that the prosecution must als 
establish the sanity of the accused at the time Sg 

offence despite what has been expressly provided for in Sec. 105 ot the 
Evidence Act.** 

In Faiasena v. Reeinam,^ the Privy Council had to deal with ourden of proof 

^ hv'thToroLcuUon will not be absolved from provmg the guilt of 
ihl accuse^ beyond reasonable doubt; having regard to the plea taken by him 

and the evidence adduced in the case.^ 

“All persons who have reached the age of discretion (fourteen years) are 
presumed m be sane and criminally responsible**. 

flOth Ed., p. 45) “ and in cases where a person subject to attacks of insamty 




(1965)2 S.C.J. 531 : (19C4> 
361 at pp. 1563, 1568. 

A. T. R. 1966 S. C. I at p. 
|VI. L. .]• (Cr.) 561 : (1966) 


7 S. C. R. 

3 : (1966) 
2S, C.J. 


281 : (1965) 6 S. C. R. 194. 

3. (1970) 1 All E. R. 219. ^ 

4. Navier Marollc, (1970) 2 M* L.J.400 
at pp. 469-70, 
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has lucid intervals, the law presumes the offence of such person to have been 
committed in a lucid interval, unless it appears to have been committed in 
the time of his distemper. It lies on the accused to prove that he was insane 
at the time of the commission of an offence, so as not to be liable to punish- 
ment as a sane person.” 

Same is the law in India, 


Section 105 of the Evidence Act throws the burden proving the existence 
of circumstances bringing the case under Sec. 84, I. P. G., on the accused and 
directs ^‘the Court shall presume the absence of such circumstance’’,^ 

There is no doubt that the burden of proving an offence is always on 
the prosecution and that it never shifts. It would, therefore, be correct to say 
that intention, when it is an essential ingredient of an offence, has also to be 
established by the prosecution. But the state of mind of a person 
can ordinarily only be inferred from circumstances. Thus if a person 
deliberately strikes another with a deadly weapon, which according to the 
common experience of mankind is likely to cause an injury and some- 
times even a fatal injury depending upon the quality of the weapon 

and the part of the body on which it is struck, it would be reasonable to 

infer that what the accused did was accompanied by the intention to cause a 

kind of injury which ,m fact resulted from the act. In such a case the pro- 
secuuon must be deemed to have discharged the burden which rested upon 

It to establish an essential ingredient of the olTence, namely the intenti->n 
of the accused inflicting a blow with a deadly weapon. Section 81- of the 
Indian Penal Code can no doubt be invoked by a person for nullify ine the 
evidence adduced by the prosecution by establishing that he was at the 
relevant time incapable of knowing the nature of the act or that what he 
vvas doing was either wrong or contrary to law. Now it is not for the prosecu- 
tion to establish that a person who strikes another with a deadly weapon was 
incapable of knowing the nature of the act or of knowing that what he was 

doing was either wrong or contrary to law. Every one is presumed to know 

the natural consequences of his act. Similarly every one is also presumed 
to know the law. These are not facts which the prosecution has to estabUsh 
It IS for this reason that Sec. 105 of the Evidence Act places upon the 

accused person the burden of proving the exception upon which he replies 2 
It will be observed that the burden of establishing ‘‘unsoundness of m^nd is 

cast upon the defence”.^ This is in accordance vvith reason, for as Rolf" 
B., told the jury in a case : “Every man committing an outrage on the person 

or property ol another, must be, in the first instance, taken to be Tr’espon 

sible being. A man going about the world marrying, dealing, and LlhiT as 
If he were sane, must be presumed to be sane till “he proves the co ^ry 


1 . 


2 . 

S. 
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The question therefore would be, not whether the prisoner was of sound 
mxnd, but whether he had made out to their satisfaction that he was not of 
sound mind.^i But while it is so as a strict matter of law, since the Court has 
to find the mens rea, it is not precluded from considering the plea if the mate- 
rials foi it are sufiiciently on record.^ 

For the purpose of obtaining the benefit of Sec. 84 the accused will 
have to establish the circumstances which alone will enable him to clain the 
said benefit.^ 

T he burden of proof of insanity is on the accused. Mere possibilities 
cannot however be sufficient to discharge the onus. It is not easy to lay 
down the tests as to how insanity within the ambit of Sec. 84, 1. P. C., is 
to be established. Insanity at the time of the commission of the act is 
to be established. If on the evidence it is found that the accused had guilty 
consciousness, the plea of insanity must be rejected. In so judging, the 
antecedent and subsequent states of the mind of the accused are relevant to 
judge the state of his mind at the time of the commission of the offence.^ 

It lies on the prosecution to prove the charge against an accused person 

beyond all doubt.® Answering the question whether in a 
Whether in a criminal trial a situation may arise when it is incumbent on 

accused to prove his innocence. Viscount Sankey, L. G., 
accused to prove concurrence with the other Law Lords said® : “Through- 
innocence. out the web of the Lnglish Criminal Law one golden thread 

is always to be seen, that it is the duty of the prosecution to 
prove the prisoner’s guilt subject to what I have already said as to the 
defence oJ insanity and subject also to any statutory exception.” The Lord 
Chancellor went on to observe: “It is not till the end of the evidence that a 
verdict can properly be found and ... at the end of the evidence it is not 
for the prisoner to establish his innocence but for the prosecution to establish 
his guilt. But while the prosecution must prove the guilt of the prisoner, there 
is no surh burden laid on the prisoner to prove his innocence, and it is suffi- 
cient for him to raise a doubt as to his guilt. ... No matter what the charge or 
where the trial, the principle that the prosecution must prove the guilt of the 
prisoner is part of the common law of England and no attempt to whittle it down 
can be entertained.” Russell on Crime,'^ remarks that the above observations 

seem to have been somewhat modified in Mancini v. Director of 
Ruisell’s view. Public Prosecutions by Viscount Sankey, L.G., who said: ^*Wool- 

mington's case is concerned with explaining and reinforcing the 
rule that the prosecution must prove the charge it makes beyond reasonable 
doubt, and, consequently, that if on the material before the jury, there is a 
reasonable doubt, the prisoner should have the benefit of it. The rule is of 
general application in all charges under the criminal law. The only exceptions 
arise, as explained in W ooimington^s case in the defence of insanity and in 
offences where onus of proof is specially dealt with by statutes . . Woolmington^s 
case was one in which the defence to the charge of murder was that of pure 

Orissa 102 at p. lUS. 

5. Kamla Singh V. Slate A. I. R. 1955 Pat. 
209 at p. 2 12 iD. B.) ; 1955 Cr. L. J. 825. 
relying on the decision of the House of 
Lords in Woolmington v. Director of 
Public Prosecutions, (1935) A. C. 462 i 
104L.J. K. B. 433. 

U. Woolmington's case, supra. 

7. mh Ed. Vol. I . p. 38. 

8. (1942) A C. 1 : 28 Ur. App, R. 65, 
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accident in circumstances not alleged to amount to criminal negligence. The 
prisoner gave evidence to that effect and my noble and learned friend, Lora 
Sankey, lays it down that if the jury are either satished with his expla- 
nation or, upon a review of all the evidence are left in reasonable 
doubt whether, even if his explanation be not accepted, the act was uninten- 
tional . . . the prisoner is entitled to be acquitted.’*^ A proposition to the 
same effect, but in different language, had been laid down by Lord Reading, 
G. T- in connection with a charge of receiving recently stolen goods 
in R. V. Abramooitch, and was approved in the Woolmington decision. 
‘‘The law on this subject is thus finally established and is, I think, 
perfectly clear.” In Chan Kan v. the Judical Committee observed 

that “in cases where the evidence discloses a possible defence of 
self-defence the onus remains throughout on the prosecution to establish 
that the accused is guilty of the crime of murder and the onus is 

never upon the accused to establish his defence any more than it is for him 

to establish provocation or any other defence apart from insanity. Since the 
decision of the House of Lords in Woolmington v. Director oj Public Prosecutions 
and Mancini v. Director oj Public Prosecutions^ it is clear that the rule with 
regard to onus of proof in cases of murder and manslaughter is of general 
appplication and permits of no exceptions save only in the case of insanity, 
which is not strictly a defence.** 

If unsoundness of mind is urged as a ground of exemption from liability, 
it is for the person who seeks the exemption to prove it. The accused must 
not leave the condition of his mind at the time of the commission of the 
offence in doubt, but must satisfy the Court that it was such, that he was 
incapable of knowing the nature of the act or that what he was doing was 
either wrong or contrary to Law. Accused’s condition, antecedent and subse- 
quent to the commission of the crime is relevent only in so far 
Accused not en- AS it might assist the Court in coming to a conclusion as to his 

titled to exemp mental capacity at the time when he committed the act. The 

tioo merely by accused cannot get the benefit of Sec. 84 by merely creating 

a reasonable doubt in the mind of the Coun t about the 
mind of the existence of circumstances bringing his caee wxthm the 
Court. exception. 


The burden of proof resting on the accused to prove the insanity is no 

doubt not so onerous as the burden of proof resting upon 
Burden of proof the prosecution to prove the fact that accused committed 
rcstiogon accus the act with which he is charged. As observed by Viscount 

ed to prove in- Hailsham, L. G., in Sodeman v. Rex'^ : 

sanity is not so 

onerous as on 

prosecution to 

prove guilt. 


‘•the burden in case in which an accused has to prove insanity 
may fairly be stated as not being higher than the burden which rest * 
on a plaintiff or defendant in civil proceedings.” 

As to what is the burden resting upon a plaintiff or defendant in civil 
proceedings, can best be stated in the words of Wiiles, J., in Cooper w, SladeA 
That learned Judge referred to an ancient authority in support of what he 
termed : 

“the elementary proportion that in civil cases the propondcrance 
of probability may constitute sufficient ground for a verdict.” 


1. Chan Kan v. R., fl955) A. C. 106 

2. Ibid, 


S. (1936j2 All E. R. Udb. 

4. L, C. 746. 
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Applying this rule of burden of proof, if on a consideration of the pro- 
secution evidence and the evidence led by the accused the Court comes to the 
conclusion that th' re was a probability of the accused being legally insane 
at the time of the commission of the crime, he would be entitled to be 
acquitted on the ground of insanity. 

T his is quite different from holding as was held in Parbhoo v. Emperor^ 
which has gone to the extent of saying that the accused is entitled to be 
acquitted on the ground of insanity even if a reasonable doubt is created in 
the mind of the Court whether he is or is not entitled to the benefit of the 
exception under Sec. 84.^ 

ikio. St ite of Madhya Pradesh v. Ahmidullaf^ it was observed by the 
Supreme Court that “the burden of proof that the mental 
in Supreme Com t <^ondition of the accused was, at the crucial period of time, 
decisions. such as is described by this section lies on the accused who 

claims the benefit of this exemption”,^ Reading, C. J., in 
Henry Perry^ observed : “The crux of the whole question is whether this 
man was suffering from epilepsy at the time he committed the crime. Other- 
wise it would be a most dangerous doctrine if a man could say, *I once had 
an epileptic fit, and ever> thing that happens hereafter must be put down to 
that*.” Proceeding further the learned Chief Justice said : “Every man is 
presumed to be sane and to possess a sufficient degree of reason to be 
responsible for his acts unless the contrary is proved. To establish insanity 
it must be clearly proved that at the time of committing the act the party 
is labouring under such defect of reason as not to know the nature and 
quality of the act which he is committing — that is, the physical nature and 
quality as distinguished from the moral — or, if he does know the nature and 
quality of the act he is committing, that he does not know that he is doing 

wrong There is, however, evidence of a medical character before 

the jury, and there are statements made by the prisoner himself, that he 
has suffered from epileptic fits. 1 he Court has had further evidence, 
especially in the prison records, of his having had attacks of epilepsy. But to 
establish that is only one step ; it must be shown that the man was suffering 
from an epileptic seizure at the time when he committed the murders ; and 
that has not been proved.*’ In State oj Madhya Pradesh v. Ahmidulla,^. Ayyan- 
gar,J., observed : “In this connection the Courts below have failed to take 
into account the circumstances in which the killing was compassed. The 
accused bore ill-will to Bismilla and the act was committed at dead of night 
when he would not be seen, the accused taking a torch with him, access to 
the house of the deceased being obtained by stealth by scaling over a wall. 
Then again, there was the mood of exaltation which the accused exhibited 
after he had put her out of her life. It was a crime committed not in a 
subsequent mood of insanity but one that was preceded by careful planning 
and exhibiting cool calculation in execution and directed against a person 

who was considered to be the enemy.” 

Where the defence of insanity is urged, the burden rests upon the accused 

to establish his insanity : this burden is no higher than 
Burden of proof burden which rests upon a plaintiff or defendant in civil 

of -*“l proceedings.’ In R, v. Carr-Briant,^ it was decided that 

cascsf*' where either by statute or at common law some matters 

presumed against an accused person unless the contrary is 


1. A. I. R. 1941 All. 402{F. B.). 5. 

2. V. Ambi V. State of Kerala. 0962) 2 Gr. 6. 

L. 1. 135 at p. 140. 

3. A. I. R. 1S61 S. C. 998 at p. 999. 

4. I’ld^ Sec. 105, Indian Evidence Ad. lUust- 8. 
ration (<i) . 


14 Cr App. Rep. 4 . 

A. T. R. 1961 S. G. 990 at pp. 1001-2. 
Ptr Viscount Hailsham, L. C., in Sodc 
man V. R., (1936) 2 All E. P. lliS. 

( 1 943) K. B. 607. 
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proved, the jury should be directed that it is for them to decide that the 
contrary is proved, and that the burden of proof required at the hands of 
the prosecution in proving the case beyond a reasonable doubt and that 
the burden may be discharged by evidence satisfying the jury of the 
probability of that which the accused is called upon to establish. This is 
often cited as showing that where an onus is placed on an accused person it 
may be discharged by proving what would be enough to support a verdict in 
a civil action, and that, to use the words of Willes, J , in Cooper v. Slade^ in 
“civil cases the preponderance of probability may constitute sufficient 
ground for a verdict**.^ The older English cases, ^ it was laid down that 
where insanity was urged, the burden was on the accused to prove that he 
was insane at the time of the commission of an offence so as not to incur 
criminal liablity as a sane person. Russell on Crime,* states that “the modern 
rule is not so strict since the case of Woolmington v. Director oj Public Prosecu- 
tions,^ in J935 and it is not established that the prisoner need do no more than 
adduce evidence (or draw their attention to evidence adduced by tho prosecu- 
tion) which raises in the minds of the jury a reasonable doubt as to his sanity. 
The jury may draw the inference of insanity from direct evidence or from 
the appearance and conduct of the accused at his arraignment or trial.** 


Turning now to the Indian law, it may be taken that the preponderance 

of authority is for the proposition that where any general 
Allahabad view, exception pleaded by an accused person, he is entitled to be 

acquitted if on a consideration of the evidence as a whole 
(including the evidence in support of the plea of the general exception) a 
reasonable doubt is created in the mind of the Court whether the accused 
person is or is not entitled to the benefit of the general exception.® But a 
Bench of the Madhya Bharat High Court has disagreed with the decision of 
the Full Bench of the Allahabad High Court in Prabhoo v. Emperor,*^ and 

has held that the accused must affirmatively prove the 
Madhya Bharat circumstances bringing his case within the exception in this 
''**'^* section and applying this rule of burden of proof, if on a 

consideration of the prosecution evidence and the evidence led by the accused 
the Court comes to the conclusion that there was a probability of the 
accused being legally insane at the time of the commission of the crime, he 
would be entitled to be acquitted on the ground of insanity.® The Nagpur 
High Court took substantially the same view and said that the accused 

must establish his insanity and while recognising that his 
Nagpur view, burden is not higher than that of a plaintiff or defendant in a 

civil litigation, merely creating a doubt about sanity is 
not the degree of proof required by the law having regard to the definition 


1. (18:8)6H. L. C. 746 at p. 772. 

2. Per Lord Goddard. L. J , in R. v. Dunkir, 
(1957) 3 W. L. R. 330 a* p. 334. 

S. R. V. Stokes, (1884) 3 C. & K. 185 ; R. 
V. La>lon. (1849) 4 Cox. 149 ; R. v. 
Olivtr Smith, (1910) 6 Cr, ApP. R. 19. 

4. nth Ed.. Vol. I. p. 109. 

5. (1933) A C. 452 : 25 Cr. App. R. 72. 

6. Prabhoo v. Emperor, A. I. R. 1941 All. 
402 at p. 410 (F. B.) : I. L. R ( .941) All. 
843: 1941 A. L. J. 619: 197 1. C. 525 : 
43 Cr. L. J. l77 ; see also Emperor v. U. 
Damapala, A. I. R. 1937 Rang, 83 (F 


B.) : 38 Cr. L. J. 524 ; Narayana Raut v. 
Emperor, A. I. R. 1948 Pat. 294 (D. B.) : 
49 Cr. L. J. 406 ; Kamla Singh v. State, 

A. I. R 1955 Pat. 209 iD. B.) • 1955 Cr. 
L.J 825 ; Nilai Naik V. State, A. I. R. 
1957 Orissa 163 (D. B ) : 1 L. R. (1957) 
Cut. 408 ; 23 Cut. L. T. 203 : 1957 Cr. 
L J.875. 

7. A. 1. R. 1941 All. 402 (F. B.) : 43 Cr, 
L.J. 177. 

8. Kashitam v. State, A. 1. R. 1957 M.B. 
104 at pp. 105, 106 (D B.) : 1956 Madh, 

B. L. R. 1275 : 1957 Cr. L.J. 370. 
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of “proved** in Sec. 3 of the Indian Evidence Act ; it, therefore, held that 
the accused must establish facts required for an affirmative finding about 
insanity.^ But this view has been overruled by the Supreme Court in the 
case of Dahyabhai Chhaganbhai Thakkar v. State of Gujarat.^ In In re Pappathi 
Ammal^ Ramaswani, J., spoke about the McNaughten Ru'.es regarding 

the defence of insanity and observed ; **In one 
McNaughien respect, however, the apparent rigour of the Rules has been 
Rule^. relaxed, or at all events the law has been clarified to the 

advantage of the accused. The McNaughten Rules require 
that the defence of insanity must be clearly proved. It has since been laid 
down that the burden of proof which rests on the accused is not as heavy as 
that which rests on the prosecution, but may be stated as not being higher 
than that which rests on a party in civil proceedings It may therefore be 
discharged by evidence satisfying the jury that on a balance of probabilities 
he was insane within the meaning of the McNaughten Rules,’ *-^ His Lord- 
ship then summarised the law relating to the plea of insanity thus : “The 
law in India regarding the defence of insanity may be summed up as 

follows® : “The defence of insanity is raised mostly in cases 

Plea of insanity— where the accused has been charged %vith offences under 
Law summarised. Secs. 302 or 304, Indian Penal Code. Insane individuals 

seem to display a marked propensity for the commission of 
the atrocities of crimes. Their objects of attack have usually been thoK 
whom they had loved and cherished The authors of the Penal Code, in 
dealing with this class of criminal, merely enacted the rule of English law as 
laid down in McNaughten^s case.” 


The following propositions were laid down in that case : (a) No^ith- 
standing the accused did the act complained of, with a view, under the influ- 
ence of insane delusion, of redressing or revenging some supposed grievance 
or iniury, or of producing some public benefit, he is, nevertheless, punishable, 
accor^ding to the nature of the crime committed, if he knew at the time of 
committing such crime, that he was acting contrary to law. (6) and {c) Every 
man is to be presumed to be sane and to possess a sufficient degree of reason 
to be responsible for his crimes, until the contrary is proved and to 
establish a defence on the ground ^f insanity it must clearly be proved that 
at the time of committing the act the accused was labouring under such a 
defect of reason, from disease of the mind, as not to know the nature and 
oualitv of the act he was doing, or if he did know it, he did not know he vyaa 
dXg what was wrong. C^) A person under an insane delusion as to ejusung 

facts must be considered in the same situation as to responsibiUty a^^^^ 

facts with respect to which the delusion exist were real, {e) It is for the 
•ury to decide as to whether the accused was insane or not at the time he 

Committed the crime. 

Section 84 of the Indian Penal Code provides : 

“Nothing is an offence which is done by a person who, at the time 
of doing it, by reason of unsoundness of mind, is incapable of know- 
ing the nature of the act or that he is doing what is either wrong or 

contrary to law.** 


1 . 


2 . 

S. 

4r 


Ramhitram Ratnadhar v. State of M.P., 

A I R. 1956 Nag. 187 at p. 190 D. B.) : 5. 

1956 N. L.J. 304. 

a i r. 1964 S. C. 1563 at p. 1568. 

a" I. R. 1959 Mad. 239 at P. 243. 

n, V. Carr-Briant. 1943 K. B. 607 : 29 C^t 


App. Rep. 76 ; ( 1936) W. N. 190, 
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It is necessary for the application of the section to show that (a) the 
accused warof u"Iund mind, (F) he was of unsound mind at the Ume he 
the act and not merely before or after the act. (c) as a result of unsound- 
ness of mind he was incapable of knowing the nature of the act or that he was 

doine what was either wrong or contrary to law. r ^ 

unsoundness of mind is urged as a ground of exemption from liabiUty, 

it is for the person who seeks the exemption to prove it. The 

n j f rcnf accuscd must AOt leave thc condUion of his mind at thc tiioe 

on^fanit? oa of the commission of the offence in doubt, but must satisfy 
accused. the Court that it was such that he was incapable of know- 

ing the nature of the act or that what he was doing was 

either wrong or contrary to law. Accused's condition antecedent and sub- 
sequent to the commission of the crime is relevant only in so far as it might 
Lsist the Court in coming to a conclusion as to his mental capacity at the 

time ^j^at on former occasions, the accus^ had occasionally 

been subject to insame delusion or had suffered from 
derangement of the mind or that subsequently he had at 
times behaved like a mentally dedcient person is per se in- 
sufficient to bring his case within Sec. 84. Uncontrollable 
impulse co-existing with the full possession of the reasoning 
powers is no defence :n law nor is moral insanity, i. e. exis- 
tence of delusion which indicate a defect of insanity such as will relieve a 
person from criminal responsibility, any defence m law. 

^ It is not mere eccentricity or singularity m manner that will suffice to 
establish the plea of insanity ; it must be shown th^at the prisoner had no 
competent of his understanding so as to know that he was doing a wrong 
thing in the particular act in question. If there is evidence of premeditation 
and design or evidence that the prisoner after the act m question tried to 

resist arrest, the plea of insanity may be negatived. . 

There is a clear distinction between legal msanity and medical msanity. 

Courts are concerned with the legal and not with the 
Distinction be- medical view of the question. A man may be suffering 
tween legal in- from some form of insanity in the sense in which the term 

is used by medical men but may not be suffering from 
unsoundness of mind as described in Sec. 84. If the fact 
showed that the accused knew that he had done something wrong, it did not 
matter how, though he might be insane from the medical point of view, he 
could not be exonerated under Sec. 84. The Indian cases embodying these 
orinciples are : Kalicharan v. Emperor,'^ Ashiruddin Ahmad v. Emperor,^ Puncha v. 
Ember or, Hemuv. State,^ In re Sankappa Subbigudu v Emperor,'^ In re 

Govindaswami Padayachi,^ In re Rajagopala Ayyangar,'^ Basivant Rao v. Emperor,^^^ 
Kulandi Thevar v. Emperor,^'^ Kashiram v. State,'^^ Chenna Basappa v. State of 
Mysore, Nitai Naick v. State,^*‘ Kherajmal v. State, Hagroo v. State,"^^ Emperor 


Temporary de- 
rangement of 
mind not suffi- 
cient to attract 
this section. 


V. Gedka Goala.^’^ 

1. R. A- Nelson, Indian Penal Code, 5lh Ed., 

p. 141 and foil. V. B. Raj'u, I. C. S., Penal 
Code. pp. 281 to 302 ; S. K. L. Ratan, 
Culpable Homi'‘ide (M. L. J.). p. 163 J 
Ratanlal, Law oj Crime, 16tbEd., p. 16‘J 
and foil. _ , 

2. A. 1. R. 1948 Nag. 20(2): 48 Cr. L. J. 
377. 

3. A. R. 1949 Cal. 182 s 50 Cr. L.J. 255. 

4. A. I. R. 1932 All. 233. 

5. A. I. R. 1951 Sau. 19 : 52 Cr. L, J. 369, 

6. A. I. R. 1941 Mad. 326. 

7. A. I. R. 1925 Mad. 1238. 

8* A. I. R. 1952 Mad. 174. 

9. A. I. R. 1952 Mad. 289. 
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10. A. I. R. 1949 Nag. 66. 

11. A. I. R. 1950 M. W. N. Cri. 95 : A. I. R. 
1950 Mad. 592. 

12. A.l. R. 1957 M.B. 104 : 1957 Cr. L.J. 
370. 

13. A. I. R. 1957 Mys.68:l957 Cr. L, J. 

985. 

14. A. I. R. 1957 Orissa 168 : 1957 Cr. L.J. 
875. 

15. A. I. R. 1955 Sau. 13 : 1955 Cr. L.J. 63. 
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The question as to whether accused was mad at the time of 
occurrence so as to attract the application of Sec. 84, I. P. C., is a question of 
fact to be decided on merits in each case on the facts of that case. Such 
decision has to be made with reference to the law on the subject as indicated 
in the above decisions. Madness can be of different types and forms and 
acts of mad roan do not necessarily follow a set pattern and conform to a 
normal standard. The act of one man may be different from act of another 
man oven under similar circumstances. If a man was mad at the time of 
occurrence, though he was sane at the time of trial, he may not be able to out 
lorward at the trial, pleas describing how he really felt and the state of his 

mind m the same way as an accused who was not mad at the time of 
occurrence.^ ^ 


It is noteworthy that in Engand the burden of proof under Sec. 2 (21 

of the Homicide Act on an accused person charged with 
English law. murder raising a defence of diminished responsibility due 

to abnormality of mind has been held to be not as heavy as 
the burden of proof on the prosecution ; the accused’s burden was only that 
of establishing preponderance of probability and if it was in his favour the 
verdict should be culpable homicide only.2 In conclusion it is submitted 
that the proposition enunciated in Prabhoo v. Emperor,^ and other 

authorities cited along with that Full Bench decision 
Conclusion. correctly reflects the warrant of authority and harmonises 

with the cardinal principles of criminal jurisprudence in 
India as well as in England. Section 105 of the Indian Evidence Act provides 
the prosecution with an additional support to establish its case beyond 
reasonable doubt but with an option to the defence to deprive the prosecution 
of this support and thus to make it stand exclusively on the strength of its 
own evidence leaving the presumption under Sec. 105 out of cons^ideration. 
This section in substance lays down three propositions : (1) the prosecution 
shall be judged on the assumption that no exception existed ; (2) the presump- 
tion is rebuttable ; and (3) the fact, if any, sufficient to rebut the presumption 
has to be proved by the defence. That being so, the moment that 
presumption is rebutted by the defence, the onus under Sec. 105 has to be 
taken as discharged. The defence has not affimatively to prove beyond doubt 
that the prisoner was of unsound mind and that by reason of unsoundness of 
mind ivas incapable of knowing the nature of the act. The defence has 
only to demolish the aforesaid presumption laid down against the prisoner 
under Sec. 105 and not to prove beyond reasonable doubt the opposite of the 
presumption."* 

The burden of proof that the mental condition-of the accused was, at 
the crucial point of time, such as is described by this section lies on the 
accused who claims the benefit of this exemption.® 


It is now well settled that in order to succeed in a plea of insanity, the 
accused has to establish, firstly, that at the time of committing the offence 
he was of unsound mind, and secondly, that the unsoundness of mind was 
of such a degree that he was incapable of knowing the nature of the act or 
that what he was doing was either wrong or contrary to law. It is also undis- 
puted that the burden of proof in the matter rests upon the defence. The 
real question is what is the nature or the extent of the burden of proof 
which rests upon the defence in oider to succeed in the plea of insanity. 


1. Jn re Padala Suryanarayaca, A. I. R. 

1965 A. P. 28 at p. 31. 

2. R. V. Daubar, (1957; 2 All. E. R. 737. 

S. A. I. R. 1941 All 402 (F. B.). 

Kamla Siogh, v. State, A. T. R. 15 j 55 Pat, 


r09 at pp. 213, 214 (D. B.) : 1955 Cr. L. J. 

5. State of Madhya Pradesh v. Abmadulla, 
A. I. R. 1961 b. G. 998 at p. 999 : (1961) 
1 K.r, L. B. 389 ; 196I Jab. L. J. I06C», 
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The burden of proof which rests upon the defence in order to succeed 

in a plea of insanity under Sec. 84, 1. ^proving^th^ guilt oT the 

:;cut drCTa? the pr discharged if the defence -^^tabUshe, ^ fa^^^and 

^he comm^ssloi^^^^ '^tmendon'S'^^S^c ^84 

ness of his mind being of the nature or extent mentioned m Sec. 1. J:-. 

It is not enough for the defence to rely upon a mere possibility that 
the accused may have been of unsound mind at the ume when he committed 
tl Se ; Wt'^what is required is that regard bemg had to the 
history of the accused, his behaviour before or at the ume 

Court fhouTd b. in a position to hold that there was 

that at the time when the offence was committed the accused was S“tt«t“ig 
from unsouiidness of mind of the nature of degree menuoned m Sec. 84, 

IPO 

’ It is manifest that the enquiry in the case should be directed on the 

thi dTfeLe “rinsanity that have been established from the materials on 
tt: record, and then h should be decided whether the cucumstances whi^h 

have been established ^ umoun”! 

ness of mind of such a degree that he was incapable of knowing either the 
Slture ^hfs acts or that what he was doing was wrong or contrary to 

law. ^ . ... . 

It is true that standing by itself the absence of mopve §is not sufficient 

indication of legal insanity, but there can be no doubt that this is an im- 
portant factor which must be taken into considerauon, along with the other 
facts and circumstances which have been established for the purpose of 
determining the true state of appellant’s mental condiuon at the Ume when 

the crime was committed.^ 

Section 84 of the Penal Code and Sec. 105 read with Sec. 4 of the 
Evidence Act, however, place a heavy burden on the defence before the act 
can be excused. The effect of Sec. 4 of the Indian Evidence Act mterpretmg 
the words “shall presume*’ is that the Courts shall regard the absence ot 
unsoundness of mind as proved, unless and until it is disproved. The mere 
fact that the accused’s mind was partially deranged, or that he subject 

to some uncontrollable impulse due to insanity would not do. bo long as 

the accused was not insane as to make it impossible for him to know the 
nature of the act or to realise that his act was wrong or contrary to he 

would be guilty of the offence committed by him. The evidence ought to 
be sufficient for a categorical finding that at the time when the accused 
committed the act he was of unsound mind to such an extent that he was 
incapable of knowing what he was doing was wrong or contrary to law. 

In order to find whether the accused was by reason of uiisoundness of 
mind incapable of knowing the nature of the act or that he was doing what 
was either wrong or contrary to law, a court may rely not only on the defence 
evidence but also on what is elicited from the prosecution witneses as well as 
on circumstantial evidence consisting of the previous history ot the accused if 
any on record and his subsequent conduct and aho ot course on the surrouiid* 
ing circumstances including an absence of motive. The tact that the prosecu- 
tion evidence raises a mere vague suspicion that the accused might have been 


1. litwa Orauu v. biavc, A. I. R. 1961 Pat. 
SC'D at pp. S57, 35b, 359 : 1961 1>. L« J« Rt 


185 ; 1961 Pat. L. R. 9, 
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of unsound mind of a very minor type is not by itself sufficient to discharge 

the onus of proof which lies on the accused. 

The legal conception of insanity differs considerably from the medical 
conception. It is not every form of insanity or madness that is recognised 
by law as a sufficient excuse. Indeed nothing short of the particular degree 
of insanity as laid down in Sec. 84, I. P. C., would bring the case within the 
exception. All other forms of insanity and all other minor aberrations of 
mind which are recognised by the medical science as amounting to madness 
are excluded in the eye of law. At one time there was considerable divergence 
of opinion between medical and legal opinions. According to medical science 
insanity is another name for mental abnormality due to various causes and 
existing in various degrees. Even an uncontrollable impulse driving a man 
to kill or wound comes within its scope : but a man whom the medical science 
would pronounce as insane does not necessarily take leave of his emotions 
and feelings, such as fear, frustration, revenge, etc. Such persons though 
insane, would refrain from committing any acts of violence or mischief if 
more powerful men are present. In the words of Bramwell, B., “there are mad 
men who would not have yielded to their insanity, if a policeman had been 
at their elbow”. 


Even eccentricity or unsoundness of mind of a very minor type is not 
sufficient. It is not every kind of idle and frantic humour of a man, or some- 
thing unaccountable in his actions, which will show him to be such a mad man 
as is to be exempted from punishment, but where a man is totally deprived of 
his understanding and memory and does not know what he is doing, any more 
than a wlid beast, he will properly be exempted from punishment of the 
law.^ 


Reasons for plac- 
ing burden of 
proof of insanity 
on accused. 


The reason for placing the burden of proof of insanity on an accused 

pleading it in defence is this : *‘All persons who have reached 
the age of discretion (fourteen years) are presumed to be sane 
and criminally responsible, and in cases where a person sub- 
ject to attacks of insanity has lucid intervals, the law pre- 
sumes the offence of such person to have been committed 
in a lucid interval, unless it appears to have been committed in the time of 
his distemper. ^[Under the Penal Code the act of a child under seven years of 
age (Sec 82) or of a child above seven and under twelve years of age of 
immature understanding can never amount to an offence.] It therefore lies 
on the accused to prove that he was insane at the time of commission of an 
offence, so as not to be liable to punishment as a sane person.”® 

It is well Settled that every man is presumed to be sane and to possess a 

sufficient degree of reason to be responsible for his acts unless 
the contrary is proved. The burden of proof that the mental 
condition of the accused at the crucial point of time, namely 
at the time of the commission of the offence, was such as 
defined in Sec. 84, I. P. C., lies on him.^ Speaking generally, 
the previous history of the accused, the pattern of the crime, 
the circumstances under which it had been committed, the manner and 


Some of the im- 
poriaiii dues to 
ascertain mental 

couditioDof 

accused. 


1. State V. Durga Charan Barik, A. I. R. 

1963 Orissa 33 at pp. 35, 36 t l.L.R. (1962) 
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Examples 


method of its execution. . the behaviour^ 

rccused°'was of unsordtnXt the time^of the com^itsion of the eriote and was 
incapable of knowVng ihe nature of the act. • • „ 

The mere fact SsL" 'S hi/ gu” seve^ 

persons cannot lead to the conclusion that he was of unsound 
mind and incapable of knowing the nature of his act. 

The facts to 

Silissiffi 

nature of his act.® 

at the time of doing it.”— In order to rely on the defence of 
insanity under this section it must be shown that the accused was insane at the 
«me of t^ commission of the offence. His insanity-antecedent and subsequent 
®wou d of course be relevant to prove h.s mental state at the time of the offence 
^t thTaloL is directly relevant to the case.* The sect.on only deals with 
what^o^s^^utes an offen'ce and what does not It. therefore only ^Peahs of men.a 
irresponsibility at the time of the act. His subsequent incapacity does ^ttect 

his crime, tLugh it affects his trial, and the contingency has been therefore 

provided for in the Giitninal Procedure Code.® 

Where the accused was charged with the murder of his wife, with causing 
hurt to his child aged an year and a haU. and with atiempung to commit suicide. 
Ihe learned Sessions Judge found that the accused did commit the , acts alleged, 
but. nevertheless, acquitted him on ground that he was, at the time of the commis- 
sion of the acts, by reason of unsoundness of mind incapable of knowing the nature 
of the acts or that he was doing what was^wrong o^r contrary to law ; m other 
words, on the ground of the general exception embodied m Sec. S4, I. P. C. 
Now the only question before the High Court was whether the accused acted as 
he did at a time when, by reason of unsoundness of mind, he was incapable of 
knowing the nature *of his acts or that. what- he was doing was wrong or contrary 
to law. It was held that “of this we are constrained to observe there is no 
evidence whatsoever. No such plea was specifically taken by the accused himself, 
and in none of his statements docs he go to the extent ol saying 'that he was at 
any lime actually insane. What he alleged was physical weakness which made 
him moody and silent and at times affected his mind. We have - no evidence of 
his state of mind at the actual time of the commission of the acts and the pre- 
sumption of sanity remains unweakened by any evidence of earlier insanity. On 
the contrary such evidence as there is, is that the accused was never insane. . . 

AS for the deceased’s statement that the accused stabbed her for no reason what- 
soever, it only means that she had given him no reason, and it would be dangerous 
to hold that because a monstrous crime of this nature was commuted lor no 
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Vide Kamdulare Ramadhin Sunar r. 
A. I. R. 1959 M. P. 2f)9 : 1959 Cr. 

844. 

A. I. R. 19 17 Pat. 503. 

Dasaundhi v. Slate, A. 1. R« 1965 
68 at p. 71* 
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L.J. 
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4. Golla. 22 I.C. (M.) 737: Cbajju Mai, 
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Govindaswami Pada>achi, A. I. R- 
Mad. 174. 

5. SectioD 466, Ct. P. C.. 



58i 


INDIAN P£NAL code 


Ai-141 X KaKJ±JI:j ts.64 

apparent reason and for no proved motive, the offender must have been insane at 
the time. And that without any proof whatsoever of prior insaniiy.”i 

There was nothing on the record on the basis of which it could be said 
at the moment of the act, the accused was incapable of knowing that what he 

was doing was wrong or contrary to law. 

Held, that refusal by the High Court to interfere with an order of acquittal 
m such circumstances could hardly be justified under any rules as to “im^lUng 

reasons for^mterference even assuming the existence of such a rule.* 

It is not always realised that there is a distinction, having a widely differing 

Distinciion be- between incapacity at the time of doing the act charged 

and incapacity at the time of trial. While both are induced 
by uiwoundness of mind, the former is substantive which excuses 

the offence under Sec. 84- of the Indian Penal Code ; the latter 

affects procedure and merely postpones the trial und:r Sec. 465 
of the Code of Criminal Procedure. Prove I incapacity at the 
tune of doing the act gives a clean bill for»all time, but incapacity 
to make a defence may disappear on a future date wtien the trial must be resumed. 
A person incapable of making his defence cannot-be iried. Incapacity continuing 

as incapacity supervening thereafter 
and pcciisting at the time ol i rial, will only result in postponement of the pro- 
ceeding. But a there is n > present incapacity, the trial takes place at whicn the 
plea ol incapacity at the urn.: of doing the act charged becomes a relcvanc plea, 
the proot of which lies, on the defence junder Sec. lOo oi the Evidence Act. what- 
ever the standard 'ot that proof may*be. 

Section 465, Gr. P. G., says that if a person appears to the Gourt at his 
trial to be of unsound mind and consequently incapable of making his defence 
the Gourt concerned is required to try in the first instance the fact of such unsound- 
ness and incapacity. If as a result of the enquiry the Gourt is satisfied that the 
accuse^ is so incapable, then all further proceedings are required to be postponed.® 


tweea incapacity 
at the time of 
doing the act 
charged and inca- 
pacity at the time 
of trial. 


8. “By reason of ansoundoess of niind.»~This is equivalent to 
non compos mrnhV ; the words “lunacy or madness” ha\e been avoided as they 
may differ in degrees and kind. The unsoundness of mind here spoken of 
may be temporary or permanent, or due to any cause. An idiot, a person 
non compos mentis by sickness, a lunatic or a person naturally mad or one whose 
reason is clouded hy alcohol is a person so unsound, provided that his unsoundness 
makes him blind to the nature or criminality of an act. 

It is undoubtedly true that a man does not commit murder of his wife unless 
bis mind is agitated. But the agitation of the mind does not necessarily lead to 
an inference that it had affected his mental capacity so as to lead to an inference 
lh.at^^h€ mind was unhinged or had become unsound.* 

9. “Incapable of knowing the natnre of the Act.*" — As pointed out 
by Mayne “the words ‘incapable of knowing the nature of the act* may refer 

to two different states of mind, which are distinguished in the 
answers of the Judges, and in the English Draft Code of 1879, 
by the words ‘nature* and the ‘quality’. A man is properly 
said to be ignorant of the nature of his act when lie is ignorant 
of the properties and operation of the external agencies which he brings into 


Two difiereDt states 
of mind. 


1 . 


2 . 


State of Kerala o. Madbavan Pillai. A. I. 
R. 1958 Ker. 80 at p. 81 : 1957 Ker. L. 1. 
765 : 1957 Ker. L T. 761. 

State of Madhya Pradesh t'. Ahmadulla. 
A. I. R. 1961 S. G. 998 at p. 1001 : 1961 
Jab. L. J. 1060. 

The Superiotendent and UememDrancer of 


Legal Affairs, GoverDment ol West Bengal 

V Durga Charan Barman. (1951) 1 Cr. L, 
J. 811 at pp. 812-la, 

State of Maharashtra v. Gourishankar 
Kawadu Shende, A. I. R. 1966 Bom. 179 
at p. 183. 
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play. As if, for instance, an idiot should fire a gun at a person, looking upon 
it as a harmless firework. He is ignorant of the quality of his act if he knows 
the result which will follow, but is incapable of appreciating the elementary 
principle which make up the heinous and shocking nature of the result, as if, for 

instance, the idiot was unable to perceive the difference between shooting a man 
and shooting an ape. Both of these states of mind are no doubt intended by 
the authors of Penal Code to be included under the words they have used. This 
ground of exemption will hardly ever be found to exist, except in the case of idiots, 
or of lunatics whose insanity is so complete as to sweep away substantially all the 
reasoning power which distinguishes a man from a beast. But it seems to me 
rhost important to point out that a person in this condition might have that 
consciousness, which is equally possessed by the lower animals, that the act 
which he intended to do was wrong in the sense of being forbidden, and 
one for which he might be punished. This, however, would not render him liable 
under the words of the second clause if he was incapable of knowing the nature 
of the act which he really did and for which alone he could be indicted. A good 
illustration is to be found in the case, mentioned by Sir James Stephen, ~of the 
idiot who cut off the head of a roan whom he found sleeping, because, as he 
explained, it would be such fun to watch him looking about for his head when 
he awoke. It is probable that the idiot was quite aware that the man was entitled 
to the possession of his head and expected that if he was detected, he would 
be well cuffed by the man, and very probably taken up by the police. It is quite 
certain he had no idea that his fun would be lost, because the man would never 
awake.*’ * 


DifTcrence be- 
tween this section 
and Sec, 83. 


The phrase “incapable of knowing the nature of the act” differs from that used 

in Sec. 83 where the words used arc “the nature and consequences 
of his conduct”. It means nothing more than that the person 
doing the act was not aware that what he was doing was wrong. 
So the Court a in case told the jury: “The question is whether the 
prisoner was labouring under that species of insanity which satisfies you tha the was 
quite unaware of the natute, character, and consequence of the act he was com- 
mitting or, in other words, whether under the influence of a delusion or of 
a dheased mind, he was really unconscious at the time that the act he was com- 
mitting was a crime.”2 The use of the word “knowing” is significant and 

implies that in order to exempt a person from criminal respon- 
sibilities, insani'y must have affected his cognitive faculties. 
If it merely affected his emotion, or will, leaving his cognitive 
faculties substantially unimpaired he cannot plead exemption, 
though it may be a case of extenuation.* iuch was the case of the accused who 
v/as afflicted with a form of lunacy known as doli circular ^ a mitlady in which 
lucid intervals alternated with complete insanity. It was found that at the time 
of committing murder he was insane but sane enough to know perfectly well 
that he was committing a crime. He was sentenced to transportation, but the 
Court directed that he should be watched and the case reported if necessary to 
the Local Government for the exercise of its power of clemency.* 


Use of word 
“knowing” — Its 
signiticance. 


I Mayne’< Criminal hnw of Indxa^ LJrd Ed. 
para. Ib2, p- 4l3, cited with approval 
in baswantra > Baiirao p. Emperor, A. I. K. 
1949 Nag. f'batpp. 71-72. 

2. Oxli-rd, 9 C. &. P. 555 ; Sec. 102, Indian 
Evidence Act ; Kadar Nasver, I. L. R. 
23 Cal. 604. 

3. J.akshinan, I. L R 10 Bom. 512; 
Venkatasami, I. L. R 12 Mad. 459 ; 


Muthu'^vami, 53 1. C (Mad.) s'28 : Razai 
Mia, I. L. R 22 Cal. 817 ; Ka lar 
Nasver, I . L. R. 23 Cal. 60+ ; Mantajali, 
55 1. C. (Cal.) 47 ; Cbajju Mai. (I9u9) P. 
L. R. 94 : 4 I C. 985 ; Anaadi, I. L. K. 
‘'S All. 3'.:9; Lachman, l.L.K. +6 -Ml. 24J; 
Ramzan, l.'lO) P K. (Cr ) HO : 48 I. C. 
492 ; Bugwati J'rasad, 7 C. (.’MI ) 69 
Lacfaanan, I. E. R. 46 All. 243, 
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10. *‘Or that he is doing what is either wrong or contrary to 
law.” — With regard to the exemption under this head, Mayne said : 

'^Second . — The next ground of exemption is the most important, as it is 

generally the test in the very numerous cases, where mental 
Mayne’s view. disease has only partially extinguished reason. One familiar 

instance of such partial extinction is the case of delusions, which 
apparently leave the mind unaltered outside the special ideas which they affect. 
The question put by the House of Lords to the Judges seems to have been specially 
addressed to this form of insanity. Their answers are perfectly clear, and arc 
embodied in the following clause of the Draft Code of 1879, which puts the law 
in the most satisfactory manner : 

‘A person labouring under specific delusions, but in other respects 
sane^ shall not be acquitted on the ground of insanity, unless the delu- 
sions caused him to believe in the existence of some state of things 
which, if it existed, would justify or excuse his act. Provided that 
insanity before or after the time be committed the act, and insane 
delusions, though only partial, may be evidence that the offender was, 
at the time when he committed the act, in such a condition of mind as 
to entitle him to be acquitted on the ground of insanity*,” 

It has been held that this statement of the law is correct.^ 

The statement of the prisoner may suggest that he was capable of knowing 
the nature of his act but that does not suggest that he was capable of knowing 
that he was doing what was either wrong or contrary to law.^ The explicit 
language of this section recognise that incapacity to know the nature of the 
act and incapacity to know that the person is doing what is either wrong or 
contrary to law are different things. 

AMERICAN LAW 
Types of Mental Disorders 

To be soundly based, legal rules and legal decisions on “insanity** as a 
defence must rest on an understanding of psychiatric ideology. What is more. 

they must rest on currgnt ideology. Psychiatry is a young and 
Basic concept of growing science. Concepts that were generally held twenty 
modern psychiatry. years ago are now largely discarded and many that are current 

today will be discarded or greatly modified ten years hence. 

Mlental disorders today arc viewed primarily as failures in the individual 
socio adaptive capicity. This capacity may be enhanced or diminished by 
heredity, physical health, an environment, but most of th^ disorders are no 
longer regarded as due solely or even in large measure to hereditary predisposition 
or to structural changes in the nervous system resulting from exhaustion or 
organic disease. Rather they are regarded as functional responses to external or 

internal stresses. 

11. Personality is indivisible. — This functional concept of psychiatric 
disease is founded on certain psychological postulates that have become firmly 
established, even though by their very nature they are incapable of strict scientific 
proof. The individual today is viewed as an integrated organism ; he functions as 
a totality. There is no longer a separation of body and mind. The old faculty 
psychology, in vogue when the legal “test” of criminal insanity was established, 

1 Baswantrao Bajirao v. Emperor, A I R. Pat- 209 at p. 2l6 : 1966 Cf- L. J> 826 

1949 Nag. 6b at p. 72 : 50 Cr. L. J. l8i. CD. B.). 

2. Kainla Singh o- State, A. I R. 1966 
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has been discarded. The intellect, the emotions and the will are not disparate 
fur.ctions operating in separate compartments of the brain, but are wholly inter- 
dependent, each reacting on the other. A disoder manifesting itself in one 
sphere of mental activity is still a disorder of the mind as a whole, and not merely 
of the one compartment. 


Personality 

deBened 


Personality has been defined as “the individual in action*’. It is the basic 

stuff of which the individual is made. It determines his reaction 
in all life situations in health and in disease. The symptoms 
of most serious mental diseases are largely iho'^e of release. The 
social controls, acquired relatively late in life are often the first 
to deteriorate, lying hard the underlying structure. Even in an organic disease 
like general paresis, the enaracter of the irrationality is largely determined by 
the prcpsychotic personality. 

12. The unconscious. - Our basic altitudes towards religion and politics, 
our likes and dislikes regareling things and people, arc lor the most part un- 
consiously motivated and controlled. The controlling power of the uncon- 
scious is "^uch that the human mind has been compared to an iceberg, with 
scven*eighths of its bulk below the surface. Many persons are guided less by reason 
thari by rationalisation, that specious logic by which our unconscious dehides us 
into selecting from a complex of causes and motives only the most acceptable, it 
is essential that lawyers and Judges appreci .ic the ri>le of the unconscious in the 
making of human choices and in anti-social behaviour. 

Sigmund Freud made epochal contributions to our understanding of ihe 
unconscious, tie used first hypnosis and later the te».hnique of free as^ociiuion to 
help patients bring to the surface memories ih.n hi I been icpressed below the 
level cjf consciousness. Free associalifin has i.»ccome the foundation of the psycho- 
analytic ineth d. 1 he patient is taught to iclex his conscious controls and to let 

thoughts iliat Com; to mitid. As the criiical censoring mecha- 
nisms are relaxed, painful events ttnd attitudes arc lelcascd from tlic min 1 . 
Many ol these arc liorn earlx childhooo aiid many are conn; cied with that area of 
behaviour which in our culture is under such ugid i.ibi’o —the sexual. I'his 
method is ol the gre.itest importance, but unlortunatcl/ it has little practical 
usefulness in criminal law, because it is so veiy time consumiiig and requires such 
complete subject co-operation. 

Carl Jung, anothei pioneer in the study of the unconsrious, developed the 

^ ^'^^ejation’* test which has been used to some extent in 
Association 'iMt. crime detection. The examiner gives the siiraulus word and the 

, . subject rcspofjds with the first word that comes to mind. An 

na ysis ol thc^c responses oStcu reveals to remarkable degree what lies below the 

CO scions level. Unusual delay m responding calls attention to sensitive areas 
nicnnng lunher exploration. 

' and regression. — The human animal, when f.iced with 

situation, IS prone to seek escape by resorting to certain well-recugnised 

especially imponanl. These are 
repression and regression. Repression iS a process of forgetting. It i, a means of 

eltmcc, the painlul episode or wish . < ften sexual or hostile, is 
pus ed ^clow the level of consciousness. Neurotic symptoms are 

that the Krr*-r k r tly of this origin. Repression diffeis from suppression in 

that the latter is conscious ; repression occurs unconsciouMy. 

Regression .... - / 


What 

sioD. 


15 repres- 


What 

sioD. 


IS regr«. 


infancy. 

I P.C. -74 


IS a similarly uncons lous sliding back to an earlier, less demand- 
ing period in one • development. Faced with an ovci whelmin^ly 

thteaicmng or painful situiation, the person gives up hi' maiuie 
icvei or behaviour for one characteristic of childhood or even of 
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Importaoce of ca- 
vironznental fact- 
ors. 


Freedom of will. 


14* Are all criminals insane ? — Some theorists assert that all criminals 
are mentally disordered else they would not engage in such dangerous behaviour. 
Although a strong case can be made out for this thesis, it is wholly impractical. 
It would reduce the concept of mental disorder to a point where it has no discri- 
minating significance. Many types of crime, especially petty crime, cannot be 
attributed to niental disorder. Instead, it must be laid to defective training and 
bad environment.^ Environmental factors may be even more important in deter- 
mining whether a particular act will be reported to the police 
or prosecuted. T he social stratum of the oflfender may be a 
deciding consideration in how much criminal conduct he can 
indulge in with immunity. Professor E. H. Sutherland’s 
study of “white collar” crime has shown that business and professional men 
not infrequently resort to criminal practices and that such practices are to a high 
degree accepted tolerantly by their associates and treated leniently by the Courts.* 
On the other har.d, it is true that the most striking chi.rarteiisiic that large 
numbers of criminals have in common is emotional immaturity. 

freedom of Will v. Determination. — “We can no longer rest content,” Mr. 
Justice Frank further has said, “with the adequacy of the conception of criminal 
intent as an expression of full and free choice betwc' n doing a prescribed act or 
not doing it.” But how far we should go in discarding free will as an obsolete 
concept is still u moot question. Many theorists i.i the psychological sciences 

now accept strictly determinisiic philosophy, in which therein 
no room for any supposed freedom of will. Tiiis view of 

course i'^ openly at variaiiCe with religious ethics, on wn.ch our 
traditional penal p hilosophy is bas-^d. One of the best attempts to reso*lve the 
dilemma is that of Frich Fromm, in hi - book, ^/an for Himself : “The view that 
it is our character which determines our dccisio. s is by no means fatalistic, Man, 
while like all other creatures subject to forces which determine him, is the only 
creaiure endowed with reason, the only being who is capable of understanding, 
can take i-.n active part in his own fate and strengthen thosj elements which 
strive for the good. Man is the only ci eaiure endowed with conscience. His 
conscience is tlie voice: whicii calls him hack to liimscif, it permits iiim to know 
what he ought to do in order to become himself, it helps i>im to remain aware of 
the aims of his life and of the norms necessai y for t.he aitainmcni of these 
We aie therefore, not helpless victims of circumstances ; we are, indeed, able to 
change and to infiuence forces inside and outside ourseKcsand to control, at least 

to some extent, the coi ditions which play upon us.”® 

15. Types of mental illness. - Psychiatric clincial entities areas discreet as 

other disorders. Mental illnesses may be classified in various ways. 1 he following 
list is not intended to be schematic, but merely tabulates the most commonly 

recognised forms of disorder ; 

A. The psychoses — 

(1) Manic-depressive 

(2) S'"! izophreni •. 

Tne neuroses ^aho called psychoneuroses) — 

( 1 ) Gliaracter neuroses. 

Symptom neuroses [including anxiety states, hysteria, 
obsessive-corn pulsive disorders (psychasthenia), and 
neurasthenia]. 

Traumatic neuroses. 


Commonly rccog- 
Dised forms of 
mental disorders. 


B. 




(31 


1, Ti.e close coirehtion between delinquency 
and crime rates and the amount of neigh- 
bourhood social disorganisaiion is shown 
in such studies as Shaw and McKay, 
Social Factors in Juvenile Delinquency, 
Report on the causes of Crime, Nat Com- 
mission on Law Oriscrvance and Enforce- 


ment, Vol II (1931). 

2. Sutherland, Is “White Collar Crime* 
Crime 10 Am. Socilolog. Rev. 132 (1945). 
See also Wallerstein and Wylc, Our Law- 
Abidingker Lawbreaker, Probitiont April, 

1947. 

3. Fromm, Man for Himself (10^7) p. 233. 
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G. Psychopatic personality (including some so-called “sexual 

psychopaths’^J. 

D. Organic brain disorders — 

(1) Senility. 

(2) Paresis. 

(3) Head injuries. 

(4) Epilepsy. 

E. Congenital intellectual deficiency (“fceble-mindedness*’). 

A THE PSYCHOSES 

fl) Manic-Depressive —The manic-depressive illnesses are psychoses; 

that is, they constitute one of the major forms of mental disoi^ 
Mood illnesses. dcr. Thev arc affective disorders-mood illnesses. Victims have a 

fixation of mood which has nothing to do tvith external events. 
The manic patient is hyper-active. He is abnormally optimistic^ impulsive, distract- 
ible, boastful and quarrelsome \ his sex urge is increased. The depressed patient is 
slowed up in his activities, he is markedly indecisive ’. ^ all his appetites are at low 
ebb. His despondency over his supposed troubles and grievances is overwhelming— 
so much so that every depressed patient is a suicide risk. Of two hundred suicides 
occurring in New York State hospitals during a ten-year period, 48 per cent were 
diagnosed as manic-depressives. Tnesc two contrasting moods are rather clearly 
phases of the same disorder. Instances have been seen where the mood has 
alternated from one to tlie other and back again. Sometimes a mild depression 
precedes a period of excitement. Or short periods ot depression may appear in 
the middle of a manic excitement. 

Heredity seems to play an important part in this disease. Studies have 

shown that while the expectancy rate of the disease in the 
Hc^itv plavs general population is O. 4, in double c vum (dissimilar) twins 

where one is affected it is 26.3 in the oilier, and in single ovum 
(similar; twins the expcct.incy rate ot the disease in tne other 
member of the pair is 9*57. 

Is a special form of depressive illnei-s occuiring late in middle life. It 

is marked by depressive symptoms centreing about defective 
Involutional physical functions. The complaint m.iy be bizarre — that the 

melancholia. circulation of the bloud hns stopped, or that the stomach 

lining has been eaten away. All the mmic-depressive disorders 
occur about twice as frequently in women us in men ; in the involutional depres- 
sions, the disproportion is the same or even greater. 

Manic-depressive psychosis docs not often produce ciiminal acts, although 
it may. In severe depressions, the patient, concluding that suicide is the only 
way out, may also conclude that i' would be an act ot mercy to kill his family at 
the same time. Infanticide may occur in puerperal depressions following child-birth. 
The exuberant enterprise and optimism of the manic may lead him lo sink large 
sums of money into rash business ventures and promotion schemes and also to 
contract loans or use tru^l lunds which ni.iy lead to charges of fraud or embezzle- 
ment. He may also get into fights with those who oppose his wild ideas. Women 
in a relatively mild manic state, called subraania or hypornani.i, may buy thousands 
of dollars worth of clothes on a single buying spree, and if their euphric mood 
leads them to do so on credit, or to write cheques wiihoui having sufHcieni bank 
balances, they may be charged with obtaining by false pretence or passing worthless 
cheques. The manic’s gay abandon may also lead to mieniperancc and dissipation. 
He may plunge into a season of uninhibited “playboy'’ carouaing, brawling and 
philandering which may end in criminal charges as well as in the destruction of 
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his home, his career and his reputation. Judges and lawyers often fail to appreciate 
the serious condition of these individuals, because on the witness stand their mental 
processes are quick and they are often extremely persuasive. Even mildly manic 
patients belong m a mental hospital. 

(2) Schizophrenia . — The term schizophrenia, indicating a splitting of the mind, 

today has largely replaced the older term “dementia praecox’*. The concept 
embraces sufficiently diverse clinical entities so that it might be better to refer to 
the schizophrenias or the schizophrenic-reaction types. They have in common 
the bizarre thought content and odd behaviour of the patient, his seeming detach- 
ment from the world of reality, the presence of delusions (false belief ), illusions 
(false interpretations of stimuli), and hallucination (perception of non-existent 
external stimuli) The patient also lacks awareness and understanding of his 
illness and is disorganised in his social relationship to others. 

The causes of schizophrenia are not known. Perhaps Adolf Meyer’s view 

is as sound as any that the schizophrenic process is the progres- 
Causa of schiz- sivc maladaptation of the individual to his environment. There 
ophrenia. also evidence that the disorder has its source in the early years 

of infancy, perhaps in a lack of warm and genuine mother love. 

There are technical distinctions among paranoid schizophrenia, paranoia 
and the paranoid states, but they are not of practical signiBcance. Paranoid 
thinking rr.arkcd by suspiciousness and delusions of persecution —play an important 
part in many cases of schizophrenia. There are often hallucinations of hearing 
accusing voices, of being shot at with electric currents, cosmic rays, or gases, etc. 
Occasionally, the patient is driven in desperation to kill in supposed self-defence or 
retaliation agninst such persecution. 

Whose special form of disorder is characterised by excitement, turmoil 

and marked disorganisation of thought and behaviour, may 
Catatonic schiz- commit serious criminal acts. “They display a sweeping aban- 
ophrenics. donment of cjnvcniional behaviour with the breaking through 

of deeply repressed crude factors. Indecent exposure, outrag- 
ous sexual proposals or attacks, brutal assaultiveness, gross destructiveness, 
threats, murder, etc. may be carried out with reckless abandon.”^ 

B THE NEUROSES 

Neuroses (or psychoneuroses, for the terms are synonymous) develop in 
individuals predisposed by their constitutional make-up, or, what seems even 
more important, by tiicir early childhood environment and training, where 
they encounter emotionally charged situations with which they cannot cope. 
Although the symptoms that develop seem inimical to the person’s own happi- 
ness and welfare, they serve some unconscious purpose : the soldier's hysterical 
blindness keeps him out of battle ; the maiden-lady’s anxiety symptoms avoid 
conscious recognition of forbidden sexual feelings. 

Neuroses have been termed “pait reactions,” because they do not involve a 
change in the whole personality, as do tl^c psychoses. Nor is reality changed ; tlie 
word appears to the neurotic C'sentially as it does to others. 

(I) Character neuroses. There are two main forms of neurosis — character 
neui osis and symptom neurosis. Gharacrer neurosis involves subtle and persistent 

distortions of character, of which tiie patient has little or no 
Two main forms awareness. Tfe character neurotic acts out l.is deep-seated inner 
o^ncurosH charac- conflicts. A man with a strong latent homosexual component 

kills another because he is trying to deny his homosexuality by 
proving beyond doubt that he felt no love fo»* his victim.2 Another, haunted by 

1. Gaylord P. Coon. Pjjiehialrj for the Lawyer: 2 For a goo i illlustrative case, tee United 

The Principal Psychoses, 31 Ccm. L Q.. States if. Parlius, (1949) 83 F. Supp. 67. 

327, 353 (1946). 
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the infantile fear (of which he is wholly unconscious) that he may be caif ated, 
exposes his penis to reduce the tension and anxiety that torments him. Still 
another may vent his spleen on others in malicious words or acts. The character 
neurotic is therefore likely to make himself an object of concern to the criminal 
law, which the symptom neur tic seldom does. 

(2) Symptom neuroses . — ^Thc symptom neuroses involve symptoms of physical 
disfunction of which tne person is quite aware, although he may erroneously 
ascribe it to some diseased organ. Unlike character neurotics, the symptom 
neurotic is generally subject to alternate pc'iods of improvement and increased 
severity. 

The symptom neuroses are of sev ial types, of which the most generally 
recognised are anxiety neur>.sis, hvsteria or conver-ion neurosis, psychasthenia 
or obsessive-compulsive neurosis, and ncu-astl^enia 

A neuroti ' condition is often manifested by chronically recurring fears or 

p.rnic states, without adequate and often without any basis or 
Anxiety states. reason. The term “anxiety states** is reserved for those who 

show anxiety overtly, as distinguished from character neurotics 
who rar ly if ever s ow much overt anxiety or complain of it, because they reduce 
or dissipate their mounting t'‘n^i' in aod anxiety by acting out their neurotic inner 
conflicts 

Tt.ere are two chief types of hysteria— episodic disturban cs of consciousness 

amnesia, fainting, somnambulism, and dissociation), and the 
Hysteria. occurrence of signs and symptoms of organic disease without 

any such disease in fact. The condition may (raiely) produce 
multiple pe sonalities -what is popularly called a Jekyll aid Hyde condition. 
Most of the pc sons displaying such a condition a'e not hysterics and are quite 
conscious of the inconsistent and contradictory roles they are playing. 

Hysterias producing the symptoms of a physical disease are known as 
conversion states. Practically every form disease is Simula cd : paralysis of an 
extremity, anaesthesia, vomiting, etc. The psychosomatic disorders, the illnesses 
in which there is a significant emotional causative factor, can be viewed as 
fundamentally hysterical conversion disjrdrrs. These include migraine, colitis, 
gastric ulcer and certain types of eczema. 

Although the hysterias d<> not usually lead to criminal conduct, there is a 
„ . significant gn up ol criminal off ndc^^ closely akin psycharic- 

u 3 uSl^^Iead those in hysterical states. Among them are many 

criminal conduct murderers. They are typically accidental or occasional offenders. 

They arc not markedly neurotic in their everyday activities, 
and their life patterns have b' en commendably law-abiding, but they become 
overwhelmed and overpowered by some combination of circumstances. Not infre- 
quently they commit suicide atiei wards. Their crimes aic carried out in a state 
of conlused consciousness, or as the psychiatrists say, in a dissociated slate. Their 
actions aie almost automatic. 

Often these persons are conscientious individuals who have been struggling 
with catastrophic personal problems for which they can find no solution. They 
usually possess mediocre intellectual endow ment and are socially unsophisticated, 
rheir crimes may be impulsive or premediated. After they have once started 
carrying them out, they develop a si ite of dissociation that lasts out the crime, 
so that they go through the various steps understandingly, but in a siaie of emo- 
tional numbiiess. Recollection of the crime is often incomplete, with a spotty 
aiiine-ia that may only panially clear up under sodium pentothal or other 
abreactive drug. Since these individuals Cannot be said to have been completely 
incapable of knowing the nature and quality of iliei*' acts and their wrongfulness 
they arc generally held to be respon:iblc and punishable. 
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One rather bizzare hysterical reaction is 'known as the Ganser syndrome. It 

occurs most often in persons awaiting trial or sentence by the 
Ganser syndrome. Court. It was apparently rather common in Germany early in 

this centuary, but is now rare. (This change may to some extent 
be due to changing fashions in doctor’s diagnoses, but ir should be said that it is 
not unprecedented for the incidence of illnesses to vary widely from one period to 
another,') The most prominent symptom in the Ganser syndrome is the patient’s 
near missing in tests of intellectual function. In simple addition-, subtractions, 
and multiplications, the correct answer is likely to be missed consistently by only 
one. In a true Ganser syndrom; , the patient is unaware of his mistakes. Although 
as said it appears typically in peisons awaiting trial or sentence, it does not seem 
to affect the intellectual function sufficiently so that the person can be said to be 
incapable to know right from wrong with lespect to the crime charged. 

(3) Trflumflric rwurojM. —Traumatic neuroses, the result of injuries and acci- 
dents, may in a sense be considered a separate category of neuroses, but in another 
sense, they are not separate at all, for the symptomatology may to a large extent 
be that ol an anxiety neuroses or a conversion hysteria. 

Whether a given traumatic experience will produce a neurosis depends upon 
individu .l constitutional differences and upon various external circumstances. 
Constitutional capacity may depend in part on previous experiences, upon health, 
upon the presence of fatigue due to hunger, cold or disease. One apparently 
important external f actor is whether free movement was possible at the time of 
the trauma. ‘The blocking of external motor activity increases the probability of 
a breakdown, and foxhole waiting is n.orc dangerous than actual warfare.”^ For 
the same reason, being pmned down in the wreckage of an automobile accident 


increases the traumatic effect of the injury. 

Persons suffering from traumatic neuroses ofien show marked emotional 
instability with restlessness, crying spells, and even spells of rage. Fcnichel 
inierprets these symptoms as “discharges of excitations that were aroused in the 
traumatic situation but could not be discharged sufficiently.”- Criminal conduct 
may occur by reason of the emotional instability or in a fit of rage attributable to 
the disorder, but crime is not typically associated with this disorder. It is of legal 
interest primarily in personal injury unci workman’s compensation cases. 

(4) Impulse neuroses — Another group of the neuroses consists of the obsessive- 

compulsive disorders, also known us the psychasthenias. These 
Pavchaathenia are the illnesses in which the patient feels compelled to repeat 

^ some particular act ovci and over. There are probably no 

disorders that more clearly illustrate the tremendous power ot the unconscious. 
These persons are acutely aware of their disorder and they do their best to resist, 
but sooner or later they feel compelled to perform iheir obsessive ‘‘rituals of action 
and thoug.u”. Dynamically, obsessions, compulsions and phobias are similar. 

They aielymbolicLbstitutes lor feelings and thoughts that the individual cannot 


Impul-e neuroses drfiFer from the obsessive compubivc .n that they r.rvolve 

morbid“cts performed irr tr.e hope of achieving pleasure, whereas “mpulsje acts 

are painful and are performed in the hope ot getting nd of pain. The compulsive 
arepainiui a u F something he does not like to do. But the impulsive 

neurotre at .he moment of his excitement feels the impulse as ego-syntonic as some- 
ThTnl he wants to do to achieve pleasute, even though he may teel gurhy about what 
he L? doing. Most crimes that cannot be cflfectivcly rests’ed because of a neurosis 
-r. 7hL Ltceorv— e. g. true kleptomania, and pyroinania. Many sex offenders, 
fncluding most exh.bi.ionists, also fall into this category. In the future psychiatric 
will very likely show that many other haDiiual crimmals. tuch as burglars 
Ind ruto thieves, aie also, victims of morbid impubes. in jurisdictions recognising 

1. Ycu\chK\,The Psychoanalytic Theory of New 2. Ibid, 
f'lsist (1945), p. 1 
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Neurastheni: 


“inesistible impulse” as a defence, a person committing a criminal act by reason 
of an impulse neurosis should be held not gudty by reason of 

A last type of neurosis is neurasthenia. The icrm means ,-uintrir 

and dates from the time, almost a century ago when psychiatric 

symptoms were thought acres arily to have a physical 

The condidon is characterised by excessive iatigabiluy, irritability, 

complaints of head pressure, poor memory, insomnia, 

A high proportion of the cases occur m generally inadequate individuals The 
diagnosis^h no longer frequently made. This type has no criminal importance. 

Lurid fiction has tended to give the public an exaggerated notion of the 

irapoitance of compulsive disorders m causing crime. On the 
Crinanalitv other hand, the importance of deeply buried neurotic cooS^^ts in 

explaining criminal conduct has probably been underrated. Also, 
a neurotic or even a psychotic condition may result from the commission and 
detection of a crime; arrest and imprisonment awaiting trial may pioduce hyst.ncal 
reactions in individuals who had never exhibited such reactions betore I he 
neuroses are typically b frderline disorders, a few neurotics are insane within the 
legal tests of responsibility, a few are cleaily sane, and a large number are abnormal 
to a degree that punishment will have little or no effect, and yet are punishable 

under the legal test. 


Neurotic criminals tend to be better material for efifective [^ychiatrjc treat- 
ment than many other disorderd offenders. They Irequently 
ireatmcnt have some insight into their distorted attitudes and behaviour, 

and are ready to reach out or help. They do no tend to project 
the blame on society. Good results have been reported with various treatment 
methods. Paych .-analysis has been responsible lor some go d results, but u is too 
expensive and to'> prol-jiigcd to be available to many. Hypnoanalysis and sedative 
drugs have been used to break down unconscious resistance and make ireatraeni 
less prolonged Evci* elcctrosiiock therapy and loboiorny have been employed 
Thcic seems to be no rationale for the former. So little is still known of the 
mei hanisins ol l ibotoniy and ol its results that it is to be lesorted to only with 
great caution Perhaps real benefit is to be expected in neurotic criminals in 
whom the compulsive behaviour coinponcni is controlling. 


C. PSYCHOPATHIC PERSONALITY 

The term “psychopath'^ i> a vague one— so much so that some authorities 

have urged that it be abandone*!. Roughly, it is used to refer to 
Psychopaths. groups of mentally abnoim .1 individuals who do not fit into the 

categories of neurosis, psychosis or iniellec'ual deficiency. They 
do not usually exhibit pronounced m )od disturbances ; they do not have delusions 
or hallucinations ; they arc not intellectually rctraded. Yet they are in constant 
difficulties because of abnormal, frequently a,nt ’-social behaviour. Anomalies in 
their character, emotions, moral sense or sexual make-up render them incapable 
of conforming to social standards or of making s.aiisfaciory social adjustment. 
They arc largely unable to put themselves in the other persons’ position and assess 
the situation from that stand-point. They must have immediate gratification oi 
wants c\en at the expense of long-term advantage. 

More than a century ago, pioneers in psychiatry such as Dr. Benjamin Rush 
in America and James Cowles Pritchard in England described a form of disorder 
characterised by defect in the normal sense without imoairment of intellectual 
powers. This “moral insanity” seems to be a foiro of what is now called psycho- 
pathic personality. The modern term also includes the “consii- 
Moral insanity. tutional psychopathic “inleriors,*^ a term popular a generaii -u 

ciga, reflecting the influence of German psychiatry, with its 
emphasis on the importance ol constitutional factors as against environmental. 
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(A) In 
actions. 


Charactenstics of he Psychopath,^' — A study of psychopaths in the Army 
summarised their characteristics in (A) acting ; (B) feeling; and vC) thinking : 

Psychopaths are characterised by “(1) Inal ility to withstand tedium, frequent 

their (2) Lack of sense of responsibility taking the fun where 

it is found. (3) Blow up under pressure. (4) Maladjustment to 
law and order. (5) Recidivism.” 

“(1 Emotional deficiency, n ircissistic. callous, inconsiderate, no remorse and 

projects blame on others ; (2) Hair trigger emotions, exaggerat- 

(B) In fcelinR. ed display, irritable and impulsive. (31 Amoral (social and 

sexual). ( ) Worry, but do nothing about it.” 

“(1) Defective judgment ; lives for the present rather than for the future. 

(2) Inability to profit from experience. Able to realise the conse- 

(C) In thinking. quences intellectually, but not to evaluate them.’*^ 

Any attempt to define the characteristics of “the psychopath’* is probably 

an over-generalisation. The term covers a number of types, 
Classification. and they exhibit varying characteristics. Modem writers in 

psychiatry have attempted to classify the psychopathic perso- 
nalities into sub-groups- The American Psychiatric Association has made a 
. . I c tripartite classification a ( < ) with patrologic sexuality, manifested 

caJon?*^ ^ c ass - by homosexuality, e:otomania, sexual perversion, sexual imma- 
turity ; (2) with pathologic emotionality, manifested by schizoid 
personality, cyclothymic personality, paranoid personality, emotional instability ; 
(3) with social or normal tends, manifested by onti-sociality, pathological menda- 
city, moral deficiency, vagabondage, misanthropy. 

Another tripartite classification is that of Dr. K. Henderson : (1) aggressive 
psychopaths, in whom episodic acts of unbridged aggressions constitute the central 
problem ; (?) inadequate psychopaths, who arc passive, shiftless, and unreliable 
and whose propensities to criminal conduct arc largely limited to petty thieving, 
burglary, swindling, paihulogical lying, etc. ; ^3) creative psychopaths, consisting 
of relatively rare types of genius cotipled with childish emotionality, immaturity 
and impracticality of altitude ■ 

In England, Sir Norwood East has suggested as useful fur criminal cases the 
p . . . . following classification : psychic inferior personalities ; ethical 

En la *d*"*^°*' abcriant personaiilie* ; alcohol and drug addicts ; sexual per- 

^ ” ' verts ; schiozoid, cycloid and paranoid personalities.® Numerous 

other classifications have been oflfered by other writers. They agree, however, in 
grouping under the general term psychopathic personality disorders manifcsied 
primarily by aberrant social conduct and noi. -conformity to social standards 

Many persons diagnosed as psychopathic personalities probably should be 
consideied as suffering from neurotic character disorders, fhe difierentiaiion 
Leiween the two conditions is not always clearly defined — an unfortunate medico- 
legal situation, leading to co nfusing and sometimes misleading statements by 


1. Caldwell, CoRJlituiionai Psychopathic State 
(^Psychopathic Personality) ; Studies ot 
■Soldiers in U. S Army, 3 J. Grim. 
Psychopath, 171 (194-1) Cleckelv, in an 
excellent study, lists sixteen charact«istics 
marking the mentally abnormal recidivists 
for whom the term “psychopath*' perhaps 
should be rest-rved : (l) Superficial charm 
and good “Intelligence’* ; (2) Absence of 
delusions and other signs of irrational 
‘ thinking*’ ; (3) Absence of “ncrvouiuess” 
or ps>choneurotiC manifestations ; (4) 

L'nrcliabilitv ; (5) Uniruthfulness and 

insincerity ; (6) L ck of temone or shame ; 
(7) Inadequately motivated anti'social 
behaviour ; (8) Poor judgment and failure 
to learn by experience ; (9) Path ologic ego 


centricity and incapacity for love ; (10) 
General poverty in major affective reac- 
tions ; (il) Specific loss of insight; (12) 
Unresponsiveness in general inter-pers )n 
relations; (IS) Fantastic and uninviting 
behaviour with drinks and sometime 
without ; (14) Suicide rarely carried out ; 
(15) Sex life impersonal, trivial and 
poorly integrated ; (16) Failure to follow 
any life plan H. Clcckely, The Mask of 
Sanity^ (I960), p. 335, See also Lindner 
and Seligcr, Handbook of Correctional Psy- 
chology, (1947), p. 395. 

2. Henderson, Psychopathic Slates (1939). 

3- East, Society and the Criminal (1st Am. £d. 
1951), 187. 
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cxpe ts in Court. The differentiation is particularly ditRcuU in cases of “pathologic 
eniotionality.** Certain unhappy, harassed individuals, struggling against uncons- 
cious anxieties and conflicts created duiing the early years of life, probably, should 
be classified as neurotic characters rather than psychopathic personalities. When 
their anxiety reaches a certain pitch, they seek relief by committing some 
anti-social act. One of the chief diagnostic criteria of this kind of neurotically 
determined criminality is the repetitiveness of the behaviour Many habitual 
criminals a e such in the sense that they repeatedly follow the same pattern of 
behaviour. It has been shown that certain recidivist burglars or automobile thieves 
arc as clearly acting out a neurotically motivated pattern of behaviour as are 
arsonists, kleptomaniacs or sex offenders — groups that today are rather gene- 
rally regarded as having a high incidence of psychologic morbidity. 

Some investigators assert that these neurotic or psychopathic delinquent 
actually seek detection and punishment, to relieve their own guilt feelings. But this 
is probably only rjrely true ; the psychopathic criminal is likely to be reckless of 
consequences, but he is probably not often actually courting punishment. 

The more dynamically oriented psychiatrists tod ly do not believe that psycho- 
paths are born that way. Of course, constitutional ciidowiuent 
Causation. predisposes ihe individual toward or away from the development 

of a psychopaihic personality, just as it may with any mental 
condition. But actually to develop the condi' ion, they believe that the organism 
must be subjected to certain special noxious influences. The noxious influences 
consist of virtual emotional starvation during the first years of life.' 

In the cases of markedly hostile or aggressive psychopaths, one finds in their 
background not only this emotional starvation, but often, in addition a sadistically 
cruel parent. The child, in an instinctive effort to survive in a cold and cruel 
world, develops a primitive sou of aggression, an abnormal degree ot a-clfishness, 
an emotional isolation, a lack of loyalts and warmth, a lack of truthfulness and 
sincerity and a tendency to (Icra.md immediate gratification to desires despite the 
danger of future penalties 

Psychopaths become less actively anti-social as they advance into middle life. 
Whether this is due to loss of vigour, or to a late de\ elopmcni of emotional 
maturity, is uncertain. 


The anti-social behaviour of the psychopathic and the neurotic differs 


Criminaliiy. 

is primarily 
or neuroi-is 
“acts out*" 
of criminal 
confidence 


from that of the ordinary criminal in that it is not really 
purposeful ; its ends are not readily intelligible to others ; it 
harmful to the actor himself. However, psychopaihic personality 
is an important factor in various crimes, in which the psychopath 
his aggressive reactions against society. Yet the traditional tests 
insanity arc not broad enough to include such disorders. Many 
men fall in ihis category, and so do many swindlers who never get 


1 There ari many studies supp'rting this 
thesis Children raised in ao orphange 
have been found to have markedly -liffe- 
rent personality characteristics from an 
essentially similar group who had sp n; 
the r first three year'* in f ister homes. 
‘'The extreme deprivation experience of 
the institution children has apparently 
result' d m quad-constitutional fixation at 
the moil primitive level of conceptual and 
emotional behaviour.” Goldfarb. Effects 
ot Psychological Deprioation in Infancy and 
Subsequent Stimulation, 102 Atn. J, of 
PsvchiatrV 18 (,1945). An analysis of ov^r 
5.00} childicn in New York led ti the 
same con. lusion : the psychopathic beha- 
viour pa urn is produced by emotional 

T. P. C.— 75 


deprivation durog tbe iofanttlc ; cri id 
due to a lack, nr a serious break in pjrent- 
i hild relationship. Such deprivation inav 
exist in economically se>'uro homes. 'Svith 
rap aly changing servants, and contact 
with parents due to business anJ s.cial 
obligations, too scant to p>ermit anv real 
ideu ification’", Lauretta Bender, Psycho^ 
pathic Behaviour Disorders in Children, in 
Lindner and Scliger. Handbook of Correc- 
tional Psychology, (1947) 3f»0. Valuable 
articles by autliors also appear in tbi* 
book. See also I^rl Menniuger, Recog- 
nizing and Renam ng ^'Psychopathic Perso- 
nalities,*' Bull, of the Ucnniiig-.-r Clinic, 

Vol. 5 (1941). p. 150. 
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into Criminal Courts because they confine their operations to relatives and friends 
who prefer not to prosecute. Their superficial charam and glib intelligence often 
arouse sympathy and forbearance where ordinary criminals would get short 
shrift. Many alcoholics, drug addicts, vagabonds, pathological liars and various 
kinds of inadequate personalities belong in the psychopath group. So do many 
sex perverts so many that statutes fretjuently undertake to deal specially with 
so-called *'sexual psychopaths*’.^ 

Most of the psyche pathic personalities belong in that large and challeng- 

ing group of persons who are not “insane” within the meaning 
criminal rests of responsibility but who are certainly 
not normal. At the other extreme, a few are so nearly 
normal that both the public and the criminal himself would regard it is an 
injustice to treat him as anything else. But most fall between chose two 
extremes. They are poor material for psychiatric treatment, and at the same 
time they are unaffected by the usual criminal penalties. Their inability to 
face their own inadequacies, th ir general pattern of irresponsibility and superficial 
relationship with others, and particularly the insistence on immediate gratification 
of impulses, make any kind of treatment difficult. Ideally, the State should 
provide a special institution combining some of the features of a prison and of 
a mental hospital, where such individuals can teceive training and medical 
treatment. The imposition of a criminal sentence may add force to psychiatric 
treatment and may help the individual to adjust to his environment. By the same 
token, in the less dangerous types of cases, a court’s making psychiatric treatment 
a condition of probation sometimes makes the psychopath come to grips with 
his problem. An aggressive therapist may be able to strengthen his patient’s 
ability to conform to social standards. Various treatment centres are trying group 
psychotherapy. The experience wiih this complex treatment method in Army 
Disciplinary Barracks and Rehabilitation Centres during World War II certainly 
was encouraging. Group therapy is not only economical, since as many as fifteen 
patients can be treated by one ps>chotherapisi, but there is special value in 
the dynamics of group interaction ; hearing one’s basic attitudes discussed and 
condemned by one’s fellows may make more impression than being censured by 
father-figures such as Judges. 

Since 1937, at least twenty States have enacted laws to deal specially with 

“fcxual psychopaths,” or “psychopathic persons*' who have 
*'^**”^* showii a lack of power to control their sexual impulses. The 

** statutes will be discussed in Chapter 4. Here we shall discuss 

the make-up of this supposed group. 

Actually, “sexuual pbychop..th” i< largely a legal term ; psychiatrically, sex 
offenders cannot be treated as one separate and homogeneous group. On the 
contrary, there is as much difference between the average rapist and the 
average exhibitionist as between the safe-cracker arid the shop-lifter. Isolated 
sex oflenctss may be committed by person who are really not sex deviates at all. 
They often have poorly oiganised egos, and under stress or under the influence 
of alcohol their defences momentarily collapse. Then three are the confused 
adolescents who are overwhelmed by the sudden trust of their sexual drive and 
who become involved in various types of sexual offence as a kind of instinctual 
grouping. 

Sexual offence may be symptomatic of initllcctual deficiency, of some 

r* ^ r* I .1 __ /• l_* 


Sextual ofienres 
may be sympto- 
matic of intel- 
lectual delif iency. 


form of of psychopathic personality or neurosis, or of psychosis. 
In fact, nearly every variety of mental disorder may have sexual 
misconduct as a sympton. The defective’s bcx crime is usua'iy 
of a minor character, although he may commit rape or murder. 
And the defective Is likely to repeat his crime unless apprehended 


1. Si.e post. pp. 27-31 and 193 
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and placed under custody. Psychopaths, as already said, include persons 
with pathologic sexuality of one sort or another. Neurotics sometimes are 
led by their feelings ofsextual inadequacy and their wish for superiority to 
commit a sex crime, e^'en a sex murder. The hy terical type of neurotic, however, 
tends to be more of a nuisance than a menace, contending himsel with exhibi- 
tionalism, sending indecent letters, etc. The senile, arteriosclerotic characteris- 
tically becomes involved in pedophilia, the postencephalitic in impulsive aggressive 
attacks, the schizophrenic in unsolicited amorous advances both homosexual, in and 
hetersexual, and the manic in exhibit! mistic displays. But there is no constancy 
in this symptomtology. To complicate the picture still further, offences that 
seem to have no sexual implication may actually be sexually motivated. Thus, 
larceny or arson may actually indicate kleptomania or pyromania. ^ 

Prostitution, the most common of sex offences, is primarily a socio-economic 

rather than a psychiatric problem, but studies of prostitutes have 
shown a significant incidence of intellectual deficiency and 
schizophrenic psychoses. The incidence of deficiency seems to 
be decreasing, however ; the statement frequently made early 
in this century that 5u per cent, of prostitutes were feeble-minded is certainly 
not true today. On the other hand, one is increasingly aware today that many 
prostitutes are socially and emotionally immature, and unable to adjust themselves 
to authority. Overtly strict parental authority may cause a hostile attitude towards 
all authority leading to various forms of anti-social behaviour including prostitution. 


Prostitution as 
cause of sexual 
offences. 


Exhibitionism, or indecent exp )sure, is a neurotic type of offence. It 
occurs only among males and not often among Negro males. The act is less 
a conscious striving after pleasure than a compulsive need to reduce anxiety 
and tension. Freud called attention to the significance of castration anxiety 
in many men, rising during childhood and consciously repressed and forgotten. 
A man dominated by this unconscious fear feels the need to demonstrate the 
integrity of his genitals by publicly exposing them to a strange female. Scopto- 
philia, coinmonly called yoycurism or pieeping, which may be considered the 
counterpart of exhibitionism, is closely allied to it. Both types of activity are 
not infrequently found in the same individual. 


Pedophillia (sex relations with children) is one of the more serious sex offences* 

Many young pedophillics are insecure, immature and shy indivi- 
Pedop iliia (3ex duals who lack the courage to make sexual advances to contem- 
children) poranes. At the other extreme is the senile group, constantly 

growing as the life span is increased. Many of them have 
begun to experience potency difficulties and they fear having to perform satisfac* 
torily for a sexually experienced, and possibly critical, adult female. Some have 
entered their “second childhood” and feel again a genuine compatibility with 
children. But the pedophillics also include some fearfully marked saiistic indivi- 
duals who brutally carry out forced relation vdih children. Many of these are 
psychotic. Perhaps more than almost any other group of offenders, proper 
disposition by the Courts of convic ed pedophiidcs calls for a complete psychiatric 
evaluation. 


1. A study of 102 sex offenders at ^ing 

Prison stated : 

•‘There U no distinct line between sex 

offenders and other law violators 

sex offenders have been found to suffer 
from no single categjrv of men al 
pathology ; the same varying symptoms 
of basic difficulties are also found in 
thieves, murders, burglars and extor- 
tionists. MorcjviT, as police and pr»- 


bation records disclose, men who are 
primarily sex offenders often commit 
other types of crime and Dice versa, 

“Sex offenders are in a separate class- 
ficatioD only because of society's concern 
about their particular type of acts, not 
because «>f their anti-so-ial behaviour.” 
New Yo k State. Gove nors Report on 
the Study of 102 Sex Offenders of Sing 
Sing Prison (1950). 
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Bestiality, sex relations with animals, is more common than generally suppos- 

ed. It occurs most frequently among boys on isolated farms. 
Bestial ty, sex rela- Among city dwellers it is rare and is confined almost exclusively 
t,0D, .V.th animal, defectives. 


Mouth-genital contacts are ?mong the deviations that the law prohibits — 

although the statutes are usually so circu i speciively phrased that 
Mouth-genital if they dealt with any other subject, they would be held void for 

contacts. vagucne«s. Such legal prohibitions are based on cultural moves 

rather than on any objective evidence of undesirable social consequences. Nor 
can such conduct be said to be unnatural or to evidence mental abnormality, for 
it occurs in most animal species. Making such conduct criminal creates what 
Jeremy Bcntham (1748-1832) called “imaginary oficnces,’* i. e. “acts which produce 
no real evil, but which prejudice, mistake or the ascetic principle have caused to 
be regarded as offences.*’ 


Statutory rape (sexual intercourse with a girl under the age of consent) and 

incest may some times be evidence of mental abnormality, but 
for the most part they are, like prostitution, primarily social in 
origin. They usually occur in groups with low cultural standards 
and in over-crowded neighbourhoods. Where the age of consent 
has been raised to eighteen, or even twenty-one (as in Tennessee), 
not likely to carry any implication of abnormality whatever. 


Statutory rape 
(sexual intercourse 
with a girl under 
the asc of consent). 


statutory rape is 


Foi ciblc rape has several basic motivations. It may be committed as the 
explosive expression of a pent-up sexual impulse. Or it may be committed as an 
irrational effort to deny the existence of strong homosexual urge. It may be the 
act of a mentally ill person in whom the normal sexual aggressiveness takes an 
abnormally exaggerated form and manifests itself in a brutal sexual attack. Many 
of the latter type of individuals suffer from a deep-seated hatred tocused particu- 
larly on women. There is also a type of rapist who is paradoxically, not primarily 
a sex offender. This is the aggressive, anti-social criminal who commits crimes 
of violence, and is likely to commit rape in the course of a robbery or burglary as 
merely one more act of pillage. 


There is no support for the common belief that sex offenders tend to be 
recidivists. Some exhibitionists and some pledophillics have records of repeated 
arrests for the same type of crime, but there is little repeiiveness among other types 
of sex offenders. The Uniform Crime Reports, issued by the Federal Bureau of 
Investigation, lists rape iweniy-fouith and ‘ other sexual offence” twenty-fifth in 
order of recidivism among twenty-six offences listed.*- 

D. ORGANIC BRAIN DISORDERS 

The organic brain disorders involve morbid structural changes in the brain. 
This excludes the schizophrenic, manic-depressive, neurotic and psychopathic 
disorders.* It includes disDrders caused by old age (senile dementia) and blood 
vessel disease, syphillis of the brain, brain infections ot inflammations such as 
encephalitis, and head injuries. 

(I) Senility . — The most common organ in brain disorders are those associated 
with the aging process. As the span of life is prolonged, the number of such cases 
is increasing. There have been cases of persons who develop clinical symptoms of 


I Uniform Crime Keports for the United 
States and its Possessions. U. S, Dept, of 
Justice, Vol. 22. No. 2, 1951. 

2, ihereare psychiatrists who n aintain that 
some if not all of these disorders involve 
obysical lessons, although they are not 


detectable by present methods. Until such 
lessons are demonstrated, however it seems 
sounder to regard these conditions as reac- 
tions to psychologically harmful environ- 
ment. 
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deteiioration iii their forties. Others appear to retain their mental vigour well 
past the Biblical three score yeais and ten. Heredity seems to be a weighty factor; 
children of long lived ancestors tend to live long themselves. 

The intellectual deterioration produced by senility and arteriosclerosis usually 
develops gradually, although it may manliest itself suddenly and progress rapidly. 
Infections or severe emotional shock may serve as precipitating factors. The usual 
symptoms are that the patie t tires more readily, his initiative decreases, and he 
begins to have memory difficulties, specially with names and recent events. There 
is also the common tendency to reminisce. The developing inability to remember 
is very likely to cause the patient to resort to confabulation. This is not quite 
purposeful lying, but more an attempt to bluff one’s way through, rather than 
admit that one cannot remember. The deterioration of memory is likely to 
be accompanied by deterioration in critical judgment, and the patient is often able 
to convince himself of the truth of his inventions. 

Since it is the most recently acquired knowledge that is lost 6rst, a senile 
person may be able to carry on a conversation about old events with apparent 
clarity, and yet not have the slightest knowledge of what season of the year it is. 
The htwyer or the Judge who must evaluate the mental condition of an aged 
person must be careful not 'o be deceived by superficial articulateness. 

As the condition progresses, the patient is likely to become emotionally 
unstable and increasingly irritable. He may start laughing or crying without 
cause, have temper outbursts and fits of jeaiousy or suspicion. Judgment becomes 
increasingly poor. Insomnia may become marked, and rest may be disrupted by 
delusions and hallucinations. It is not uncommon for the patient to develop 
peculiarities such as hoarding of trinkets and useless objects. Personal tidiness and 
social manners suffer. 

There may be periods of amnesia, in which the patient gets lost. Senile men 
may get into sexual misadventures, particularly with children. There may also 
develop a childlike susceptibility to suggestion, which makes the patient an easy 
dupe for confidence men and swindlers, who use him as an accomplice. 

It may be difficult to distinguish senile from arteriosclerotic dementia. The 

two occur in combination more frequently than does the anato- 
Artcriosclerosis. matically pure form of cither alone. Without opportunity for 

prolonged observation before trial, it is difficult for an expert 
to make a differential diagnosis. Clinically, senile psychoses occur later in life, 
arc gradually progressive, and are commonly manifested by paranoid symptoms. 
.^rterioscle^etic psychoses usually develop suddenly, show less intellectual deteriora- 
tion and less constancy in symptoms ; hardening of the arteries at the radial pulse 
and in the eye will be observable by fundus examination. 

Lowering moral standards leading to sexual offences, alcoholic excesses and 
dishonest practices seem to be somewhat more frequent among arteriosclerotic than 
among senile patients. 

(2) Paresis. ~ General paresis a form of cerebral syphilis. It usually takes a 
decade or more alter the syphilitic inlection is acquired for the symptoms of 
paresis to manifest themselves. Inadequately treated cases of syphilis show as 
great a tendency to develop the disease as do totally untreated cases, or even 
greater. Where mental disorder caused by syphilis is suspected. Kahn and Was- 
serman blood and spinal fluid tests should be administered. Since the advent of 
penicillin, which kills the organism producing psyphilis, and the introduction of 
fever thereby, paresis has ceased to be the hopeless condition it was prior to the 
First World War. 
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It seems that a head injury can precipitate general paresis in a syphilitic indi- 
vidual who vvould not otherwise develop it. ^ On the other hand, .accidental 
injury may itself be the 6rst overt manifestation of a prior existing disease. Post- 
mortem investigations have disclosed that a signiheant number of pedesirians killed 
by automobiles had marked otosclerosis, indicating a high degree of hearing loss : 
this may well have been an important factor in producing the accident. 

Paresis may first manifest itself in many different ways, depending on the 
particular brain area most heavily infected initially and on the personality make-up 

disease is characterised primarily by phenomena 
or release and regression. Social inhibition, learned relatively late in life, goes 
first. If the disease become? advanced enough, behaviour regresses to infantile 
level. Pessimistic individuals tend to develop depressed reactions ; aggressive, 
ambitious persons are likely to have delusions of grandeur ; the high tempered 
develop outbursts of temper. ^ 

Paretics sometimes commit murder but only rarely.* They also somtimes 
become involved in sexual offences. Physical alterations may result from temper 
outbursts. Criminal financial transactions may also occur.® 


Encephalitis leth- 
argtea ; Sleeping 
sickness. 


A virus infection that often occurs epidemically is encephalitis leChargica, 

often known as epidemic cncepalitis or epidemic sleeping sick- 
ness. Childhood infections are likely to be followed by abnor- 
malities in couduct as a sequel of the brain damage. Adult 
infections arc more likely to result in the Parkinsonian syndrone 
(shal< in g palsy). 'Ihe conduct disorders following encephalitis are characterised 
by diminished self-control. They often follow a neuroticalb compulsive, repeti- 
tive pattern. At times, they affect personality and behaviour in a way difficult 
to distinguish from the anti-social activities of certain psychopathic personalities. A 
small number of sex offenders are post-encephalitics. 


(3) Mead injufies. - Head injuries may result in brain disorders. The immediate 
post-traumatic psychotic reactions differ in adults and children. Adults are likely 
to develop hallucinatory and confabulatory experiences i children, noisy crying and 
restless, uncontrolled behaviour. 


Head injuries are not of great importance m cricninal behaviour, although a 
somewhat higher proportion of criminal than of the population generally have 
histories of head injuries followed by unconsciousness. This is generally interpret- 
ed as indicating that the same reckless, irresponsible personality characteristics 
that lead to their delinquency had also previously been present and had led to their 
high accident rate. But it is quite likely that the head injury may itself be a 
significant cause of the latter criminal behaviour. 01 course, these cases should 
not le confused with those in which the history of head injury is wholly fabricated 
or is used as a mere excuse for a course ol criminal conduct which can be shown 
to have been well established before the injury. 


The electro-cncephalograph is an instrument of great help in evaluating the 
severity of organic damage after head injury. Abnormal brain wave recording long 


1. Karl M Bowman and Abtam Blau, Psy- 
choti<' States following Mead and Brain 
Injury in Adults and ^Udren, in Sa-nuel 
Brock Ed , Injuris of the Skull. Brain and 
Spinal Cord (I9t0) Ch. 13 ;J V. Kaluder 
ani H. C. Solomon Irauma and Demen- 
tia Paralytics, 96 J. Am. Med. Assn. 1 
(1931). ^me leading pathologists and 
syphilogists reject the possibili y of a trau- 
matic basis for general paresis. iSrfR.R. 
Grmkcr and P. C. Bucy, Neurology (4th 


Ed 1949), p. 764. 

2. A British study showed th)t only one per 
cent of the homicide convicts in Brosd- 
moor. the English institution for the cri- 
minal insane, are paretic. Sir Norwood 
£(.'ast. Medical Asp^ts of Crime (1936) 

3. For a case of tinancial defalcation involv- 
ing more than $ 400,000, due to the deve- 
lopment of paresis in a aucessful business- 
man, see Guttmacher and Weihofen 
Psychiatry annd the Law (1952), Cb. 7. 
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after the ir jury indicate serious damage, particularly if there was a history of 
prolonged unconsciousness. ^ 

Amnesia may be associated with organic brain injury. The length of time 
wiped out is roughly proportional to the severity of the injury, but psychological 
factors may ais ) influence the situation. If, for example, some very unpleasant 
incident was happening just piior to the unconsciousness, such as a fight it is very 
likely to be forgotten Perhaps intoxication also facilitates development of amnsia. 

Amnesia may also occur as to events happening after the accident, instead of 
before. This is termed antcriograde, as distingubhed from retrograde amenesia. 
A short period of confusion following the injury is the lulc ; it is of consequence 
only if prolonged. 

Among the more serious common effects of head injuries are dizziness, 
headache, and epileptic convulsions An important study showed that epilepsy 
developed in 7 per cent, of the cases of depressed skull fractures, and in lu per 
cent, of those in which intracerebral haeraarrhage had taken place.* It may 
be years after head injury before traumaticepilepsy develops, apparently in 
connection with the retraction of the scar tissue in the brain. 

(41 Idiopatfiic efnlepsy . — Although non-traumatic or idiopathic epilepsy reveals 
no demonstrable lesions in the brain, recent res''archee do reveal abnormal electrical 
brain*waves in more than two thirds of the cases. It therefore seems proper 
to regard the condition as an organic brain disorder. 

There are three types of epliepsy, oi which one is of considerable criminal 

consequence. Major attacks ^Grandmal) arc generalised convuh 

Three types of sions of the cntiic body. They are usually preceded by a 
epilepsy. warning, called the aura. This may consist of a peculiar sensa- 

tion starting in the stomach and spreading upward, or of a 
tingling in the hands and feet, dizziness, hallucinations of voices, sounds or orders, 

aura last but a few seconds before unconsciousness and convulsion. 
During the seizure the p tient frequently bites his tongue and is incontinent. The 
convulsion is usually followed by a period of confusions. 

Minor attacks (Petitmal) arc momentary losses of consciousness without 

Mtnor at acks Conversions. The patient may stop in the middle of a 

tPetitmal). seritence, drop what he is holding, and then resume the conver- 

sation where he left off. 


Automatism, tlie state in which the patient is deprived of or released from 

conscious control, may replace or follow the epileptic attack. 
Auiomatistn. 1 he patient may automatically carry out very complex acts 

. while in such a state.* Sometimes, though not frequently, there 

may be a furious, aggressive outburst in which homicide or other acts of perso. al 

violence may occur. An early name for epilepsy was “the Disease of Hercules” ; 

m a fat oi rage, Hercules killed his best frienus and his children. A criminal act 

committed during such an automatic state of confusion should certainly be held to 
come within the legal test of insanity. 

The electro-encephalograph has revealed that certain individuals who have 
never had seizures have the brain-wave tracings characteristic of one of the forms 
of epilepsy. Some of these individuals suffered frooi severe unexplained pain and 
others were subject to spells of intense, unmotivated rage. No d uibt further physi- 
ca and chemical reiearchcs will throw new light on many types of apparently 
motiveless behaviour. j / 


1, Wilder Penfifld and Murton Shaver, Inci 
dence of Trauraat c Epilep»y and Head 
ache after Head Injury in Civil Pr.iciicc, 
I t Proceedings of il e As'O iat'on for 


Research in Nervous and Mental Diseasses, 
1943. Vol. 24 (1945), pp. 620-34. 

2. Wm G. Lennox, Amnesia, l:eal and 
Feigned. 10 U. Rev 298 (i9t3). 
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Epilepsy may cause anti-social outbursts. The epileptic’s tendency to irrit- 
ability and to infantile emotional relation may have criminal 
Epilepsy mav consequences. So also may the intellectual deetrioration and 
out^rst impairment of judgment that sometimes develops, but the role 

of epilepsy in criminal behaviour is not large. Probably not 
over one per cent, of felony offenders are epileptic.^ Gesare. Lombroso’s Criminal 
Enihropological studies published in the latter part of the nineteenth century,- 
which attributed many criminal characteristics to epilepsy, are today regarded as 
greatly exaggerating the role of epilepsy in ciiminal behaviour. Defendants 
frequently allege a temporary loss of memory at the time of the act charged. A 
normal electro-encephalogram casts serious doubt on such an allegation. On the 
other hand an apparently unmotivated crime may be explainable as the product 
of an epileptic seziurc where epileptic brain wave patterns are shown oa the test, 

P oblem childien studied by means of the electro-encephalograph have been 
shown to have abnormal brain-wave patterns in a significantly high percentage of 
cases.® 

E. CONGENITAL INTELLECTUAL DEFIGINGY 

There is no universally accepted term to signate those who from birth show 
evidence of inferior intellectual capacity. Probably the most commonly used is 
fceble-mindedncss, but this has been loosely used to include many kinds of thinking 
diflBculty. Mental deficiency has also been widely used, but the word ‘‘mental** 
seems too broad ; mentation includes emotions and will, whereas the concept we 
are here considering is limited to the cognitive function. Congenital intellectual 
deficiency seems as accurately descriptive a term as can be found. 

Lawyers and Judges should strive for a realistic understanding of intellectural 
deficiency especially in determining whether a deficient person had sufficient 
capacity to know the wrongfulness of his act. It is necessary to take account of 
the nature of the act. Many persons with somewhat defective intelligence are 
incapable of appreciating the technicalities dividing shrewd practices which are 
not illegal from obtaining by false pretences or embezzlement, and yet are well 
aware of the wrongfulneas of homicide. 

Intellectual efficiency may arise form hereditary causes, intrauterine disorders 
of dcveloprrent, or early childhood injuries to the nervous system by infection or 
trauma. Where there is a family history of deficiency, it is to be presumed that it 

is hereditary. 

Mongolism is an extreme form of intellectual deficiency, so named because 

one of its physical stigm* is the slanting eyes of the oriental. It 
MoncolUin Greii- is an intrauterine developmental defect. A high percentage of 
nism Mongols come from mothers over forty, and from mothers ot 

numerous prior children. One theory therefore is that Mongols 
arc burn lo exhausted mothers. A more recent theory is tliai Mongolism is 


1. Dr. Walter Bromberg reported that of 

35 648 felons examined for the New York 
Courts from 1932 to 1941, 0 66 per cent, 
were diagnos ed as epileptic. This svu ly 
was made before the electro-euccpalo>jraph 
came into general use and the ligurc is 
therefore perhaps too low 

2. Gina Fcrrer i-LomDroso. Criminal Man, 
according to the Classiucation of Cesarcer 
Lambroso (1911), p 16 

3. These studies revealed abnormal brain 


wave patterns in about half of the prob- 
lem children, against 15 per cent, in 
normal children. L Secunda and K H, 
Finally. Electr o-cncephalographic Studies 
in Children Presenting Behaviour Dis- 
orders, ki6 N. E. Med. J. 15 (1952) ; J* 
S. Gottlieb J K.natt. and M.G. ^bley. 
Electro encephalographic Evaluation of 
Primary Behaviour Disorders in Children, 
153 Archives Near. ai\d Psych. 138 (1945). 
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result of the injury or shock to the foetus at about the eighth week of pregnancy. 
Mongols arc the least troublesome of the defective group and are not involved in 
conflicts with the law. Few survive to maturity. 

Cretinism is a form of intellectual deficiency resulting from a congenital under* 
function or dysfunction of the thyroid gland. It can usually be diagnosed by the 
time the infant is four months old. It can be cured (with thyroid medication) if 
treated early. After the age of six or seven, treatment has little efifect. 

Many intellectually defective individuals have a wholly normal appearance. 
Judges or others who arc canfident that they can judge a person’s intelligence or 
character from appearance would be disappointed if their judgments were subjected 
to scientific tests. 

In 1905, Alfred Binet and Theodore Simon, French psychologist and physician 
respectively, devised a test for measuring the intelligence of school children. As 
revised by Professor Lewis M. Tcrman of Stanford University to fit the educational 
and cultural background of American children, this is still the most widely used 

intelligence test for children, and adolescents. It gives a score 
iDtelligeoce tesu. ill mental age which, when divided by chronological age gives 

the intelligence quotient or I. Q,. Since the maximum level of 
achievement on these tests is reached, on the average by age sixteen, that age is 
used as the divisor of the mental age for all individuals of that age or order. For 
adults, the Stanford-Binet has largely been replaced by the Wechsler-Belleue Intelli- 
gence Scale, which takes into account the general decline inabilities as age increases. 
It also puts as much emphasis on non-verbal as on purely verbal ability, and so 
gives a better rounded picture. 

The fact that these tests employ mathematical ciphers should not mislead 
members of the legal profession into assuming that psychiatry has succeeded in 
measuring intelligence with mathematical exactness — or even that psychiatrists 
know precisely what it is they are measuring. None ol the tests is a mechancial 
device ; they all require skill and experience on the part of the tester. The 
conditions under which the tests are administered are important. So is the 
emotional tenseness of the subject. The tests, contrary to common assumption, 
do not measure pure congenital intellectual endowment, but are to a certain degree 
affected by the subject’s environmental background. What is perhaps more 
important, existing tests do not adequately reveal the faulty judgment of the 
psychopath, or even intellectual deficits of the kind that follow prefrontal lobotomy. 
There arc no tests at present for measuring the defective social attitudes of many 
criminals. 

Lawyers are likely to misunderstand the significane of mental age. A defence 
attorney learning that his client has a mental age of ten may promptly conceive 
the idea of trying to bring him under the rule that children under the age of four- 
teen are presumed incapable of ciiminal iruent. But such an individual is by no 
means a child. He has had the experiences of an adult, and even with his defective 
intelligence, can be expected to meke judgments and exercise control far beyond 
those expected of a ten-year old child. Tnc Courts are therefore on psychiatiicaJIy 
firm ground in refusing to apply to adults of low mental age the rule applicubic to 
children. 

The intellectual defectives are commonly grouped in three classes, idiots, 

imbeciles and morons. In the Binet classification, ai. I. C^. of 
Idiou, imbeciles, less than 25 marks the idiot, 25 to 50 the imbecile, and 50 to 75 

moron. From 70 to 80 is borderline deficiency, 80 to 90 is 
lo dull noimal. 90 to 100 average, 100 to 110 supe; ior, and 
above 120 is veiy supciiur. In the Wccksler classification, an I. Q,. of 65 or below 

I. P. G.— 76 
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19 defective, 66 to 70 borderline, 80 to 89 dull normal, 90 to 109 average, llO 
to 1 9 bright normal, 120 to 129 superior 130 and above very superior* The 
defectives on this scale are not divided into subgroups such as idiots, imbeciles and 
morons. 

Only thirty years ago, it was believed that low grade intelligence was a major 

source of crime. Today, criminologists think otherwise. There 
De6ciency and seemed to be Do significant difference between the intelligence 
crime. of the criminal and the non>criminal population. As might be 

expected, persons committing certain types of crimes tend to 
have a different level of intelligence from those committing other crimes. Embez- 
zlers, forgers and swindlers score high ; sex offenders low. 

On the whole, the intellectually defective have a low energy level and are not 
aggressively anti-social. Where they are led into crime, it is likely to be because 
they are poorly equipped to make their way in a complex and sophisticated 
urban society. They do not foresee consequences and are easily led. Larceny is 
one of their most common crimes. Others are impulsive assaults, arson and 

vagrancy. 

The dull normal group contributes a rather large body of criminals. They 
are certainly not insane within the meaning of existing tests, but the social wisdom 
of the legal rules holding them responsible may be questioned at least where they 
operate to send to prison persistent recidivists whose behaviour has been unaffected 
by repeated prison terms. 


Delinquent behaviour in defectives may be in part the result of unwholesome 

environmental influences. Such anti-social behaviour patterns 

.‘Sterilization. “^7 sometimes be modifiable and the individual salvaged by 

taking him out of his unfavourable environment and placing 
him in a foster home or special training school for defectives. But for that large 
number whose deficiency is attributable to defective heredity and who do not appear 
to offer promise of improvement even under the most enlightened programmes 
of guidance and rehabilitation, society’s best defence would seem to be prevcniation 
by Sterilization. In the male this requires a very simple operation which can be 
performed in a surgeon’s-office under local anesthesia. There is no mortality and 
a^lraost no discomfort. The operation (called vasectomy) is of courSe quite diffe- 
rent from castration, in which both testes are removed. Salpingectomy, the 
comparable operation in women, is much more serious. The surgeon must enter 
the abdominal cavity, remove segments of the Fallopian tubes, and tie the cut 
ends With modem surgical methods, mortality is almost zero. Neither operation 
interferes with the person’s sexual life or sexual satisfaction But capacity to 
mocreate is ended permanently. In only a few cases have skilled skilful surgeons 
been able to recreate fertility in sterilized males. 

More than half the States have enacted statutes authorizing the sterilization 
of mental defectives. Some of these statutes apply also to certain other 
erroups such as persons with recurrent “hereditary insanity” habitual crimi- 
nals ‘‘with present moral depravity”, sex offenders, syphilics, and rapists. ‘ 


1. Such statutes exist in Ala^atna, Arizona 
California, Co£.necticuf. Delaware, Geor- 
gia. Idaho, Indiana Iowa, Kansas Man j. 
Michigan, Minnc^ota, Mississippi. Mon- 
tana, Nebraska, New Hampshire, North 
Carolina, N rih Dokota. Oklahoma. Souih 
Carolina, South Dakott, Utah, Vermont, 
Virginia, Wett Virgioa «l»d Wisconsin* 


Mo.e than a third of all the operations 
perfermed under all these laws weie in 
California. Of more than 16,0C0 opera- 
tions pertormed in Cali’oroia, only 4,000 
were carried out on the intellectually 
defective, the rest being on persons with 
other mental dhorders and erkpinafs* 
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The constitutionality of such statutes is not free from doubt specially 
_ . . where they are applied to habitual criminals or persons con- 

Constitutionahty. yicted of specified crimes such as rape without requiring 

. any showing that the person’s anti-social characteristics are 

ttansmissible to their offspring. While there is a large body of statistical 
data to support the thesis that heredity plays a dominant role in intellectual 
deficiency/ there is less firm scientific ground for believing that heredity 
plays an equally important role in mental disease generally.^ The consensus 
of American psychiatry today would not favour sterilising the mentally 
disordered except perhaps where both husband and wife are dednitely 
psychotic. As for sterilizing criminals, “It may be stated with confidence 
that no physician, biologist, eugenist, or iminologist is in a position to declare 
that the criminality of any individual will be transmitted.”® 


In this state of scientific knowledge, any legislative body, exercising 
Its own wisdom, decide that certain types of mental disorder or of criminal 
behaviour are inheritable, and that therefore persons exhibiting such dis- 
orders or behaviour should be sterilized ? The United States Supreme Court 
m the leading case of Buck held that sterilization is not so unreason- 

able as to violate due process when performed upon an intellectually defective 
women who was a daughter of a defective mother and the mother of a defec- 
tive daughter. “Three generations of imbeciles are enough,” said Mr. 
Justice Holmes. In most of the other cases where sterilization has been 
upheld there has also been strong evidence that the condition was apparently 
hereditary.® But it is not certain how far the Courts will go in upholding 


1. Statistical studies have shown that 
parents with high I. Q. are much less 
likely to produce mental defectives 
than parents with low I. Q,. Thus only 
0.1 per cent, of the children of parents 
with I, Q^.'S of 130 were found to 
have I. Q. s below 70 ; children of 
parents with I Q,, of 55 » have a 31 per 
cent, chance of having an I. Q below 
70. l-A-F. Roberts, High Grade Mental 
Defectives in relation to Differential 
Fertility, 93 J. Mental Sci. 289 (1947). 
According to another English investi- 
gator, nearly 60 per cent, of the children 
of two subnormal parents were subnor- 
mal and over 40 per cent, of the children 
of one subnormal parent were subnor- 
mal. D. C, Jones, A Survey of Subnor- 
mal Types, 93 J. of Mental Sci. 278 
(1947). A New Hampshire study showed 
that of the children of discharged 
female patients of the State School for 
defectives, 65 per cent, were subnormal 
or mentally defective; of the children of 
male patients, 58 per cent, were 
drfcctive. B.S. Johnson, Study of Cases 
Discharged from Laconia State School, 
)924.34, 50 Am. J. of Meet Def. 437 
(1946). See also D. S. Fearweather, 
Mental Deficiency, in Recent Advances 
in Psychiatry (1950); Flliot Slater, 
Genetics in Psychiatry, 90 T- of Men. 
Sci. 171 (1944), Several studies indicate 
that high grade defectiveness is more 
likely to run in -families than low grade 
dcfcctivcnces. S. L, Haiperin, Human 


Heiedity and Mental Deficiency, 51 
Am. J. of Mcnt. Def. 153(1946). 

2. The most extensive studies on the 
relation of heredity to mental disease 
have been made by German scientists. 
Even before the Nazi regime, many 
German writers enthusiastically advoca- 
teds sterilization to combat all kinds of 
mental disease and other undesirable 
characteristics. See Otto L. Mohr, 
Heredity and Disease ( 1934). The Nazis 
sterilized some 375,000 persons prior to 
Word War II. In this countiy, studies 
by ECallman at Columbia University 
and others on single-ovum and double- 
ovum twins have also shown the power- 
ful force of heredity in nearly all 
types of mental disease Franz J. 
iCallnaa the Genetic Theory - of Schizo- 
phrenia, 103 Am. J. Psychiatry 309 
(1946). But most American psychiatrists 
today are psycboanalytically rather 
than biologically oriented and they 
tend to avoid the b.iffa]ing complexities 
o( tracing hereditary strains. 

3. East Society and tts Criminals (1st 
Am. cd., 1951) p. 128. 

4. (1927) 274 U. S. 200 ; 47 Sup. Ct. 584 : 
71 L. Ed. 1000. 

5. Smith V. Command, (1925) 221 Mich. 

409 : 204 N. W. 140 ; Clayton v. Board 
of Examiners of Defcrtivcs, (1930) 
120 Neb. 680: 234 N. \V. 630 ; St *te 
V. Troutman, (1931) 50 Ida. 673 : 299 
Pac. 668; In re Main, (1933) 182 

Okla. 63 ; 19 P. 2d 153. 
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sterilization where the evidence of inheritability is less convincing. No case 
has yet sanctioned as reasonable the assumption, for example, that the 
children of a man three times convicted of stealing are likely to inherit a 
tendency to steal, and that it is therefore constitutional to prevent his pro- 
creating children by sterilizing him.^ 


In addition to substantive requirements of the due process clause that an 
invasion of personal liberty must be found reasonable to be held constitutional, 
procedural due process requires that a person’s rights be determined in a n 
fair and orderly way, upon adequate notice and opportunity to be heard. 
Even if a statutory definition of the classes subject to sterilization is not 
unreasonable, procedural due process requires that an individual be given a 
fair hearing on whether he in fact comes within the class mentioned. Under 
the typical statutory procedure, if the superintendent upon examination of 
the patient is of the opinion that the operation should be performed, he 
petitions an administrative board to conduct a hearing. The patient is 
served with a copy of the petition and is usually allowed to appear at the , 
hearing and to be represented by an attorney. 1 his satisfies the reqirements 
of procedural due process. In most States, and appeal is allowed from the 
board’s decision to the Courts, but a judicial hearing or review is not con- 
stitutionally essential.^ 

The equal protection clause may provide another consitutional objec- 
tion. The leading case in Skinner v. Oklahoma^ in which the United States 
Supreme Court held that a statute was discriminatory which subjected to 
sterilization persons three times convicted of felonies involving moral 
turpitude, but had been once convicted of stealing chickens and twice of 
robbery. The Court elluded to the highly technical distinction between 
larceny and embezzlement and held that “sterilization of those who have 
thrice committed grand larceny with immunity for those who are embezzlers 
is a clear pointed, unmistakable discrimination. Oklahoma makes no 
attempt to say that he who commits larceny by trespass or trick or fraud has 
biologically inheritable traits which he who commits embezzlement lacks.” 

Of course, the Legislature may draw reasonable distinctions. A law 
applicable to the intellectually defective, and not including those sunering 


1. See Davis v- WaJton, (1929) 74 Utah. 

80 : 276 Pac. 921 (statute authorised 
sterilization of persons with habitual 
sexual criminal tendencies, upon a 
ending. JHtcr that by the law of 

heredity he was the potential parent 
of socially inadequate offspring likewise 
affl'Cted ; held, evidence that a prison 
inmate was convicted for robbery and 
was usually sexually active was insuffi- 
cient to bring him within the statute. 

2. State v- Schaffer, (1928) 126 Kan. 607 : 

270 Pac. 601 ; Smith t>. Command, 
(1925) 221 Mich. 409: 204 N. W. 

140. In re Hendrickson, (1942) 12 
Wash. 2d 678: 123 P. 2d 322. But 

statute that requires service of process 


on the person only of the sterilization 
Order which may be issued by the 
board w^t^out a hearing, and which 
thus puts the entire responsibility of 
initiating an appeal from such order 
on the persons ordered to be sterilized, 
where such person is being held in an 
institution because of mental incapacity 
has been held to violate procedural 
due process. In re Hendrickson, supra. 
Notice to the next-of-kin has been held 
insufficient if the person himself had 
DO notice and no chance to defend 
himself. Brewer v. Talk, (1933) 204 
N. C. 186 : 167 S. E. 638. 

3. (1942)S16U. S. 535i62Sup. Ct. 1110; 
86 L. Ed. 1655. 
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from other types of metal disorder, is valid,^ But a law applicable to mental 
defectives who are unable to support their offspring and whose offspring are 
likely to become ward of the state has been held to violate equal protection 
in that it creates an unreasonable and unconstitutional discrimination against 
the indigent.® Whether a law is unreasonable which applies only to inmates 
of state institutions is a point on which the decided cases disagree.® 

Other constitutional objections have sometimes been urged, but without 
much success. In two federal cases of about forty years ago sterilization was 
held to constitute cruel and unusual punishment,^ but this seems unsound. 
Most of the statutes do not purport to have a punitive purpose. Steriliza' 
tion is performed not as part of the punishment for crime, but as a protec- 
tion to society, just as commitment to a hospital may be. A sterilization 
law is not an ex post Jacio law even when it provides for sterilization of persons 
three times convicted and is applied to a person some of whose convictions 
occurred before the law was passed*® Nor are such laws open to objection on 
the score that they violate constitutional provisions guaranteeing “the inherent 
right — life, liberty and the pursuit of happiness”.® 

The attitude of lawyers and judges towards the legal test of criminal 

irresponsibility and towards any proposals for revising the 
Malitigermg. test is often coloured by the fear that it is too easy fot 

malingerers to stimulate insanity and thus escape their just 


1* Smith V. Command, (1925) 221 Mich 


409 

s 201 

N. 

W. 

140 

; State v. 

Troutman, 

(1931) 

50 

Ida. 073 : 

299 

Pac. 

668. 

A 

law 

limited in 

its 

appUca 

ition 

to 

pcr^'on Suffering 


from recurrent heredity insanity is not 
unreasonably discriminatory. In 
Main, (1933) 162 Okla. 65; 19 P. 2d 
153. The Ntw Jersey Court held a 
law objection able for singling out 
epileptics, saying that if the Legislature 
can benefit the next generations by 
sterilizing the epileptics of this one, 
•’it both may and should pursue the like 
Course wUh respect to other di>ea cs 
inimical to the welfare of society, ’ 
such as pulmonary consumption and 
syphilis. Smith v. Board of Examiners, 
(1913) 85 N. J. L. ^6 : 1^8 Atl. 9*'3. 
But what the Legislature ‘‘may and 
should” do is irrelevant on the issue of 
constitutionality; the Court s only legiti- 
mate concern is with whether the 
classification adopted by the Legislature 
is so wholly capricious and unreasonable 
as to violate equal protection. Steriliz- 
ing epileptics but not the tubercular 
can hardly be called wholly capricious 
classification. 

2. Smith V. Cemmand. The rule of 

this case should not be (xtended to 
othc' than financial incapacity. Altb- 
oush the sterilization laws were ori- 
ginally proinotcd almo t wholly by the 
idea of preventing transmission of here- 
ditary defects, they may be defended 
perhaps equally well, on what may be 


calhd a''' enviroomectal basis that 
defectives are unqualified to rear 
children properly; that improperly 
reared children arc lively to became 
criminal or public liabilities; and that 
therefore it is reasonable to deny parf 
enthcod to those who are incapable o- 
assumiog the responsibilities attached 
thereto. In some Slates (e. g«, Iowa) 
the statutes are today administered 
larcely on an environmental basis, 

3. That such a distinction is valid Smith 
D. Command, supra\ State v« Troutman, 
5u^ra; State v- Schaffer, (1928) 126 
Kan. 607 ; contra Haynes v* Lapeer, 
Circuit Judge, (1918) 201 Mich. 138i 166 
N. W. 938 ; In re Thompson, (1918) 103 
Misc. 23 : 169 N. Y. Supp. 638, affd 
sub-noiD, Osborn o. Thompson, 185 
App. Div. 902 I 171 N.Y. Supp. 1094. 

-I. Davis V. Berry, (1914) 216 Fed. 413l 
Mickle V, Hcniichs, (1918) 2<i2 Fed. 
687 ; contra : In re Clayton, (1031) 120 
Neb. o8U: 234 N. W. 630 ; Davie v. 
Walton, { ly29l 74 Utah 276; State v. 
Feilod, (1912) 70 Wash. 65; 126 

Pac. 75. 

5. Davis V. Berry, supra. But this case 
held that the statute, requiring vasec- 
tomy to be performed on all persons 
twice convicted of felony, which 
provided (or no actual hearing was 
invalid as constituting a bill of 
attainder. 

5. In re Main, (1933) 162 Okla. 65 1 19 
P. 2d 159 ; State v. Troutman, eupra* 
Contra Davis v. Berry, supra* 




INoiAM penAl 66de 



punishment. Actually, it would in most cases be extremely difficult for an 
imposter to mislead a competent psychiatrist. If court-room experience seem 
to throw doubt on this statement, it is not so much because the science of 
psychiatry is insufficiently advanced to provide reliable diagnosis, as it is 
that legal procedure, using partisan experts stating their opinions through 
answers to carefully worded questions of counsel, frequently fails to present 
a true picture of the diagnosis. 


The ordinary malinger does not realise that the various forms of mental 
disorder have iheir characteristic symptoms, and that displaying a hodge- 
podge of symptoms will not only fail to convince, but will rather clearly 
reveal his malingering. Like the students who tried to fool their biology 
professor by carefully gluing together the body of one bug, the wings of 
another, etc. the malinger may in his ignorance glue together the head of 
a dfclective, the wings of a schizopherenic and the legs of a manic, but the 
result may be easily identifiable by the psychiatrist as a humbug. 

One situation where suspicion of malingering springs to mind is where 

the defendant says he does not remember the facts of the 
Feigned Amnesia, crime. He remembers the quarrel, “when everything went 

black,** and when he regained consciousness he was stand- 
ing over his victim’s corpse with the smoking revolver his hand. (Malinge- 
ring in criminal cases rarely occurs except in homicide cases, fegining insanity 
which if successful is likely to mean indefinite commitment to a mental 
hospital, is not an appealing alternative to conviction for a crime carrying 
a penalty on only a few year’s imprisonment). Feigned amnesia is one of 
the most difficult forms of malingering to detect, because there are so many 
disorders in which amnesia may actually occur. These include not only same 
psychoses but also epilepsy, alcoholism, and certain hysterical neuroses. Nev- 
eriheless, differential diagnosis may be able to eliminate all these, and the 
patient’s ignorance may betray him into answers not typical of true amnesia, 
i ne electroencephalograph can fairly conclusively eliminate epilepsy by 
recording a normal brain wave pattern and can give highly significant informa- 
tion about the possibility of certain other disorders.^ Skull X-rays, a negative 
neurological examination, a life history that gives no support to the likehood 
ol psychosis, hysteria or of alcoholism, suggest the possibility of mere 
malingering. Ihis suspicion may be strengthened on probing into the 
character of the alleged amnesia. True amnesia usually affects all areas 
ui memory ; but the malingerer is likely to “forget” only the crime. If the 
amnesia conveniently covers only the incriminating facts, but does not affect 
colourless data such as the patients own identity, it is probably feigned. 

The malingerer, in his ignorance, may be unwise enough to try playing 

the roll of a **raving maniac.” But it is physically impos- 
Maoia. sible for a sane man to maintain for any extended period 

shouting, jumping, and furious movement by which the 


U »'The epccific medical conditions in 
which electroencephalography is irofct 
useful are the fillowingi epilepsy, 
carebral tJmour, sabdural hematoma, 
cerebral hemorrhage, cerebral throm- 
bosis, cerebral trauma, cerebral- 
abscess. meningitis, encephalitis Schil- 
dcr’s disease and behaviour disorders 
of an epileptic or postencephalitic 
type. In these conditions the electro- 


encephalogram can give exceedingly 
significant and even crucial informa- 
tion, but more usually it is in accord 
with the evidence from other sources. 
Its maximum diagnostic and prognostic 
value is attained when it is combined 
with other types of clinical and labora- 
tory examination.” Gibbs, Medicole- 
gal Aspiects o£ Electroencephalography. 
24 Can, Bar Rev. S5 (1916;, 
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subject tries to simulate acute mania. If, after wearing himself out, he falls 

into sleep he betrays himself. The true manic not only can maintain his 

excited condition for longer periods, but he typically shows physical 
^mptoms that can h^dly 1^ simulated : fever, rapid pulse, coated tongue. 

The peculiar stream of consciousness” revealed by the true manice’s talk 

IS also very difficult to imitate convincingly. 

Another popular notion about “insanity” is that it typically involves 
« ... peculiar or outlandish behaviour and the malinger mav 

behaviour, try to conform to this assumed pattern by performing I 
. senes of senseless or follish acts. But the uniformed malin- 

gerer will tpically overact. He is anxious to call attention to his irration- 

ality his conduct tends to be exhibitionistic. A true psychotic may have 
some very bizarre beliefs or ideas, but they are rarely of the childish or 

clowni^ kind malingerers, favour and he does not thrust them at the investi- 

gator. On the contrary, if he reveals them, it will be casually or even because 

he has leaded that other people do not accept them — only with great 

reluctance. To feign a seeming casualness or reluctance and yet be sure to get 

thena before the investigator would require literary and hystrionic artistry 
ol a high order. ^ 

Malingers feigning dizziness also tend to overact. For example, on a 

Romberg test, to determine the presence of swaing when the patient is stand- 
mg with feet close together and eyes shut, the malingerer will often fall 
even when given sufficient support to prevent this. * 

As with other mental pecularities, the person actully suffering from 
^ , . delusions has learned that others do not accept his ex- 

Lieiusions. periences, and he is not likely to want to discuss them with 

_ V,- 11 .1 . but the malingerer is anxious to call attention 

IS alleged delusions. Most forms or mental disorder serious enough to 

meet the test of criminal irresponsiblity take along tune to develop. This 

Inr^A^ delusions. A well organised system of delusions must have deve- 

^ period. If the person’s part history shows no evidence 

elaborate delusional experiences, 
malingering is to be suspected. ^ * 

'■’u “ remembered that delusions is always merely a 

oH ““St occur along with the other symptoms 

nanieH K ® pattern of disorder. If the claimed delusions are unaccom- 

rin symptoms, or are accompanied by alleged symptoms that 

are *t"Own form of dUorder, they 

are probably not genuine. * ^ 

The wary malingerer may decide that the safest form of deception is 

Mutism where he will say or do nothing. He therefore is 

^egatlVIsm. mute, or practices what the psychiatrists call “negativism” 

^ doing the opposite of what he is told. But consis- 

in » remain mute to speak to no one, to voice no wants to say nothing 
® n “ defence— 15 almost impossible for a sane man for a long period 
especially under the stress of a charge of crime. Where malingering is suspec- 

himseff ^ catching the person off guard, when he may betray 

^ difficult role to play without a slip. There are 
symptom may be exhibited— not of all of them 
Some that are typical will not .appeal to the 
malingerer, e. g m continence and soiling one’s clothes and bed. Catatonic 
negauvism can be tested to observe certain physical reactions difficult for the 
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malinger to control. Gatetonia ftimulated by fixing the muscles can be 
detected by tests inducing fatigue and by the use of anesthetics. 

Depression involves a lowered metobolism, which in time produces 
physical signs that the malingerer can hardly reproduce : dropping 
temperature, dry skin and hair, even a dropping of the blood count. Other 
signs he can reproduce — if he knows enough about the subject : constipation, 
hxedly worried or troubled expression, a characteristic stoop in posture. 

Merely because psychiatry can dectect malingering in a high percentage 

of cases does not mean that the psychiatric testimony on 
Nc^ssitv foi adc- question in any given case is necessarily reliable. Many 

and exami^aSn?"^ tests by which malingering is detectable call for 

a comprehensive investigation, by physical examination 
fairly long period of observation, and a social case history of the person’s 
past and of his family. The difficulty of diagnosis is complicated by the 
fact that many malingerers are in fact not normal individuals. Although 
a suspect may not be insane witnin the criminal test as he pretends, he may 
have a seriously wraped, neurotic characUr structure. An opinion given in 
response to a hypothetical question, put to a witness who never examined 
the patient at all, or an opinion by a partisan expert hired for the purpose 
and based on a cursory examination or on mere observation, may be wholly 
inadequate, either for an opinion that the person is insane, or that he is 
malingering. As more and more jurisdictions are coming to realize, sound 
diganosis in difficult cases call for a procedure permitting a period of obser- 
vation and examination by impartial experts.^ 

15 . What is “unsoundness of xxiiiid.” — A person of “unsound mind” 
is under certain circumstances held to be exempt from criminal responsibility. 
The Code does not define ^‘unsoundness of mind”. It assumes that the 
phrase will be understood But it is one of those phrases which every one 
professes to understand, but few will dare to explain. The term “unsound- 
ness of mind” has been undoubtedly used here, as it has 
Unsouadncsa o£ been by Sir James Stephen, as equivalent to insanity. 
^ j ■ . . . But insanity, lunacy, unsoundness of mind, mental 

and diatingm . derangement, mental disorder, madness and mental aliena- 

tion or aberration have been indiscriminately applied to those states of dis- 
ordered mind in which a person loses the power ol regulating his actions 
and conduct according to the ordinary rules of society. In all cases of real 
insanity, the intellect is more or less afleted— hence the tetm intellectual 
iZanitl In a medical sense this implies a deviation of the menial faculties 

assumed normal or healthy standard. In an insane person there 
mtv be no bodily disease, but his language and habits are changed, the 
^aloning power which he may have enjoyed m common with others is lost 
nerverted and he is nodonger fitted to discharge those duties which his 
social position demands. lurther, from perversion of reason, he may show 
^ disposition to commit acts which may endanger his own life or the lives of 
Those around him. It it at this point that the law interferes for his own 

protection, and for that of society.* 

16 Forms of mental unsoundness. — The law makes no dis- 
tinctions between various forms of mental unsoundness, as to me 
test of responsibility. The general test adopted m each jurisdiction 

(knowledge of right 


and wrong, or knowledge of right and wrong 


1. Mental Disorder as a Criminal Defence 
by Henry Weihofen, 1954 Ed., pp. 10 

to 49. 


2. 2 Taylor’S Medical Jurir. prudenoet 

£d.^, p. 474, 
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held applicable to cases of schizophrenia (usually referred to in the 
case by its older name, dementia praecox),i paranoia, 2 a senile dementia,^ 
intellectual deficiency or feeble-mindedness^ and other forms of mental 
desorder. 

Disorders characterised by delusions have been regarded by some 

Disorders character exceptions to the general rule. In the older 

actions i£ common law. a person who was born deaf, dumb and 
exceptions to general blind (and perhaps also one born deaf and dumb merely) 
rule. was presumed to be an idiot, « but this presumption is no 

longer indulged.® 


1. State V. Elsea, 1952 Mo. 251 : S. W* 
2d 650 (paranoid type) ; State v, 
Moore, (1938) 42 N. M. 135 t 26 P. 2d 
19; State r. Jones, (1926) 191 N. C. 
753 s 133 S. E, 81 ; Winn v. State, 
(1939) 136 Tex. Grim. 513 : 126 S W. 2d 
481 ; McGee v. State, (1951) Tex. Grim. 
238 s S. W. 2d 707. 

2. Diggs V. State, (1916) 126 Ark. 455: 
190 S.W. 448; Hankins v. State, (1917) 
133 Ark. 38: 2 '1 S.W. 832; Kelley 

V. State. (1920) 146 Ark. 509 : 226 
S.W, 137; Travis r. State. (192^)160 
Ark. 215: 254 S.W. 464 ; People v. 
Krauser, (1925) 315 111. 485 s 146 N. E. 
593. Earlier Arkansas: and Illinois cases 
had applied a different rule for 
paranoia than for other types of mental 
disorder, saying that while the right 
and wrong test is the sole test in other 
cases, in paranoia cases the irresistible 
impulse defence must be added. 
Bell V. Slate, (1915) 120 Ark. 530 : 180 S. 

W. 186 ; People v, Lowhone, (1920) 292 
111. 23 : 126 N. E. 620. The later cases 
extend the irresistible impulse test to 
all types of disorder. 

3 State V. Hadley, (1925) 64 Utah 109: 
234 Pac. 940. 

4. Anderson o. State, (1922) 209 Ala. 36 : 
95 So. 171 ; Chriswell v. State, (1923) 
171 Ark. 255 : 283 S. W. 981 ; K2ell v. 
State, (1951) 217 Ark. 94 : 229 S.W. 2d 
32 ; People v. Furley, (1857) 8 Cal. 390; 
People Keyes, (1918) 178 Cal. 794 ; 
175 Pac. 6; Travers u.U.S., (1895) 6App. 
D. G. 450 at p. 461 ; StudstiM v. State, 
(1849) 7 Ga. 2 ; Rogers v. State, (1907) 
128 Ga. 67 : 57 S. E. 227 ; Godsby v. 
State, (1922) 15S Ga. 496 : 112 S. E. 
467 ; McKcthan v. State, (1917) 201 
Ga. 28 : 39 S. E. 2d 15 ; People v. 
Marquis, (1931) 344 III. 261 : 176 N, E. 
314; People v. Varccha, (1933) 353 
111. 52 : 186 N. E. 2d 607 ; Wartena v. 
State, (1886) 105 Ind. 445 : 5 N. E. 20 ; 
Robinson v. State, (1887) 133 Ind. 510 ; 

16 N. E. 184 ; Conway v. State, ( 18b8) 
Ind. 482 t 21 N. E. 285 ; Sharp v. State, 
(1903) 161 Ind. 288 : 68 N. E. 286 ; 


5. 


6 . 


State V, Bruntlctt, (1949) 240 la 3 • 
36 N. W. 2d 450 ; State^ v. Flowers 
(1^7) 58 Kans. 702 : 50 Pac. 938 ; Bast 
V. Comm., (1907) 124 Key. 747: 99 S.W, 
978; Maulding y. Comm.. (1916) 172 Kv 
370: 189 S.W. 251; State v. Ta^^ 
(1931) 173 La. 780: 138 So. 665 ; StlU 

V. Palmer, (1901) 161 Mo. I52:6lS W. 

51 ; Stale v. Pinski. (Mo. 1947) 356 

W. 2d 785 ; State v. Sapp, (1942) 163 S. 

Mo. 705 : 203 S.W. 2d 425 ; State v 
Schlaps, (1927) 78 Mont. 560 ; 254 Par* 
858 ; State v. Mathews, (1946) 2?6 N.C 
639 : 39 S, E. 2d 819 ; Comm. v. 
Szachewipz, (1931) 303 Pa, 401 • 154 Atl 
483 ; Woodruff v. State, (1932) 164 

Tenn. 530: 51 S.W. 2d 813 : Cox v. 
State, (1910) 60Tex. Cnra. 471 : 132 S. 
W. 125; Craven v. State, (1923) 93 
Tex. Crim. 328: 247 S. W. 515; Mekmny 

'Tex. Crim. 353 : 
288 S.W. 465 ; McCune V. State, (1951) 
Tex, Crim. 2-»0 t S.W. 2d 305 ; Ro- 
gers V. State, (1905) 77 Vt. 454 : 61 At!. 
489 ; State v. Kelsie, (1919) 93 Vt, 450 . 
108 Atl. 391; State v. Schafor, ( 1930) 
156 Wash 240 • 286 Pac. 833 ; State v. 
Johnson. (1940) 233 Wis. 668: 290 N.W. 
159. Virginia has coustrued its statute 
dealing with feeble minded differently 
from others tried for crime. See Tessup 
v. Comm , (1946) 185 V<a. 690 : 39 S.E. 
2d 638 (unsatisfactory opinion). In St.ife 
V. Behler, (1944) 65 Ida. 646 : 146 P. 2d 
338, the Court modiBcd a de;ith sentence 
to life imprisonmeut bec.iuse of the 
defendants low intelligence, 

‘‘A mnn deaf and dumb from his birth 
is «o« compos, but not if by accident. 
Yet deaf, blind and dumb by casualty is 
nctt compos."' 1 Dyer 56. ‘‘But a man 
who ie born leaf, dumb and blind, is 
looked upon by the law as in the same 
state with an idiot, he being supposed 
incapable of any understanding, as 
wanting all those senses wh ch furnish 
the human mind with ideas.” 1 Bl. 
Comm 304. 

State V. Howard, (1893) 118 Mo. 127: 
24 S. E. 41 ; Barnett v. Barnett, (1854) 

1 Jones Eq. (N.C.) 221 , 


i. p. c.— 77 
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In most States where the question has arisen, the ordinary tests have 

been applied to epileptics.^ In at least one case, however. 
Epilepsy. it has been held that under a statute excepting from 

criminal capacity ^‘persons who committed the act charged 
without being conscious thereof’* an automobile driver charged with negligent 
homicide was not guilty where he was unconscious at the time because 
of an epileptic attack. The Court distinguished epilepsy from ‘“insanity**, 
and specically held that the defendant was not required to plead insanity in 
order to raise his defence of unconsciousness. ^ 1 his raises interesting pos- 

sibilities. There are other types of disorder in which the patient may commit, 
acts without being conscious thereof. Schizophrenics, for example, are often 
in what psychiatrists call a dissociated state; the world is a very different 
place for them than for normal people. Manic-depressives, too, can be 
said to be “unconscious” of the facts around them — at least in the loose sense 
that their perceptions are distorted by their exalted or depressed mood. Is 
there room for a new legal principle, discrete from the “insanity” defence, 
based on lack of consciousness and governed by a distinct legal rule ? Psychi- 
atrically, the distinction is unsound, and legally it seems to add a refinement 
that is unsubstantial and unhelpful. The legal rules govering insanity as 
a defence should be broad enough to deal adequately with the various types 
of disorder, but no sound reason appears for splitting off some disorders and 
treating them as if they were some thing other than mental disorders. 


Where a defendant committed the crime under the stress of strong emo- 
tion, it is sometimes contended that he was “temporarily 
Temporary insanity, insane”. This concept of “temporary insanity*’ has no 

scientific validity. There are disorders characterised by 
brief periods of derangement or lack of consciousness epilepsy, for example. 
But in such disorders the periods, though transitory, are recurrent. And the 
electroencephalograph will record the abnormal brain-wave patterns character- 
istics of the disease even between seizures. What defence attorneys mean 
by temporary insanity is usually not mental disease at all, but merely a strong 
emotional agitation which momentarily overwhelmed consciousness in a sane 
person. It is entirely possible for such a condition to occur. A state of 
dissociation may arise in which the person carrying out a series of acts of 
which he later has little or no recollection. Where this can be proved, it 
should constitute a defence,^ on somewhat the same rationale as applies to 


1. Taylor v. United States, (1895) 7 App. 

D. C. 27 » Genz v. State. (1896) 58 
N. L. j. 482 : 34 Atl. 816 ; People v. 
Maenus, (1915) 92 N. Y. Mic. 80 : 155 
N. Y. Supp. 1013; State v. Anderson, 
(1936) 181 S. C. 527 : 188 S. E. 186 ; 
Simrooneek v.' State, (191^3) 243 Wis. 
439 : 10 N. W. 2d. 161, and rases 
cited in Smith, Medico Lesal Facets of 
Equilepsy, 31 Tex. L. R* 765 t 769 
(1953). . ^ 

2. People V. Freeman, (1913) 61 Cal. A 
2d 110 : 142 P. 2d 435. Where idefcn- 
dant knows he is subject to epileptic 
attacks or other mental disorder render, 
ing him likely to loose consciousness at 
any time, and nevertheless undertakes 


to drive a car, he may be held crimi- 
nally responsible for causing the death 
of another if he suddenly “black out’* 
while driving and kills someone. State 
V. Gooze, (1951) 14 N. J. Super. 

2 I 81 A. 2d 811 ; Eleason u. Western 
Casualty & Sur. Co., (1948) 254 Wis. 
134t 35 N. W. 2d SOI. But here res- 
ponsibility is not for what was done 
during the seizure i but for consciously 
undertaking to drive, knowing that a 
seizure might occur. 

S. No case has been found where this con- 
tention was successfully raised. Sa« 
Foster t». State, (19U) 222 Ind. 133 t 52 
N, E. 2d 358, 
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acts done while sleepwalking.^ But counsel usually try to defend such cases 
on a theory of “temporary insanity**. Where this is done, the Courts apply 
the conventional insanity test.^ 

Psychopathic personality, Neurosis and other “Borderline** types, Psy- 
chiatry and the law have both had difficulty in dealing with certain classes of 
mentally abnormal offenders who are not psychotic or definitely defective, but 
who are “borderline” cases or “partially insane,** to use an unsatisfactory term 
sometimes used by lawyers. Specifically, it may be preferred to the neurotics 
or psychoneurotics and the psychopathic personalities. Certain dull normal 
individuals probably ought also to be included in this “borderline” category. 
There are individuals who either exhibit no intellectual impairment whatever, 
or at least show so little that they cannot be said to be ^ incapable of knowing 
right from wrong with respect to their acts. Their actions may be impulsive, 
and may be attributed to emotional tension or to unconscious motivations, 
but their impulses are seldom absolutely irresistible. Under the traditional 
tests, therefore, these individuals must be held reasonable and punishable, 
even though it may be medically certain that punishment can have no the- 
rapeutic effect.® There are cases applying the usual tests to psychopathic 
personalities,^ psychoneurotics,® kleptomaniacs,® and shell shock victims.*^ 


1. Fain v. Comm., (1879) 78 Ky. 183 ; 
Tibbs V. Comm., (1910) 138 Ky. 558 : 
128 S. W. 871 : 28 L. R. A. (N. S. 665). 

2. Brahman V. State. ( 1905> 143 Ala. 28 : 
33 So. 919 ; People v. Ford, (1902) 138 
Gal. 140 • 70 Pac. 1075 ; People v, 
Keyes, (1018) 178 Gal. 794 : 175 Pac. 

6 ; Brittis v. State. ( 1 947) 158 Fla. 839 : 
?0 So. 2d 363 ; Drewry v. State, (1951) 
208 Gal. 239 : 65 S. E. 2d 916 ; State v. 
Lynch, (1943) 130 N. J. L. 253: 32 
A. 2d 183; State v. Alie, (1918)82 
W. Va. 6'U : 96 S. E. lOll. 

3. ‘‘While a slight departure from a well- 
balanced mind may be pronounced 
insanity in mcdiral science, yet such 
a rule cannot be recognised in the ad- 
minintration of the law when a person 
is on trial for the commission 
of a high crime.” Taylor v. Comm., 
(1835) 109 Pa. 262 at p. 271. That this 
case still represents the law can be 
seen by comparing the statement of 
the New York Court of Appeals in 
People V. Moran, (1928) 249 N.Y. 179 i 

163 N.L. 553. “The defendant is a 
psychopathic inferior,” a man of low 
and unstable mentality, and, in all 
probability, a sufferer from epilepsy, 
. . . It is the law of New York, made 
binding upon the Court by the enact- 
ment of a statute, that a youth of that 
order of mentality shall suffer the pen- 
alty of death if guilty of the crime 
of murder.’ See also People v. Wil- 
liams, (1922) 218 Mich. 607 : 188 N. 
W. 413; Woodruff v. State, (1932) 

164 Tcnn. 530 : 51 S.W, 2d 849. 

4. Anderson v. State, (i922 ) 203 Ala. 
36: 95 So. 171 ; Reedy v. Slate, (1945) 
246 Ala. 363: 20 S5. 2d 528; Peo- 
ple V. Hector, (1951) 104 Cal. A. 
2d 392 : 231 P. 2d 916 (sexual psy- 


copath); People v. Jenko, (1952) 
410 111. 478: 102 N.E. 2d 783 : Comm. 
V. Devereaux, (1926) 257 Mass, 391 : 
153 N.E. 881 ; Comm. v. McCann. 
(1950) 325 Mass. 451: 91 N.E, 2d 
214 ; MacAvoy v. State, (1944) 144 
Neb, 827: 15 N.W. 2d 45 ; State v. 
Cordasco, (1949) 2 N.J. 189: 66 A. 
2d 27; People v. Moran, (1028) 249 
N.Y. 179: 163 N.E. 553 ; State v. 
Shackleford. (1951) 232 N.C. 297 : 59 

S.E. 2d 825 ; State v. Lcland, (1951) 
190 Ore. 598 : 227 P. 2d 785 ; affd. sub- 
nom. Lcland v. Oregon, (1952 ) 343 
U S. 790: 72 Sup. Ct. 1002:96 L. Ed, 
1302 ; State u. Maiah, (1918) 29 Wash, 
2d 52 : 185 P. 2d 486 ; commented 
on in Hodemaker, Irresistible Impulse 
as a Defence in Criminal Law, 23 
Wash. L. Rev. 1 (1948); State v. Odell, 
(1951) 38 Wash. 2d 4 : 227 P. 2d 710; 
seo also Comm, v, Taranow, (1948) 359 
Pa. 342: 59 A. 2d 53. 

5. Hockenberry V. State, (1945) 246 Ala. 
369: 20 So. 2d 533 (compulsive type 
psychoneurosis); Comm. v. Neill, (1919) 
362 Pa. 507: 67 A. 2d 276. 

6. Kleptomania is a symptom rather 

than a medically recognised form of 
di'iorder. It may be associated with 
the Schizophrenic or organic reaction 
types of disorder, or with the compul- 
sive-obsessive forms of iirurf'sis. For 
legal purposes. Kleptomania may be 
defined as an irresistible impulse to 
steal. It is a defence in jurisdictions 
recognising irresistible impulse. State 
V. McCulloch, (190’) 114 la. 532 : 87 
N.W. 503; State v, Bogo^s^an, (1924) 
198 La. 972; 201) N.W. ■>86. Iowa has 
since repudiated irrc->isliblc impulse as a 
defence. State v. Buck, (1928) 205 la. 
1028: 219 N.W, 17; State v. Buckwiih, 
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But growing awareness of the futility of applying the ordinary criminal 
sanction to such individuals had led an increasing number of States to provide 

special methods of dealing with them, especially the defective delinquents 
and so-called sexual psychopaths. 


The Courts have drawn a distinction between intoxication, the imme- 
diate effect of indulgence in alcoholic spirits, and insanity 
Intoxication. resulting from long continued habits of imbibing alc^ 

holies. Voluntary intoxication, it is generally agreed, is 

no excuse from crime;i and m most States this is true even though the intoxi- 
cation may result in temporary insanity, rendering the person for the time 
unconscious of his acts, or incapable of distinguishing right from wrong.2 jn 

a few States, on the other hand, temporary insanity arising from the use of 

intoxicating liquor is regarded the same as insanity arising from any other 
cause; if It is so pronounced as to come within the legal test of irresponsibility 
It IS a defence » In Texas, temporary insantity produced by the use of ardent 


(1915) 242 la. 22»: 46 N.W. 2d 20. Klep- 
tomania is not a defence where 
irresistible impulse is rejected. State 
V. Riddle, (1912) 245 Mo. 451:150 
S.W. 1044 ; State v. Simenson, (1935) 
195 Minn. 230 : 262 N.W. 638 ; Lowe 
V. State, (1902) 55 Tex. Crim, 224 : 70 
S.W. 2C6 ? Smith v. State. (1909) 
55 Tex, Grim. 563 : 117 S.W. 965. 
Earlier Texas cases had held klepto- 
mania a defence to larceny. Looney v 
State, (1881) 13 Tex. App. 520: 38 Am. 
Rep. 046 ; Harris v State, (1885) 18 
Tex. App. 287. 

7. I’eople V. Gilberg, (1925) 197 Cal, 306 : 
2i0 Pac. 1000. “Shell shock’» is a 
tjrm of World War I origin, the impli- 
cation being that there was a concussion 
of the central nervous system. This 
explanation was found to be wrong 
except in a very few cases. Most cases 
are now recognised as neuroses, usually 
a rather simple conversion hysteria or 
one of the more difficult anxiety states. 
Stanley Cobb, Borderland of Psy- 
chiatry pp. 14C-H4. 

1. Helms V. State, (I9jl) 254 La. 14:47 
S. 2d 276 ; People, v. Cavazos, (1944) 
25 Cal. 2d 198:133 P- 2d. 177; 

Martinez v. People. (1951) 124 Colo. 
170 : 235 P. 2d 810; People v. Klcmann, 
(1943) 383 III. 236 : 48 N. E. 2d 

957; Triplett V. Comm., (1938) 272 Ky. 
714: 114 S. \V. 2d 1108; State v- 
Beasley, (1944) 353 Mo. 392 : 182 S.W. 
2d 5U ; People v. Lee, (1950) 300 
N.Y. 4?2 : 91 N. E. 2d 870 ; State 
t>. Hammonds, (193)) 216 N. C. 67 • 3 
S. E. 2d 439 ; Mott v. State, (1951) 


Okla. Crim. 232 P. 2d 166 ; Walden 
0 . State, (1942) 178 Tcnn. 71 ; 156 
S. W. 2d 385 ; Cody v. Comm., (1943) 
180 Va. 449: 23 S. E. 2d 122; 
State V. Painter. 63 S. E. 2d 86; 
and ca?es collected in 12 A. L. R. 
(*921) and 79 A. L. R, 897 

K'iipairick w. State, (1925) 213 Ala. 358 i 
104 So. 656 ; Weakley v. State, (1925) 

168 Ark. 1037 : 273 S. W. 374 ; People 

V, Keyes, (1918) 178 Cal. 791 t 175 Pac. 
6; Folks V. State, (1923) 85 FJa. 238 i 
95 So. 619 ; State v Rumble. (1909) 
81 Kan. 16 : 105 Pac. 1 ; Paciful p. 
Comm,, (1925) 212 Ky. 673 : 279 5. 

W. 1062 I Lindsay v. Comm.. n929) 
230 Ky. 718: 20 S. W, 2d 738 ; 
Rucker v. State, (1928) 119 Ohio 189; 
862 N.E. 802; Mott v. State, 232 P, 2d 
166; State V. Trapp, (1910) 56 Ore. 588: 
109 Pac. 1094 ; State v. Rio, (1951) SO 
Wash. 2d 446 : 230 P. 2d 308 ; State r. 
Phillips, (1917) 80 W. Va. 748 : 93 
S. E. 828. 

“If a man by drunkenness brings on a 

, .1 . . ^ even for a time, 

''clievc him from respon- 
sibihty if It had been caused in any 
other way, then he would not be 
criminally responsible. The man is a 
madman, and is to be treated as such, 
although his madness is only tempo- 

(*911) 100 

Ark. 189: 17 So. 2d 283 ; People v. 

2d 621 : HOP. 

* o * V. State, (1947) 158 

Fall. 839 : 30 So. 2d 363 t^Stuart v. 
State, (1873) 60 Tcnn. 178, 
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spirits or drugs may be shown, in mitigation ol the penalty.^ Formerly, 
intoxication was held to aggravate the offence,® but this is no longer law. 

Where the defence relies on the consequential effect of intoxication on 
a mind already mentally disordered, the defendant is entitled to have this 
clearly presented in the charge, and it is error to state the law on msanity and 
the law on intoxication separately.^ 

While voluntary intoxication does not excuse crime, the great majority 
of Courts hold that where the crime charged requires a specific intent, if the 
defendant was so intoxicated as to be incapable of entertaining such intent, he 
cannot be convicted of the crime. 

Involuntary intoxication is a defence. Although there are almost no 

cases squarely in point, the test here would seem to be 
Involuntary intoxica. similar to that in insanity cases— whether by reason of such 
tion is a defence. intoxication the defendant was unable to understand and 

appreciate the nature and consequences of his act.e 

Intoxication is involuntary only if the intoxicant was imbibed as a result of 
duress, fraud or mistake. It is n^t sufficient that one was persuaded or 

advised to drink.® 

Certain unstable, hysterical individuals, and certain individuals, who 

have had organic brain damage, may react to even 
Pathological intoxi- moderate amounts of alcohol with sudden and yioleru 
cation. outbursts of confused and disoriented activity, followed 

by deep sleep, with no later recollection of what occurred, 
But the person’s acts at the time may show intent, planning, premeditation, 
and an effort to escape or to hide the crime. If medical opinion is that at the 
time he had the requisite criminal state of mind, the later amnesia 
does not affect guilt. However, the inability to remember what happened 
would seem to render it impossible for him to present his defence and therefore 

to stand trial. 

Insanity which is “fixed,” “settled,” or “permanent,” and of which the 

use of alcoholics is but a remote cause, is distinguished by 

Alcoholic disorder... the Courts from mere drunkenness and is deeinod defence 

to crime just like insanity arising from any other cause 

i. e. if so pronounced as to destroy knowledge of the nature and quality of 
the act, or of its wrongfulness, etc. the defend ant is not r esponsib le. The 

1. Tex. Slate, (1948) Penal Code, Art. 36. 

2. Coke, Lilt., p. 247a j United States v, 

Claypool, (1882) 14 fed. 127 ; Wekk 

V. Comm., (1924) 201 Ky. 632 : 258 S. 

W. 90; Stale v. Thompson, (1834) 

Wrights’ Ohio, B. 617. 

3. McIntyre v. People, (1865) 38 IH. 

514; State V. Donovan, (1883) 61 la. 

369 ! 16 N.W. 236 ; State v. Newman, 

(1925) 157 La. 564 : 102 So. 671. 

4. People V. Cummins, (1882) 47 Mich. 

334: 11 N.W. 184; Bryant v. State, 

(1932) 122 Tex. Grim, 385 : 55 S. W. 

2d 1037; c/. State v- Wilson, (1889) 104 
N.a 868: 10 S.E. 315; Roberts v. 

People, (1870) 19 Mich. 401; see also 
State V. Painter, 63 S. E. 2d 86 
(evidence of insanity resulting from 
combination of syphilis, alcohol and 
barbito). 

5* Burrows v« State, (1931) 38 Aria. 99: 


297 Pac. 1029. 

6. Borland v. State, (1923) 158 Ark. 37 : 

249 SW. 591; Choate v. State, (1921) 
19 Okla. Grim. 169 : 197 Pac. 1060 ; 
lohnson v. Comm., (1923) 135 Va. 

524 : 115 S.F.. 673 and cases collected in 
(1924) 50 A. L.R. 761. 

7. Alabama : Heningburg V. Slate, (1907) 

153 Ala. 13 : 45 S. 246 ; Arkansas ; 
Carty V. State, (1918) 135 Ark. 109 : 
201 S.W. 207; California: People v, 
Findley, (1801) 132 Gal. 301 : 64 Pac. 
472 ; People v. Griggs, (1941) 17 Cal. 
2d 621 : 110 P. 2d 1031 ; Colorado: 
See Martinez v. People, (1951) 24 Colo. 
170 : 235 P. 2d 810; Delaware: State 
V. Hand, (1894) 1 Marv. 515: 41 All. 
192 ; Florida : Cothran v. Slate, (1913) 
16 Fla. 91 i 61 So. 107, at p. 190 i 
Georgia : Peek v. State, ( 1922) 55 Ga< 
49 I 116 S.E.1629; Illinois: People 
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distinction is sound, but a word of caution is in order. A medical witness may 
speak of acute alcoholism as a "disease,” and the Judge and jury may under- 
stand the term in the sense here used, of a more or less permanent from the 
mental disorder, whereas the witness may be using it in the loose sense (quite 
correct, medically) of a deviation from good health. All alcoholism deviates 
from the norm of good health but it is more likely to be in the nature of a 
character defect, for which the law holds the person responsible, than a 
mental disorder which the law recognises as "insanity”. A temporary toxic 
state, is legally recognised as a form of insanity even though it is not “fixed” 

or permanent.^ This seems sound,both from the medical^ 
Delirium tremens. and the legal® point of view. 


V. Cochran, (192^) 313 111. 508 : 145 
N.E. 2070 ; Indiana t Fisher v. State, 

( 1878) 64 Tod. 435 ; Kansas : State v. 
Rumble, (1909) 81 Kan. 16 at p. 22: 105 
Pac. 1 ; Kentucky : Horn v- Comm., 
(l<Vi3) 202 Ky. 587 ; 167 S. W. 2d 58 j 
Louisiana : State V. Watson, (1879) 31 
La. Aon. 379 ; Massachusetts : Comm. 
V. Parsons, (I W7) 195 Mass. 560 at p. 
570; 81 N. E. 291; Missisipph Kelly and 
Little 6 case, (1844) 3 S. & M. 518; 
Missouri ; State v. Riley, (1890) 100 
Mo. 493 : 13 S. W. 1063 ; Nebraska: 
Hill w. State, (1894) 42 Neb. 503 : 60 
N. W. 916 ; New York ; People v. 
Rogers. (1850) 18 N. Y. 9; 72 Am. 
Dec. 484 ; North Carolina ; State v. 
English, (1913) 164 N.C. 497 : 80 S. E, 
2 ; State V. Lee, (1929) 196 N.C. 714: 
146 S.E. 858 ; Ohio t Rucker v. State, 
(1928) 119 Ohio 189 : 162 N. E. 

802 ; Oklahoma : Collier v. State, 
(1920) 17 Okla. Crim. 139; 186 Pac. 
963 ; 12 A. L. R. 839 ; Myers v. 
State. (1947) 83 Okla. Crim. 177:174 
P. 2d 395 { Oregon t State v. Trapp, 
(1910) 56 Ore. 583 at p. 591 ; 109 Pac. 
1094 ; State v. Wallace, (1942) 170 
Ore. 60 : 131 P. 2d 222 ; South 
Carolina : State r. McCants, (1943) 1 
Spears 384 ; Stale v. Driggar, (1909) 
84 S. C. 526 : 66 S. E. 1042 : 19 
Ann. Cas. 1166 : 137 A. S. R. 855 ; 
Tennessee : Cornwell n. State, (1827) 8 
Tcnn. (I M. & Y.) 147 ; Texas : Evers 
V. Slate, (1892) 31 Tex. Crim. 318:20 
S. W. 744: 18 L. R. A. 421; Truett 
V. State, (1914) 74 Tex. Cnm. 284-. 
163 S. W. 523 ; United States : Per- 
kinsv. U. S., (1915) 228 Fed. ^8 : 
Virginia ; Boswell v. Comm., (1871) 
20 Grat. 860; West Virginia ; 
State V. Kidwell, (1907) 62 W. Va. 
466 : 59 S. E. 494 ; State v. Painter, 
63 S*. E. 2d 86 ; Wisconsin ; Terrill v. 
State, (1889) 74 Wis. 278 ; 42 N. W. 


243. 

1. Alabama : Parrish v. State, (1903) 139 
Ala. 16 at p. 48: 36 So. 1012; Delaware: 
State V. Hand, (1894) 1 Marv. 545: 
41 Atl. 192 ; State v. Kavanaugh, 
(1902) 20 Del. 131:53 Atl. 335; Flo- 
rida : Garner V, State, (1891) 28 Fla. 
1 13 at p. 153 : 9 So 835 ; Kansas : State 

V. O’Neil, (1893) 5< Kan. 651 at p: 678 s 
S3 Pac. 287 ; Kentucky : Horn v. 
Comm . (1942) 292 Ky. 587 : 167 S. 

W. 2d 58 ; Louisiana t State v» Watson, 
(1879) 31 La. Ann. 379; State v. 
Kraemer, ( 1 897) 49 La. Ann. 766:22 
So. 254 ; Michigan : People v, Taner, 
(1952)217 Mich. 640: 187 N. W. 386; 
New York ; People v. Carpenter, (1886) 
102 N. Y. 238 : 6 N. E. 584 ; Ohio : 
Maconnehey V. State, (1855) 5 O. St, 
77 ; Oklahoma ; McCarter v. State, 
(1918) 14 Okla. Crim. 963: 12 A. U 
R. 839 ; Mott v. State, 232 P. 2d 166 ; 
Rodhe Island : State v» Quigley, (1904) 
26 R. I. 293 : 58 Atl. 905 : 67 L, R. 
A. 322 ; South Carolina : State v* 
Driggers, (1909)84 S. C. 426 : 66 N. E. 
1042 ; Texas : Kalley v. State. (1892) 
31 Tex. Grim. 216 : 20 S. W. 357 ; 
West Virginia : State v. Kidwell, (1907) 
62 W. Va. 466 : 59 S.E. 494 ; Wisconsin: 
French u. State, (1896) 93 Wis. 32$ t 
67 N. W. 706. 

2. “Delirium tremus is not to be consi- 
dered as a simple alcoholic intoxication, 
a sort of belated drunkenness caused 
by accumulation of the poison in the 
organism. Its clinical aspect in fact 
differs radically from acute intoxica- 
tion-” Rosonoff, Manual of Psychiatry 
(16th Ed., 1927), p. 225. 

3. The reasons for regarding delirium 
tremens as insanity rather than as 
mere drunkenness are stated by 
Wharton as follows ; “(1) that delirium 

remen is not the intended result of drink- 
ing in the same way that drunkenness 
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The same rules apply to mental aberrations resulting from the use of 

drugs, as from the use of alcohol. Mere^ temporary 

Drue addiction. derangement, resulting from the voluntary taking of nar- 

® cotics, is, like mere temporary intoxication or insanity 

resulting from drinking, no defence to crime. It is a defence only if the drug 
habit has produced a hxed or permanent mental disorder.^ 

The use of the barbiturates, such as harbital and phenobarbital (luminal) 
is mostly to induce sleep, and seems to have no criminal importance. 
Nor. apparently, has morijuna. The claim that this drug may drive a user 
to commit crimM, particularly sex crimes, has not been substantiated. 


Also has a sedative effect, but continued use leads to mental deteriora- 

tion, with disorientation, hallucinations and delusions of 
Bromide (poiasdum persecution 2 There are cases where it was contended 
salt ^ bromine). that homicide was the product of insanity due to the use 

of bromide.^ 


A growing number of States now have statutes providing for non-criminal 
commitment and thereby tor alcoholics and drug addicts.* 

Distinction between medical and legal insanity.— The legal 
conation of insanity differs considerably from the medical conception. 
It is not every form of insanity or madness that is recognised by law as a suffi- 
cient excuse. 


The most elaborate and authoritative exposition of the law of Insanity 
in common law is embodied in Daniel M'Kaghten^s case^ in the answers of 
the fifteen Judges given in June, 1843, to the questions put to them 
by the Lords in consequence of the popular alarm provided by the acquittal 
of Daniel M’Naghten. The answers given by the J .,dges in the said case have 
been taken, on all hands, to be an authoritative statement of the law of 
England on the subject of insanity as a bar to criminal responsib.lity. At 
page 722 the learned Judges laid down inter aha that “every man is to be 


is, (2) that there is no possibility that 
delirium tremens will be voluntarily 
generated in order to afford a cloak 
for a particular crime, (3) that ^ 
far as original cause is concerned, 
delirium tremens is not peculiar^ in 
being the offspring of indiscretion 
or guilt, for such is the case with 
many other kinds of insanity. . . ._ It 
is the result, like many other manias, 
of prior vicious indulgences ; but^ it 
differs from intoxication in being 
shunned rather than courted by the 
patient, and in being incapable of 
voluntary assumpt on for the purpose 
of covering guilt.” Wharton, Criminal 
Law, (I2th Ed., 1932). Sec. 65. 

1. Perkins v. United States, (1915) 2-R 
Fed, 408 at p. 415 ; People v. Grigt’S, 
(1941) 17 Cal. 2d 621 : no P. 2d 1031; 

Strickland v. State, (1911) 137 Ga. 
U5 s 72 S.E. 922 ; Pather v. Comm., 


(1926) 215 Ky. 714: 287 S.W. 559; 
Milburn v- Comm., (1928) 223 Ky, 
188 : 3 S.W 2d 204 ; Slate &. Morris, 
(1914)263 Mo. 339 : 172 S.W, 603 ; 

State V. Painter, 63 S. E. 2d 86; 

Tex. State, (1948) Penal Code, Art. 
36. 

2. Ralph Brown, The PsycJiolovy of Druns 
in Modern Abnormal Psyclioloi^y. A 
Symposium (W.H. Milkescll, Ed. 1950), 
pp. 087, 706. 

3. Bentaon V. State, (1944) 245 Ala, 625: 
18 So. 2d 428 ; State v. Lynch, (1943) 
130 N.J.L. 253 ; 32 A. 2d 183. 

4. See for example Conn. Gen. State, 
(19V9), Sec. 2720 ct scq.\ Md. Ann. 
Code { 1951), Art. 16, Sec, 52 ct seq, \ 
N.Y. Consol. Laws Service, Unconsol. 
Laws, Ch. 209, Secs. 1 — 5 ; Pa. State 
(Purson, permitted) titt. 5'.', Mental 
Disorder as a Criminal Defence by 
Henry Weihofen, 1954 Ed., pp. 11D-129( 

5. Reported in 8 English Reports, p. 718. 
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presumed to be sane and to possess a sufficient decree of reason to be respon^ 
sible for his crimes, until the contrary be proved to their (jury’s) satisfaction; 
and that to establish a defence on the ground of insanity, it must be clearly 
proved that, at the time ol committing the act, the party accused was labour- 
ing under such a defect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing; or, if he did know it, that 
he did not know he was doing what was wrong.” Section 84, I. P. C., has 
incorporated this definition of unsoundness of mind. It is recognised on all 
hands as a good excuse. A reference in this connection may also be made 
to the charge to the jury delivered by Mr. Justice M'Cardie in the well-known 
trial of Ronald True at the Central Criminal Court, Old Bailey, in May 1922, 
reported in (2) the Notable British Trials, Volume on Trial of Ronald 
True at page 246. It has thrown some revealing light on the subject and 
is inter alia as follows : ‘‘The law assumes that a man is prima facie sane, 
he must satisfy you otherwise if he desires to escape the consequences of a 
serious crime. The English law is complex both in civil and criminal cases 
with regard to insanity. . . . The foreign codes are simpler. The language 
there used is broader; wider discretion is given to tribunals. Here we 
are concerned with the Criminal Law of England by which you and I are 
bound. It is plain, in my opinion, that insanity fiom a medical point of 
view, is one thing; insanity from a medical point of view of criminal law 
is a different thing. Doctors exist to cure physical and mental ills. Juries 
and Judges exist to guard the life and property and the welfare of society. 
There are some things which plainly are not insanity. . . . Mere eccentricity 
is not of itself insanity. ... At one time in the history of the criminal 
law in this country, insanity was no defence. , . , The law, I 
am glad to think, has progressed since then, for all law must progress 
or it must perish in the esteem of men. We have now to ascertain the law 
as it stands today and that law was considered eighty years ago by a great 
body of Judges in 1843 in a case (M’Naghten) which has so often been 
mentioned before you in this Court.” As to the presumption of sanity, it 
has been observed in Halbury’s Laws of England"^ that “every man is 
presumed to be sane until the contrary is proved and this presumption holds 
as well in civil as in criminal cases”. As to insanity, it has further been 
observed in Halsbury’s Laws of England^ that “where it can be shown that a 
person at the time of his committing or omitting an act, the omission of 
which would otherwise be criminal, was labouring under such a defect of 
reason, from disease of the mind, as not to know the nature and quality of 
the act or omission or as not to know that what he was doing was wrong, then 
such a person is not in law responsible for his act.” Regarding persons of 
unsound mind, the same principle has been reiterated after an appraisal 
of the above-mentioned cases, as well as some others, in Russel on Crime^ 
that “all persons who have reached the age of discretion (fourteen years) are 
presumed to be sane, and criminally responsible and in cases where a person 
subject to attacks of insanity has lucid intervals, the law presumes the offence 
of such persons to have been committed in a lucid interval, unless it appears 
to have been committed in the time of his distemper. In the older cases it 
was stated that it lay on the accused to prove that he was insane at the 
time of commisson of an offence so as not to be liable to punishment as a 
sane person. But the modern rule is not so strict since the case of W oolmington 
V. Director of Public Prosecutions in 1935 and it is now established that the pri- 
soner need do no more than addu ce evidence which raises in the minds of the 

“T sFd TSimoudi) hdition, Vol. 2^, at p, 2o7. 

p. 419 . 3. 11th £d., at p. 109. 

g, Srd (Simonds) Edition, Vol. 10, at 
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jury a reasonable doubt as to his sanity.” In the well-known case of 
Woolmington v. The Director of Public Prosecutions f Lord Chancellor Viscount 
Sankey, in concurrence with the other Law Lords, said that “Throughout 
the web of the English Criminal Law, one golden thread is always to be seen, 
that it is the duty of the prosecution to prove the prisoner’s guilt subject 
to what I have already said as to the defence of insanity and subject also 
to any statutory exception.” The Lord Chancellor proceeded to observe 
that “no matter what the charge or where the trial, the principle that the 
prosecution must prove the guilt of the prisoner is part of the common law 
of England and no attempt to whittle it down can be entertain 
ed”. The above observations appear to have been somewhat 
modihed in the case of hduncitii v. Director of Public Prosecutions^ 
wherein Lord Chancellor Viscount Simon observed inter alia that 
“Woolmington’s case was one in which the defence to the charge of murder 
was that of pure accident in circumstances not alleged to amount to criming 
negligence. The prisoner gave evidence to that effect and my notable and 
learned friend Lord Sankey lays it down that if the jury are either satisfied 
with his explanation or upon a review of all the evidence, are left in reason- 
able doubt whether, even if his explanation be not accepted, the act was 
unintentional . . . the prisoner is entitled to be acquitted”. In the case of 
Ckankau v. the Judicial Committee observed that “in cases where the evi- 
dence discloses a possible defence of self-defence, the onus remains throughout 
onthe prosecution to establish that the accused is guilty of the crime of mu^er 
and the onus is never upon the accused to establish is defence any more than 
it is for him to establish provocation or any other defence apart from 


insanity.”^ 

There is clear distinction between medical and legal insanity. The 
courts are concerned with the legal and not with the medical view of the 
question. A man may be suffering from some form of insanity in the sense 
in which the term is used by medical man, but may not be suffering 
from unsoundness of mind as is described in Sec. 84. If the facts of a 
particular case show that the accused knew that he had done somemmg 
wrong, it did not matter how though he might be insane from ^ the medical 
point of view he could not be exonerated under Sec. 84, I. P. G.*^ ^ rr-u* 

19. Difference between medical and legal standpoints. This 
difference in view marks the difference between the medical and legal stand- 
points from which insanity is viewed : For while a court of law commonly 
looks for “some clear and distinct proof of mental delusion or inteUeclual aber- 
ration existing previously to, or at the time of, the perpetration, of the crime, 
a medical man recognises that there may be delusion, springing up in the 
mind suddenly, and not revealed by the previous conduct or conversation ot 
the accused;*^ so the tests employed by the medical man to detect the 

insanity are different from those employed by the lawyer. 
Test cmplo>ed by He infers insanity from the absence of modve, of any 
medical men. attempt to escape, and of any accomplice. The iact tl^t 

the person was conscious of the crime is immaterial.^^ On 
the other hand, the legal test of the existence of insanity is “conduct . A 

lawyer means by madness “conduct of a certain character 
Legal test of cxb- while a physician means by it “a certain tl^sease one oi 
tcnccoC insanity. the effects which is to produce such conduct . ine 

medical man says that a n act without m otive is the 

1 A T) « n / I O C \ A 1 f ^ 'I & . .;K9. s. V. Ambi v. State of Kcraia, (1962) 2 


1. Reported in (1935) Appeal Cases, p. ■i62, 
at p. 481. 

2* Reported in (1942) Appeal Cases, p. K 

3. Reported in (1935) Appeal Cases, p- 10b. 

4. Digcndra V. State, 74 C.W.N. 231 at 
PP. 237-39. 


V. Arabi V. State of Kcraia, 
Cr. L. J. 135atpp. 14b, 141. 
Burton, 3 L & F. 722. 

Ibid* 

Stcplxcn’s Law$ 87* 


1. P. C.— 78 
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act of a mad man. But motive is neither an important nor a recognised test 
of insai^ity. 

There can be no legal insanity, which alone exonerates an accused, unless 

the cognitive faculties of the accused are, as a result of 
No general rule. unsoundness of mind, so completely impaired as to render 

him incapable of knowing the nature of the act or that 
what he is doing is wrong or contrary to law. There can be no general rule 
and that the only proper course to adopt is to decide each case on its own 
peculiar facts.^ Criminal law is not concerned with medical insanity such as 
a mental derangement, but all that the evidence amounts to was that the accu- 
sed was suffering from insomnia which might have brought about nervousness 
of mind; it was held that his history before the offence and his conduct during 
and after the offence which are sure criteria for judging hi«> mental state 
leave no doubt that whether he was mentally weak or not at the time of 
committing the murder he fully understood the nature of his act and his 
plea of insanity was rightly rejected.^ 

Different kinds of insanity. — As already observed, insanity not 
only affects the cognitive faculties but also the other compartments of the 
mind, viz. the emotion and the will. However, in law, insanity is understood 
to mean a mental condition in which, either from the existence of delusions, 
or from incapacity to distinguish between right and wrong with regard to 
any matter under action, there is no individual responsibility. It is only with 
insanity of this kind we are concerned. It is said that for this purpose, msane 
persons may be divided into four kinds : (i) a lunatic, {it) an idiot, (m) one 

non compos mentis by sickness, or (ti;) by drink.® A lunatic 
Pour kiada of and an idiot may be permanently so, or they may be 
insanity. subject to only temporary and occasional fits of the malady* 

A person suffering from a total alienation of the mind is 
called “insane*’ or “mad,** the term “lunatic** being reserved for one whose 
disorder is intermittent with lucid intervals. Insanity is again sub-divided 
into (a) dementia a nativitate^ and (6) dementia aecidentalis uel adventitia^ persons 
drunk being spoken of as suffering from dementia affectata.^ Leaving alone for 
the present this form of “madness** dealt with in the next section, the three 
other forms of madness call for notice under this section. 

A person mad from birth is, of course, wholly irresponsible for his acts 

and his case presents no difficulty.'^ It is only persons who 
Partial and total do not suffer from permanent insanity, or who suffer from 

insanity. partial insanity which leaves still some reason and under- 

standing, that present the greatest difficulty. Speaking of 
partial insanity. Hale says, that it is the condition of every man, especially 

melancholy persons, who for the most part discover their defect in excessive 

fears and griefs, and yet are not wholly destitute of reason. “Doubtless most 
persons that are felons of themselves and others are under a degree of partial 
insanity, when they commit these offences, it is very difficult to define the 
invisible line that divides perfect and partial insanity ; but it must rest upon 


1. State V. Koli Jeram Duda, A.I.R. 1955 

Sau. 105 at pp. 107, 108 (D.B.) : 8 Sau. 
L.R. 269 : 1955 Cr. L. J. 1628. 

2. Luvana Vaghumal ICherajtnal v. State, 
A.I.R. 1955 Sau. 13 at pp. 15, 16 (D.B ): 
7 Sau. L. R. 40 ; 1955 Cr. L. J. 63. 

3. Go. Lit., 247 ; Bcverey’s case, 4 Coke, 
124. 

4. ‘‘Madness from birth.’* 


5. “Madness which is actidental or 
adventitious,” 

6. Sib. : “Affected or pretended madness” 
— madness by drunkenness so called, 
Co. Lit., 247 : 1 Hale P. C. 32 : 1 
Hawk. P C., Cl. 1, Sec. 6. 

7. Curiously such a person is called an 
“idiot” in law, 1 Hale P.C. 34. 
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circumstances duly to be weighed and considered both by the Judge and jury, 
lest on the one side there be a kind of inhumanity towards the defects of 
human reason, or, on the other side, too great an indulgence given to great 

crimes.’*^ 

✓ ' 

Th© legal tests of responsibility. — Of all the problems involved 
in the subject of mental unsoundness as a defence to crime the greatest 
difference of opinion and the most discussion on the part of Courts and com- 
mentators has centred about the legal “tests of insanity’* — i. e. the degree of 
mental unsoundness which must be shown to excuse a defendant from criminal 
responsibility. 

Obviously, not every form of mental unsoundness will render a person 

irresponsible. It is sometimes stated by test writers and 
Existing legal testa Courts, and frequently in statutes, that a person who is 
of insanity. “lunatic** is not capable of committing crime.2 In most 

of the Western States, a statutory provision is commonly 
found that : “All persons are capable of committing crimes . . . (among 

others) . . . idiot . . . lunatics and insane persons. ”3 

Four other stages provide that “an idiot** or “a lunatic or insane 
person, without lucid intervals, shall not be found guilty of any crime or 
misdemeanour. . . . **^ 

Texas and Oklahoma provide that “no act done in a state of insanity** 
can be punished as an offence.® Such statements and statutes, however, use 
the terms “lunatic” and “insane** in a loose sense, and they must not be under- 
stood to mean that every person is held incapable of committing crime who is 
in any degree mentally deceased or defective. It is only those who are 
so disordered as to come within the “test** established by the law in each juris- 
diction that are excused from criminal responsibility on the ground of 
insanity.® What the test for irresponsibility should be is a question upon 
which authorities differ. 

The law in this country except in New Hampshire can be summarised 

as follows : 

Law Bummarised. 


A person is not criminally responsible for an offence if at the lime it is 
committed he is mentally unsound as to lack, — 


(1) knowledge that the act is wrong, or 

(2) (In fourteen or more State) will power enough to resist the 
impulse to commit it. 


1. I Hale P.C. 30. 

2. 3 Coke Inst. 4 ; 4 Bl. Comm. 24 ; State G. 
V. Crawford, (1873) 11 Kans. 32, 43. 

3. Ariz. Code (1939), Sec. 43; 114 Cal. 

Penal Code (1917), Sec. l:';67 ; Idaho 
Code (1949), Sec. 18, 201 ; Mont. Re 
Codes (19-47), Sec. 94, 2“! ; Nevada 
Comp. Laws (1929), Sec. 99, 9'>2 ; N. 

Dak. Rev. Code (1943), Sec. 12, 

201; S. Dak. C^de (1939), .Sec. 13, 

20; Utah Code (1953), Sec. 7I>.1-41. 

4. Ark. Stat. (1947). Sec. 41-103, 41-109 ; 

Colo. Stat. Ann. (1935), Sec. 48-5, 48-6; 

Ga. Code (1933), Sec. 26-303; III. Rev. 

. Stat. (1849) C. 38, See. 592-594 . 

Tex. Stat. (1948), Penal Code, Art. 34; 


Okla. Stat. (1951) Sec. 22-1161. 

U. S. V. Holmes, (1858) Feb. Gas. 
No. 15. 382 : 1 CHfT. 98 ; State v. 

Arnold, (1909) 79 Kans. 533: 100 
Pac. 64 : Sharp v. Comm., (1949) 308 
Ky. 765: 215 S. \V. 2d 450; State v. 
Paulsgrove. (1907) 203 Mo. 193: 101 
S.W. 27 ; People v. Coleman, (1910) 
1 98 N. Y. 166 : 9l N. E. 368 ; People v. 
Wolfe, (N.Y. Co. Ct., 1951) 102 N.Y.S. 
2d 12 ; Slate* V. Jones, ( 1926) 191 N. C. 
753 : 133 S. E. 81; Lee v. State, 
(1925) Okla. Crim. 14: 234 Pac. 
654 ; Taylor v. Comm-, (1883) U)9 Pa. 
262 ; Ex parte Mckenzie, (1930) U6 
Tex. Crim. 1 14 ; 28 S. W. 2d 133. 
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. ' The first part of this rule states the so-called “right and wrong test*’. 
^ This part of the rule is law everywhere; and it is sole test 

Right and wrong of irresponsibility in England^ and in twenty-nine American 
test. States. 2 The wording of the rule varies considerably; in 

fully half the cases it is stated that to be excused, a 
defendant must be so disordered as not to know the “nature and quality** 
(sometimes “nature and character”, “consequences”, etc.) of the act, or if he 
did not know it, that he did not know that it was wrong. 


The second part states the “irresistible impulse test”, which is added as 

a second test of irresponsibility in at least fourteen States 
Irresistible impulse and in the Federal Courts® jurisdictions, a person is 
test. excused if he is incapable of knowing the wrongfulness 

of the act, or even though he does know that it is wrong, 
if he is incapable of controlling the impulse to commit it. 

In one State, New Hampshire, the Court has rejected both of these tests 
and has adopted the rule that : 


There is no 

No legal test of 
irresponsibility by 
reason of insanity. 


legal test of irresponsibility by reason of insanity. It is a 
question of fact for the jury in each case whether defen- 
dant had a mental disease, and if so, whether it was 
of such character or degree as to take away the capacity 
to form or entertain a criminal intent. 


In Rhode Island, the Court has never passed upon the question of the 
legal test. 

22. Times when tests are applied. — In all States, the question is 
always whether the defendant was so insane as to come within the test adopted 
in the particular jurisdiction, at the time of the commission of the offence. 
Evidence of prior and subsequent insanity may be admitted, of course, as 
tending to throw light upon the defendant’s mental condition at the time of 
the act, but the question at issue is always his responsibility or irresponsibility 
at the time of the act. 


When a plea of legal insanity is set up, tl^ Court has to consic^r 
whether at the time of the commission of an offence the Reused, by 
reason of unsoundness of mind, was incapable of knowing t e na re o ® 
act or that he was doing what was either wrong or 

crucial point of time for ascertaining the ° in «in/'h 

time when the offence was committed. Whether Tndian P<»nal 

state of mind as to be entitled to the benefit of Sec. ^ nttpnrlpd 

Code can only be established from the circumstances which preceded, attended 

and followed the crime.^ 




Rex. 

App. 

Grim 


Quarmby, (1921) 15 Grim. 
163 ; Rex. v. True, (1922) 16 
App. 164 ; Reg. v. Windle, (1952) 


I T L R 1 344* 

Arizona! Galifornia Florida, Georgia, 
Idaho, Iowa, Kansas, Louisiana. Maine, 
Maryland, Minnesota, Mississippi, Mis- 
souri, Nebraska. Nevada, New Jersy, 
New York, North Corolina, North Dak- 
ota, Oklahoma, Oregon, Pennsylvania. 
South Garolina, South Dakota, Tenn- 
essee, Texas, Washington, West Vir- 
ginia, Wisconsin. In six of these States 
(Louisiana, Minnesota, New York, 


North Oakota, Oklahoma, and South 
Dakota) the right and wrong test is 
established by statute. For cases, see 
Digest i p. 129. 

3. Alabama, Arkansas, Colorado. Connecti- 
cut, Delaware, district of Columbia, 
Illinois, Indiana, Kentucky, Massachus- 
etts, Michigan, Utah, Vermont, Virgi- 
nia, Wyoming. In addition, irresistible 
impulse is perhaps also recognised in 
Montana, New Mexico and Ohio. 

4. Mst. Shanti Devi v. State, A.I.R. 1968 

Delhi 177 at p. 180 : (1968) 70 Punj.L.R. 
(D.) 29. 
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The crucial point for consideration is not whether the accused was 
insane prior to the date of occurrence but whether at the time the offence 
was committed he was labouring under such a defect of reason as not^to know 
the nature of the act he was doing or even if he knew it, he did not know 
that it was wrong and contrary to law. In coming to this conclusion the 
relevant circumstances like the behaviour of the accused before and after 
commission of the offence may be taken into consideration.^ 

23. Delnssons. — Although the tests above are always stated as general 
tests, applicable to all forms of mental disorder, it is not unusual for^ courts 
to lay down different, and sometimes, not wholly consistent rules, in cases 
where it is claimed the defendant committed the act under an insane 
delusion.2 


24. Test of legal insanity.— It is not easy to lay down the tests as to 
how insanity within the ambit of Sec- 84, I. P. C., is to be established. The 
difficulty arises on account of the fact that proof of prior or subsequent 
insanity would not discharge the onus. Insanity at the time of the commis- 
sion of the act is to be established. It is difficult to enter into the recesses of 
the accused's mind exactly at the time of the commission of the offence. 

Mere ghastly character of the act or absence of motive is not enough 
to prove legal insanity for the simple reason that each of them is consistent 
with non-existence of insanity. Though no hard and fast rule can be laid 
down and the conclusion would vary according to the facts and circumstances 
of each case, certain broad tests based on objective standards are generally 
looked into by courts. Those are antecedent and subsequent conduct of the 
person accused of the offence. Such conduct is not per se enough, but is 
relevant only to show what the states of the mind of the accused was at the 
time of the commissson of the act.^ 

Some indication of the precise state of the offender’s mind at the time 
of the commission of the act is often furnished by the words of the 
offender used while committing the act or immediately before or after the 
commission."* 

Speakinggenerally, the pattern of the crime, the circumstances under 
which it was committed, the manner and method of its execution and the 
behaviour of the offender before or after the commission of the crime furnish 
some of the important clues to ascertain whether the accused had no cognitive 
faculty to know the nature of the act or that what he was doing is either 
wrong or contrary to law.® 

What kinds and degree of privations or perversion of understanding 

exempt a man from liability to legal punishment are there- 
Tracey’s observa- fore questions of some nicety. As Tracey, J., told the 
tiona. jury: “If a man be deprived of his reason, and conse- 

quently of his intention, he cannot be guilty;^ and if that 
be the case, though he had actually killed my Lord Onslow, he is exempted 


b Netrananda Behara v. State. 34 Cut. 
L. T. 906 at pp. 969-7l> : A. T. R. 1968 
Orissa 223. 

2. Mental Disorder as a Crttninal Defence 
by Henry Wcihofcn, (1954) Ed., at pp. 

50.52. 


3. See Kerala State v. Madhayan, A.I.R. 
1958 Ker. 80. 

4. Tola Ram v. Emperor, A.I.R. 1927 
Lah. 674, 

5. Sarka Guodusa v. State, 35 Gut. L. T. 
70 at pp. 82.83 : A.I.R. 1969 Orissa 102. 
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from punishment; punishment is intended for example, and to deter other 
persons from wicked design, but the punishment of a mad man, a 
person that hath no design, can have example. This is on one side, on the 
other side, we must be very cautious; it is not every frantic and idle humour 
of a man, that will exempt him from justice, and the punishment of the law. 
When a man is guilty of a great offence, it must be very plain and clear, 
before a man is allowed such an exemption, therefore, it is not every kind 
of frantic humour or something unaccountable in a man’s actions, that points 
him out to be such a mad man as is to be exempted from punishment; it must 
be a man that is totally deprived of his understanding and memory, 
and doth not know what he is doing, no more than an infant, than a brute or 
a wild beast, such a one is never the object of punishment.**^ 


25- Implication of plea of insanity. — A plea under Sec. 84 of the 
Indian Penal Code implies an admission on the part of the accused that the 
acts for which he was prosecuted were done by him.^ 

26. True test stated. — Section 84 of the Indian Penal Code lays down 
the legal test of responsibility. It is not sufficient to prove that a person was 
not of sound mind at the time of the commission of the offence, to attract the 
provisions of Sec. 84 of the Indian Penal Code. It is necessary to prove also 
that by reason of such insanity he was incapable of knowing the nature of 
the act or that he was doing what was either wrong or contrary to law. 
The section is based on the answers given by the Judges in the House of 
Lords in the famous McNagkten*s case.® In Sec. 67 of Macaulay’s Draft Code 
of 1837 there was a similar provision as regards the defence of insanity 
in the following terms, namely, that nothing is an offence which is done by 
a person in consequence of his being mad or delirious at the time of his 
doing it. But having regard to the provision of Sec. 84 of the Indian Penal 
Code, mere unsoundness of mind as found by medical men will not be suffi- 
cient to enable an accused person to plead insanity unless he is able to show 
that by reason of such insanity he did not know the nature of the act or that 
what he was doing was either wrong or contrary to law.^ 


But this statement of the law probably carries the doctrine too far, for 
if the prisoner, in committing the act, was deprived of the power of distin- 
guishing between right and wrong with relation to that act, it was not necessary 
that he should not have known what he was doing.® Such a person is 
undoubtedly of “unsound mind** within the meaning of the section. The 
term then has been used to embrace the case of a person who, moved by an 

irrational impulse, committed the act without knowing 
Insanity is more ^^s a crime, it is used here to denote mental 

irresponsibility arising from want of capacity, whether 
of human mj . temporary or permanent, natural or supervening, whether 

arising from disease or existing from the time of birth, or whether it 
was the result of habitual indulgence in liquor or intoxicating drugs. But the 
insanity here spoken of is something more than a passing phase of a 
normal mind, as for instance, a temporary insanity or loss of self-control 
inducted by a single drinking bout or ganja smoking which can scarcely 
be designated a temporary insanity, as being momentary it may call in 


1 . Edwaid Arnold, (1784) 16 St. Tr. 695 
at pp. 764*65, followed in Tola Ram, 29 
P. L. R. 104. 

2. /« ♦*« Jiimappa Subbappa Gabanaavar, 
fl96l) 2 Cr. L. J. 250 at p. 251. 


S. (1843) 10 Cl. 8 : Find. 200 H. L. 8 E. R. 
7i8. 

4. Navicr Marolle, 1970 (2) M. L. T* 
466 at p. 469. 

5. Earl Ferrers, 19 St. Tr. 886. 
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the aid of Secs. 85 and 86 but is not to be treated as insanity here described,^ 
Thus, an idiot who is a person without understanding from his birth, a lunatic 
who has intervals of reason, and a person who is mad or delirious are all 
persons of “unsound mind”. 

Where a plea of insanity is raised under Sec. 84, the Court has to 
consider two issues : (1) Whether the accused has established that at the 

time of committing the act he was of unsound mind ; and (2) If he was of 
unsound mind, whether he has established the unsoundness of mind was of a 
degree and nature to satisfy one of the knowledge tests laid down by the 
section. Unsoundness of mind is a matter of inference from his previous act, 
subsequent act and behaviour.2 

There are numerous degrees of insanity. It has been said that not every 
little cloud floating over an otherwise enlightened understanding will exempt 
from criminal responsibility : nor, on the other hand, will every glimmering 
of reason over the darkness of a troubled mind, subject the unfortunate 
being to the heavy pains provided for wilful wrong-doing.® In order to 

render a man irresponsible for his acts the Code prescribes 
Two testa. two tests, namely, (f) that his unsoundness of mind must 

have reached that degree that he was ‘‘incapable of knowing 
the nature of the act,” or (u) that it had precluded him from understanding 
that the act he was doing was wrongful.'* These two elements need not be 
simultaneously present, in each case, nor indeed, are they invariably so 
present. For it is easy to conceive of a case in which a person may be 
perfectly conscious of the nature of his act, though he lacks the capacity to 
see that it was wrongful. A person killing another, believing that his act 
was done by the immediate command of God, is an example. Here, the 
person killing knew that his act will result in death, but he did not know 
that that act was wrongful. Thus, in a Calcutta case,^ the prosecution case 
was that the accused sacrificed his son as korbani in the mosque and having 
done so went straight and informed his uncle. His story in his confession was 
this : 


“I have sacrificed my son Jinu aged 5 or 5^ years. On the expiry 
of the day of Sunday I dreamt a dream at night that I had been in 
heaven. As I had got up two steps I heard ‘Vour sacrifice {korbani) 
was of no use ; you will have to sacrifice your own son’. In the 
following morning I searched for a castrated goat with a view to 
sacrifice a castrated goat also along with the son. Thereafter I 
thought that 1 had no necessity of a goat when I would sacrifice my 
son. 1 bathed my son at about 1 prohar of the day and bathed 
myself also. 1 kept the knife in the mosque of our village before 
bathing. The son came home after he had bathed in the tank. He 
was playing. I called him and brought him to the mosque. I asked 
the son to lie down, and he lay down. I asked him to shut his 
eyes and he shut his eyes. I too shut my eyes. Taking the knife in 
my right hand and thrusting it into son’s throat, I sacrificed him. He 


!• Vithoo, 7 N. L, R, Ibo ; Maurg Gyi, 7 
U B. R. 13 ;20 I. C. 411. 

State t;, Emerciano Lemob, A I.R. 11)70 
Goa 1 at p. 6. 

J Harkha, (1906) A.W.N. 194. 

• Bazlur Rahman v* Emperor, A*I.R. 
1929 Cal, I at p. 7 ; Ana. to 2 and 
3 in McNaghten’s case, (1843) 10 Cl. 


& V. 2( 0 : 8 E. R. 718 ; Karma Uraug 
V. Emperor, A. I. R. l‘Ji8 Cal. 238 at 
p. 240 ; Panchu v. Emperor, A. I. R. 
1932 All. 233: 33 Cr. L. J, 714 ; 
Govindaswamy. I. L.'R. (1932) Mad. 
479 ; Hazara Singh, 47 P. L. R. 158. 

5. A'^hiruddin Ahmad v. King, A.l R- 1919 
Cal. 182 at pp. 182-83 ; 53 C.\V.K. 237. 
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was left there. After closing the door of the mosque I spoke every- 
thing to my maternal uncle Asiruddin. Thereafter I went to the 
house of my brother-in-law Basiruddin and on the very day I returned 
home.” 


The only question for consideration by the jury was whether he was 
prevented by unsoundness of mind from knowing what he was doing was 
either (a) wrong, or (b) contrary to law. 

It was held that “In our opinion, the whole point of his confession and 
his whole story to his relations show that he thought that what he was doing 
was right, that he was commanded by some one in paradise and because his 
previous korbani had been ‘no good’. At any rate this was the point which 
should have been clearly put to the jury. Of the three elements necessary 
to be established under Sec. 84, any one of which must be established 
by an accused to obtain the benefit of the provisions, it appears 
that first, the nature of the act was clearly known to the accused ; 
secondly, that he knew that the act was contrary to law, or we have said 
this was probably known to him. But third element on which 
the case really turned is whether the accused knew that the act was 
wrong. In our opinion the correct view is that the accused was clearly of 
unsound mind and that acting under the delusion of his dream he made this 
sacrifice believing it to be right.” 

The last cited Calcutta decision has been dissented from in an Allahabad 
case where it is pointed out that the significant word in Sec. 84 is “incapable” 
and the section requires that the accused should be incapable of knowing 
whether the act done by him is right or wrong. The section protects an 
inherent or organic incapacity and not a wrong or erroneous belief which 
might be the result of a perverted potentiality.^ Other instances will have 
to be presently considered (see post para. 27). So much is, however, clear 
that in laying down the two tests the Code follows the current of English 
cases, in which a similar doctrine has been laid down. So the fifteen Judges 
consulted by the House of Lords replied : “If under the influence of his 
delusion, as he supposes another man to be in the act on attempting to take 
away his life and he kills that man, as he supposes in self-defence, he would 
be exempt from punishment. If his delusion was that the deceased had 
inhicted a serious injury to his character and fortune, and he killed him in 
revenge for such supposed injury, he would be liable to punishment”.^ It is 
not every impairment of mental processes or any deviation from the 
recognised standards, that will earn for the accused the verdict of not guilty, 
in the sense that mens rea is absent. The test that the law insists upon is the 

“right and wrong test” of the McNaughten Rules as 
Right and wrong recognised in Sec. 84 of the Indian Penal Code. This 
Rul« McNaughten been accepted in India as a correct guide for 

^ determining the guilt or innocence of the person who 

pleads insanity as a defence.s Xhe accused, in a case, was proved to be 
subject to insane delusions to the effect that he believed at times that he was 
surrounded and attacked by persons from whom he tried to escape. One 
day he became subject to a passing delusion that the priest of a Buddhist 

monastery was keeping his sisters and daughters in the monastery, but for 


1. bakshmi v. State, A.I.R. 1959 All. 534 
at p. 536 ; 1959 A. L.J. 287; 1959 
A. W. R. (H. C.) 268 : 1959 Cr. L. J. 
1033. 

2. Daniel McNaghtcn s case, I C. & K. 

130 ; Muhammad Huseain, 15 O. C. 


321 (F. B.) : 13 I. C. 641 ; Townby, 3 
F. & F. 839. 

3. Hazara Singh v. State, A. I. R. 1958 
PuQj. 104 at p. 110; I. L. R. (1957) 
Punj. 1914 : 59 Punj. L. R. 597 : 1953 
Cr. L. J. 555. 
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this he had apologised to the priest whom he, however, later on attacked 
inflicting eight cuts from the effects of which he died. It being proved 
that the accused was a known mad man and had no conceivable motive for 
the crime, the Court acquitted him of murder holding that he did not know 
the nature of the act or that it was wrong.^ 

The test laid down in the leading case of Daniel McNaughten^s ca^® 
is whether cognitive faculties of the mind are so ^ impaired as to ^ make the 
offender incapable of knowing that what he is doing is wrong.® It is necessary 
to remember that the atrocity of the crime and absence of motive are not the 
criterion to constitute unsoundness of mind and are only some of the features 
ordinarily associated with it. Periodical fits, the interval and the intensity 
of which are left uncertain, cannot lead the Court to assume or infer anything 
more than that the mind is enfeebled and that his intellectual power is 


impaired.^ 

27. Modern criticism of the McNaughten Rules.— The law relating 
to the defence of insanity in criminal proceedings is based m England as m 
India, on the famous McNaughten Rules formulated m 1043. These rules 
have been attacked by the medical profession and also by the law^rs, notably 
Fitzjames Stephen and the attack has continued to this day. The medical 
profession have maintained during the last hundred years that the McNaug- 

ten test is based on an entirely obsolete and misleading con- 
Criticivm of the ception of the nature of insanity since insanity not only, 
rule by medical primarily, affects the cognitive or intellectual faculties 

but affects the whole personality of the patient, including 
both the will and ihe emotions. Stephen contended that a person who is 
prevented by mental disease from controlling his own conduct cannot be said, 
in the true sense of the words, ‘to know the nature ot his acts and that he 
is therefore not crindnal'y responsible under the existing lavv as l^^ted 
in the McNaughten Rules. 1 his interpretation has not been ‘accepted by 
the Bench and® the Bar. Most lawyers take the view that the concept of an 
‘irresistible’ or ‘uncontrollable’ impulse is a dangerous one since it is not 
practicable to distinguish between those impulse-s which are the product of 
mental disease and those which are the product of ordinary 
mental disease exists, between impulses that may be gen V 
and those which are merely not resisted. Such cases are not covered by the 
existing law and it would be undesirable to enlarge the McNaughten Rules 

SO as to exempt them from liability.*^® 

»ln 1843 law and medicine were in agreement as to 
The basis of this agreement is the notion that the mmd is divided up ii 

compartments some of which can be diseased while the ot ^ 

Since 1843 medical views as to insanity have change . sy mentallv 
agree that the mind is a whole, a unity, and that a nfrected The 

and emotionally diseased without his whole persona i y - ^hundred* years 
Courts, however, continue to usj the standards o o e 


1. lDj;a, 4 Bur. L. T. 267 : 13 [. C. o«5. 

2. (1843) li> Cl. & F. 2i0 : 8 h. K. 7l8. 

S. ChaDnabiisappa v. Stvite of Mysore, 
A.l.R. 1937 Mys. 6r. at p. 70 (O. B.) i 
I.L.R. (1936) Mys. 414 ; 1957 Cr. L.J, 
985 ; Baewantrao B.ijirao v- Lnipcror, 
A.l.R. 19-19 Nag. 56 : 50 Cr. L. j. 181 ; 
State V. KoliJcrAca Dadu, A*I.R- 

1. P. C.— 79 


Sau. 105: 1955 Cr. L J. 1628; P‘dana; 
swami Gountlan, In re, A.l.K. IJO*. 
Mad. 175 : 64 Mad. LAV. 731. 

4. Channaba>appa v- State of Mysore, 
A.l . R. 1 957 M ys. * '8 at pp. 69, 70. 

5. Dr. Kenny d Outlines of Criminal Law, 

1.3th Ld., p. 58 et seg. 
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ago.»’i Sir David Henderson and the late R. D. Gillespie in their text- 
book of Psychiatry, Ed. at page 712 say : “The McNaughten Rules 

smack of the ancient and medically out-of-date doctrine of mental faculties 
the mind being regarded as divided up into a series of independent compart- 
ments, the cognitive faculty being one of the large sub-divisions. With 
this doctrine there flourished almost inevitably the belief in the existence 
of partial insanities in which one mental compartment and faculty was 
affected and not any other.’’ ^ 


“Medical views have changed but the law has not advanced pari passu. 

Medicine has come to recognise that the mind is a whole, 
one and indivisible. There is no mental disorder, how- 
ever partial in appearance, that does not have its 
reverberations throughout the rest of the affected 
mind. Consequently the purely intellectual criterion 
of responsibility falls to the ground, for the intellect as intellect may be 
unimpaired, but an emotional disturbance will alter or impede or nullify its 
effect on conduct.” 


liilcrp relation by 
medical men not 

acceptable to 

lawyers. 


“Conversely, intellectual defect means deficient emotional control. 
There is no allowance made at all for such phenomena as are well known 
to psychiatrists — the intra-psychic ataxia of schizophrenia, post-hypnotic 
?<nd epileptic automatisms, and the overwhelming influence of affective 
disorder, which may, for example, cause a depressed parent to murder his 
children whom he loves and whom he knows it is morally wrong to kill.” 
The learned authors point out the difference in medical and legal criteria 
of responsibility : “The former concerns himself with the welfare of the 
individual, the latter with the safety of society. 1 he difference, however, 
goes even deeper. The legal concept is of mind dominated by reason and 
free-will, the medical concept is of function actuated by emotion and 
determined by intrinsic factors ” 

The McNaughten Rules, despite criticism from time to time, still hold 

the field. The Court of Criminal Appeal in England 
MeXaughten Rules, would neither question the validity of the rules nor 

extend them to cover “the irresistible” or “uncontrollable” 
impulse nor enlarge them in any other respect. ^ In England itself criticism 
of the rules was voiced on several occasions. One of the recommendations 
made by the Committee appointed in 1922 by the Lord Chancellor as a 
sequel to the case of V. True,^ to consider what changes, if any, are 
desirable in the existing law, practice and procedure relating to criminal 
trials in which a plea of insanity as a defence is raised, was : “It should 
be recognised that a person charged criminally with an offence is irresponsible 
for the act when the act is committed under an impulse which the prisoner 
is by mental disease in substance deprived of any power fo resist,” Ten 
of the twelve High Court Judges who were consulted on this recommenda- 
tion were opposed to any alteration in the criminal law. A Bill embody- 
ing the recommendation was introduced in Parliament but withdrawn. It 
was apprehended that the introduction of the concept of irresistible impulse 
would raise more problems than it would solve. Most crimes are committed 
under an impulse and the object of the law is to compel persons to control 

_ . • T 1 * ... ^ an excuse for escaoine 

from criminal liability. ^ ° 


1, Murder^ Madness ntid the J.axv, by 
l.ouis H. Cohen, M.D. 

2, See D, Kenny’s Outlines o/ Criminal 


6. (1922) 
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Both in England and the United States of America, several attemp's 

have been made, to discredit the criterion signified by the 
England and McNaughten Rules, and the assault made on the common 
America McNaugh- law test, was not confined to members of the medical 

be“n animadverted P^^^Cession, but it has also found support from among 
by medical men, lawyers and Judges of repute.^ The criticism levelled 
Bench and Bar. by the psychiatrists is now being taken note of and 

its effect is.^ In Durkam*s case,^ it was said at page B74 : 
**We find that as an exclusive criterion the right wrong test is inadequate 
in that (a) it does not take sufficient account of psychic realities and 
scientific knowledge, and it is based upon one symptom and so cannot 
validly be applied in all circumstances. VVe find that the ‘irresistible impuls 
test is also inadequate, in that it gives no jecognicion to mental illness 
characterised by brooding and reflection and so relegates acts caused by such 
illness to thejapplication of the inadequate right-wrong test. VVe conclude 
that a broader test should be adopted.” The McNaughten test was criticised 
in Smith v. United States^"^ for not taking into consideration the groat 
advances made in medical science. But the moral test was applied by 
the United States Court of Appeals in Holloway v. United States,^ and 
the Court observed : “There is no objective standard by which such 
a judgment of an admittedly abnormal offender can be measured. They 
must be based on the instructive sense of justice of ordinary men. J his 
sense of justice assumes that there is a faculty called reason which 
is separate and apart from instinct, emotion and impulse, tliat 

enables an individual to distinguish between right and wrong and endows 
him with moral responsibility for his acts. This ordinary sense of justice 
still operates in terms of punishment. To punish a man w’ho lacks tlic 
power to reason is as undignified and unworthy as punishing an inanimate 
object or an animal. A man who cannot reason cannot be subject to blame. 
Our collective conscience does not allow | uiiishment where it cannot impose 
blame.” Rejecting the view of the scientists, the same Oourt proceeded to 
observe: “The. modern science of psychology is concerned with diagnosis 
and therapeutics and not with moral judgments. It proceeds on an 
entirely different set of assumptions. It does not conceive that thtre is a 
separate little man in the top of one’s head calle-d reason whose function 
it is to guide another unruly little man called instinct, emotion or impulse 
in the way he should go.” 

The above discussion can be .summed up in the Royal Commission 

on Capital Punishment, 1949-1953, who, alter having made 
Discussion summed an exhaustive survey ol legal, medical and lay opinion said 

at page 113 of their report : “The gravamen of the charge 
against the McNaughten Rules is that they are not in harmony with modern 
medical science, which, as we have seen, is reluctant to divide the mind 
mto separate compartnient — the intellect, the emotions and the will — l)ut 
considers it as a whole and considers that insanity distorts and impairs 
the action of the mind as a whole.” Whether the scientific advances especially 
in the field of psychiatry should be incorporated in the law and if so, to what 
extent, are questions to be answered by the Legislature. As 1 ek Cfliand, J., 
said in a highly instructive judgment on the d<4'<.nce of iii'anity, “the Courts 
m this country interpret the law as they find il, their lunctioii being dicere 

b Vi4e Minnesota Law Review, Vol. 41. 450 (Minn. lO'G) and Durham v. Unind 

February 1957, p, 331 and University of StiitC'. (l'J54) 214 IVd. Rep. 062. 

^ttsburgh Law Review. Vol. 13. No. 2. 3. (19^) 21 V Fed. Rep. 2d 862. 

2 P* 216. 4. 30 led. Rep. 2d. 513 at p. 549. 

• ae Anderson v. Graa'oerg, 78 N.W. 2d 5. 14o Federal Rep. 2d 005, 
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and not jus dare”,^ Courts in India have also stressed the need for adopting 
a more progressive attitude in the application of the principle enunciated 
in the s^tion, for determining the criminal responsibility of a person suffering 
from “mental disorders” in the light of recent advances in medical science 
especially in the field of psychiatry.^ The development of psychiatry as 
a recognised branch of medical science should, it is submitted, cause a revison 
of our opinion as to what constitutes unsoundness of mind for the purpose 

of Sec. 84 of the Penal Code.® 

28 Madness.— The question as to whether accused was mad at the 
time of * occurrence so as to attract the application of Sec. 84, i. P. C., is a 
Question of fact to be decided on merits in each case on the facts of that case. 
Such decision has to be made with reference to the law on the subject. 
Madness can be of different types and forms and acts of mad man do not 
necessarily follow a set pattern and conform to a normal standard. ^ Ihe 
act of one man may be diftcrent from act ot another man even under similar 
circumstances. If a man was mad at the time of occurrence, though he was 
sane at the time ot trial, he may not be able to put forward at the trial, 
pleas describing how he really felt and the state of his mind ^he same 
way as an accused who was not mad at the time of occurrence. Allowance 
has^to be made for this in considering his pleas with 

evidence. The fact that accused was lu sound slate of mind when U. M. U. 
examined him about a month after the occurrence and when trial was held 
or some months after occurrence does not mean that accused must have been 

of sound mind at the time of occurrence.^ 

29 Mental delusiona. — These are cases of delusions in which there 

is a mistake of fact, as where a person kills pother but thinks that he was 
breaking a jar or thinks that by domg so he is sending the person slam to 
heaven. An such cases the rule is the same, whether the person was under 
a mistake of fact, or in delusion. As m the one case so m the other, the 
Court place him as regards responsibility, m the sarne situaUon as it the 
ficts with respect to which the mistake was made of delusion existed, were 

^ real.® i he twofold test, therefore, follows the twofold 

Twotolcl teas. ^ function of th^ former" or the faculty of 

thought is performed in cognition, in perception or judgment, of the latter 

in moral sentiments and affections, the propensities and the passions. These 

wo functions belong to two different compartment ol mind, and one may 
two luncuoiii. U 5 normal.’ The two classes, it will be seen, 

re^la'*t‘eT^*olely'" m the domain of reason, they exclude all cases of emotion, 
k uhlzi plunging his knife into the heart of a Kajir may truly believe tha 
deed will Tecure him the peace ol Heaven, Put he knew that hts act wil 
rluh in death-indeed it was so intended and ue iurther knew that his act 
contrary to law- He may be a religious maniac, but he cannot be 
exempted from punishment, because his case does not tali within thej 

exception. 


1, Hjizara v. Sti.le, A.l.lt. 193b 

f'unj. It’** ill pp« 109*10 1 1958 C.r. LmJ. 

35 ^. 

2 Raaidularc Kamadhin Sunar v. State, 
A.I.K. 195'^ P. 259 at p. 261 t 1959 
M. P. U J. 334 ; 1959 Cr. L. J. 844. 

S« State V. Gbhotclal, A.l.R* 1959 M. P, 
20S at p. 206 i 1959 Cr, L. J. 718. 

4« In r$ Padella Suryaoarayana, A« I. R| 


li65 A. P. 28 at p. 31. 

5, Kader I'iayarbhah, 23 Cal. 60 > at p. t07, 
ioilowed in R.ttHZan, (1918) L. K« 

3U : 48 i. C. 492. 

6. Ghinua. Uraon v. Emperor, A.l.R* 1918 
Pat. 179 at p. I8l : 19 Cr. L. J. 135 i 43 
I. C. 423 (S, b.). 

7i Ghatu Pramanick, I.E«R. 28 Cal, 6iSt 



ACT OF PERSON OF UNSOUND MIND 


b29 


S. 84] 


Indeed, such a case is amply met by the reply of the Judges to the first 
question of the Lords.^ Cases of human sacrifice and of murder of supposed 
witches (Sec. 302) offer other examples. So where a man sacrificed his own 
son to the God Mahadeo in pursuance of a vow that if the son were born he 
would offer (.ianges water and do puja and because, as he alleged that though 
the son came, wealth had not accompanied its birth, as a protest against 
which he had cut his own throat, it was held that he could not but be 
convicted of murder, though his act may have been prompted to some extent 
by his religious enthusiasm or even hallucination.^ 'ihe accused, in another 
case had confessed that he had seen the deceased (a lad aged 8 years 

who’ was his brother-in-law) arrange a clandestine meeting between his wife 

and a young man whom he actually saw enter his wife’s apartment sometime 
before midnight, and again leave it after a considerable interval, and m con- 
sequence of what he saw he had not had a wink of sleep until he killed him. 
It was held that the accused actually believed that he had ocular proof 
of his wife’s infidelity, and that the estimate of his guilt must be made upon 
the basis af acutal existence of the facts in regard to which the delusion 
existed, and since the accused had acted under the immediate influence 
of such provocation, his guilt was greatly mitigated under Exception 1 to 
Sec. 300.® In another case, the prisoner killed his uncle, by hacking him 
on the head and neck with a sword after which he rushed about brandishing 
his weapon shouting “Victory to K.ali”, and he attempted to strike other 
persons including his own father, and the question was whether he was guilty 
of murdt^r* it appt^ared tiiat the prisoner was a young man of weak intellects 
I'he motive actuating the offence was trivial and inadequate. When the 
paroxysm had passed off, during the police inquiry he appeared to be rational 
but immediately afterwards he developed aphasia, attempted to commit 
suicide, and was undoubtedly insane from that time for a period of five years. 
It was held that facts warranted a finding that the prisoner was sullenng 
from a fit of melancholic homicidal mania at the time he hacked the deceased 
with the sword and was^ by reason of unsoundness ot mincl, incapable ui 
knowing that he was doing an act which was wrong or contrary to law, and 
tiiat therefore he was not guily of murder,^ 

Where the husband and the wife went to sleep and disturbed during 
night by the thoughts about the unchastity of his wife, the appellant seems 
to have caused her death by throwing nitric acid upon her. It was held 
that the appellant was conscious of his surroundings and of his doings 
and all that oppressively weighed on his mind was the conduct ol his 
wile as he imagmed it to be. it is true that he claimed mental examination 
in his statement and it is also true that in the grounds ot appeal he has 
written things suggesting that he is not quite ot sound mind, but that he 
might well have feigned in view ot the sentence passed upon iiim. All the 
same one thing is clear and that is that some considerable time betore the 
occurrence the appellant not only brooded over the character oi his w^iie 
but the brooding had such an effect on his mental lacuUies that the delusion 
about the chasaty of his wile has been described by the medical wiiucss as 
taking the form ot a kind of temporary msanicy. i>ut it has not been an 
insanity of the type which provides a defence to the appellant. 

Ihe mental state of the appellant in the case rather tends to the view 
that this is not really a proper case for the extreme penalty provided tor the 
ohence. ihe sentence ot the appellant is reduced to imprisonment tor lile,® 


4. Shihokeori, lo C. W. N. 725. 

5. Hazara Singb v. State, A. I. ^ 
Puuj. 1(H at p. lUt> i 5y Puaj, h.K. 5y/i 


1« Daaicl McNauj'hten’e cabc, 1 C.K.. 133. 
2» Bashendharee Kahar, 7 WJR. t>4. 

Ghatu Pramanick, I.L.R* 2tt Cal. 613. 
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The crucial point of time at which the unsoundess of mind has to 
established is the time of actual act of oITence, and that the burden of 
provision that the accused is entitled to the benefit of exemption, is upon 
accused. The fact that the accused did not try to run away from 
the scene is not necessarily indicative of insanity in the legal sense. 
It does not show that he was incapable of knowing the nature of the act, or 
that what he was doing was wrong or contrary to law.^ 

?0. “Run amuck.”— Persons who “run amuck” probably suffer from 
similar insane delusions. Fancying some wrong, exaggerating the importance 
of some gr evance, real or imaginary, the soldier takes up his gun and com- 
mences to fire at people indiscriminately. All these are cases of homicidal 
mania, the importance of which calls for separate notice. 

31. Homicidal mania. — Homicidal mania or monomania is commonly 
defined as a state of partial insanity, accompanied by an impulse to per- 
petrate of murder because of which it is also sometimes called impulsive 
or paroxynnal mania. There may or may not be evidence of intellectual 
aberration, but the main feature of the disorder is the existence of a 
destructive impulse which, like a delusion, cannot be controlled by the 
patient. 7'hi‘ impulse, thus dominating over all other feelings, leads a person 
to destroy those to whom he is most fondly attached, or any one who may 
be involved in his delusion. 2 It sometimes seizes a man all of a sudden, 
sometimes it is long-felt but concealed and restrained : there may be merely 
signs of depression and melancholy, low spirits and loss of appetite as well 
as eccentric or wayward habits, but nothing to lead to a suspicion of the 
fearful struggle that may be going on within the mind. “As in suicidal mania 
many of those who are in habits of daily intercourse, with the patients have 
been first astounded by the act of murder, and then only for the first time 
led to conjecture that certain peculiarities of language or conduct, scarcely 
noticed at the time, must have been symptoms of insanity. Occasionally the 
act of murder is perpetrated with great deliberation, and apparently with 
all the marks of sanity. ”3 Taylor goes on to observe that cases are sometimes 
rendered difficult by reason of the fact that there may be no distinct proof 
of the existence, past or present, of any disorder of the mind, so that the 
chief evidence of the disorder is the act itself. 

In homicidal insanity which often leads to the murder of loved ones, 

one must look at the following : 

I'actor^ for con- 
sideration tt> * asesv 
of homicid.il 

insanity. 

(1) Previous history of the accused ; 

(2) Nature and character of the crime ; 

(3) Behaviour and conduct previous ‘o the crime ; 

(4) Behaviour and conduct subsequent to the crime ; 

and the Court must see if the cumulative efiei. t of all the circumstances 
established can lead to a reasonable inference that the accused was of ‘'un- 
sound mind” within the meaning of Sec. at the time of the commission 
of the offence charged, i 


1. In rc Suhram >niam alias Allahbak.sh, 
A.T.H. l‘:64 Mad. '>26 at p. 527 : (l^f64) 

I M.L J. 156 : 1964 M.L.J. (Cr.) 1 >3. 

2. Taylor’s Medical Jurisprudence (4lh 
£d.)> 564. 


3. Ibid.-, at p. 477. 

4. Ramdulare Rnmadhin Sunar v. State, 
A.r.R. 1959 M.P. 259 at p. 262s 1959 Gr. 
L. J. B14. 
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32. Sympathetic affection. — But medico-legal writers are agreed 
that there are no hallucinations or illusions in this form of insanity^ which 

is simply a perversion of the moral sentiments. But inasmuch as the mental 
powers are seldom unaffected when the moral feeling is so disordered, the 
derangement of the latter necessarily implies some derangement of the 
former. Indeed, the perversion of moral feeling is generally observed to be 
a precursor of mental derangement, though not to the same extent. Homici- 
dal mania, as such, has therefore no recognised place in this exception. 
And in this respect the English law is identical. 2 In other words, neither 
under this section, nor under the rules of English law can a person plead 
exemption from criminal liability merely on the ground that he was prompted 
by an involuntary impulse to commit the crime. ^ 

33. Three classes of homicidal maniacs. — But there are cases 
in which the intellect is so far affected as to bring the case of the prisoner 
within the exception here enunciated. For this purpose homicidal maniacs 
may be divided into three classes : (i) where the propensity to kill is con- 
nected who some absurd irrational motive, or actual delusion ; (h) where 
it is connected with no known motive ; (fit) where it is committed without 
intensly without motive, and ofttn on a person loved by the perpetrator. 

Of course, this classification takes no note of crimes committed from 

a motive, c. g. of revenge for, in such cases, there is 
Actual dflu'ion. premeditation and cognition. Thty are not, therefore 

cases in which there is any room for doubt as to the crimi- 
nality of the perpetrator. The three degrees above described are, on the other 
hand, cases in which there may or may not be culpability. For instance, 
where a married woman killed h* r husband immediately after an apparent 
recovery from a disease which caused great loss of blood and brought on 
insane delusions of the senses, w hich had been renewed at the time of the 
murder, it was held that she had not been in such a state of mind at the time 
of the act as to know its nature or be accountable for it. i So in another 
case, a married woman, fondly attached to h' r children and apparently most 
nappy in her family, poisoned two of them without any motive. It appeari:d 
that there was insanity in her family and it was held that the woman had 
acted in a paroxysm of insanity whicli deprived her of the power to perceive 
the consequence of her act, and she could not, therefore, be convicted. s 

In another case the mother, who was suffering from the after-effects 
ticlivery and religious despondency, got up one night and drowned four 
of her children in a cistern. She a terwards confessed that she could not 
sleep at night and that between 12 and I o’clock, a black shadowy figure 
ap^ared and suggested to her that they could be out of danger if they wen: 
m Heaven, it was further suggested to her mind that it was better for them 
to die young than to grow up wicked and that she could easily put them into 

whereupon she acltd.^’ Other cases have occurred in which 
the nhcide confessed to having had the same sensation of darkness or a black 
spectre brooding over them just before the perpetration ol the act.*^ In such 
cases not orily is there no motive for the act, but there could be no possible 
mouve having regard to the known relations between the perpetrator and 
he deceased, but if this were all, the section would offer no defence. 



Seo Somnambulism, infra, 

a Stephen s Cr. L. 12b. 

Maung Gyi, 7 L. li. K. 13 ; 2j I. C. 411. 
Law, 2 F. & F. ase. 


5. Vysc, 3 F. 6c F. 247. 

6. Wihon, I Sicpficii s Cr, L. 91. 

7- brough, 2 f. <S. f . ; il.iyc-, I F. 6: F, 
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Besides the want of motive there were circumstances in these from which the 
Court was justihed in inferring that the persons accused were msane and 
unconscious of the fact that the act committed by them was wrong. 

In the second class of cases the desire to kill is connected with an 

irresistible impulse, and no known motive. Where that 
Irresistible impulse only case, it is obviously insufEicient to justity 

and DO known exculpation. As Bramwell, B., told the jury : “It has 

been urged that you should acquit the prisoner on the 
ground that it being impossible to assign any reason for the perpetration of 
the offence, he must have been acting under what is called a powerful and 
irresistible influence, or homicidal tendency. But the 

act being apparently motiveless is not a ground from which you <^an safely inter 

the existence of such an influence. Motives exist unknown 

Aooaicntlv motive- and innumerable, which might prompt the act. A morbid 
action. and restless but irresistible thirst for blood would itself be 

a motive urging to such a deed for its own relief. But 

if an influence be so powerful as to be termed as '‘jendi'nR 

reason is there why we should not withdraw any of the saf^eguards tend! g 

m counteract h/xhere are three powerful 

to the assistance of the person who is suffering un restraint of law 

Th. Tact that ihe^prj.anat t"“thaii poatasted ttC 

Partial delusions. ij^^esult in lo^ss of^h^imanSife.^^S^^^ the prisoner 

t • i slme hut wf^^^ 

who was sleeping . seized an axe which was in the hut, struck 

and brother got up at dawn and sBxzed^a^^ 

the deceased, and then ran where he stayed till the next day when 

and went to his before a Magistrate to whom he confessed, 

he was arrested, belore^a deceased who 

saying that on the night „ o ye^rs having a private conversation with 

wis his brother-in-law, a c^ried to his wife, that another 

another who gave him a ^ returned after some time, where- 

then entered the hut, where ^'^XLmrtha^he could get no sleep and that 

upon he was smitten ^ disgrace he had lost his senses when he killed 

out of rage and a j ,u * the accused could not have seen what 

his brother-in-law. It was Iccus^d was but a girl of 11. and had 

he had confessed, that e w accused had at the same time no other 

not even attained puberty, j suffering from a delusion and he 

„,o.ive, that the ^/^^aS ocu^lr p^oof of hi! wife’s infidelity. He was 

actually believed that im had ocmar p suggested that the Govern- 

srii .h. 

2. Chatu. I.L.R. 28 Cal. 613; Scat Ali, 
41 I. C. 142 ; see also Ghinua Urcon v. 

Emperor, A.I.R* 1918 ^ 

I. C. 423* 19 Cr. L.J. 135 (S. B.) , 
Kazi Bazlur Rahman v. Emperor, 
1929 Cal. 1. 


1 Haves I F. &• F. 666 ; Brough, 2 F. & F. 
ti38 ; Ramzan, (1918) P. R. SO j ^’32 
49?: Dhani Bux. 9 S. L. R. J[7l I oZ 
T C fi71 : Nea Khn Hla v- Emperor, 

({914) U. B. R.^328 : 26 I. C. U07 i 16 
Cr. !>♦ J» 95. 
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Want of motive 
for commissioD 
of crime. 


In another case the prisoner and his wife were seen walking along a 

road, prisoner chiding her, and then all of a sudden he 
fired a pistol at her and she fell, whereupon he pulled her 
up and they proceeded a few yards, when he pushed her 
down and inflicted a second wound on her throat with a 
knife. He then ran away till he was overtaken and arrested by an onlooker 
to whom he stated that he had a misfortune and had cut his finger. He 
would not tell what he had done with the pistol and knife but said : “1 did 

it. I intended to do it, and that will put an end to it. 1 have been unhappy 
since Christmas.” The prisoner had threatened to murder his wife before, 
on whom he had made a previous attack. At the same time the murder 
was committed without secrecy, whereupon Rolfe, B., told the jury : “The 
conclusion seems irresistible that the prisoner was to some extent labouring 
under a delusion, but he was not exempted from responsibility because he 
was labouring under a delusion as to his property, unless that had the effect 
of making him incapable of understcnding the wickedness of murdering his 
wife. But whether that was the question they had to consider, he could 
not say that it was altogether immaterial that he was insane on one point 
only. Indeed, his insanity on that point might guide them to a conclusion. 
As to his sanity on the point involved in his case,^ and, in his view of the 
matter, there were two circumstances in the evidence oi great importance ‘ 
these were, the want of motive for the commission of the crime and its being 

committed under circumstances which rendered detection inevitable. They 

could come to no other conclusion than that the prisoner had taken away 
the life of his wife, and that this was murder, unless he had satisfied them 
that he was not capable, at the time, of appreciating his acts.”^ 


In the 


Impulsive 

insanity. 


third class the impulse to kill is sudden, instant- 
aneous, unreflecting and uncontrollable. The act of 
homicide is perpetrated without interest, without motive, 
and ofen on persons who are most fondly loved by tho 
perpetrator. This has been called impulsive insanity. 
“It is said that on particular occasions men are seized with irrational or 
irrational or irresistible impulses to kill, to steal or to burn, and under the 
influence of such impulses they sometimes commit acts which would other- 
wise be most atrocious crimes. It would be absurd to deny 
the possibility that such impulses may occur, or the fact 
troliable impu°re that they have occurred and have been acted on. Instances 

without mothc* are given in which the impulse v;as felt and resisted, xhe 

only question which the existence of such impulses can raise 
in the administration of criminal justice is, whether the particular impulse 
was really irresistible as well as unresisted. If it was residible, the fact that 
it proceeded from disease would be no excuse at all. If a man^s nerves were 
so irritated by a baby’s crying that he instantly killed it his act would be 
murder ; it would not be the less murder if the same irritation and corres- 
ponding desire was produced by some internal disease.- The great object 
of the criminal law is to induce people to control their impulses ; and there 
is no reason why, if they can, they should not control insane as well as sane 
impules.s The proof that an impulse was irresistible depends on the circum- 
stances of the particular case. The commonest and strongest cases are those 
of women who, without motive or concealment, kill their children after 


1 . 

2 . 


Lagton, (1849) 4 Cox. C.C. 149. 
Laxman Dagdu, 10 Bom. 512. 

I.P.C.— 80 


3. Kacler Nasver, I.L.R. 28 Cal. 604 
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recovery from child-bed. This is called puerperal mania and is a recognis- 
ed malady, known to medical science.^ Taylor says that in most of these 
cases women are fully aware of the nature of the fact, and that it is contrary 
to the laws of God and man ; they even make efforts to resist it, but they are 
unable to control their actions like persons in a normal state.^ In this form of 
insanity the will power is then affected. But insanity affecting emotions and 
the will is not entitled to exceptional treatment. 

Other forms of impulsive insanity induce the person affected to other 

forms of crimes. The morbid mania leading to impulsive 
Morbid mania. acts of incendijrism without any motive is a condition 

recognised by medico-legal writers,^ though it is not 
recognised by law. The morbid propensity for thieving is known as klepto- 
mania, a mania which is said to show itself in females labouring under 
disordered menstruation, or amongst those who are far advanced in pregnancy 
— the motive being a mere wish of possession. In this form of the malady, 
however, the person stealing is perfectly conscious of the act and of its 
illegality, as is evidenced by the preca\ition taken before and after the theft.® 
Another form of mania owing its origin to the primary disturbance of the 
functions of the brain from disease, is that called erotomania, in which the 
person affected gets possessed of uncontrollable amorous ideas, which are 
then as predominant as religious ideas in some cases of religious melancholia. 
Person of both sexes are subject to this disorder, which is said to be due to 
some defect in the sexual organs.® Persons so affected are perfectly conscious 
of the nature of their acts, and they are, therefore, amenable to criminal law 
both here and in England. 

34. Dipsomania or drunkenness. — Allied to these monomanias, is 
the mania caused by alcoholism. Drink as a rule is no excuse for crime, as 
the next section lays down. But the question here to be discussed is not that 
raised by that section, but that which is the outcome of the present exception. 
That intemperance is not frequently only the sign of insanity, or one of its 
symptoms is now recognised; that intemperance may lead to total deprivation 
of self-control, or at all events delusions induced by excess, as in delirium 
treiuens rendering the individual irresponsible for his actions is also possible. 
So it has been held that though mental incapacity produced by voluntary 
drunkenness is no defence under the next section, still, if voluntary drunkenness 

causes a disease which produces such incapacity then this 
Mental incaparity section applies though the disease may be of a temporary 
produced by volun- character.*^ The accused Bheleka Aham, while proceed- 
tary drur.kenne^is. towards his field one day, met a boy returning home 

whom, without speaking a word, he killed with a single stroke of the dao as he 
passed him. There as no motive for the crime and it appeared that the 
accused had exhibited symptoms of insanity since six or seven days previously. 
His replies to the police were incoherent and meaningless. The evidence 
showed that the accused was addicted to intemperate habits by excessive use 
of opium whereupon the Court held that accused was irresponsible for the 
act as at the time he killed the boy, he was incapable of knowing the nature 

of his act.® 


1- Stepen s Cr/fH/uai Z.a«’i p 95. 

2. 2 Taylor’s Medical Jurispnidcncc, 
p. 589. 

3. Jbid.^ p. 59U. 

'I. J6;ti.,p 591. 


5. Ibid., p- 593. 

6. Ibid., pp. 593 and 59+. 

7. Bheleka Aham, I.L.R. 29 Cal. 493. 
U. Ibid. 
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Insanity whether produced by drunkenness or otherwise is a defence to 

the crime charged.^ The relevant passage from Russell 
Insanity produced on Crime^ has been cited with approval in Indian decisions; 
by drunkenness. it may be quoted here: “There is a distinction, however, 

between the defence of insanity in the true sense caused 
by excessive drunkenness and the defence of drunkenness which produces a 
condition such that the drunken man’s mind becomes incapable of forming 
a specific intention. If actual insanity in fact supervenes as the result ol 
alcoholic excess it furnishes as complete an answer to criminal charge as 
insanity induced by any other cause. ...” 


The law in England is the same. Voluntary drunkenness is no excuse 

there. It is, on the other hand, considered an aggravation. 
Voluntary drunken- gtill, if a person addicted to drink commits a crime, the 
ness ia no defcEK-e m q^es|;ion about his intemperance is always relevant as 
i:.ngiand also. reflecting Upon intention, or upon his criminality. So 

in a case of attempted suicide, Jervis, GJ„ said: “If the prisoner was so drunk 
as not to know what she was about, how can you say that she intended to 
destroy herself^”^ And so if druirkenn-‘ss produces a condition ol mind in 
which the sense of discrimination between right and wrong is obliterated, the 
question is relevant, for on the existence of the sense depends criminal 
responsibility. Excessive drinking causes the derangement of the mind 
known as delirium tremens. It commences with_ tremors ol the hands, and the 
individual suffers from hallucinations and illusion sometimes ol a horrid 
kind referring to past occupations or events. 1 he patient acquires a pre- 
disposition to commit murder or suicide, especially the latter. In delirium 
tremens there is formed a disease of the brain, while voluntary drunkenness 
merely produces a temporary disturbance of its functions.-^ In countries where 

and amongst classes in which drunkenness is common, this form of is 

frequently raised as a defence. Eut in order to be sufTicient it must establish 
a condition of positive and well defined insanity. Where it lacks that egree 
of proof drunkenness is not an answer to a crime though it may be taken into 


account as an extenuating circumstance. 


In cases falling short of insanity evidence of drunkenness which renders 
the accused incapable of forming the specific intent essential to constitute the 
crime should be taken into consideration with the other ^ facts proved in order 
to determine whether or not he had this intent but evidence ol drunkenness 
which falls short of proving such incapacity and in'.rcly establish .^s that the 
mind of the accused was so affected by drink that he more readily gave way 
to some violent passion does not rebut the presumption that a rnari intends the 
natural consequences of hisact.s Where the accused had failed to prove such 
incvtpaciiy as would have been available to him as a deteiice, and so the lasv 
presumes that he intended the mtural and probable consequences ot his act. 
This principle has been followed in many cases. 


1. Basdev v. State of Pepsu, A. I R. 1^*56 

S.C. VbR : 1 136 A. L. J. - UR ; Pral>!iu- 
nath v. Slate. A.l R. 1957 All. ‘ 67 at 
p. 670: 1957 A. L. ]. 572: 1957 A. 

W.R. (PI C.) t 1957 Gr. L. J. 105 

2. llth Ed., Vol. I, pp 86-B7. 

3. 4 Black., 26 ; Liu., 247. {^cc 75 L.R. 
31 .) 

4. Taylor'6 Mcrficaf ftivis prndoicc, p. > ’. 
J. Russell OQ C.'mjk;, Hth l.d., Vol. L 


pp# 

<>. liasHev V. State of Popsir* 

.S.C. 4h:; alp. 192:1956 S. ^R. 

19 ,6 S.C.A. t,’i5 : 1956 5.C J. 554 
A. 1.. J- 6')6 : I95'i Antlh. L. 1. 
r*5b aL P. L. J- 101 : 5S 

1956 Cr.L. .1.919 (2). 

7. See aLo Prabhuuaih A; 

1957 AM. 6 at pi>. 6/0/1: I >57 .'A. 
1, 1. 572 : l’G7C:r- L-.b 1 56. 


I '156 
363 : 
1956 
593 : 

L. R. 
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35* Somnambulism. — Somnambulism is the unconscious state known 
as sleep-walking.^ Dr. Glanville Williams^ points out that “sleep-walking may 
in fact indicate a neurotic state, and a person who kills while sleep-walking 
may be as dangerous in future as one who kills in a state of clouded consci- 
ousness which occurs during the day. . . . The present medical opinion is 

that sleep-walking is often associated with nocturnal epilepsy; such a patient 
may be dangerous, and an insanity verdict would be proper.” Though there 
is no decided case on the point, the medical authorities show that somnambul- 
ism, if proved, will constitute that unsoundness of mind which attracts Sec. 84 
of the Penal Code.® 

Medico-legal writers regard somnambulism also as a form of insanity in 

which the mind is subject to hallucinations and illusions, 
Somnambulism if a though except in very extreme cases, in which there is a 
form of insanity. sudden access of insanity, the person is not likely to com- 
mit a heinous crime like murder, without recovering from 
the delusion. In crimes committed in this state of semi-consciousness, the 
person usually mistakes one person for another, or believes himself surrounded 
by robbers* or is haunted by imagined feeling of wrong. Taylor mentions 

several cases of crimes committed during sleep. In one 
Case of crimes com- case the prisoner suddenly awoke at midnight, and saw 
mitted during sleep. before him, as he believed, a frightful phantom. He twice 

called out “Who is that?” but receiving no reply, and 
imagining that the phantom was advancing upon him, he seized a hatch^ 
which was beside him, attacked the spectre, and it was found that he had 
killed his wife. He was tried for murder, but acquitted on the ground that 
he was not at the time conscious of his actions.^ In another, an itinerant 
pedlar, given to sleep-walking, and in the habit of moving about the country 
armed with a swordstick, was while asleep on ^ the highroad, roused by a 
passerby. The pedlar suddenly awoke, drew his sword and stabbed the 
man who soon afterwards died. It was pleaded for him that he had commit- 
ted the act believing himself to have been attacked by robbers. He was, 
however, convicted of manslaughter, presumably because he was conscious 
when he stabbed the man.® In another case, the prisoner, a woma^ had 
stabbed, at night, her son-in-law sleeping in the same room with her. There 
was evidence of previous malice and the knife with which the wound had 
been inflicted bore the appearance of having been recently sharpened, and 
the prisoner must have reached over her daughter who was sleeping in the 
same bed with the deceased. These facts were held to negative the suggestion 
of unconsciousness, and the prisoner was convicted. In one case the 
prisoner committed an act during sleep which was the result of voluntary 
drunkenness, but his act was held to have been done m a state of uncons- 
ciousness and he was acquitted. In that case the prisoner and the deceased 
were two soldiers and the former had been arrested for drunkenness and put 
to bed. The deceased went to awaken him, when the prisoner suddenly 
kicked out, and his boot struck the abdomen of the deceased, causing rupture 
of the intestines and death. The prisoner did not awake, appeared 

then to be quite insensible and he was on that ground acquitted. 

1959 M. L. J. (Cr.) 147. 

4. Bernard Schedmalzig, 2 Taylor’s 
Medical Jurisprudence t p- 600. 

5. Milligan, 2 Taylor’s Medical Jurispru- 
dence, p. 600. 

6. Jackson, 2 Taylor’S Medical Jurtpm- 

deuce, p. 600. . 

7. French, 2 Taylor’s Medical Jurispru- 
dence, p. 600. 


1. Modi’s Medical Jurisprudence and 
Toxicology, 12th Ed., p. 399 ; R. C. 
Ray’S Outlines of Medical Jurispru- 
dence, 6th Ed., p. A55 ; M. A. Kamat’s 
Medical Juris prtidenue, 3th Ed,, 
p. 375- 

2. Criminal Law, The General Part, 
Sec. 95, p. 317. 

3. Pappathi Acnal, hi re, A.l.R. 1959 Mad. 
239 at p. 241; (1959) 1 M. L. J. 125: 
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36. Psychosis. — “The behaviour of a human-being has contmuity, 
there is a marked day-to-day consistency of action and attitude in the 
individual. There are changes and modifications, but these are usually 
gradual. The signs of incoming changes can be seen early and their 
gradual increase and growth can be followed. And when a serious change 
has occurred its effects persbt for a considerable time. If a reversal of the 
change eventuates, this reversal too is usually gradual giving progressive 
evidence of itself. Particularly is this true in the development of psychosis. 
Psychosis is characterised by a marked change in personality. The change is 
gradual and progressive, extending over periods of weeks and months or more. 
True, the onset of psychosis is more rapid in some cases than in others, but 
even when we speak of a sudden onset we are thinking in terms of days 
and weeks. ‘Sudden’ here means relatively rapid, but not abrupt, without 

warning, overnight. 

“Even where there is some specific precipitating incident such as a sud- 
den emotional or financial disaster, the psychotic act is either the consumma- 
tion of days of brooding and worry, withdrawal and shutting in, or the 
precipitating shock falls on already shaky ground, giving but the final push to 
an already unstable, unbalanced personality. Once the psychotic act has 
been precipitated, recovery is a matter of gradual progessive building up, 
reintegration, reorganisation. The person is not sane one day and psychotic 
the next nor is he psychotic one day and sane the next, 

“Temporary insanity may be within the realm of theoretical possibility, 

but not of probability. If no increasing signs of abnor- 
Temporary insanity, mality are to be found in the defendant’s life, no history of 

instability and increasing tension leading up to the alleged 
psychotic incident, and if, after the incident, there are no psychotic hangovers, 
no persisting symptoms of abnormality, then a plea of temporary insanity 
is suspect indeed,”^ 

37. Arteriosclerosis. — The decision of Devlin, J., in R. v. KeTnp,^ 
may be considered to have given a new meaning to the McNaughten Rules. 
The celebrated formulation by the Judges in 1843 was couched in the follow- 
ing terms to establish a defence on the ground of insanity, it must be 
clearly proved that, at the time of committing of the act, the party accused 
was labouring under such a defect of reason, from disease of the mind, as 
not to know the nature and quality of the act he was doing, or if he did 
know it, that he did not know he was doing what was wrong. . . . ^ 

phrase “defect of reason from disease of the mind” was considered to 
apply to persons suffering from one of the recognised forms of psychosis or 
major diseases of the mind but not to include minor forms of mental disorder 
(neurosis). , . , j- , 

In R. V. Kemp,^ “the accused was suffering from ‘a physical disease , 

namely, arteriosclerosis or hardening of the arteries, which 
Brain distinguished had not then reached a stage at which he displayed any 
from mind, general sign of mental trouble. Apart from depression, 

not an irrational depression, produced by his poor state of 
health, there was no signs at all of mental trouble.” An elderly man of excel- 
lent character, he suddenly made an entirely motiveless and irrational attack 


k CohcD, Murder, Madness aud the Law, 
at p. 152, cited in Ramdulare Rama- 
dhin Sunar u- State, A.l.R. 1959 M.P. 
259 at p. 2G3 : 1959 M. P. L. J. 344 : 
, 1959 Cr. L.J. 344. 

- (19561 3 W. L. R. 724 : (1956) 3 All E. 


R. 249: (1957) 1 Q. B. 399. 

3. McNa<;htcn's case, (li>8V) 4 St* Tr. (N. 

S. ) 847 : 10 Cl. & F. 200 : 8 E. R. 718. 

•1. (1956) 3 W.L.R. 724 : (1956) 3 All E. R. 

249: (1957) 1 Q. B. 399. 
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upon his wife during the night, striking her with a hammer and causing a 
grievous wound : The disease had led to a congestion of blood in the brain 
causing a temporary lapse of consciousness, and it was in this state that he 
made the attack. Devlin, J., distinguished “brain” from “mind”; he said : 
“The law is not^ concerned with the sense that *mind* is ordinarily used, 
the mental faculties of reason, memory and understanding.” As Russell on 
Crime^^ comments, ‘‘Reason, memory and understanding, are abstractions 
denoting functions of the brain which is the visible tangible content of the 
cranium. Just as, for example, a gas engine operates to produce power, so 
also does the human brain operate To produce reason, memory and under- 
standing, none of which can exist, if the material engine, the brain is destroy- 
ed, and any of which may be impaired if the brain is crippled by disease. But 
it is not easy to see how these functions can themselves be diseased, a puzzle 
which is not solved by grouping them together under the single word ‘mind’.” 
The learned Judge held that the words “disease of mind” which qualify 

“defect of reason” in the McNaughten Rules were not put 
Disease of mind, in for any other purpose than to exclude defects of reason 

“caused simply by brutish stupidity without rational power”. 
Hardening of ihe arteries is a disease which is capable of affecting the mind 
in such a way as to cause a defect, temporarily or permanently, of its reason- 
ing and is therefore a disease within the meaning of the rules. As a learned 
reviewer put it, “the decision. . . renders possible the inclusion under the 
McNaughten rules of persons who can scarcely be regarded as suffering from 
mental disease or disorder at all but who are nevertheless not responsible 
for their conduct. ”2 It is strange that a tumour, which by its presence on the 
brain, impairs its funetions is not a “disease of the mind”® while interference 
with the flow of blood in the brain caused by the hardening of the arteries 
is a “disease of the mind”.^ 


38. Insanity as a defence to criminality. — The plea of insanity 
is a defence to criminal responsibility. It must be, therefore, established 
by the defence,® either from facts alleged or proved by the prosecution, or 
independently by the defence. Insanity is a medico-legal question. It com- 
prises not only all degrees of mental disorders expressed by the terms partial 
insanity, impulsive insanity, moral insanity, monomania, pyromania, klepto- 
mania and the like, but it presents considerable difficulties in investigation, 
and, requiring as it does highly specialised mental capacity for observation, 
it is a defence which is readily available, but which it is not always easy 
to establish. At the same time while true cases of insanity are rare, when 
they do occur they present problems which baffie even specialists 
in mental diseases. 


Srclion does not 
refer to linsanity 
in all its stages. 


The present section does not refer to insanity in all its stages. It only 

allows such insanity to be a defence as is sufficient to 
deprive the person of his reason so that he is unable to 
“know the nature of the act”. In England where all 
criminal trials are held by a jury, the question does not 
present the same difficulties. The juries are entitled to pronounce their 
verdict without giving their reasons. Accordingly, they no not regard the 
question from the same standpoint as a Judge in his country who has to dis- 
charge the double function oi Judge and jury, and give his reasons for his 
judgment, which again, is subject to confirmation, in appeal or on revision. 


1 . Mih Ed., Vol. I, p. 122, f. n. 36. 

2. See Modern Law Revicedt Vol. XX, 
No. 1, pp. 55-57. 

3. R. V. Charehton, (1955) 1 W.L.R. 317. 

4. R. V. Kemp, (1957) 1 Q.. B. 399. 


5. Razai Mia. I. L. R. 22 Gal. 317 ; Baha- 
dur, I. L. R. 9 Lab. 371 ; Ram, 50 I. C. 
(Cal.) 991; Mantajali, 55 I. G. 477 ; 
B:izlur Rahman, A. I. R. 1929 Cal. 1 
at p. 7- 
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When the prisoner is tried by a jury, the latter do not as a rule trouble 
themselves with the niceties of law or the perplexing problems that a given 
case may present. They usually ask themselves the question, “Could any 
man in his senses have done such an act ?** and their verdict depends upon 
the answer they are able to give to that question. Such a question, indeed, 
presents itself to the unaided Judge even in this country, but it is not the 
only question he has to answer, nor is it the sole test by which the Judges of 
the criminal responsibility of an accused before him. It will, therefore, be 
the purpose of the present discussion to present a summary of the subject so 
far as it has a bearing on a person’s criminal responsibility. 

In a case where a plea of unsoundness of mind is taken, the Judge 

presiding over a trial held with the aid of a jury, is re- 
sections 04, 5on. quired to obtain the jury’s view, not only as to whether 
3112. facts have been established entitling the accused to the 

benefit of the protection of Sec. 84, but also as to whether 
the jury in fact found that the accused had committed the act charged. 

The question of unsoundness of mind is essentially a question for the 
jury to decide. So also is the question as to whether the person charged 
in fact committed the act. The Judge’s finding would necessarily have to be 
based upon the finding of the jury.i 


In Dahyabhai Chhaganbhai Thakkar v. Stale oj Cujarat^^ it is said that the 
situation in the room supports the version that the accused did not know 
what he was doing. It is asked why the accused should have given so many 
stabs to kill an unarmed and undefended woman ? It is said that it discloses 
that the accused was doing the act under some hallucination. On the other 
hand, the existence of the weapons in the room the closing of the door fm^ 
inside, his reluctance to come out of the room, till the mukkia came, even it 
that fact is true, would indicate that it was a premeditated murder and that 
he knew that if he came out of the room before the mukhia came he might 
he manhandled. Many sane men give more than the necessary stt'bs to 
victims. The number of blows given might perhaps reflect his vengeful 
mood or his determination to see that the victim had no escape. One^does 
not count his strokes when he commits murder. It was held that, “We, 
therefore, do not sec any indication of insanity from the materials found in 
the room ; on the other hand, they support the case of premeditated murder. 


^nstUcration fo 
Court when pica 
k'l'ul in-aiii ^ 


raUed, 


When a plea of legal insanity is sot up, the Court has to consider 

f f whether at the time of commission of the offence the accus- 
^ons.dcration for reason of unsoundiicss of mind, was incapable of 

knowing the nature of the act or that he was doing what 
was either wrong or contrary to law. The crucial point o 
time for ascertaining the slate of mind of the accused is the 
time when the offence was committed. Whether the accused was m such a 
state of mind as to be entitled to the benefit of Sec. 84 oi the Indian 
t^'Ode can only be established from the circumstances which preceded, 
attended and followed the crime. 3 



o 

4 ,. 


^vpriiucndcnt and Rcmf-morancer of 
.‘\tf.iirs. Go\crnracnt cf Lo- al 
Mengal v. Fatik Naakar, A. I. R. 1961 
436 at pp. 43S, 439 ; 6") C. W. N. 

A. I. R 1%1 S. C. 1563 at p. 1572 
\ “ti-l) 1 S. C. \V. R, i)31, overruliug 



R.amhitr-.m v. State of M. R, A. I. K. 
1956 Nac. 167: 5CiJ al.-'O I han^aN clcr 

Asari, inre (1971) I M- 

Daliyabhai Chhajianbha. Ihakkar y. 
Stale of Gujarat, A. 1 R. 

1563 at pp. 1569-7'' : (1961) 1 S.G.W R- 
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39. Defence of insanity under the American law. — In the United 
States of America insanity is everywhere a defence to a charge of crime, for 
without a sound mind there can be no criminal intent. But the States have 
not adopted a single test for determining insanity. Most of the States have 
adopted the “right and wrong** test of the McNaughten Rules. This is the 
exclusive test in 29 States. An additional test, called the irresistible impulse 
test is applied in at least 14 States : this test considers that the “right and 
wrong** test is not sufficient in all cases and that a person who knew that the 
act he was committing was both morally and legally wrong may still be not 
held responsible if he lacked the power to resist the impulse to commit it. 
Under the irresistible impulse test, the impulse must be the product of mental 
disease rather than the uncontrollable passion or fury of a sane man. Also, 
moral and emotional insanity are not regarded as defences, whether the 
Courts do or do not admit irresistible impulses as a defence.^ 

40. Physical changes in a deranged mind. — It has been 
before stated that criminal responsibility depends upon criminal intent. 
In other words, i wherever there is no criminal intention there is 
as a rule no criminal liability. Now, the absence of criminal inten- 
tion may arise from a variety of causes — mistake, immaturity of understarid- 

ing due to youth or absence of understanding due to in- 
Manifcstation of sanity. Now, insanity may be temporary or permanent, 

mental disorder is total or partial. It may have, again, some baaring on a 

outward*^acts^^ ami person’s criminal act, or none at all. Barring certain 

conduct of the exceptional cases to be presently considered, insanity is 

individuals. a disease or disorder of the mind which deprives the 

man of his reasoning faculties, and makes him a victim 
to its uncontrollable impulses. Now, as the brain is the organ of the mind, 
and it is invisible, the only manifestation of mental disorder is presented by 
the outward acts and conduct of the individual. Even when laid bare either 
experimentally in the lower animals, or in the human subject by the operation 
of disease, by accident, or by surgical measures, the passages of motion from 
place to place and the intimate molecular changes by which its functions are 
exerted cannot be observed. The utmost that can be observed is a difference 
in the amount of blood suffused in the vessels of the part, and the effects of 
injury, in the shape of paralysis or other disability, when the patient is 
dead, and if the brain is examined microscopically, we can, mdeed, observe an 
extraordinary complexity and delicacy of structure, and we can^ often is- 
tinguish changes in this structure which we know, or reasonably infer, to be 
the result of the disease.^ This is all that can be known. The disordered 
working of the structure cannot be seen, for the working ends with death 

and although we mayjustly infer when we see a nervecell or nerve fibre 

shrivelled or swollen, or distorted or dismtegrated, that it must, during life 
have performed its functions badly or not at all ; yet, in the absence of all 
exact and specific knowledge of what that function is, we are unable to 
connect in any rational way the changes found after death with the symptoms 

observed during life. 

We may be sure that a cell that has burst and extended its nucleus, 
and a fibre that is severed and broken into lengths, did not, during life, 
transmit motion in normal amounts or directions, and did not add thereto 
or subtract therefrom, and did not modify in normal ways the direction of 


1. Davis V. U. S., (1895) ’60 U. S. 469 : Chap. XXXIV, p. 1128. 

40 Law Ed* 499 ; see Ucdcrhiirs 2^ Mcrcicr’e Criminal Res ponsihtUty% 

Criminal Evidence, 5th Ld., Vol. 2, p* 83« 
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such morion as reached them. But this very general reasoning does not 
enable us to understand why the patient during life should have been excited 
or stuporous in conduct nor why he was elevated or depressed in mind* 
It gives us no linking of the reason why he entertained delusions, still less 
of the character of the delusions. We are reduced to suppose that a patient 
who has a delusion that he is persecuted by some unseen and mcomprehen- 
sible agency, has a change of structure in a part of his brain; and that another 
patient who has a delusion that the whole world is his own private property, 

has a change of a different character in that part of his brain, or a change 

of the same character in another part of his brain, or a change of a diiterent 
character in a different part of his brain. But this is all conjecture. 


41, Sensual observation impossible. — ‘*Our knowledge does not 
enable us to associate any specific kind of change with any specinc kind of 
delusion, nor can we even say that any particular change of structure is 
necessarily associated with delusion at all, nor, conversely that delusion is 
necessarily associated with any particular structural change, not with any 
discernible structural change. And what is true of disorders of mind is 
equally true of disorders of conduct.”^ “Unsoundness of mind cannot, 

therefore, be the subject of ocularrinspection or demonstra- 
tion. It can only be known by its outward manifestation. 
By the language and conduct of the man, his thoughts and 
emotions are read. According as he conforms to, or conprasts 
with, the practice of people of sound mind, the large majority 

of mankind, we form our judgment as to his mental sound- 
ness. ror uiis reason evidence is admissible to show that his conduct 
language at different times and on different, occasions indicated some morbid 
conditiL of his intellectual powers ; and the more extended the view of his 
life, the safer is the judgment formed of him. 


Unsoundnes of 
mind cannot be 
subject of ocular 
inupection or de- 
monstration. 

ness. For this 


42. Evidence of insanity. — In all 

UD it is most material to consider the circumstances which have preceded, 
attended and followed the crime ; whether there was 

naration for the act * whether it was done in a manner which showed a desire 
fo corJment ; wither! after the crime, the offender showed consciousness 
of guilt, and made efforts to avoid detection ; whetl^r, after his arrest, he 
offered false excuses and made false statements.^ 1 he behaviour of the 
accused after the crime is committed would be very relevant.3 

Where the evidence showed that the crime was deliberate and pre-medi- 
tated so as to avoid detection, the Court came to the conclusion that it was 
not a case where the accused had only a glimmermg knowledge of what 
was right and wrong but that the sanction provided by the criminal law 
acted as a deterrent influencing, guiding and controllmg his conduct and, in 
the words of Lord Bramwell, the accused would not have yielded to his 
insanity if a policeman had been at his elbow ; therefore, the accused had 
failed to establish his plea of insanity.^ 


1, Mcrcicr’s Criminal Responsibility, 
pp. 83 and 

3, Maync’s Criminal Law oj India, •tth 
Ed., p. 182, Pt. II; Dcorao v. Emperor, 
A.I.R, 1946 Nag. 321 at p. 324 : I.L.R. 
11946) Nag. 946 : 47 Cr. L. J. 918 : 1946 

I. P. a— 81 


N. L. J. 656. 

3. Hemu Bechar v. Emperor, A.I.R. 1951 

Sau. 19 at p. 20 : 52 Cr. L. J. 369. 

4. Ratndularc Ramadhin Sunar v. State, 

A.I.R. 1959 M. P. 259 at p. 263 ; 1959 
M. P. L. J. 344 : 1959 Cr. U j* 84 ‘ . 
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Where the 


accused committed murder of his wife in the room where 
they were sleeping, and opened the rear door of his room 
abutting on a road and went away. The accused denied 
having committed the offence and pleaded utter ignorance 
of the murder, and that he was of unsound mind. But 
all that the evidence amounted to was that the accused 
was suffering from insomnia which might have brought 
about nervousness of mind. 


History of accused 
and his conduct are 
good critcra for 
judging mental 
state. 


The accused’s own conduct at the time of the offence throws consider- 
able light on his mental state. When the hue and cry was raised, he ran 
away from the back door and hid himself in a ruin. He discarded his 
blood-stained clothes and even attempted to remove the stains from his person 
by rubbing them with dust. 

It was held that his history before the offence and his conduct during 
and after the offence which are sure criteria for judging his mental state 
leave no doubt that whether he was mentally weak or not at the time of 
committing the murder he fully understood the nature of his act and his 
plea of insanity was rightly rejected.^ A moody and pensive temperament 
and at the highest some eccentricity and abnormality of behaviour, does 
not in the least indicate an unsoundness of mind.^ 


43. Family antecedents. — Everything relating to his physical and 
naental history is relevant. Evidence of insanity in his parents and imme- 
diate relatives may also be pertinent.® It is never allowable to infer insanity 
in an accused person from the mere fact of its existence in his ancestors. But 
when testimony direct by tending to prove insane conduct on the part of the 
accused himself has been given, evidence of his family antecedents is admis- 
sible as corroborative of that testimony 


44. General insanity. — But the plea of general insanity though admis- 
sible, is not a complete answer to a charge As the section lays down, in 
order to be effective as a defence, it must be an insanity by reason of which 
the person was incapable of knowing the nature of the act. So it is stated 
by Alison that **to amount to a complete bar of punishment, either at the 

time of committing the offence or of the trial, the insanity 
General insanity must have been of such a kind as entirely to deprive the 

prisoner of the use of reason, as applied to the act in question, 
and the knowledge that he was doing wrong in committing 
it. If though somewhat deranged, he is able to distinguish 
right from wrong in his own case, and to know that he was doing wrong in the 
act which he committed, he is liable to the full punishment of his criminal 
act.”® 


not a complete 
answer to a 
charge. 


1. Luvana Vaghumal Kherajmal v. State, 
A.I.R. 1955 Sau. 13 at pp. 13, 14, 15, 
16 : 7 Sau. L. R. 40. 

2. State V. Koli Jera Di'da, A.I.R. 1955 
Sau. 105 at p. 107 (D. B.) i 8 Sau, L. R. 
269 1 1955 Or, L.J. 1628. 

3. Bahadar, I.L.R. 9 Lah, 371, 

4. p«yCox,J., in United States V. Guitcan, 


10 Fed. Red. 161; per Maule, J., in 
Tucker, 1 Cox.C.C, 103 ; Anand, I.L.R. 
46 All. 329 ; Bhagwati Prasad, 74 I.G, 
(Lah.) 69 ; Nge Pyau, 4 Bur. L. J. 267 ; 
13 I.G. 585. 

5. Princi pies of the Criminal Law of 

Indiay p. 654. 
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The inquiry is then narrowed down to this. Was the accused not in 
possession of his understanding at the time of the act,^ so that he could not 
discern that he was doing a wrongful act ? The expression used in the 
section is “knowing the nature of the act,” which would at first blush seem 
to imply that only insanity which affects the cognitive faculties is a defence 
to criminal responsibility. Instances of unsoundness of mind of this descrip- 
tion would be such as these : A person strikes and in consequence of an 
insane delusion thinks he his breaking a jar. Here he does not know the 
nature of the act. Or he may kill a child under an insane delusion^ that he 
is saving him from sin, and sending him to Heaven. Here he is incapable 
of knowing, by reason of insanity, that he is doing what is morally wrong, 
or he may under insane delusion believe an innocent man, whom he killsi 
to be a man that was going to take his life in which case by his insane delu- 
sion, he is incapable of knowing that he is doing what is contrary to the law 
of the land.^ 

45. Insane impulse. — But insanity affects not only the^ cognitive 
faculties of the mind which guide our actions, but also our emotions which 
prompt our actions, and the will by which our actions are performed. The 
question whether the exemption here made is confined only to cases of 
insanity affecting cognitive faculties, or extends also to those affecting 
emotions and will, was raised but not decided in a Calcutta case,® in which, 
however, it was held that if insanity affects a person’s emotions and will, it 

is difficult to say that it does not affect also his cognitive 
Insanity if affects faculties. But the Court was “not prepared to accept the 
oower Zsl ww as generally correct that a person is entitled to exemp- 

cognitive faculties, tion from criminal liability under our law m cases, m which 

it is only shown that he is subject to insane impulses, not- 
withstanding that it may appear that his cognitive faculties, so far as we can 
judge from his acts and words are left unimpaired. To take such a view 
as this would be to go against the plain language of Sec. 84.”^ ^ In this case 
it appeared that the accused K.ader was a cultivator and had ^his house and 
property destroyed by fire since when he complained of pain in the head 
and spoke to himself : when the pain was particularly severe he did not answer 
when spoken to j that on one occasion he was seen eating potsherds. He 
played and went about with children much more than was to be expected 
from a man of his age; and it was found that he was fond of a boy Abdul 
whom he subsequentjy murdered without any sane motive. But it appeared 
that the accused had observed some secrecy in comniitting the murder. He 
had tried to conceal the corpse, and he had hid himself in a jungle. On 
these facts the Court was called upon to determine his criminal responsibility. 
The Court found that the accused was suffering from mental derangement 
of some sort, but having regard to the circumstances attending the act, it 
was constrained to hold that the accused was not, on that account, “incapable 
of knowing the nature of his act”.® Finally, however, though constrained 
to uphold the conviction, the Court recommended the case to the Local 
Government for mercy. 

The same course was adopted in another case. The accused Laksh- 

man was suffering from fever, and feeling annoyed with 
Judicial decision. the cries of his two children, aged three years and one 

year, he took the younger child out of the cradle and 


1. See Subbigadu v. Emperor, A.I.R. 1925 Emperor, A.l.K, l‘>49 Nag. 

Mad, 1238 (Sanity at the trial immaterial). 4, Kader Nasyar Shah, I.L.R. 23 Cal, OtH, 

2, Kader Nasvar Shah. I.E.H. 23 Cal. 604. 5* Ibidf 

9< Ibid. ; see albo Baswantrao Bajirao vt 
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cut her throat with a hatchet on the threshold of the inner room. The other 
child was at the door of the house. He seized her also, and cut her throat 
in a similar manner, and then went to bed, and fell asleep. The accused 
had shown no previous symptoms of insanity. He had fever since Rve days 
prior to the day of murder and on that day he had high fever ; and the 
Court has thus to consider the criminality of accused in the light of this 
section. It was conceded that if the case had to be decided by medical tests, 
the accused would have had to be acquitted. But the question was whethe^ 
Aat test was legitimately applicable. It was held that it was not and the 
Court finally held that unless the act be shown to have been committed in a 
state of delirium the accused must be found to be guilty. In other words, 
the cnminahty of the accused was to be judged by the sole test of his con- 
sciousness of the nature of this act. As, however, there was no evidence of 

delirium the Court confirmed the conviction, but commended him to the 
mercy or Government.^ 


The same view was taken in a parallel case disposed of by the High 
Court at Madras. 2 In that case one Venkatasami was prosecuted for the 
murder of a child (his brother’s wife), probably, as the medical evidence 
showed, during the paroxysm of intermittent fever, evidently in the belief 
that he was surrounded by objects intending to harm him. In that belief he 
had previously killed a goat with a thrust, and seizing the sword which was 
handy, he stabbed the child probably without knowing that he was killing 
a person whom he loved. It appeared in evidence that the accused had acted 

very strangely a short time before the murder. He had abused his parents 

and ^ had stabbed the goat. The rest was medical evidence which, in the 
opinion of the Court, did not amount to more than that there was the possi- 
bility of a sudden attack of homicidal mania. The Court held that, judging 
by the judicial tests which it was bound to apply, it could not find that the 
accused did not know that what he was doing was wrong or contrary to law 
within the meaning of this section.^ The conviction was therefore maintain- 
ed. But in another case one Dil Gazi had for no reason cut his wife’s throat 
with a dao. It appeared that for about a month and a half previously to the 
deed the accused had ceased attending to his crops or his cattle, saying that 
the paddy would grow by itself ; he chased and abused people, and said that 
he wanted to die as he thought people were going to loot his house ; that 
he climbed up a tree saying his pillow was there, and that he cut himself on 
the arm with a dao ; that from about the same time the accused had harbour- 
ed a delusion that armed men would come to his house and take away his 
wife, and that he was under that delusion on the evening of the occurrence. 
It also appeared that after the murder, the accused made no attempt to escape 
or offer resistance or to conceal his act. On these facts the Court said : “In 
view of the uncertainty that always exists as to how far a diseased state of 
mind extends, and in view of the difficulty, that is never absent from cases 
like this, of obtaining any trustworthy evidence, we find that the facts on 
record prove that the unsoundness of his mind prevented his knowing the 
nature of his act, and that it was wrong.”^ The difference between this 


1. Lakshman Dagdu, I.L.R. 10 Bom. 512. 

2. Venkatasami, I.L.F. 12 Mad. 459 ; 
Mathuswami, 53 I. C. (Mad.) 828. 

3. Venkatasami, supra, following Laxman, 
supra, followed in Kedar Nasyar, 
I.L.R. 23 Cal. 60-1' Dbani Bux, 9 S.L.R. 
271 j 32 I G. 67. 

4. Dil Gazi, I.L.R. 34 Gal. 686 i klani 


R*m, I.L.R. 8 Lidh. 114} Tola Ram. 

L C* (L.) 774 * I.L.R. 8 Lab. 684 j 
see also Chandgi v. Emperor, A.I.R, 
1932 Lab. 260 } Mohammad Islam v. 
Emperor, A.I.R. 1931 Oudh 77 ; In re 
Sankappa Shctty, A.I.R. 19 U Mad. 
326. 
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case and those previously cited would appear to be the presence of symptoms 
of a mental aberration from which the clouding of his cognitive faculties 

might well be inferred. 

46. Uncontrollable impulse, doctrine of.— In England the opinions 
expressedby the Judges in McNaugkten^s case^ are considered most autho- 
ritative expositions of law on the question how far inspity is a valid defence 
in a criminal case.2 I n i?. v. the Court of Criminal Appeal declined to 

extend the test laid down in McNaugkten^s case, so as to include uncontrol- 
lable impulse”.^ In subsequent casesS it was held that the defence of uncon- 
trollable impulse” is unkown to English law and the Judges had no power to 
add to the rules laid down in McXaughten^s case. The law in India is the 

same as in England on the subject.® ^ -7 

Notwithstanding medical opinion and Sir James Sceph* u s interpretation, 

the defence of irresistible impulse has frequently been re- 
St.phen’s iaterpreta- jected in charges of niurder In 1924 a com^ 
tion. Insanity and Crime appointed by Lord 

and presided over by Atkin, L. J., recommended® that it 

shall be made clear that the law does recognise 

of insanity where the act was committed under an impulse whmh *he pnsmer 
was by mental disease in substance, deprived of any f ^ ' edTca! 

recommendation, although supported by representative bodies of the medica 
profession, was opposed by many of the Judges and *be Legis ature did not 

adopt it .» The persistent refusal of English and other Courts to accept 
“irresistible impulse” per se as a defence is due to their doubts as to the 
cogency of evidence which seeks to establish that the prisoner s acts vvere un- 
controllable rather than uncontrolled. English Courts have a«uded the 
hardship caused to a prisoner pleading that he acted 

impulse, by accepting evidence of such impulse as evidence going to establish 
such cffect^of ins^nUy as is admittedly a defence within the ^ 

Even a crime committed in a state of automatism such as may 
ojurse of an epileptic seizure could, it would seem, be excused under the head 
of insanity .?o According to Russell’, on Crime.^^ most crimes are commuted 
under an impulse and the object of the law is to compel persons to coiitrol or 
resist such an impulse, rather than to make them an excuse for escaping the 

consequences of criminal acts. ^ # 

As to the doctrine under the American law, see para ;>/, ante. 

47. Partial lunacy. — Partial lunacy would be judged by the same 
tests, viz. whether the accused was so bereft of reason as not to know the 

nature of his act.^^ 

48. Puerperal insanity.— Puerperal insanity is the condition of insanity 
which follows child-birth and is doubtless referable to the action on the 
brain by the toxemia of pregnancy. A woman with puerperal insanity may 
manifest the condition after child-birth, and it may take a great variety ot 
forms, the most common of which is mania, sometimes of the homici a. type. 
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This may express itself by suicidal or homicidal acts.^ Where it was possible 
that the accused was suffering from some sort of puerperal disorder but there 
was no expert examination or collection of evidence in the light of medical 
knowledge of puerperal disorders, the Court could not hold that it was a case 
of puerperal insanity constituting a valid defence under this section.^ 


49. Irresponsibility must be at the time of doing the act. In 

order to sustain the plea of irresponsibility it must be shown, not that the pri- 
soner was insensible at some other time, though it is not immaterial, but that 
he was insensible so as to be irresponsible at the time of the commission of the 
crime. So, Lord Justice Clerk Hope told the jury in one case : “A man must 
believe, not that the crime is wrong in the abstract (for most madmen do 
admit murder to be wrong and punishable in the abstract) but that the 
particular act, committed under the influence of the motive which seems to 
have prompted it, was not an offence against the law; one may know that in 
the abstract the act is punishable, and yet believe that his particular act is 
not in the law a crime and not punishable.”® The fact to be primarily 
determined^ is^ then the state of the prisoner’s mind at the time of the doing of the 
acty and it is its “unsoundness” at that time that is an answer to his criminality. 
But how is the state of his mind at the time to be determined. Direct evi- 
dence may be forthcoming as to his overt acts, but it cannot speak of the 

state of his rnind. It will, therefore, have to be judged 
not only by his contemporaneous acts, words and conduct, 
but also his pre-disposition and his prior and subsequent 
acts and conduct. As the fact to be inquired into is his 
mental power of cognition at the time, all facts tending 
to throw a light on it are relevant.^ The usual method adopted in such 
inquiry is (i) to place the accused under medical observation, («) to let in 
evidence as the prisoner’s antecedents, (»i) to observe and note his demeanour 
in Court, (tu) to see if his crime was supported by a motive, or (y) circum- 
stances which postulate cognition, such as (oi) preparation, (i/») the choice of 
weapon, the manner of using it, attempts at concealment, either before 

or at the time of the act, or afterwards, {ix) the circumstances attending the 
commission of the crime, such as the choice of time, place and opportunity, 
(x) the assistance of an accomplice, and (xt) statements made immediately 
after the crime. I'hese points require separate consideration. 

50. Pleading and proof of insanity. — As has been already observed, 
the plea of insanity is an exception, and as such, it is a plea which must be 
taken and proved by the defence.® But this is scarcely a rule which the 
Courts will enforce in every case.® Indeed, its rigorous observance may in the 
very cases in which the defence is most helpless, lead to^ injustice. For pri- 
soners in this country are, as a rule, undefended, and an insane is prima facie 
incompetent to his insanity. Indeed, the very plea taken, would establish 


Usual method adop- 
ted ia ioquiries iato 
mental power of cog- 
nition. 
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his sanity. He is, therefore, naturally thrown on the mercy of the Court whose 
duty is then to afford him all possible assistance. The first thing, though 
perhaps not the most important thing, is to place a prisoner suspected of in- 
sanity under medical observation. But it must be remembered that a medical 
witness cannot be accepted to depose about the past condition of the prisoner’s 
mind. That must be the subject of non-medical evidence. The medical 
evidence is given as of an expert,^ and as such, it is subject to the reservations 

and limitations to which such evidence is usually subject. 
Medical evidence. In this connection the Civil Medical Officer is the recog- 
nised expert in all cases involving any kind of medico-legal 
question. But medical officers trained to general duties are usually as learned, 
in the subject they are called upon to depose about, as any layman, and the 
present writer has met cases in his practice, in which the counsel employed 
in the case knew more about the special subject requiring expert advice than 
the senior surgeon whose services were requisitioned for the purpose. So the 
Earl of Shaftesbury said in the Windham case: **He did not know that 
medical gentlemen (he said it with all respect), unless they had made insanity 
their special study, were more qualified to judge of the soundness or unsound- 
ness of mind than any person of commonsense and practical knowledge of the 
world. Mere opinions and scientific speculations ought no longer to be 
adduced in the Courts as testimony. Whatever evidence was given by a 
medical man should be facts, and judgments based on these facts’*. In cases 
of insanity the testimony, to be at all useful, must be of a specialist in mental 
diseases, and it may be doubted if the testimony of any other medical practi- 
tioner is relevant. However, assuming that such testimoney is available, the 
points to which the attention of a medical witness should be directed are 
worthy of notice. 


The lawyer’s standpoint in judging of the criminality of an offender on 

the ground of insanity is different from ihat on the medi- 
Lawycr’s standpoint man, since the lawyer is merely concerned with asking 

cnmina- question whether the prisoner knew that what 

he was doing was wrong, whereas the medical man does 
not care what the prisoner thought only so long as his act was the result of an 
uncontrollable impulse.^ But, as regards the absence of secrecy and accom- 
plice both the lawyer and the medical man take the same view, since secrcy 
and co-operation of an accomplice are evidence of intelligence and not of 
lunacy. 


51. Medical witnesses. — It has been held that a medical witness might 
give general scientific evidence on the causes and symptoms of insanity, but 
he must not express an opinion as to the result of the evidence he had heard 
with reference to the sanity or insanity of the prisoner.^ The question whether 
on given facts the prisoner should or should not be pronounced insane, is 
one of facts which it is for the jury to decide and not for the medical witness 
to depose about.^ The proper function of the medical witness is as an expert 

to give his opinion as to whether the facts proved furnish 
Proper function of proof of the existence of delusion. He may be able to 
medical v/itnesa. say in looking to the previous habits and mode of life 

whether there has been any change of habits or character 
indicative of insanity. The Judge may, for instance, place certain facts 
proved or assumed and ask the medical witness, if, in his judgment, they were 


U Section 5. Evidence Act (I of lo72). 

2, Burton, C. F. & F. 732. 

S, Doc V. Dainbridgc, \ Cox, C. C. *154. 
Wri^rht, R. & R. 456 ; Searle. I M. ix 
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indicative of insanity on the part of the prisoner at the time of the alleged 
act.^ A medical man may be questioned whether certain proved acts, 
appearance and conduct are in his opinion symptoms of insanity,® though he 
cannot be asked if the evidence given establish a case of insanity, for that is 
the very thing the Judge or the jury have to decide.® The expert may be 
asked as to the state of the prisoner’s mind but not as to his responsibility, 
which is again a matter for the Judge or the jury to decide.4 Where, lor 
instance, a person is in a state of mind in which she is liable to fits of madness 
it is for the jury to consider whether the act done was during such a fit, 
though there is nothing before or after the act to indicate it.® In examining 
medical experts it must not be forgotten that the physician and the jurist view 
insanity in relation to criminal responsibility from different standpoints. 
And the examination of a medical witness must, therefore, be directed 
to elucidating points relevant from the standpoint of the jurist. In 
other words, as the jurist is concerned which only one aspect of 

insanity the insanity of the mind — the only questions relevant would be those 

calculated to prove or disprove that form of insanity. Other questions are, 
however, not necessarily irrelevant, for, as has been seen, there may be cases 
in which the insanity of other faculties, emotions and the will, reacts upon 
t he mind and produces what may be called intellectual insanity. 


It is the duty of the medical expert who is called to prove insanity of 

the prisoner at the time of the commission of the offence 
Duty o£ the medical but who is sane at the time of the^ trial, to offer to keep 
expert. the prisoner under his observation. He cannot base his 

opinion on the summary of evidence at the trial supplied 
to him A medical man, conversant with the dbease of insanity, who has 
never seen the prisoner before the trial but who is present at the whole trial, 
rannot in strictness be asked his opinion as to the state of the prisoner's mind 
at the time of the commission of the offence or his opinion whether the 
orisoner was conscious, at the time of doing the act, that he was actmg con- 
trary to law or whether he was labouring under a delusion at the time or 
whether by reason of any disease affecting the mind, the accused was incap- 
able or prevented from, controlling his conduct. These are questions for the 
iurv to decide and the questions are not mere questions upon a matter of 
science. There is a distinction between an appreciation of facts and an 
expression of opinion on questions of science. The opinion of a medical 
man on the state of the mind of the accused at the tune of the commission of 
the offence is merely relevant as being helpful. It is for the Judge, or the 
ludee and the jury, as the case may be, to give a decision of these facts matter 
and the function of the medical witness is ro assin, not to supersede the 

Judge.<^ 


52 Questions to medical witness.— The following, therefore, appear 

to be the appropriate questions that may be put to a medical witness in case 
of suspected insanity : 


(1) Have you examined . . . . ? 

(2) Have you done so on several different occasions, so as to preclude 
the possibility of your examinations having been made during lucid intervals 


1. Frances, 4 Co^ C. C. 56. 

2. John Wright, R. & R« 45o* 
S. Scarle, 1 M. & R» 75. 

4, Richards, 1 & F. S7* 


5. Ibid. , _ 

6. State V. Koli jeram Duda, 8 Sau. L. K. 
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of insanity ? 

(3) Do you consider him to be capable of managing himself and his 
personal affairs? 

(4) Do you consider him to be of “unsound mind”, in other words, in- 
tellectually insane ? 

(5) If so, do you consider his mental disorder to be complete or partial ? 


(6) Do you think he understands the obligation of an'oath ? 

(7) Do you consider him. in his present condition, competent to give 
evidence in a court of law ? 

(8) Do you consider that he is capable of pleading to the offence of 
which he now stands accused ? 


(9) Do you happen to know how he was treated by his friends (whether 
as a lunLic, an imbecile, or otherwise) prior to the present investigation and 

the occurrences that have led to it? 


(10) What, as far as you can ascertain, were the general characteristics 
of his previous disposition? 

(11) Does he appear to have had any previous attacks of insanity ? 


(12) Is he subject to insane delusions ? 

(13) If so. what is the general character of these? Are they harmless or 

dangerous ? How do they manifest themselves r 

(14) Might such delusion or delusions have led to the criminal act of 
which he is accused ? 

(15) Gan you discover the cause of his reason having become affected ? 
In your opinion was it congenital or accidental ? 

(16) If the latter, does it appear to have come on suddenly or by slow 
degrees ? 

(17) Have you any reason for believing that his insanity is of hereditary 
origin? If so, please specify the grounds for such an opinion, and all the 

particulars bearing on it as to 

the exciting cause of his attack; his age when it set in and the type which it 
assumed. 

(18) Have you any reason to suspect that he is in any decree feignmg 
insanity ? If so, what are the grounds for this belief? 

(19) Is it possible, in your opinion, that his insanity^ may have followed 
the actual commission of his oftence or been caused by it * 


(20i Have you any reason to suppose that the offence could have been 
committed during a lucid interval, during which he could be held responsible 
for his act ’ If so. what appears to have been the duration of such lucid 
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interval ? Of on the contrary, do you believe his condition 
as altogether to absolve him from legal responsibility ? 


to have been such 


(21) Does he now display any signs of homicidal or of suicidal mania or 
nas he ever done so to your knowledge ? 

4 . 1 , ^ “®c®ssary, from his present condition, 

mat he should be confined in a lunatic asylum ? or again 


(23) Do you think that judicious and unremitting supervision out of 
an asylum might be sufficient to prevent him from endangering his own life, 
or the lives or property of others ? 


feigned insanity — The defence of insanity raises the 
question oi feigned insanity, a subject in which the co-operation of a specialist 
has to be necessarily requisitioned. Indeed, it is only after prolonged and 
critical observation made when the prisoner feels that he is unobserved, that 
even a specialist can definitely say whether the insanity pleaded is natural or 

feigned. The principal points to consider when feigning 
PrincipaJ points. is suspected would appear to be the following : 


(1) When did the prisoner first exhibit signs of insanity? Before or 
after the commission of the crime ? It is a fact taught by human experience 
that insanity is usually pretended after the commission of the crime, and that 
where the prisoner is shown to have done so, it may be regarded as a badge 
of fraud, though it is by no means conclusive, for cases have occurred when 
the first symptom was only noticed after the commission of the crime. And 
indeed cases are on record when the intellectual aberration was sudden, but 
in such cases it was almost invariably preceded by some great moral shock 
or other very obvious cause. But, as a rule, dementia comes on slowly, and 
is obviously dependent on organic changes, such as old age, apoplexy, 
paralysis or hemiplegia, or it is a consequence of recurrent mania or mono- 
mania. As this form of insanity consists in an entire abolition of all mental 
power the discovery of any connected ideas, reasoning or reflection either 
by language, writing or gestures, would at once show that the case was not 
one of real dementia,^ 


(2) A person feigning admits his insanity, but a person really insane 
yvill never admit it, but will on the contrary, endeavour to establish his 
insanity. It may be safely held that a person feigning insanity will rarely, 
if ever, try to prove himself to be sane ; for he runs the great risk of satisfy- 
ing others that he is sane, a conclusion which he really desires to avoid. But 
there is no better proof in general, that the insanity (supposing other evidence 
of it to be strong) is real, than keen and eager attempts by the accused to 
prove that he is sane and strong and indignant remonstrances against being 
held to be insane, although they would protect him against trial and punish- 
ment.^ 

(3) Insane persons sleep but little, and the sleep is disturbed. An 
innpostor sleeps as soundly as a healthy person. 


1, 2 Taylor’s Medical Juris prudet^e, 2* J., p. 508. 

p. 509, 
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(4) An impostor acts his part only when he thinks he is observed. He 
takes rest when he thinks he is by himself. A mad man’s impulses are 
spasmodic and continue by day and night. /\n impostor may, therefore, be 
detected by watching him unawares. 

(5) The external appearance of a pseudo4unatic is in contrast with 
that of a maniacal patient. There is about the eyes in mania a restlessness 
which cannot fail to attract attention. Especially is this noticeable when 
the conversation is turned on matters affecting the prisoner. A person simula- 
ting insanity will at once show by his countenance and especially by the 
movement of his eyes that there is an intelligent understanding of the conversa- 
tion affecting him. 

(6) Insanity may also be detected from handwriting. As there is no 
memory in dementia, it commonly happens that the same words are written 
over and over again. “No person in a state of confirmed dementia can write 
a connected sentence, because before the last part of the sentence is com- 
pleted, the first is forgotten. In imbecility we may meet with every variety 
of mental defect, but the state of the mind is generally indicated by the 
expression of the thoughts in writing.”^ It is said that this often serves to 
detect the existence of a delusion when other means fail. But inasmuch as 
persons otherwise insane have been known to compose coherent writing, and 
since all but the most raving lunatics have lucid intervals, this test is one 
which is not of itself conclusive.^ 

(7) Eccentricity and unusual habits may be genuine or assumed. But 
mere weakness of character, mere liability to impulse, good or bad, mere 
imprudence, recklessness, and eccentricity, to which might be added immora- 
lity, do not constitute unsoundness of mind, unless in looking fairly at the 
whole evidence, there was a good reason to refer them to a morbid condition 
of the intellect. I'hey may furnish evidence of unsoundness, but they do 
not constitute it. 

54. Other evidence of insanity. — Besides medical evidence, other 
evidence is also admissible in proof of insanity. Such evidence may consist 
of facts tending to show that the act of the accused was without motive, and 
perpetrated under conditions and circumstances which any sane man would 
have guarded against. The conduct of the accused before the commission 
of the alleged crime is, as has been observed before, always highly relevant, 
for it shows not only that the accused was probably not feigning insanity, but 
that the act complained of must have been unintentional, because the prisoner 
had been bereft of reason even before the commission of the act. 

55. Absence of motive. — In order to find whether the accused was by 
reason of unsoundness of mind incapable of knowing the nature of the act, 
a court may rely not only on the defence evidence, but also on what is 
elicited from the prosecution witnesses as well as on circumstantial evidence 
consisting of the previous history of the accused and his subsequent conduct 
in the surrounding circumstances, including absence of •motive. Generally, 
a case in which the sanity of the accused is called in question, motivation 
for the crime with which he is charged assumes unusual importance because 
if a serious crime like murder is committed by a man, who had absolutely 

1, 2 Taylor’i Id«dioal Jt*rispr%*4eno9t pp. 2. p. 540. 

5S8 and 5S9. 
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no rational motive to commit it, the plea of unsoundness of mind can be more 
easily established than m other cases.i The absence of motive assumes not 
only unusual importance, but also almost conclusive and crucial importance 
in a case where a mother has murdered her child, and that too a child of 
such a tender age of one year. As a matter of fact, in such cases, the act 
speaks for itself as the act of a mad woman ; the act itself is intrinsically the 
chief evidence of insanity .a As regards motive, it should be observed that 
m the view of criminal law the mere absence of motive is never sufficient 
to exculpate a crime, but where insanity is concerned, the want of motive 
is regarded as some proof of the want of intention and when that fact is 
corroborated by evidence of an independent character of the previous insanity 
of the prisoner, the Court would be justified in acquitting him.# So where 
the prisoner murdered his wife and mother, at the same time wounding his 
child, and it appeared that he had previous attacks of insanity and the act 
complained of was without any motive, the Court felt constrained to acquit 
him in spite of the dubious testimony of the medical officer.^ ^ 

In State oj Kerala v- Madhavan Pillai^^ as for the deceased’s statement 
that the accused stabbed her for no reason whatsoever, it only means that 
she had given him no reason, and it would be dangerous to hold that 
because a monstrous crime of this nature was committed for no apparent 
reason and for no proved motive, the offender must have been insane at the 
time. And that without any proof whatsoever of prior insanity. 
The mere absence of any apparent motive on the part of the accused 
to kill his wife cannot establish the defence case that the accused was made 
at the time he committed the offence.® 

56, Atrocity of crime. — A crime is not excused by its own atrocity. 
One must look outside the act itself for the evidence as to how much the 
accused knew about it.’ 

57. Conflicting statements. — A conflicting statement is not necessarily 

a sign of insanity.® ^ 
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58. Mitigation of offence. — Fear complex, excitement or irresistible 
impulse, with loss of self-control, even if such be taken has been proved in 
the case, affords no defence to a crime under the Indian law and is, there- 
fore, irrelevant except for a mitigation of the offence from murder to culpable 
homicide in certain circumstances.^ 

59. Absence of motive cannot prove mental incapacity. — The 

mere absence of a motive cannot prove a mental incapacity or disease in the 
offender.^ 


60. Effect of “drink.’’ — In a case in which the intent of an accused is 
to be ascertained solely by inference, nothing short of incapacity need be 
considered. If an accused cannot himself give evidence about his state of 
mind, he cannot say what intent he in fact formed or did not form ; and it 
is, therefore, only if there is material to suggest that by reason of intoxication 
he could not nave formed a guilty intent that the inference which would 
otherwise naturally be drawn from the circumstances can be questioned. 

It is not for an accused to prove incapacity affecting the intent and that 
if there is material suggesting intoxication, the jury should be directed to take 
it into account and to determine whether it is weighty enough to leave them 
with a reasonable doubt about the accused’s guilty intent.^ 

61, Antecedents. — It is difficult to prove the precise^ state of the 
offender’s mind at the timo ul the commission of the offence but some 
indication thereof is often furnished by the conduct of the offender while 
committing it, or immediately after the commission of the offence. Though, 
for the purpose of Sec. it is the state of mind of the offender at the time 
of committing the offence which is relevant, antecedent and subsequent state 
of mind and conduct of the offender become relevant only for the purpose of 
showing what the state of his mind was at the time when the act was 
committed.^ The evidence that the prisoner had prior to the act exhibited 
symptoms of insanity is relevant, though he may be perfectly sane at the 
time of the trial, for the question to be considered is the state of the prisoner’s 
mind at the time of the act,® not his state of mind at the time of the trial, 
though the latter fact is also relevant for the purpose of procedure.® The 
mere facts that the conduct of the accused has been of late in some respect un- 
usual,*^ and that his father was insane were in one case held to be iusufficient 
to establish the exception,® and these facts by thems<.ives would be insufficient 
to establish it in any case. But though insufficient, they are not irrelevant, 
and indeed, in an inquiry touching the prisoner’s mmd at the time of the 
act there can be notniug irrelevant that relates to his physical and mental 
history, i ur this purpose, eviUence as to insanity m his parents and blood 
relations is irrelevant ant as not affording independent prool of his msauity,but 
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as corroborative of other testimony as to the insanity of the accused. In 
other words, evidence of ancestral insanity is corroborative of the evidence 
of the pnsoner s insanity. It has been observed before that the plea of insanity 

proved by the accused. The evidence given 
should be not only unequivocal but clear and distinct ^ 


Where a plea of legal insanity is set up, it is most material to consider 

the circumstances which have preceded, attended and followed the crime ; 
whether there was deliberation and preparation for the act ; whether it was 
done in a manner which showed desire to conceal ; whether after the crime, 
the offender showed consciousness of guilt and made efforts to avoid 
detection.^ 


Where the accused had a fit of insanity ten years back and at that time 
he had run through a thick cactus hedge like an animal and that he had to 
be watched and attended to then ; and that after some treatment the accused 
got completely well and he remained perfectly sane for about eight or nine 
years thereafter. Held that so far as this incident is concerned, it was very 
old and it could have no relevance to the question of unsoundness of mind 
at or about the time of this offence.^ 


Though the previous and subsequent conduct of an accused might not 
be determinative in judging his mental thinking process at the time of the 
commission of the offence, they furnish reasonable clue to understand 
the mind, there being no other ostensible test available to judge the exact 
condition of his mind at the particular point of time. A distinction has 
ilways been emphasised between medical and legal insanity. Most of the 
cases of medical insanities are not accepted as cases of legal insanities, for 
the simple reason that on a much less rigorous test there can be medical 
insanity requiring treatment of the mind and the body. But in case of legal 
insanity the Court must come to a definite conclusion that cognitive faculty 
of the mind was lost.*^ 


In all cases where previous insanity is proved or admitted a presump- 
tion ol sanity at the>time ot the* commission of the actj 
Frtbunipiiou o£ would be greatly* weakened ^and certain considerations 
ioBaoiiy. become very relevant. These considerations ^have been 

stated in Mayne's Criminal Law oj India, in the following 
passage ‘^whether there was deliberation and preparation for the act, 
whether it was done in a manner which showed a desire to concealment, 
whether alter the crime the oflender showed consciousness of guilt and made 
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efforts to avoid detection whether after his arrest he offered false excuses 
and made false statements.*’^ 

* 

Where the accused was labouring under the influence of an insane 
delusion that his wife had done him injury and was responsible for depriving 
him of his liberty, this persistent delusion coupled with his previous insanity 
established conclusively that the accused who was in other respects completely 
and utterly insane and who had “glimmering knowledge** of the nature and 
consequence of his act in striking his wife with an axe, was- absolutely 
incapable of realising that it was wrong or contrary to law.^ The last cited 
case was similar to that of R. v. Offord,^ where the accused labouring under 
a nation that the inhabitants of a certain place and particularly one person 
mere continually issuing warrants against him with intent to deprive him of 
his liberty and life, shot the particular person it was held that the accused 
laboured under that species of insanity which was called monomania and 
was, less therefore, not liable for his act. 


62. Duty of Court. — When the absence of any motive, preparation or 
purpose for a criminal act is admitted or evidence of some mental derangement 
such as melancholy or excitement, or of very extraordinary conduct has 
been given, or other index of disease, of the brain appears in the case, the 
Court ought to use the means pointed out in the various provisions of law 
so as to find out as much as possible about the mental state of the accused.-* 
A man who 'pleads insanity, and who, according to the prosecution wit- 
nesses, had shown abnormality of mind on previous occasions and the medi- 
cal evidence tends in the same direction, cannot be expected to look after 
his defence as an accused in an ordinary case. It is the duty of the Court to 
watch his interests with unusual degree of care and circumspection.® The Court 

may, for the purpose of the trial, presume insanity from the 
Court to have appearance of the accused.® But the Court must have 

rwol-d'TiforTcon"- legal evidence on record before it can take the plea into 
sidcring pica of consideration as an answer to the charge. It is not 
ineanity. because a man commits a very horrible murder or because 

he commits it while labouring under strong passions and 
feelings, that the world is to assme that he must have been insane when he 
committed the deed. Where, for instance, it appeared that the accused had 
in a sudden fit of jealousy exhibited intense rage and grief, rolling on the 
ground in his passion, his eyes being red or bloodshot and his skin being hot 
and he struck down his wife calling aloud that he had killed her and then 
voluntarily gave himself up to a chowkidar that he might be dealt with 
according to law for what he had done, the Court observed : “it may be 
that, if there had been substantial evidence of the prisoner’s unsoundness 
of mind, these facts, or some of them, might have been deemed to be cor- 
roborative of it. But in themselves these facts, whether taken singly or 
together, are no real evidence of unsoundness of mind for there is not one 
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of them which might not, in the natural course of events, have been found 

“ fl case of a man who was perfectly sane, but was labouring 
under the influence of great grief and passion.”i 


r or not insanity as a defence has been suggested by the counsel 

for the accused or taken as a plea by the accused, the Court if it suspects 
the insanity of the accused from his behaviour, would be justified in eliciting 
information by questioning the witnesses, and if the evidence discloses the 
insanity of the accused at the material time then it has to be considered in 

wig ing the criminality of the accused and in ’adjudging whether he was 
responsible for the crime or not 2 


The law presumes every person at the age of discretion to be sane unless 

the contrary is proved ; so if a lunatic had lucid intervals 
Presumption of the law presumes the offence of such person to have been 

committed in a lucid interval, unless it appears to have 
been committed during derangement.^ The accused has, 
therefore, to prove not only that he was a lunatic, but that his act was com- 
mitted during lunacy and not in a lucid interval. Where partial delusion 
or the existence of mental disease is established, it may not be sufficient to 
exempt a person from criminal responsibility, though mental weakness 
caused by disease is an extenuating circumstance affecting the sentence. And 
so while a mental derangement a year prior to the act was in itself insufficient 
to exonerate the prisoner, still it was a fact calling for further scrutiny.^ In 
order to offer a complete answer, the evidence must prove an alienation of 
reason perverting the moral sense.® 

Omission to explain Sec. 84 or tell the jury that the burden of proof 
which rested on the accused was less onerous than the burden which rested on 
prosecution. Held^ amounted to grave misdirection which vitiate jury’s verdict 
and resulted in a serious miscarriage of justice.® 

63. Sentence — Extenuating circumstances. — In a series of multiple 
murders a most lenient treatment was accorded to the accused on the basis 
of an inference of temporary mental derangement from the motiveless 
nature of the crime committed.'' In a case,® in which the accused clubbed 
four of his children to death and attempted to murder his wife with no 
apparent motive, their Lordships of the Madras High Court reviewed all 
the previous decisions and, finding the very basis of those decisions to be 
unsound, held : “In cases of multiple murders of this kind where an accused 
is clearly not insane in the sense that he did not know what he was doing 
but in the present case where he clearly knew what he was about, the mere 
absence of motive, the apparent senselessness of the murders and the fact 
that he murdered persons in his own family in cold blood can, in our opinion, 
furnish no extenuating circumstances which we can take into consideration 


1. Nobin Ch under Bancrjce, 20 VV. R. 

70. 

2. State V. Kolijct am Duda, A.I R. 1955 
Sau. 105 at p. 106 (D. B.) 8 Sau. L. R. 
269 5 1955 Cr. L. ]. 1628. 

3. Babe, (1881) B. U. J. 172 ; Irapa, (1898) 
B. U. T. 818; Shcodin, (191^) A.W.N. 
132 ; Niazali, (1904) A W.N. 2 ; Nobin 
Chunder Banerjee, supra* 

4. Arzoo Bebce, 2 W. R. 33, 

5. Nobin Chandra Banerjee, IS B.L<R« 20. 
6* Dahyabhai Ghhaganbhai Thakkar Vt 


St.'.te of Guj^raf, A.T.R. 1964 S. C. 1563 
at yp. 1969-70: (1964) 1 S.C.R. 831 ; 
(196 ) 1 Guj. L. R. 911. 

7. Q.ueeii-Empress v, Lakshman Dagdu, 

(1836) 10 Bom. 512; Queen- 
Empress V. Kadar Nasyer Shah, I.L.R. 
23 Gal. 6'.’4 : Emperor v. Gedkagoaia, 
I.L.R. 16 Pat. S33 ; Kulandai Thevar ». 
Emperor, 1950 M.W.N. (Cr.) 95. 

8, In re Rajagopala Aiyangar, A*LR: 
1952 Mad. 288 at pp, 290-9J. 
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in mitigation of the sentence. We cannot take upon ourselves the responsi- 
bility of recommending for a comparatively short period of imprisonment 
a man who has once been a victim to homicidal frenzy of this descrip- 
tion and expose other innocent persons to a similar attack after his release 
from prison. In cases of this kind, as it appears to us, the law must take its 
course, and the only sentence that a Criminal Court can pass is the extreme 
penalty.** Their Lordships refused even to reduce the sentence of death to 
transportation for life. 


85. Nothing is an offence which is done by a person 

who, at the time of doing it, is, by reason 
of intoxication, incapable of knowing the 
nature of the act, or that he is doing what 
is^ either wrong or contrary to law ; pro- 
vided that the thing which intoxicated him 
was administered to him without bis knowledge or against 
his will. 


Act of a person in- 
capable of judgment 
by reason of intoxi- 
cation caused against 
his will. 


1. Analogoua law. 

2. Scope of Secs. 85 and 86. 

3. Principle. 

4. Meaning of words. 

5. Operation of drunkenness. 

6. Drunkenness when a defence. 


SYNOPSIS 

7. Drunkenness excuses intention but not 
knowledge. 

8. Drunkenness — How far excuses intention. 

9. Involuntary drunkenness. 

10. Sentence. 


1. Analogous law.— In laying down that drunkenness excuses a crime 
the section provides that the drink must have been administered to him without 
his knowledge or against his will. This the is an accordance with the English 
law, under which it is settled that if the drunkenness be voluntary, it cannot 
excuse a man from the commission of any crime, i but it is, on the other hand 

crime. «As to ^tificial voluntarily contracted madness or 
drunkenness or intoxication, which, depriving men of their reason, puts them 

frenzy, our law looks upon this as an aggravation of the offence 
rather than as an excuse for any criminal misbehaviour.*»2 A drunkard, says 

4>ir Edward Coke, who is dareman. has no pri- 

EneHshTaw'* ^ what hurt or ill so ever he doth, his 

nghsh law. drunkenness does aggravate it : one crimien .brietas 

„ .. incendtt^ et detegit. It has been observed that the real 

use of strong liquors and the abuse of them by drinking to excess, depend 

temperature of the climate in which we live. The fame 

t’ ^ j necessary to make the blood move in Norway 

would make an Italian mad. A German, therefore, says the President 

Montesquieu drinks through custom founded upon constitutional necessity • 


L Plowd. 19 : 75 E. R. 31 : Co. Litt. 247 : 
1 Hale P. C. 32; Hawk., P, C., c. 1, 
Sec. 6. 

L p. C,— 83 


2, Co. Litt. 247 ; Plowd. 19:4 Black, 26. 

3. Sp. L. b. 14, c, 10, 
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a Spaniard drinks through choice or out of the mere wantonness of luxury ; 
and drunkenness, he adds, ought to be more severely punished, where it makes 
men mischievous and mad, as in Spain and Italy than where It only renders 
them stupid and heavy, as in Germany, and in more northern countries. 
And accordingly, in the warmer climate of Greece, a law of Pittacus enacted^ 
that ^‘he who committed a crime, .when drunk, should receive a double 
punishment,’* one for the crime itself and the other fdr the ebriety which 
prompted him to commit it.^ The Roman law, indeed, made, great allowances 
for the vice. Pervinum delapsis capatiLis paena remiUilur»^ “But the law of 
England considering how easy it is to counterfeit this excuse, and how weak 
an excuse it is though real, will not suffer any man thus to privilege one 
crime by another.”^ 

2. Scope of Secs. 85 and 86. — Sections 85 and 86 crystallize in tabloid 
form the law relating to intoxication or drunkenness as a defence or plea in 
mitigation of a criminal offence. Section 85 gives the same protection as 
See. 84^ does to a person of unsound mind, who is by reason of intoxication 
“incapable of knowing the nature of the act or that he is doing what is either 
wrong or contrary to law,” provided that the thing which intoxicated him 
was administered without his knowledge or against his will. A person, who 
gets into a state of intoxication voluntarily is, under Sec. 86, presumed to 
have the same knowledge as he would have had if he had not been intoxicate 
ed. When the state of intoxication is such as to make him incapable of 
knowing the nature of the act or that he is doing what is either wrong or 
contrary to law, he can only be punished on the basis of knowledge and not 
of a particular intention.^ Where there was no -material on the record to 
show that the appellant was under influence of liquor at the time he commit- 
ted the offence and no suggestion to this effect was made to any of the wit- 
nesses during their cross-examination, nor appellant himself had said any- 
thing in this .connection in his statement under Sec. 342 of the Code of 
Criminal Procedure, it was held that there could be no basis for protection 
under Sec. 85, I. P. C,® 

3. Principle. — Since criminal intention is the foundation of all 
criminal responsibility it follows that a person who is drunk is in the same 
predicament as a person temporarily insane. Indeed, such a state has been 
termed dementia o£ectata — a form of lunacy in which the functions of the mind 
are temporarily suspended. But since no man can be permitted to wear 
the cloak of immunity by getting drunk, the rule justly excepts cases of 
voluntary drunkenness. But while such drunkenness is never an answer to 
a crime it is relevant in determining the question of intention and for that 
purpose it is permissible to prove in defence that the prisoner was suffering 
from a habitual and fixed frenzy brought on by drunkenness.® 


1. Puffcndorf’B Laws of Nature, b, 8, c, 3* 

2. Ff. 49, 16, 6. 

S. Plowd. 19, cited per 4 Black, p, 25 ; 
see 75 B. R. 31. 

4# Ifi re Macheda Balasw;^my, Ah R. 


1953 Mad. 827 at p. 828: (1952) 2 
M. L. J, 722 : 1952 M.W.N. 384. 

5. Sohan Macjbi v. State, A.I.R. 1970 
Pat. 303 at p. 304. 

6. 1 Hale P, C, 32, 
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4. Meaning of words. — **Who at the time of doing it** : The state of the 
prisoner’s mind to be inquired about is at the time of the act, for it is only 
the mind as influencing his act that is relevent- **Incapable of knowing the 
nature the act, etc.** these words are the same as, occur in bee. 84. **^The thing 
which intoxicated Aim,” i. e. the intoxicant, such as, alcohol, opium, or laughing- 
gas. ^^Witkout his knowledge^* not necessarily without his consent. For a person 
may have been imposed upon, in which case he may have consented to 
taking the intoxicant. “Or against his will** : This means by force, 

5. Operation of dmnkenness.>~In all ages in all countries, voluntary 
drunkenness is regarded as offering no answer to a charge of criminality. 
Indeed in some countries drunkenness is regarded as by itself a crime, so 
that the wrongful intent to get drunk coalesces in law with the intent of that 
act done when drunk.^ But the true position of the law seems to be to 
ignore the fact of drunkenness altogether. It says to the offender : “We do 
not care whether you were drunk or not ; if you were so, it was your own 
act ; you cannot plead your own fault ; we pay no regard to the fact .”2 

rv , . Drunkenness is, therefore, neither an aggravation^ nor 

an'Tgg“w.ror‘no; a palliation of 'the crimed It is immaTerial that the 
palliation of crime. drunkenness had deprived a person of his self-restraint. 

It was a state which he could have foreseen, and it was at 
any rate the consequence of his voluntary act.® Drunkenness is then never an 
excuse, but when drunkenness becomes a disease, it is then a defence, not be- 
cause it is drunkenness but because it is a disease.® But in order to relieve a 
person of criminal responsibility, it must produce a disease of the mind such as 
delirium tremensJ^ So Lord Hale said : “Although simple frenzy occasioned 
immediately by drunkenness is no excuse, yet if by one or more such practices 
an habitual or fixed frenzy be caused, though this madness was contracted 
by the vice and will of the party, yet this habitual and fired frenzy thereby 
caused, puts the man into the same condition in relation to crimes, as if the 
same were contracted involuntarily at first.”® So Savage says : “A person 
say, is given powerful stimulants masked or concealed in some way, or being 

weak, or suffering from an old injury to the head, an 
Savage'8 view, amount which formerly would not have affected him 

now produces a great effect; in a state of acute alcoholism 
he commits a crime, and doubtless would be considered not guilty ; but if 
he has experienced several times the danger which he incurs by taking*stimu- 
lants even in small quantities, and yet continues to indulge, and then per- 
petrates a crime, he may justly be considered responsible even though it 
may be proved that by inheritance, or in consequence of the injury to the 
head, he is specially liable to be affected by stimulants. Next, if in conse- 
quence of intemperance he becomes slowly affected by mental disorder and 
in a state of delirium tremens he commits a crime, he will probably not be* con 
sidered fully responsible. If instead of delirium tremens alcohol producec 
enrome msanity or general paralysis of the insane, and in this condition of 


1 . 

2 . 

3. 

4. 

5 . 


Bishop a Criminal Law, 482. 

p. 16, 

Zoolfkar Khan, 16 W. R. 36. 

Sahay Bhar. (1864) W. R. 24. 
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Aham, I.UR. 29 Cal. 493. 
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Davis, 14 Cox C. C. 563 ; Samman 
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332 : 43 P. L. R. 098. 

1 Hale P. C. 32 ; see Plowd. 19 s 75 
R« SU 



iNDlAN P^NAL GOIDE 





genuine insanity he does harm, he will not be considered responsible for his 
acts.*’^ 


It has been stated in the above paragraph that insanity producing 
delusion leads to crime, in which the plea of insanity is sufficient. Such 
insanity may arise from drunkenness or any other cause. But a delusion 
arising from drunkenness short of insanity is never a defence to a crime in 
this country, th:)ugh it appears to be otherwise in England. 

For as Stephens, J., remarked : "Any disease, which so disturbs the 

mind that you cannot think calmly and rationally of all 
Stephen s remarks, the different reasons to which we refer in considering 

the rightness or wrongness of an action, may fairly be 
said to prevent a man from knowing that what he did was wrong.”^ 


6. Drunkenness when a defence. — But while voluntary drunkenness, 
is, as such, never a defence, still when habitual drunkenness^ produces frenzy 
that fact becomes material for the purpose of showing how it was produced, 
and when its existence is established, it will excuse a crime, even though it 
was caused by voluntary drunkenness.® Drunkenness is also relevant in con- 
sidering intention. As Jervis, C. J., said ; "If the prisoner was so drunk as 

not to know what she was about, how can you say that 
Drunkenness ordi- intendeed to destroy herself.*’^ So Coleridge, J., in 

for crime” ^ told the jury that "drunkenness is ordinarily 

neither a defence nor excuse for crime, and where it is 
available as a partial answer to a charge, it rests on the prisoner to prove it, 
and it is not enough that he was excited or rendered more irritable, unless 
the intoxication was such as to prevent his restraining himself from commit- 
ting the act in question, or to take away from him the power of forming any 
specific intention.”® So in the case of attempted murder, Patterson, J., told 
the jury that ‘although drunkenness is no excuse for any crime whatever, yet 
it is often of very great importance in cases where it is a question of intention. 
A person may be so drunk as to be utterly unable to form any intention 
at all, and yet he may be guilty of very great violence.”® So Baron Alderson 
said : "If a man chooses to get drunk, it is his own voluntary act : it is very 

different from a madness which is not caused by any act of 
the person. That voluntary species of madness, which it is 
in a party’s power to abstain from, he must answer for. 
However, with regard to intention, drunkenness may perhaps 
be adverted to according to the nature of the instruments used.^ If a^ man 
uses a stick you would not infer a malicious intent so strong against him, if 
drunk, when he made an intemperate use of it, as you would, if he had uKd 
a different kind of weapon ; but where a dangerous instrument u used, which 
if used, must produce grievous bodily harm, drunkenness have no effect 
on the consideration of the malicious intention of the party. 


DrunkeDDe:>s and 
ascertainment of 
intention. 


1. Insanity., p. 465. 

2. DavH, 14 Cox C. C. 563 ; see also 
No. 32 of Sec. 8t. 

3. 1 Hale P. G. 32, 

4. Moore, C. & K. 319 ; to the same effect, 
Stephen, J., in Doherty, 16 Cox C. C, 
306 at p. 308, quoted in 1 Penal Law 
(4th Ed.}. 
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Monkhouse, 4 Cox C. C, 55. 

Cruse, 8 C, & P. 541. 

Meakin, 7 C. & P. 297, followed in 
Waryam Singh v. Crown, A-I.R. 1926 
Lah. 426 at p. 429 t I.L.R. 7 Lah. 141 at 
p. 147 ; Patric Carrol, (1835) 7 C. & P. 
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Drunkenness makes no difference to the knowlege with which a man 
19 credited and if a man knew what the natural consequences of his act were 
he must be presumed to have intended to cause them. This section deals 
with the question of the knowledge possessed by an accused person at the 
time he commits the offence and leaves quite open the question of intention.^ 

7. Drunkenness excuses intention but not knowledge Now as 

regards the section it will be noticed that while it recognises the distinction 
between “intent” and “knowledge” which are the constituenis of most 
ottences under the Code, it lays down no more than that voluntary drunken- 
ness is no excuse for not possessing the knowledge of an act, but it says nothing 
ol the intention. Consequently, where an offence requires that an act shall 
be done with a particular intention, voluntary drunkenness is an excuse 

though It is no excuse where the degree of mentality necessary for the com- 
pletion of an offence is limited by “knowledge” as distinguished from an 
mtention. ^ Moreover since voluntary drunkenness merely creates the pre- 
sumpUon of knowledge, such knowledge would not lead to further presump- 
tion of intention, since where intention is presumed from knowledge it is 
fictions actual knowledge and not when knowledge is merely a legal 

The net result of drunkenness as affecting mental responsibility as 

Net result of drun- “^ay then be thus stated— 

kci.ncss as affectiog 
Dncnt«l responsibility. 


(1) Drunkenness caused without one’s knowledge or against one’s 
will excuses the crime (Sec. 85). 

(2) Voluntary drunkenness is an excuse only as regards “inten- 
tion , so that It is a complete excuse in crimes requiring the 
presence of an “intention” to complete a crime.^ 


(3) But voluntary drunkenness is no excuse for a crime which 

requires the presence merely of “knowledge” as distinct from an 
“intention”. 


1 ^ase though voluntary drunkenness is no excuse for 

knowledge It does not imply actual knowledge giving rise to the 
inference of presumed intention. ® 


1 


Prabhunath v. State, A.I R. 1957 All. 667 
P; 670 (D.B.): 1957 All. L. J. 572: 1957 

Cr.L.J. 1056. 
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Mandaru Gadaba, I. L. R. 38 Mad. 
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8. Drunkenness — How far excuses intention.— Now since an inten- 
tion is always a material element in the composition of a crime, the effect of 
this view would seem to be that though voluntary drunkenness is not a self- 
sufficient defence, it is yet an element which the Court cannot Ignore in 
judging of the culpability of an act. This was the view taken by Sir Henry 
James to whom the conflicting views of the Judges had been referred for 
opinion. After expressing his inability quote any general or definite rules 
on the subject of the extent to which drunkenness can excuse crime, or ought 

to increase or mitigate punishment, he summarises his 
Consideration of views to the effect that in determining the legal 

drunkenness in det„. ^.i^^j-acter of the offence committed, drunkenness maybe 
minins tceai cuarac- _ * ^ 

ter of offence. taken into account— 


(i) Where it has established a condition of positive and well- 
defined insanity. 

« 

Ui) If it produces a sudden outbreak of passion, occasoning 
the commission of crime under circumstances which, in the case 
of a sober person, would reduce the offence of murder 

to manslaughter. 


(Hi) In the case of minor assaults and acts of violence it never can 
form any legal answer to the charges preferred, but it may either 
aggravate or mitigate the character of the act committed — pro- 
bably aggravate it. 


(ti;) As to the effect that should be given to drunkenness when 
determining the amount of punishment to be inflicted, no general 
rule can be laid down. Its existence may be considered, and may 
tent either in the direction of increasing or diminishing the punish- 
ment.^ That some such discriminating view should prevail in the 
enlightened criminal jurisprudence of all countries appears to be 
incontestable. Suppose, for instance, a man has in his pocket some 
base coins which he keeps for amusement. He gets drunk and instead 
of paving out in current coin he puts his hand in the wrong pock^ 
and pays in a coin which is counterfeit. Gan it be said that such 
a man stands on the same footing as another who passes as 
counterfeit coin knowingly and intentionally and yet if the section 
be closely construed, that would appear to be the consequence. 

9 involantary drimkenncss.— So far then as regards voluntary 

now to involuntary drunkenness, two questions arise : 
drunkenness, lurnmg now to invo involuntary ? and (ii) what is its effect 

(*) when may seems simple, and has been disposed of 

upon crime . ^ words “that the thing which intoxicated him was 

by the s®ctio without his knowledge or against his will”. This descrip- 

admmistered to m w a man made drunk through stratagem or the 


U Times, 4th January, 1892. 


2. See, however. Sec, 86 and Ck)znm* 
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him an intoxi- 

cant to drmk, m all of which cases the person intoxi^ted may be said not 
to have been free ^ent, and, therefore, not responsible for the ^nsequence 
of his act. Whether drunkenness in a given case was voluntary or mvolun- 

Drunkenncss may ? qu^tion of fact to be decided upon the proved 

also be partly Jacts ot each case. In some cases drunkenness may have 
involuntary and been partly voluntary and partly involuntary as where 
partly voluntary. a person once drunk is given more to drink when he has 

which precelude his ^owledge of it. What is his criminal responsibilftr^ 
that case ? It is submitted that in so far as his heipnessness was brought on 
by his mvoluntary act he could not be held responsible for his act. ^ 

Sentence.— The mere fact that a man was drunk when he com- 
mitted the murder IS no justification whatever for not imposing the capital 
sentence, ^t all the circumstances of the case have to be taken^ into consi- 
deration. But the fact that the accused was in an excited state as the result 
of having partaken of liquor m his house. This in itself is no excufe but it 

consideration when the question of sentence is bemg con- 
sidered, especially when the quarrel was started by the deceased himself.a 

86. In cases where an act done is not an offence 

unless done with a particular knowledge 
or intent, a person who does the act in a 

state of intoxication shall be liable to be 

dealt with as if he had the same knowledge 

intoxicated, unless^ The'* ?h^nr which Intoxicated tim 


Offence requiring a 
particular intent or 
knowledge committed 
by one who is intoxi- 
cated. 


SYNOPSIS 


1 . 

2 . 

3. 

4. 


Analogous law. 
Scope. 

Principle, 

Meaning of words, 


5. State of intoxication. 

6. Presumption of knowledge and intention 

7. Gases. 


hppr. Analogous law.— This section would at first blush appear to have 
that doel *“ to the prevailing doctrine of the Eddish law But 

ledLe K gives the drunken man thtTnow- 

if he Zri i’i'" liable to be dealt with as 

ibis section as to tZfnJeZ*’ “> “ake any express provh/on 

too fa^ Where tSore fi«ion 

nere^ therefore, intention is a conscituent of an offence, the question 


1 . 

2 . 


3 . 


Hale P. G. 32 {see 75 E. R. 31). 

Samman Singh Tbakar Siogh v. 

I.L^. (l943) Lah. 39; 43 P.L.R. 698 t 

i? J* 332 : 191 I, C. 252. 

S'? A.I.R. 1937 Rang. 

^7 at p. 468 : 172 I. C. 197 : 39 Cr. L. J. 

Goundan, 1931 
M.W,N. 117} Nga Sein Gale v. Emperor. 


A.I.R. 1934 Rang. 361, following Shcru 
^Emperor, A. I.R. 1926 Lah. 232 and 
Director of Public Prosecution v. Beard, 
1920 A, G, 479 ; Nga Sein Gale v. 
Emperor, 36 Gr. L.J. 228: IM I.C. 1054; 
Nga Sem Gc v. Emperor, A.UL 1 934 

Rang. 10 t 35 Cr, U J. 1065 i 149 J. C, 
1176. 
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must be dealt with on the general principles of law, which are the same 
both here and in England. The drunkenness may be and should be taken 
into consideration on the question of intention^ {see post, para No. 3). 

2. Scope. — The law places insanity and involuntary; drunkenness on the 
same footing by using the same criteria, that is, incapability of “knowing the 
nature of the act or that he is doing what is either wrong or contrary to law.”® 
A person who gets into a state of intoxication voluntarily is presumed to have 
the same knowledge as he would have if he had had not been intoxicated. 
When the state of intoxication is such as to make him incapable of knowing 
the nature of the act or that he is doing what is either wrong or contrary to law, 
he can only be punished on the basis of knowledge and not of any particular 
intention.^ It is only in cases where it is proved that the prisoner was in such 
a condition of drunkenness that his reason was “dethroned” and was incap- 
able of forming any intention, that the defence of drunkeness would be 

available.^ 

3. Principle. Voluntary drunkenness does not afford the defence that 

the knowledge required to complete an offence was wanting, though it may 
be used to show that any “intent” if required was absent. The section, it will 
be seen, draws a distinction between the presumption as to knowledge and pre- 
sumption as to intention, and though, ordinarily, intention is 
to be inferred from knowledge, still it is not to be inferred when the knowledge 

is merely a legal fiction.® 

It is no doubt true that while the first part of the section speaks of intent 
or knovyledge, the latter part deals only with knowledge and a certain 
element of doubt in interpretation possibly may be felt by reason of this 
omission. If in voluntary drunkenness, knowledge is to be presumed in the 
same manner as if there was no drunkenness the question arises if intent should 
be placed on the same footing. The result of the many decisions on his 
point was summarised by the Supreme Court in Basdeo v. State oj Pepsu^ (for 
this summary, see post^ para No. 6). 


4 Meaning of words. — '^Witha particular knowledge or intenP\ The 
two words “knowledge” and “intent” are not necessarily synonymous here. 
*^Shali be liable to be dealt with^^ which probably means the same thing as shall 
be dealt if he had the same knowledge^*' but not necessarily the same 

intent A The last word has been advisedly omitted. 
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If the man was beside his mind altogether for the time being 

it would not be possible to fix him with requisite 
Degree of intoxica- intention.^ 
tion. 


There is a distinction, however, between the defence of insanity in the 
true sense caused by excessive drunkenness and the defence of drunkenness 
which produces a condition such that the drunken man’s mind becomes 
incapable of forming a specific intention. If actual insanity in fact super- 
venes as the result of alcoholic excess it furnishes as complete an answer to a 
criminal charge as insanity induced by any other cause. But in cases falling 
short of insanity evidence of drunkenness which renders the accused incapable 
of forming the specific intent essential to constitute the crime should be 
taken into consideration with the other facts proved in order to determine 
whether or not he had this intent, but evidence of drunkenness which falls 
short of proving such incapacity and merely establishes that the mind of the 
accused was so affected by drink that he more readily gave way to some 
violent passion does not rebut the presumption that a man intends the natural 
consequences of his act.^ 

5. State of intoxication. — There are, of course, many varying degrees 
of drunkenness, which culminate in a state in which the person becomes incap- 
able of hnowing the nature of any act. The words “state of intoxication” in 
Sec. 86 can only mean intoxication which renders a person incapable of 
knowing the nature of the act in question or that he is doing what is either 
wrong or contrary to law when he commits it. It would be extremely dan- 
gerous to extend the protection afforded by Sec. 86, Penal Code, to persons 
who commit serious offences under the influence of liquor in varying stages 
and differentiate culpability in their favour as opposed to similar offences by 
perfectly sober persons. ^ 

The state of intoxication envisaged in Sec. 86 in not in any way different 

from that contemplated in the preceding section. Both 
Difference in the Sees 85 and 86, I. P. C., lay down the law relating to 
\vlSi rc*^aVd^^ being drunkenness as bearing on the wrongful acts committed 
scqueiTces^ by persons, the difference between the two sections being 

with regard to consequences depending upon whether the 
drunkenness is voluntary or involuntary. The absence of qualifying words 
in Sec. 86 cannot lead to the inference that even if the insobriety is not such 
as to impair the reason of the offender the requisite intent cannot be presumed. 
It is an ordinary rule that every man is presumed to intend the consequences 
of his acts, but this presumption can be rebutted by showing that the person 
concerned could not have formed the intent by reason of his drunkenness. To 
be a sufficient answer to a charge of a crime case involving a specific 
intent it should be established not merely that the offender had consumed 
liquor but that as a result of it his mind at the time in question was so obscure 
that he was incapable of forming the requisite intention.^ 

6. Presumption of knowledge and intention. — Even a drunken man 
is presumed to intend the natural consequences of his act, unless he proves in- 
capacity in himself to form the intent necessary to constitute the crime.® A 


1. Narayana v. State. 1959 Ker. L. T. 634 : 

1959 Kcr, L. R. 614: 1U'»9 Ker. L. J. 

623. 

2. Russell on Crime, VoU I, 11th Ed., 
pp. b6-87. 

S, /n re Macherla Balaswamy, A.I.R. 1953 
Mad. 827 at pp. 828-29: (1952 ) 2 M.L.J. 

I.P.G.— 84 


772 : 1952 M.VV.N. 384. 

4, Per Chandra Reddy, J., in In ro Suruttay- 

yan, A.l R. 1954 Mad, 523 at p. 526. 

5. Baedev v. Stale, A.I.R. 1955 Pepsu 165 
at p. 169 (D. B.) : I.L.R. (1955) Patiala 
646 : 1955 Cr. L. J. 1621. 


666 


INDIAN PENAL CODE 


(S. 86 


distmction must be made between motive, intention and knowledge* Motive 
is something which prompts a man to form an intention and knowledge Is 
an awareness of the consequences of the act. In many cases intention and 
knowledge merge into each other and mean the same thing more or less and 
intention can be presumed from knowledge. The demarcating line between 
knowledge and intention is no doubt thin but it is not difficult to perceive that 
they connote different things.^ 

Even in some English decisions, the three ideas are used interchangeably 

and this has led to a certain amount of confusion. 

DietinctioDs between 
motive, intention and 
knowledge. 


In the old English case® Baron Alderson referred to the nature of 
the instrument as an element to be taken in presuming the intention in these 

words : 

“However, with regard to the intention, drunkenness may perhaps 
be adverted to according to the nature of the instrument used. If a 
man uses a stick you would not infer a malicious intent so strongly 
against him, if drunk when he made an intemperate use of it, as he 
would if he had used a different kind of weapon ; but where a dan- 
gerous instrument is used, which, if used, must produce grievous bodily 
harm, drunkenness can have no effect on the consideration of the 
malicious intent of the party.” 

In a charge of murdering a child levelled against a husband and wife 

who were both drunk at the time, Patteson J., observed m 
English decisions. Regina v. Cruse^ : 

“It appears that both these persons were drunk, and although 
drunkenness is no excuse for any crime whatever, yet it is often of very 
great importance in case where it is a question of intention. A person 
may be so drunk as to be utterly unable to form any intention at all, 
and yet he may be guilty of very great violence.” 

Slightly different words but somewhat more illuminating were used by 
Coleridge, J., in R^g. v. Monkhouse^ : 

“The inquiry as to intent is far less simple than that as to whether 
an act has been committed, because you cannot look into a man s mitm 
to see what was passing there at any given time. What he intends 
can only be judged of by what he does or says and if he says nothing, 
then his act alone must guide you to your decision. It is a general 
rule in criminal law, and one founded on common sense, that juries are 
to presume a man to do what is the natural consequence of his act. 
The consequence is sometimes so apparent as to leave no doubt of the 
intention. A man could not put a pistol which he knew to be loaded 
to another’s head, and hre it off, without intending to kill him ; but 
even there the state of mind of the party is most material to be consi- 
dered. For instance, if such an act were done by a born idiot, the intent 
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to kill could not be inferred from the act. So, if the defendant is proved 
to have been intoxicated, the question becomes a more subtle one; but 
it is of the same kind, namely, was he rendered by intoxication entirely 
incapable of forming the intent charged ? 

‘‘Drunkenness is ordinarily neither a defence nor excuse for crime, 
and where it is available as a partial answer to a charge, it rests on the 
prisoner to prove it, and it is not enough that he was excited or 
rendered more irritable, unless the intoxication was such as to prevent 
his restraining himself from committing the act in question, or to take 
away from him the power of forming any specific intention. Such a 
state of drunkenness may no doubt exist.’* 

A great authority on criminal law Stephen, J., postulated the proposition 
In his manner in Reg, v. Doherty^ : 

“ . . . although you cannot take drunkenness as any excuse for 
crime, yet when the crime is that the intention of the party committing 
it is one of its constituent elements, you look at the fact that a man 
was in drink in considering whether be formed the intention necessary 
to constitute the crime.” 

In Ren v. Meade,^ where the question was whether there was any mis- 
direction in summing up by Lord Coleridge, J. The summing up was in these 
words : 


”ln the first place, every one is presumed to know the consequences 
of his acts. If he be insane, that knowledge is not presumed. In- 
sanity is not pleaded here, but where it is part of the essence of a 
crime that a motive, a particular motive, shall exist in the mind of the 
man who does the act, the law declares this that if the mind at that 
time is so obscured by drink, if the reason is dethroned and the man 
is incapable therefore, of forming that intent, it justifies the reduction 
of the charge from murder to man-slaughter.” 

Darling, J., delivering the judgment of the Court of Criminal Appeal 
affirmed the correctness of the summing up but stated the rule in his own 
words as follows : 

f‘A man is taken to intend the natural consequences of his acts. This 
presumption may be rebutted (1) in the case of a sober man, in many 
ways: (2) it may also be rebutted in the case of a man who is drunk, 
by shewing his mind to have been so affected by the drink he had 
taken that he was incapable of knowing that what he was doing 
was dangerous, i. e. likely to inflict serious injury. If this be 
proved, the presumption that he intended to do grievous bodily harm 
is rebutted.” 

The^House of Lords’ decision in Director oj Publie Prosecutions v. Beard^ a 

prisoner ravished a girl of 13 years of age, and in aid of 
down^^by Ho^e rape he placed his hand upon her mouth to 

of Lords. “ ^ Stop her from screaming, at the same time pressing his 

thumb upon her throat with the result that she died of 
suffocation. Drunkenness was pleaded as a defence. Bailhache, J., directed 
the jury that the defence of drunkenness could only prevail if the accused by 
reason-of it did not know what he was doing or did not know that he was 
doing wrong. The jury brought in a verdict of murder and the man was 
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sentenced to death. The Court of Criminal Appeal (Earl of Reading, G, J., 
Lord Coleridge, J., and Sankey, J.,) quashed this conviction on the ground of 
misdirection following Rex v. Meade^ which established that the presumption 
that a man intended the natural consequences of his acts might be rebutted in 
the case of drunkenness by showing that his mind was so affected by the 
drink that he had taken that he was incapable of knowing that what he was 
doing was dangerous. 

The conviction was, therefore, reduced to manslaughter. The Crown 
preferred the appeal to the House of Lords and it was heard by a strong Bench 
consisting of Lord Chancellor, Lord Birkenhead, Earl of Reading, G. J., 
Viscount Haldane, Lord Dunedin, Lord Atkinson, Lord Sumner, Lord Buck- 
master, and Lord Phillimore. The Lord Chancellor delivered the judgment 
of the Court. He examined the earlier authorities in a lengthy judgment and 
reached'the conclusion that Rex v. Meade^ stated the law rather too broadly, 
though on the facts there proved the decision was right. 

The position “that a person charged with a crime of violence may 
show in order to rebut the presumption that he intended the natural conse- 
quences of his acts, that he was so drunk that he was incapable of knowing 
what he was doing was dangerous ...” which is what is said in Meade*s 
case,® was not correct as a general proposition of law and their Lordships 
laid down three rules : 

(1) that insanity, whether produced by drunkenness or otherwise, is a 
defence to the*crime charged ; 

(2) that evidence of drunkenness which renders the accused incapable 
of forming the specific intent essential to constitute the crime should be taken 
into consideration with the other facts proved in order to determine whether 
or not he had this intent ; 

(3) that evidence of drunkenness falling short of a proved incapacity in 
the accused to form the intent necessary to constitute the crime, and merely 
establishing that his mind was affected by drink so that he more readily gave 
way to some violent passion, does not rebut the presumption that a man 
intends the natural consequences of his acts.^ 

The result of the authorities is summarised neatly and compendiously at 
nage 63 of Russel on Crime, Tenth Edition, in the followmg words quoted with 
approval by the Supreme Court in Basdev v. State of Pepsu : 

“There is a distinction, however, between the defence of insanity in 
the true sense caused by excessive drunkenness and the defence of 
drunkenness which produces a condition such that the drunken man’s 
mind becomes incapable of forming a specific intention. If actual 
insanity in fact supervenes as the result of alcoholic excess it fur- 
nishes as complete an answer to a criminal charge as insanity induced 
by any other cause. But in cases falling short of insanity evidence of 
drunkenness which renders the accused incapable of forming the speci- 
fic intent essential to constitute the crime should be taken into consi- 
deration with the other facts proved in order to determine whether 
or not he had this intent, but evidence of drunkenness which falls short 
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of proving such incapacity and merely establishes that the mind of the 
accused was so affected by drink that he more readily gave way to 
some violent passion does not rebut the presumption that a man 
intends the natural, consequences of his act.** 

In Basdeo*s case,^ the Supreme Court dealt with an offence of murder 
committed by the accused who while very drunk and intoxicated, whipped 

out a pistol and shot a boy in the abdomen causing a fatal injury as he was 
enraged by the boy’s refusal to step aside to enable the accused to occupy a 
convenient seat at a wedding. It was found that although the accused was 
under the influence of drink, he was not so much under its influence that his 
mind was so obscured by the drink that there was incapacity in him to form 
the required intention. The offence was therefore not reduced from murder 
to culpable homicide under the second part of Sec. 304 by reason of the 
provisions of this section. 


First part o£ the 
section deals with 
knowledge or intent 
while latter part 
with knowledge 
only. 


It IS no doubt true that while the first part of the section speaks of 

intent or knowledge, the latter part deals only with know- 
ledge, and a* certain element of doubt in interpretation 
may ^ possibly be felt by reason of this omission. The 
question whether intent should be placed on the same 
footmg as knowledge has been discussed in several cases 
^d the result was summarised by the Supreme Court in 
• Basdev* s csise,^ So far as knowledge is concerned, the law 

™an the same knowledge as if he was quite sober. 
“ mtent or intention is concerned, it must be gathered from the 
attending general circumstances of the case paying due regard to the deeree 

® beside his mind altogether for the Ume 

ff be possible to fix him with the requisite intention, ^t 

that Vn ^ in drinking and from the facts it could be found 

th^nafL^f'^ a^ut, the rule that a man is presumed to intend 

the natural consequences of his act or acts can be applied. s 

A large number of offences in the Code expressly require that in order 

to complete a particular crime, an act should have been 
done with a particular “knowledge** or ‘ intention*’. Thus 
tor instance, culpable homicide is murder when the act 
IS done with the intention or knowledge enumerated in 
bee. ^0. Where such mtention or knowledge is absent 
to A offence would be culpable homicide not amounting 

a charge of rule here enunicated, it is permissible to rebut 

a charge of murder by reference to drunkenness but it would not be nermis- 
.ible to rebut a charge of culpable homicide not amounting to murder^onTe 
•ame ground i^or the section declares that in spite of drunkenness the same 

for h construed so strictly 

that though voluntary drunkenness cannot exLse the 
^m^ssion of an offence, yet when the question is whether the act was ore 

impulsertL f!ct of th^p^rty' 
being mtoxicated could not be overlooked ^ T'he i '.u ^ ^ 

asit be 


Large number of 
offences in the Code 
expressly require 

f iarticular know- 

edge or intention. 
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It is noticeable that the section does not say that the accused shall be liable 
to be dealt with as if he had the same intention as might have been presumed 
if he had not been intoxicated.^ Intoxication should be taken into considera- 
tion in cases where intention on the part of the accused is necessary to 
constitute the offence charged and that the intention which would be ascribed 
to a sober man in connection with that act must not necessarily be ascribed 
to an intoxicated man who does the same act.® 


Intention in many 
cases is an infe* 
rence from 

knowledge. 


In In re Mandru Gadaba,^ Alying, J., held that ordinary drunkenness makes 

no difference to the knowledge with which a man is credited 
and if an accused knew what the natural consequences of 
his act were, he must be presumed to have intended to cause 
them. Intention, of course, in many cases, is an Inference 
from knowledge. As an intoxicated man is presumed to 
have the knowledge, he must, in the generality of cases, be assumed to have 
had the intention. But there may be cases in which a person by reason of 
intoxication may, under certain circumstances, be incapable of knowing the 
nature of a particular act he commits or that it is either wrong or contr^y 
to law, although his state of intoxication may not be such as to render ^ him 
incapable of know’ing the nature of all his acts. In such cases, in determining 
the quality of the offence, evidence may be necessary of a specific state of 
mind, which must be found as a fact and not assumed. It is only in such 
cases, which are rare, that Sec. 86 can be invoked.^ 

The guilty intention which is the ingredient of several offences in the 

Penal Code is obviously not capable of direct proof and 
is generally inferred from the proved facts and circums- 
tances of each case. There is the general presumption 
that every man intended the natural consequences of his 
act and If the accused knew what the natural consequences of his act were, 
he must be presumed to have intended to cause them.® Where a drunken 
person commits an offence, there will be no presumption of guilty intention 
under Sec. 86, I. P. C., and such intention must be proved like any other iact 
in issue. But the Court may, after presuming the guilty knowledge from that 

secdon on the assumption that he committed the act while m a so TOr condi- 
tion. infer the guilty intention also, if the other proved facts and^ cucum- 
stances of the case justify the same, having regard to the degree of mtoxica- 
tion in which the accused is.® The evidence is of drunkenness falling short of 
oroved incapacity in the accused to form the intenuon neces^y to constitute 
fhe crime l^d merely establishing that his mmd was affected by drmk 
that he more readily gave way to some violent passions, 


Guilty iotention i£ 
capable of direct 
proof. 


so 


does not rebut the presumption that a man intends the natural 
consequences of his acts.'' The correct test is whether by reason of drunken- 
ness the accused person was incapable of forming an intention of committing 
the offence,® This is also the accepted view m England,® and it is commend- 
able to reason. 
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SYNOPSIS 

1. Operation of consent on criminality, 9, Trap to detect crime. 

2. Principle, 10. Operation of consent on crime, 

3. Meaning of word^. 11, Sports and pastimes, 

4. Consent as a defence to criminality, 12. Unlawful games. 

5. Consent defined. 13. Extent of justifiable harm, 

6. Consent in criminal law, 14. Who must consent ? 

7. Implied consent. 15, Punishment by panohayat. 

8. Doctrine of obvious risks, 

1. Operation of consent on criminality, — ^Under the law of the 
Romans, who had borrowed their ethics from the Greeks, consent was a com- 
plete answer to any charge including even murder. This 

Roman, Christian remained the law till the advent of Christianity which 
and Islamic concepts, taught the sanctity of human life, the doctrine of which 

was echoed by the Prophet of Islam. Christianity in its 
turn had borrowed the tradition from the Jews who regarded suicide as a 
crime and committed the suicide’s body to an unhallowed grave. In England^ 
the denial of the right of Christian burial to suicide has been abrogated by 
statute,^ though such a person is buried with an abbreviated service not 
touched by the statute. This section adopts the view of the Law Commis- 
sioners who instanced the case of a surgeon who had to perform an operation 

involving the risk of life, but with an even chance of the 

Certain acts involv- patient’s recovery, or of one who fired at a wild beast 
ing ribk of life. attacking a man whom he intended to save, though there 

was a danger of his killing him by the shot. There were 
also cases of sport, e. g. boxing and duelling in which both parties consent 
to suffer harm ; but since duelling involves the risk to life it is excepted, other- 
wise this section and the next two formulate a rule in accordance with modern 
notions of life. 


Apart from this and the two ensuing sections, several Acts, e. g., the 
Factory Act and the Workmen’s Compensation Act, have further limited the 
operation of consent as an exoneration of the employer from his civil liability 
for compensating the workmen, even though they might have agreed to take 
the risk. Where such risk does not involve obvious peril to life or suffering 
of grievous hurt, it would be a good defence to the employer’s criminal 
liability under the Code, though it would not exempt him from civil liability. 

2. Principle. — As already stated in the above paragraph, the common 
and the canonical law both recognise consent as a good defence to the causing 
of injury. They both assume that everyone is the best judge of his own 
interest and, therefore, they presume that no one can consent to ‘hat which 
is hurtful to that interest. The doctrme so far is simple and Perfectly 
int^^lliaihlf- and it is indeed, the outcome of that natural liberty to which 
ev-y ^man’is emitle^^^^ curtailment of which, to be justihable,. must 

procLd from manifest public policy or obvmus necessity The restrictions 
made in this and the following sections are dictated by these considerations 
for, beyond a certain stage, they regard personal injuries from a d^erent 
ethical Standooint. and it is, therefore, that while on the one hand, the law 
wdl not suffer a person to consent to their infliction, on the other hand, 
when inflicted, the party aggrieved will not be permitted to compound them 

with the felon. 

3 Meaning of words. — “Wo/ intent to cause death or known to be likely to 
cause death” : These words have been used to define murder® and culpable 
homicide » hurt^ and grievous hurt.® By reason oj any harm which it may cause 


(1882) 45 & 46 Viet., c. 19, See. 2, 
Section 300. 

Section 299. 


4. Section 321. 

5. Section 322. 

6. Section 321. 
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‘‘Cooscnt** not de- 
fined in the Code. 


Suoh harm may result even in deaths but it should not have been intended or 
known to be likely. Any hurt short of grievous hurt may have been inten- 
tionally caused. ‘'Above eighteen years of age'* : That being the age of 
majority it is also necessarily fixed here as the age of consent in this country.’ 

•‘Who has given consent'' : ‘^Consent** is nowhere 
defined in the Code, through it has been defined in the 
Indian Contract Act* as follows : ‘'Two or more persons 
are said to consent when they agree upon the same thing 
in the same sense” ; it is negatively described in Seo. 90. 
Consent is the manifestation of the will in concurrence of an act. It implies 
the use of judgment, free-will and physical action. '‘Express or implied'* 
acquiescence is implied consent. It may be inferred from conduct. If A 
challenges S to a boxing match, and B accepts the challenge, both A and B 
impliedly consent to the infliction and sufferance of mutual injuries though 
the infliction of such injuries may not have been made the subject of an ex- 
press covenant. Such is the case contemplated in the illustration. 

4. Consent as a defence to criminality. — Consent, as already seen# 
has the effect of exonerating or extenuating a criminal-act in the following 
cases : 

(c) Harm short of grievous hurt may be caused by consent in any 
case ; 

{b) even harm resulting in death may be caused, if it was not not 
so intended, but was intended for his benefit ; and in such case, even 
consent (Sec. 92) is unnecessary where it is not possible. 

But these seocions evidently refer only to the operation of consent on per- 
sonal injuries. They have no reference to offences relating to property, and 

consent plays an equally important part in these cases, 
ard the present discussion will not be complete without 
reference to them. It may then be generally stated that, in 
addition to the two cases above set out, there are other 
cases in which consent is either a material element in the 
composition of the crime, or has the effect of neutralizing it. Theft and rape 
may be given as examples of the former, and adultery of the latter. There are 
other offences, such as wrongful confinement, in which consent is an essential 
ingredient. Consent, moreover, plays a conspicuous p=irt not only in deter- 
mining the nature of the offence, but also in justification <-f an act otherwise 
criminal. It is a ground of mitigation even in the ease of homicide. And as 
consent may be either express or implied, the subject assumes a degree of 
complexity into which it is useful to inquire. 

^ 5. Consent defined —In the first place, therefore, what is consent ? It 

IS undoubtedly the concurrence of wills. But besides concurrence of wills. 
Its chief essential constituent is consciousness or knowledge of the act 

^ charge of indecent assault on a boy of eight years 
the Court told the jury that “knowledge of what is to be done, or of the 
nature of the act that is being done, is essential to consent to the act”.^ So 
where a person consented to the performance of a surgical operation upon 
imsejf with great reluctance, the only information communicated to him 
eing that if he submitted to it, he would be cured, the Court held that a 
person could hardly be said to accept a risk of which he was not aware, and 
at, therefore, there was no case for exceptional treatment unless it were 
show n that the patient was aware of the risk and accepted it.* So in another 

1. Section 3. Indian Majority Act (Act IX of 3. Lock, 12 Cox. V.. G. 2-J4. 

to75). 4 ^ Sukaroo K.^biraj y. Empress, I. L. R. 14 

2. Section 13, Act IX of 1872. Cal. 566. 

I. P. C.— 84 


sexual relations 

Consent as an 
usential ingredient 
in certain offences. 
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oase the faot that the force applied was a form of initiation to a voluntary 
society, which the party assaulted had agreed to join, was held to be no 
defence if he did not know before hand that that was part of the ceremony.^ 
Knowledge of the act and its probable consequences is, therefore, the first 
requisite of consent.® And since there can be no knowledge without 
consciousness, it follows that consent without consciousness is impossible* So 
sexual intercourse with a female put under ohloro^brni or rendered otherwise 
unconscious is rape, the question of consent being immaterial.® So where in 
such a case the consent was obtained by fraud) misrepresentation or coercion, 
the result was held to be the same as if there never had been any 
consent.^ The consent required is therefore free consent, or the free 
exercise of the will of conscious agent.® Where, therefore, a child just above 
ten years of age yielded to her father there was held to be no consent, for as 
Lush, J„ told the jury : '^Consent means consent of will, and if the child 
(just above ten years of agf) submitted under the influence of terror or 
because she felt herself in the power of the man, her father, there was no 
real consent.*’® 

6. Consent in criminal law. — Sir James Stephen defines consent in 
criminal law to mean consent freely given by a rational and sober person 

so situated as to be able to form a rational opinion 
c. » j c upon the matter to which he consents**.^ And he goes onto 

apmovcd hy^kmc- "consent is said to be given freely when it is not 

ricao jurists. procured by force, fraud or threats of whatever nature”.® 

Phis view has become established in America where 
Orton, J., enunciated the principle as follows : '‘When the mind is subjugated 
as well as the body, so that the power of volition and the mental capacity 
either to consent or dissent is gone, then the act may be said to be against the 
will *, and so also it may be said to be without consent. But when the mind 
is left free to exercise the will and to consent or dissent, then by consent 
responsibility for the act is incurred; where there is no such mental capacity, 
the quality of the act is indifferent, there can be no consent or dissent, and 
consequently no responsibility. The physical power may be overcome and the 
utmost resistance be unavailing yet the mind may remain free to approve or 
disapprove, consent or dissent.”® Of course, consent may be free, but it may 
have been brought about by fraud, misrepresentation or coercion. A person 
may have consented to a game with a sword in ignorance of the fact that it 
was tipped with poison; the wife may consent to intercourse with her husband 
in ignorance of the fact that he was suffering from a foul disease.^® In both 
of which oases the effect is the same as if there had never been any consent 
at all.^* 


7. Implied consent. — But so long as there is consent, and the consent 
is free, it is not necessary that it should be express or articulate. For it may 
be implied or given by implication, or inferred by conduct. So there may be 
and are cases in which silence implies consent. A modest girl may even 


1. Bell V. Hensley, Jones 131 ; State o. Wil- 
liams, 75 M. C. 134. 

2. Section 90, foet and Comm. 

3. Camplin, 1 Cox. C* G. 229; Ryan, 2 Cox. 
G. G. 115 ; Dec, 15 Cox. C. G. 579. 

4. Case, 4 Cox. C. C. 220 ; Flattery, 13 Cox. 
G. G. 388 ; Dee, 15 Cox. G. C. 579. 

5. Woodhurst, 12 Cox. G, C. 443 ; Dee, 
«upra. 

6. Woodhurst, 12 Cox. C. G. 443« 


7. Dig. of Cr. Law, Art. 224. 

8. Ibid, 

9. Whittaker t>. State, 50 Wis. 518. 

*0, Clarence, 23 Q,. B. D. 58. 

11. Section 90; iJe N. Jaladu, 1. L. R. 36 
Mad. 453 at pp. 456, 457 : 22 I.G. 168 t 15 
Cr. L. J. 24. JR. v, Hopkins, (1842) Car. 
& M. 254 followed] ; Soma, (1916) P. R 
17 (Cr.). 
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signify her consent to her lover’s proposal by *'No” uttered so as to denote 
a modest but real “Yes” : Nonquod dictumt sed quod factum in jure 
inspiciiur,'^ So where a customer enters a tradesman’s shop and 
picks up goods exhibited for sale; there is implied consent (a) 
to enteff (A) to handle goods, and {c) to appropriate them at the stated 
or reasonable price. So again, where a person has been a welcome visitor in 
the past, he may well assume consent to his continued visits, unless he has 
... had reason to believe otherwise. The term “implied 

sent consent” is then, so far as regards the criminal law, used 

crimioal law. signify either (a) consent by acts and conduct, or (b) 

consent presumed though never given or in any way 
signified. The examples above given illustrate the first 
sense; Ulus, (m) appended to Sec. 378 of the Code may fitly illustrate the 
other sense. **A being on friendly terms with Z* goes into library in ^’s 

absence and takes away a book without Z*^ express consent for the purpose 
merely of reading it, and with the intention of returning it. Here it is 
probable that A may have conceived that he had bis implied consent to use 
Z*s book. If this was A*a impression, A has not committed theft.” Why 
not ? Because A had .^’s implied consent to enter his library, and take on 
loan any book he required therefrom. In this case 'implied consent” was 
only a fiction. If was really no consent at all, but only the probability of 
obtaining one in other words, in imputing consent to Z >0 the case supposed, 
the law presumes consent because, having regard to human conduct and 
probabilities, it was highly probable, indeed, so probable that its existence 
may be assumed. It is, however^ an assumption all the same, and as such, a 
fiction, and being a fiction, its acope must be narrowly watched. For while 
it is true that there are facts which have to be assumed inhuman conduct, 
It is also true that human conduct is not invariable, and does not present 
uniformity. It must, therefore, be clearly established, by evidence from 
which the Court may be entitled to say that either the consent was not given 
owing to accidental causes or that it was given by act or conduct or the only 
way in which it could have been given. 

The question whether there was such a consent in a given case is there- 
fore a question of fact dependent upon the circumstances 
of each case. A large number of oases are to be found in 
the reports in which the only phase of the question 
illustrated is that which relates to consent to sexual 
intercourse. In such a case express consent is seldom to 
be looked for, and the only consent possible is implied 
consent which may be inferred from non-resistance and previous intimacy. 

IS sometimes said that the resistance required to overcome the imputation 
ot consent rnust be to the utmost of h^'r power,* but there is neither reason 
nor authority in support of this view. For a woman may find resistance 
unavailing and even more harmful, and she may therefore not resist more 
than IS essential to express her entire disapproval. And, indeed, more may 
not always be possible,* for the woman may be paralysed from fear 
'e/ronsed into submission, or she may have been overpowered bv 
sUe^gth number of accomplices, or from her own want of 


CxistcDCc of con- 
sent a question of 
fact dependent on 
circumstances of 
each case. 


1 . Croft .. Lumley. 6 H. L. C. 722. People o. Dohrinp, 59 N, Y. 374. 
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Of course, consent cannot be inferred from mere passivity without some- 
thing more. For a person may be aware of a plot to 
Consent cannot be commit a crime, and he may take no action to defeat it. 
inferred from mere may be quiescent and passive but he can be held to 

passivi y. have acquiesced in the nefarious act? It is said that the 

mere fact that facilities for the commission of an offence 
are afforded is no indication of consent.^ But one fails to see why it is not* 
Of course, if the facilities were afforded for detection of the offence, there 
is an explanation which is inconsistent with the presumption of consent* 
But without anything to suggest a definite intention, the usual indicia will 
undoubtedly lead to the usual inference. Suppose, for instance, that 
expecting a burglary a person puts out the lights, the question whether 
the person was or was not privy to the burglary depends upon the intention 
with which the lights were extinguished. If the person blowing out the light 
was a maid servant, her conduct would, to say the least, be suspicious. If 
she had, moreover, left the entrance door unbolted, she could not be justly 
suspected of complicity. But if suppose the person putting out the lights 
and leaving the entrance door unbolted were the owner, his conduct would 
be attributed to very different motives.* He may, for instance, be presumed 
to have laid a trap for the burglar; but that would be natural, though not 
the only presumption, for if the furniture had been heavily insured against 
burglary, it may be that the owner was plotting to defraud the insurance 
company. 


8. Doctrine of obvious risks* — Another class of cases in which 
implied consent is inferred is that in which the risk of barm is obvious and 
visible. Such trades, for instance, as involve the handlingj^of machinery for 
acids or explosives or the like, naturally offer risk which persons engaged 
therein are presumably aware of and which they have impliedly consented 
to.* Apart from the special provisions of protective enactments, the 
presumption arising out of service is that the servant consents to the hazards 
involved in his service. And be cannot complain on the ground that the 
chances of his risks might have been minimized if his employer bad taken 
greater precaution. “Having consented to service in the way and manner 
in which the business was being conducted, he has no proper ground of 
complaint, even if reasonable precautions have been neglected. * 


9. Trap to detect crime. — The laying of traps is a perfectly justifi- 
able method of detecting crimes. One may have marked prope^y in such 
a position that if stolen it may be identified; another may offer illegal 
gratification in coins or notes marked for the same purpose ; a^ third person 
may play an accomplice and assist in the commission of a crime, but the 
criminal cannot in any case contend that those facts in any way mitigated his 
crime.® So it was said in an American case that “the fact that B was willing 
to assist in and facilitate the detection and arrest of the criminal does not 
amount to a consent to the commission of the crime, nor will the mere fact 
that there was a detective with (apparently assisting) the appellant in the 
commission of the crime constitute a defence.^® 


1. 1 Wbarton*s Criminal LaxOt 164. 

2. Cgginton. Leach G. C, 913 : 1 Stephen's 
Criminal LaiOt p. 257. 

3. Einplcyer's Liabilities Act, 1880 ; Mem- 

bery v. Great Western RIy. Co , 14 App, 
Cas. 198 ; Yarmouth v. France, 19 Q,. B. 


D. 647 at p. 661 | Tbrussel v« Handyside, 
20 Q. B. D. 859. 

4. Sullivan v. India Manufacturing Co,, 113 
Mass. 396. 

5. Eggintoo, Leach G> G. 913. 

6. State V. Strickney, 55 Kan. 308. 
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The principle underlying this and similar cases has not been stated, but 

Illeeal act cannot ** ” obvious. No person can justify an illegal act on the 
be ^ .iuatificd on of consent. If it were otherwise, the assistance 

ground of consenta received from abettors and accomplices would be a 

material element in mitigating the crime. But it is not. 
consent can at one for a public wrong. There are, 
however, some offences in which consent operates as a condonation of the 
crime* ^och an offence is adultery^ which, however, is not even a crime 
in England. Other offences affecting human life, limb or liberty, are also 
affected by the presence or absence of consent. In fact, suoh offences may 
be generally sub-dwided into two olafses, viz. (a) those which are complete 
independently of consent, and {b) those in which consent is a sufficient 
justinoation. Instances of the former are given in the next paragraph* 

instances of the latter are hurt caused during employment or in game! 
or in rape* and theft.® s » 


10. Operation of consent on crime. — Instances have .been already 
given of offences in which consent has the effect of negativing- criminality. 
It has been said that where the offences are of a public character, consent 
does not vary their nature or effect their penalty. Such are offencs against 

the State, ^ those relating to the Army, Navy and Air 
Offences of a public Force® or those effecting the public tranquillity,® offen- 
charactcr. by or relating to public servants, which cannot be 

, minimised by consent ; indeed, in cases of the receipt 
ot illegal gratifioatioD, in which money is received by consent, the consent 
in no Way affects the crime. Offences against public justice,’ and those 
relating to stamps, coins,® weights and measures* are for the same reason 
independent of consent. On the other hand, consent may mitigate or even 
excuse some of the offences described in Chapter X.'® Offences relating to 
religion are necessarily dependent upon consent, while those effecting the 
human body depend upon consent only in cases covered by this and the 
next two sections. It will thus be seen that the value of consent varies in 
the inverse ratio with the gravity of the crime. And in the case of public 

crimes It has no place at all. And even in other cases its operation is 
controlled by public policy. 


11. Sports and pastimes. — The question whether harm caused in a 
game is ov is not justifiable does not depend merely upon consent, but upon 
e lawfulness of the game. If the game was unlawful which means if it was 
one against public morality or public policy, then the hurt caused therein even 
oy consent is punishable ; or in other words consent is no defence to an illegal 

illegal and injurious to the public So where persons, 
_ g ge in prize-fights which are illegal, commit assault upon each other 
punishable m spite of their consent.” But hurt legitim. 


they are 


legitimately caused 
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888 . 

2. Section 375, pojl. 
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7. Sections 191 — 229. 
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in mainly sports and pastimes entered into for health or recreation, such as 
fencing, boxing, football, single-sticks, wrestling by consent, playing at cud- 
gels, fencing, archery and the like is justifiable in ac- 
Justification for cordance with the rule here enunciated. But the reason 

games a“dp'^imJ“ that hurt is justifiable even in these games is because the 

causing of hurt is inevitable but is not the primary object 
of the game. If, therefore, the game is made a pretext for causing hurt, 
it becomes tbe primary object, and it is not then justifiable, since it is 
necessary that even in a legitimate game, proper caution and perfect fairplay 
should guide both parties. 


Manly sports and pastimes are encouraged because they afford healthy 

exercise and develop a martial spirit, and they are not 
Sports and pastimes illegal merely because they expose the participants to 
when become illegal. some risk of harm. But the law can tolerate no contest 

in which the risk of harm is out of all* proportion to 
the advantage derived from the game. And this is specially the case where 
persons employ deadly weapons or where the game is played in a manner 
involving the breach of peace. It is for this reason that prize-fights are 
condemned.’ Indeed, it may be laid down as the one test of legality 
in such cases that, if bodily harm is not the motive on either side, the game 
is legal. But its legality will be seriously shaken if the weapons employed 
are deadly or dangerous, or the game is played from mercenary motives 
and draws a large crowd, or being in itself a perfectly fair game, persons 
engaged therein do not observe its rules, but whether through heat or anger 
inflict upon each other more injury than would be fair in a friendly contest. 
While there is nothing unlawful is spearing, it becomes illegal if the co™* 
batants fight on until they are so weak that a dangerous fall is the result. 
Again while wrestling is perfectly legal it would be an assault, if after a 
combatant cries truce or is vanquished, the other continues to pummel him 
and thereby cause injury. 


Factor deterroiniog 
lawfulness of game. 


12. Unlawful games. — A'> regard? unlawful games, the question 
depends not so much on the antiquity or popularity of the games a» upon 

their nature and the risk they involve to life and limb. The ® 

force does not render a game illegal unless the force em- 
ployed involves danger to life and limb. A gladiatorial 
contest which made the Roman’s holiday would un- 
doubtedly be regarded as wholly illegal nowadays. 

The modern Spanish bull-fight, though a 

would be condemned as illegal in this country A tilt or tournament was. 
once upon a time, the favourite pastime of Englishmen, but it was neverthe- 
less held to be illegal even though it may have been commanded by the 
Kins, for even ^he King’s commandment would not justify or excuse a person 
who killed another in a tournament, because the commandment itself was 
illeeal ^ So fencing with naked swords is illegal though playing with foils 
is legal so long as there are buttons at the end of the foils. Duels are, of 
course, illegal and all taking part in them are equally guilty as aiders and 


1. Perkins, 4 G. & P. 537. 4. Per Stephen, J„ in Coney, 8 Q.. B. D. 534 
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(1878) 14 Gox. G. C 83, 1 Hale P. C. 472 ; Foster, C. G. 259, 260: 
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Legality of the extent 
of harm judged by 
the intention or the 
knowledge. 


abettors,* though it oan no longer be maintained that mere presence consti- 
tutes the spectators as aiders and abettors.^ 

13. Extent of justifiable harm. — Assuming then that there is consent 
and It was given for a lawful purpose, the amount of justifiable injury that 

the limit prescribed by the section, the 
measure of which is not the actual harm but the harm intended or foreseen. 

In this connection two points call for notice. Firsts 
the legality of the extent of harm is judged not by the 
consent given, but by the intention and knowledge 
of the person causing it. If he intended or knew that 
death or grievous hurt would be the result of the 
... j , harm, he is liable for whatever harm may have been 
caused independently of any consent of the other party. One person may 
request another to kill him, but he has no right to kill him by request. The 
question then, being dependent upon the intention or knowledge of the doer, 

of^P^h^A wh^ich must necessarily depend upon the circumstances 

AC foregoing considerations are for this purpose material 

is subject. Secondly, 

the harm was not initially intended or known to cause grievous hurt then 
Harm due lo mis- the fact that the harm actually caused was grievous or 
adventure. more is immaterial. The two points may be illustrated 

wrestlimy If u J^^®**®**^® to the harm caused in a duel and a 

dea?h InTfhhoK parties intended 

1 g the injury caused may be slight, the. party causing it is 

Examples. liable irrespective of consent. On the other hand, in a 

hurt It ic a fa-r match there is no intention to cause grievous 

b^laks the Lnp*^^f strength, but if perchance an awkward throw 

would be attributed t^misidienture 

have been”®rende^pH%'’r®^^^^^^ middle-aged Burman. believed himself to 
or his r?^ht charms and asked the accused lo try a dao 

and infliotPH a The accused believed in the assurance of the deceased 

his arteries requested, with the result that 

See. 304 but on^nrf”l He was convicted under 

section and Sec 90 thp strength of this 

cause nor knew that’hp holding that the accused neither intended to 

the deceased.3 ^ ^ the death, of 


be op\t’ati^**oom^t* section enacts that in order to 

be then above eighteen years ofl^pp "o'? the harm and he must 

consent of other^oersonf thp ^ where ha^m is caused with the 

the provisions of Sec fiO ^ ^ inflicting it may still be protected under 

lastly, it may be a r.i VaIP^ ® c® “ade out or, 

no consent at all Daqat* ; nnder Sec. 92, in which case there need be 

the section requires that these two later cases for future consideration, 
^^lon^uires that acts sought to be justified under it must be shown 


I. 
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to have been consented to by the sufferer himself. therefore, a person 
is forced to play a perfectly legitimate game and suffers injury, it is not 
iustifiable The fact that in such a case the consent of some other person, 
whether parent or master, had been obtainedi is immaterial. And as the 
person consenting must be above eighteen years of age, what becomes of persons 
below that age of discretion? Their case is apparently not met by the 
subsequent sections, which refer toother contingencies. Such a person is 
then incapable of joining a lawful game under the conditions which prevail 

in the case of male combatants. 


15. Punishment by Panchayat. — In a case, the complainant having 
molested a Chamar girl, some 200 Chamars armed with collected 

together and determined to punish the complainant, caught hold of him. 
Three persons of the locality intervened and tried to bring about a settlement. 
They along with other accused who were relations of the girb collected a 
Panchayatt and with a view to avoid other harm tu the complainant and 
with his consent, the panchayat decided to take him round the village with 
a blackened face and give him a shoe beating. The decision having been 
carried out theer persons who intervened and the other 
prosecuted for offences punishable under Secs. 323 and 506, I. P. O. 
Holding that the accused were entitled to the benefit of the exceptions 
contained in Secs- Bland 87^ Penal Code, it was observed : ^^n ordinary 

circumstances such a conduct would not be tolerated ; and those responsime 
for it would be dealt with according to law. But, in a case like tbis, when tne 
accused persons acted bona fide, without any criminal intent, m order to save 
the complainant from serious consequences, resulting from his own indecent 
behaviour, with his consent obtained in writing and for his benefit, th 

posi.ion is entirely different .... It is true that if an act » " 

the sense of being in itself a oriminal act, it cannot be 
because the person to whose detriment it is done consents to it, but 
many acts, the commission of which in the creumstances mentioned in tne 

section (Sec. 87) may not amount to an offence.”' 

88. Nothing, which is not intended to cause death, is an 

offence by reason of any harm which it may 
Act not intended causc or be intended by the doer to cause, or 

to cause death, done known bv the doer to be likely to cause, to 

[lith for person’s person for whose benefit it is done in good 

benefit. faith and who has given a consent, whether 

express or implied, to ’suffer that harm, or to take the risk of that 
harm. 


n/ustratioH 

* 

A a sureeon knowing that a particular operation is likely to cause the 
death of who suffers under a painful complaint, but not intending to cause 
^ “ death; and intending, in good faith benefit, performs that operation 
on with consent. A has committed no offence. 


1, Bishambher v. Roomal, A. I R- 1951 
All. 500 at pp. 501, 502 : 52 Cr. L. Ji 


179 , 
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1. 

Analogous law. 

7. 

2 , 

Principle. 

8. 

3. 

Meaning of words, 

9. 

4. 

Harm intended to benefit. 

10 . 

5. 

Act must be beneficial . 

11. 

6. 

Act must be done in good faith. 



Only care and attention required. 
True teit of proper care. 

W^t circumstances are material. 
Evidence of qualified medical men. 
Corporal punishment by schoolmaster. 


1. Analogons Law. — Under the last section the intentional causing of 
death or of grievous hurt cannot be justified by consent. Under this section 
unintentional causing of grievous hurt or death is justifiable. The reason is 
that under the last section there was no question of benefit to the complai- 

nant, whereas in this the act is done in good faith and for the benefit to the 
injured. The illustration makes it clear that the section has direct reference 
to an operation performed by a surgeon, though the section may have a 
wider application. This section enacts a rule in harmony with English law 

Rule in harmony 'Y®* proposed to be thus stated in the English 

with Eoglish law. Criminal Code Bill of 1879 : ^^Every one is protected 

from criminal responsibility for performing with reason- 
able care and skill any surgical operation upon any person for his benefit 
provided that performing the operation was reasonable^ having regard to 
the patient s state at the time; and to all the circumstances of the case.*^ 


The fact that a person performs an act in good faith and for the benefit 

ol another does not entitle him to perform that act forcibly upon him even 

though the person on whom benefit is sought to be conferred be fooiiah in 

denying to himself the benefit which the other intends to confer on him 

Consent IS, therefore, necessary, though it need not be express, and may 

even be implied. The resultant harm may be great, causing even death, but 

intended. It will, thus, bo seen that a person working for 

the benefit of another is given a greater latitude than one who inflicts harm 
in sport or play. 


« working for the benefit of another is given 

on^v latitude than is allowed to one acting merely with consent. ^The 

hi8 case IS that he should not intend to cause death 
though he may know that death will be caused. Here, since death of a 
person was probably certain without the benevolent interference of the 
other party, the law permits him to barter one chance for another. The 

illustration appended furnishes an apt example. Z is there 
suffering from a painful malady If it were curable 
Without an operation there would be no necessity for A’s 

will nrobablv rfn immediately cause death, but it 

is i and in the meantime cause the sufferer pain. The sufferer 

U between the chance of a cure Ld death, and he 

him ’^^nd’ wtho^o "" -^8^0“ wiU opeV^te^ on 

the ilIustr^on?*ofw intended to cause death^i In 

to cure, intentinns.lf*' tinder the above para. No. 2, if the surgeon, pretending 

at the other in patient, or the sportsman deliberately aims 

Tp oc ^ be responsible for their act. The 

4* tr* C* — Qb 
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clause xneans that the doer must intend not only not to cause death, but his 
act must be dene in good faith and fer his benefit M^bich means that the in* 
tention must be to confer benefit and not to caute death. *‘Or intended by the 
doer to cause^^, that is, if the doer intends to cause any harm short of deathi 
it is no off ence if (i) he did not intend to cause his death, (it) the act done 
was for his benefit, (m) it was done in good faith, and (ip) the sufferer was 
apprised of the coming harm to which he had expressly or impliedly consent- 
ed. “For whose benefit it ir dene'* : The explanation added to Sec. 92 says 
mere pecuniary benefit is no benefit within the meaning of Secs. 88, 89 and 
92. 

4 , Harm intended to benefit. — The scope of the rule here 
enunciated has been already discussed elsewhere. The section enacts 
that consent justifies any harm short of intended death even though 
the harm may result in death, if only it was caused for his benefit 
and in good faith. These words control the whole section, as do the com- 
mencing words : “Nothing which is not intended to cause death.'* These 
three restrictions form the exceptions to the rule, for they lay down that (i) 
no one shall under any circumstances be excused for causing another’s death 
if he so intended it, or (ii) if it was not caused while doing an act for his 

benefit, and (tii) which was not done in good faith. 

The three restrictions the act of the accused is not blameworthy, 

form exception to the jjg jg guilty of any harm including death, even 

though he may have known that death was likely, and 
even though he may have intentionally caused any harm from which he may 
have known that death would be caused. In the choice of evils a person may 
well be left to be his own judge. 


5. Act must be beneficial,— The first condition postulated is that 
the act* done must be beneficial and as has been explained elsewhere,* the 

“benefit” here contemplated is not a “mere pecuniary 
Bcntfit if merely a benefit,” which implies that it may be a pecuniary 
pecuniary benefit. benefit if it is also a benefit of some other kind, as, for 

instance, it may be for the benefit of his life, health or body. He may ex- 
pect a legacy if he lives up to a certain age. It may then be also for his 
necuniarv benefit. But if the harm cause only a pecuniary benefit, it is not 
rhpnefit within the comprehension of the rule. For instance, a person may 
desivf as did the beggar mentioned by Lord Coke, to amputate h.s arm so 
aesir^ a» successfully. The harm contemplated would have con- 

m re pefunlar^'betfi" of the sufferer, but that beneht would be 
the result of imposture. So there is a class of persons in this country who 
uet themselves emasculated with a view to obta.nmg service m a harem or to 
follow The occupation of ‘-nautch girls”. If, therefore, a-person engages 

emasculate him, the question may be whether the performance 
anothe would be legal. It was so held in a case* in which a man 

ot sue p over 18 years of ago engaged a party of eunuchs to 

Unskilled manner of emasculate him, whereupon they, being persons un- 
operations. skilled and unqualified to perfom the operation, simply 

t off his private parts without proper ligatures, in consequence of which 
man died. It was held that the accused could not claim exemption under 
this section.^The same view was taken in another casein which the prisoner, a 


1. Section 92, Expl. 

Babvlsn Hijrab.-S W, R, 7, 


3 , 
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Kabiraj, performed an admittedly dangerous operation of cutting out the 
internal piles by an ordinary knife, in coniequence of which the patient died 
the next day.* Mutilation or disfigurement of one’s body is^ then not a 
•'benefit” within the meaning of the section though it may be justifiable on 
the ground that it was suffered to avert a greater evil. In the case last cited 
the Court placed some emphasis on the unskillful manner in which the opera- 
tion was performed. But if the operation was itself illegalf no skill used in per- 
forming it would alter its nature or affect the punishment. But where the 
operatiou is itself legal, the exercise of care and attention is a necessary 
prerequisite for they are implied in the doing of an act in good faith* which 
the rule enjoins. 


6. Act must be done in good faith. — Now as the exercise of care 
and attention does not postulate any technical skill but only such skill as a 
man of ordinary prudence and intelligence may command, it follows that it 
is by no means a necessary ingredient of the section that the assistance ren- 
dered should be by one specially qualified to render it. So it has been held 

in England that a physician or surgeon need not be a 
surgeon regular or licensed one to be entitled to exemption.* 

title exemption. Blackstone says that "if a physician or surgeon gives 

his patient a potion or plaster to cure him, which, 
contrary to expectation, kills him, this is neither murder nor manslaughter, 
but misadventure; and he shall not be punished criminally, however liable 
he might formerly have been to a civil action for negligence'or ignorance ; 
but it hath been holden, that if it be not a rtgular physician or surgeon, who 
administers the medicine or performs the operation, it is manslaughter at the 
least. Yet Sir Mathew Hale very justly questions the law of this determina- 
tion ; since physic and salves were in use before licensed physicians and 
surgeons, wherefore he treats this doctrine as apocryphal, and fitted only to 
gratify and flatter licentiates and doctors in physic, though it may be of use 
to make people cautious aud wary, how they meddle too muoh in so danger- 
ous an employment.”^ 

Certainly, a patient who puts himself under the treatment of a medical 
practitioner qualified or otherwise gives an implied consent to suffer the harm 

and to take the risk. There is no doubt about it ; 
but where the medical practitioner so called, is not 
qualified or begins to apply a medicine which no man 
in his senses would dare to apply, the consent is not a 
consent obtained in good faith. Good faith always 
implies due diligence and caution. In the case of a 
person who offers to treat others, this diligence and caution do not merely 
refer to the moment the act is done, but also to the learning and the expe- 
rience the doer has to have acquired earlier. If a person sets out to be a 
doctor without knowing anything of the job, and tries to do the best he oouJd 
under the circumstances, still he would be acting in bad faith, because he 
has set himself up as a doctor without the appropriate education, training 
and experience. Similarly, when a person administers quantities of a poison 
or a drug known to everybody and to him particularly after his experience as 


Consent on the part 
of patient and good faith 
On the part of medical 
practitioner are interde* 
pendent. 


1. Sukarao Kabiraj o. Emperor, I. L, R. 14 
Cal. 566. 

2 , Section 52, ante. 

3. 1 Hale P. G. 429. 

4 , 4 Black, 197. It may be added that this 


view has since been unanimously adopt- 
ed by the Courts ; Crick, I F. & F. 519 ; 
Webb, I M. & Rob. 405; Crook, 1 F. & F. 
521; and cases cited poet. 



iNblAN jPENAL COfaE 




a deadly poison, pretending to treat his patient, there is no good faith at all. 
The two elements of consent on the part of the patient and of good faith on 
the^ part of the medical practitioner are interdependent and nobody can 
claim th» benefit of this exception without good faith. ^ 


7. Only care and attention required. ~It has thus been long since set- 
tled that what is required is care and attention, not necessarily special skill and 
knowledge. This was clearly laid down by Hullock, B., in a case in which the 
prisoner had been arrainged before him for compassing the death of a person by 
thrusting a round piece of ivory against his rectum. **lt is my opinion that it 
^ . makes no difference whether the party be a regular or 

tion and ToTspecia “Vk'n ^"egular surgeon; indeed, in remote parts of the 
and knowledge, country, many persons would be left to die, if irregular 

surgeons were not allowed to practice. There is no 
doubt that there may be oases where both regular and irregular surgeons 
might be liable to an indictment, as there might be cases where, from the 
manner of the operation, even malice might be inferred. ... In the present 
case to evidence has been given respecting the operation itself. It might have 
been performed with the most proper instrument and in the most proper 
manner and it might have failed. • . .it would be most dangerous for it to 

get abroad, that, if an operation performed either by a licensed or unlicensed 
surgeon, should fail that surgeon would be liable to be prosecuted fot man- 
slaughter.^’^ So in another case, the prisoner has been known to act as an 
accoucheur among the lower classes of people, and as such safely confined the 
deceased, but two days later the deceased suffered from a prolapsus uiery which 
the prisoner, mistaking to be a part of the placenta, attempted to pull out, and 
in so doing he lacerated the uterus and severed the measentric artery causing 
the death of the patient* The prisoner was thereupon indicted for murder 
but Lord Ellenborough, G. J., charging the jury said, that, <qhough the 
accused was not a qualified accoucheur the fact that he had confined many 
women at different times showed that he had some degree of skill and the 
only question that remained was whether there was any want on attention of 
his part amounting to criminal negligence.**^ 


8, True test of proper care.^But want of care must depend upon 
the circumstances of each case. Where, for instance, a quack induced a person 

two of whose relations had died of consumption, to 
Test of proper care pi^ce herself under his treatment stating that she 
would should die unless she became his patient, and there- 

cumita c s , applied a noxious liniment which produced 

a wound which the prisoner went on describing as an improvement, and which 
he did nothing to stop and to which she eventually succumbed in a fortnight, 
it was held that the prisoner had been guilty of gross imposture and that 
he could not be acquitted.^ In this case the prisoner was able to produce 29 
witnesses who had been patients of the prisoner, and were satisfied with hit 
skill and diligence; but nevertheless the jury found him guilty, because he 
had applied a dangerous ointment in a reckless manner and had, moreover, 
hoaxed the deceased with false assurances of her improvement, in spite of 
her ulcer which was mortifying and suppurating and growing worse from 
day to day. 


1* Juggaukhan Jamsbankhaa o. State, 2. Van Butche), 3 G. & P. 629. 

A l.R. 1963 M, Pj 102 at p. 103 : 1963 3. Williamson, 3 C, & P. 635. 

M. P. L, J, 839. St. John Long, 4 C, & P. 398, 
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Whether the care and attention employed in a case has been'* adequate 

and propcr Diay be judged by the effect produced.’ 
care and auction And SO Bolland, B., observed in the same case: To my 
judged by the effects pro- mind it matters not whether a man has received a medi- 
<iwccd. cal education or not; the thing to look at is. whether^ in 

reference to the remedy he has used, and the conduct 
he has displayed he has acted with due degree of caution, or on the contrary, 
has acted with gross and improper rashness and want of caution. I have no 
hesitation in saying for your guidance, that if a man be guilty of gross negli- 
gence in attending to his patient after he has applied a remedy or of gross 
rashness in the applcation of it and death ensues in consequence, he will be 
liable to a conviction for manslaughter.*’^ The two cases instituted against 
one St. John Long aptly illustrate the operation of this rule. In the one case 
the prisoner had been visited by his patient, of whose condition he was made 
aware from day to day, in spite of which he went on asserting that the 
symptoms seen were just the symptoms to be expected in a case of cure, 
whereas in the second case the prisoner had applied probably the same 
liniment, but after the application he did not know the whereabouts of his 
patient and when he did, she was already under the treatment of another 

person. Consequently the jury convicted him in the first case and acquitted 

him in the other. 

9. What circumstances are material.— The amount of care and 
attention required in a given case depends no less upon the nature of the 
disorder, the character of the medicine used, than upon the education and 

Persons acting with of the prisoner. The same latitude cannot 

mercenary motives and allowed to a person working from mercenary 

these inspired by charity, motive*, as to one whose act was inspired by charity 

and benevolence. A person who handles a dangerous 
. poison, iuch as morphia, cannot be excused on the 

ground of mistake if he had administered it without weighing it • So where 
a person, not a regular practitioner, administered lobelia, a dangerous medi- 
cine, It would be for the jury to say whether he had not acted bo- rashly and 

carelessly as to cause death.* So where the disease from which a person is 

suffering ,s such as requires skilled medical aid it would be sheer recklessness 

a quack to perform the operation whatever may have been 

is not one of consLt, but the 

con«nf s i ^ attention independently of 
iV ynkiHed practitioner should be as cautious in not performine 

?K®orant°’’"s“o*‘Go*rrh‘" "‘‘’*"8 dangerous drugs, of the use of which he i, 

with^nr^ administer a dangerous medicine, it is his duty to administe^ it 

JlauEhUr'^" he is guilty of man- 

ughter. St. John Long was convicted because he had applied a dan 

gerous ointment in a reckless manner. (r« para. No. 8 above^ So wW 


1 . 

2 . 

3. 

4. 

5 . 


Per Barley, B., in St. John Long, (2Qd 
case), 4 C. & p. 423. 

St.John Long, eupra, 

McLeod, 12 Cox. C, C. 534. 

Cpick, I F. & F, 519, 

Spillcr. 5 G. &. p. 333 ; Lamphicr e. 
Phipmn. 8 C. & P. 475 j Spilling, 2 M. & 
Rob. 107 I Moakes, 4 F, & F, 920, 


6 . 


7. 


Markups, 4 F. & F. 356 j CharaberJain, 

10 Goxs G. G, 486 ; Bull, 2 F. & F. 201 ; 

Ruddock e. Lowe, (1865)4 F. & F. 519. 

Bull, 2 F. & F. 201 ; Nanny Simon's 

Joseph Webb, 
(1834) 2 Lewin 191 ; Johnci v. Fay, (1865) 

4F. F. 525. 


6§6 


iNbtAlj Pfel^AL cobfi is. 44 


a blaclKsmith applied mercury to a tumour due to canoeri in consequence 
of which the patient died of poisoning ani the medical evidence showed 
that though the deceased would have died of cancer, still his death was 
accelerated by the medicine, it was held that having regard to the prisoner’s 
education and employment, it was almost want of skill in the prisoner to 
use the dangerous substance in the manner it had been, but the question 
was left to the jury who found the prisoner guilty*^ 

10. Evidence of qualiHed medical men. — In such cases where 
want of care and caution in the prisoner is alleged^ the evidence of qualified 
medical men is admissible for th? purpose of showing that the disease 
sought to be cured was serious, or that the medicine employed was unsuit- 
able and dangerous. But the prisoner cannot call evidence to show that he 
had successfully treated others for similar complaints for the question to be 
inquired into is not the general competency of the prisoner but his compe- 
tency in the particular case.^ 


Lastly! the greater the education of the prisoner, the greater will be the 
amount of cave and attention required. As Tindal, G. J., said ; '*^Every 

person who enters into a legal profession undertakes 
to bring to the exercise of it a reasonable degree of 
care and skill. He does not undertake, if he is an at- 
torney, that at all events you shall gain your cause, 
nor does a surgeon undertake that he will perform a 
cure nor does he undertake to use the highest possible degree of skill ; there 
may be persons who have higher education and greater advantages than he 
has, but he undertakes a fair, reasonable and competent degree of skill.* 


Greater the education 
greater the amount of 
care and attention re- 
quired. 


These principles equally apply to other persons requisitioned for assist- 
ance. A fellow sportsman cannot refrain from firing to rescue his comrade 
from the grip of certain death, merely because his shot might miscarry and 
kill the very person he intended to save. The test in both cases is the sam^ 
Did he act for the benefit of the other, and had used proper care and 

attention ? 


11 Corporal punlsliment by schoolmaster.— When a child of over 
12 veaVs of age goes to a school, it may be assumed that the child gives an 
implied con ®nt to subject itself to the discipline and control 
authorities and to receiving such 

consen. to suffer harnt may 

be given by a person over 12 year* of age. 

, • that having regard to the peculiar position of school 

u in the nat^ thing! have authority to enforce discipline 

teacher he must m tbe ^ 

Reasonable and authority would amount to a denial all that is 
moderate barm to pupil desirable and necessary for the welfare, discipline and 
by school teacher. education of the pupil concerned. It can therefore be 


1 Grookt I F. & 521« ^ j o V 

2 PdfMaule.J., in Whitehead, 3 G. K, 

^ 202 * explaining Williamson, 3 C. & P. 

635 as follows: “In Williamson the 
witnesses were asked generally ca«s« 
ici* 7 Uia€. Neither on the one hand nor 
on the other can other cases be gone into, 


3. 

4. 


The attention of the jury must be 
confined to the present case.** 

Lamphier v. Pbipson, 8 G. & P. 475, 

G. B. Ghatge o. Emperor, A. I. R- 1949 
Bom. 226 at p. 228 i 50 Cr. L. J. 789 : 4 
D L. R. Bom. 43; 31: Bom. L. R. 
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assumed that when a parent entrusts a child to a teacher, he on his behalf 
impliedly consents for the teacher to exercise over the pupil such authority. 
Of course, the person of the pupil is certainly protected by the penal provi- 
sions of the Indian Penal Code. But the same Code has recognised exceptions 
in the form of Secs. 88 and 89. Where a teacher exceeds the authority and 
inflicts such harm to the pupil as may be considered to be unreasonable and 
immoderate, he would naturally lose the benefit of the exceptions. Whether 
he is entitled to the benefit of the exceptions or not in a given case will 
depend upon the particular nature, extent and severity of the punishment 
inflicted. The principle of Sec. 89 would be available even to a case of a 
child above the age of 12 years.^ 

Merely because a teacher administering corporal punishment to a 
student aged 13 years exceeded limits prescribed by the administrative circular 
of the Board of Secondary Education, it cannot be said that he has deprived 
himself of the protection given to him under Sec. 88 of the Indian Penal Code, 
because the circular of the Board of Secondary Education cannot and does 
not override the provisions of the Penal Code. The mere fact that he exceed- 
ed the limits prescribed by the circular of the Board of Secondary Education 
does not prove that the teacher did not act in good faith. 

The English law also recognises that while the child is at school, the 
schoolmaster is in the position of a parent, that the parental authority is 
delegated to the schoolmaster and the schoolmaster represents the parent for 
the purposes of correction.* The Rangoon High Court has held in Emperor 
V. Maung Ba Thaungi^ that the schoolmaster can inflict reasonable corporal 
puinshment. In that case a schoolmaster was prosecuted under Sec. 323 of 
the Indian Penal Code for beating a boy of the school with a cane. It was 
held that the schoolmaster had committed no offence in view of Sec. 89 of 

the Indian Penal Code because the schoolmaster acted bona fide in the interest 
of school discipline. 


The Madras High Court has held in Sankunni v. Venkataramaniy^ that a 
* delegate of the parent may for the purpose of correcting the 

tr- L moderate and reasonable corporal punishment. The Bombay 

High Court has also held in G. B. Chate v. Emperor that a school teacher 
commits no offence, if he inflicts moderate corporal punishment on a pupil. 
In that case the boy was 15 years of age and the school teacher gave 5 or 6 
strokes with a cane as the boy was guilty of misconduct in his class. It was 

r Q ^ oo committed no offence in view of the provisions 

or bee. 88 of the Indian Penal Code as the punishment was for correcting the 
boy and for maintaining school discipline.* 


89. Nothing which is done in good faith for the benefit of 

.Act done in good ^ P^rson Under twelve years of age, nr of un- 
faith for beneSt of child sound mind, by or by consent, either t xr ress or 

Wcon^mo^''^ardiaL'*'‘ implied of the guardian or other person having 

lawful charge ot that person, is an offence by 


1 . 

2 . 


M Nateaan o. State of Madras. A. 
1962 Mad. 216 at p. 218 ; 1962 All. ^ 
(SupJ 27. 


Ku/e Regina v. Hoplcy, (1860) 2 F, 
icary t>. Booth, (1893) I t 




3, A. I. R. 1926 Rang. 107. 

A I. R. 1922 Mad. 200. 

5. A. I. R. 1949 Bom. 226. 

6. Ganesh Chandra Saha v. Jiw'Ral, A.I.R, 
1965 Cal. 32 at pp. 33, 34 ; 68 C. W. M, 
1081. 
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reason of any harm which it may cause or be intended by 
the doer to cause or be known by the doer to be likely to cause 
to that person : 

Provided — 

Firstly , — That this exception shall not extend to the inten- 
tional causing of death or to the attempting to cause death ; 

Secondly , — That the exception shall not extend to the doing 
of anything which the person doing it knows to be likely to cause 
death for any purpose other than the preventing of death or griev- 
ous hurt, or the curing of any griveous disease or infirmity ; 

Thirdly , — ^That this exception shall not extend to the volun- 
tary causing of grievous hurt, or to the attempting to cause griev- 
ous hurt, unless it be for the purpose of preventing death or griev- 
vous hurt, or the curing of any griveous disease or infirmity ; 

Lourthly , — ^That this exception shall not extend to the abet- 
ment of any offence, to the committing of which offence it would 

not extend. 


Illustration 

A, in good faith, for his child’s benefiti without hU child's consent, has 
his child cut for the stone by a surgeon, knowing it to be likely that •he ope- 
ration will cause the child's death but not intending to cause the child s 
death. ^ is within the exception inasmuch as his object was the cure of the 

chlld.^ 

SYNOPSIS 


1. Analogous law, 

2. Principle, 

3. Meaning of words. 

4. Consent by guardian. 

5. Corporal punishment by schoolmaster, 

6. Right of schoolnoaster outside school. 


7 . •'Person of unsound mind.** 

8. ‘'Benefit.** 

9. “For the benefit of a person under 12 

years of age.** 

10. “The age uf consent,** 


1 Analogous law.— This section was Cl. 71 which the authors justifi- 
ed on the ground that, as the harm here inflicted was on a lunatic or on a 
child under 12 years of age, something more than mere good feith and benefit 
was necessary. This is provided in the four provisos. The authors had 
aoDended six illustrations to their note of which only 111. (rf) was enacted 
while the other five were committed. These related to the parent chastising 
his child or confining it for its benefit or to prevent it from falling into the 
hands of kidnappers; but if he emasculated his child or abetted a rape upon 
his daughter, though for pecuniary benefit, his consent would not exempt 
him. The illustrations are covered by the provisos.® 


u “Good Faith**, Sec. 52 


2. Note P. Reprint 109» 
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2. Principle. — The section empowers the guardian or other person simi- 
larly situated to inflict harm either himself, or consent to its infliction by 
another, but it requires that the inflictionof harm «hall, as in other cases be ft) 
“done in good faith/* (*i) “for the benefit of the person” and further that 
though done in good faith and for the benefit of person, it is not an act which 
is immoral or illegal (s€e para. no. 1 above). 

3. Meaning of words .— dons . . .in good faith for the benefit af 

a person" : ‘<Good faith** has been defined in Sec. 52, and its sense generally 
sat out under Sec. 87. “Benefit** here does not mean a mere pecuniary benefit- 
see 111. (e) of the original Draft Code.* *‘Of unsound mind" for the meaning of 
which see under Sec. 84. The term is, however, used here in the wider sense as 
denoting a person who has lost control of his cognition, emotion or will. Guardian 
or other person having lawful charge" : The word “lawful** does not quality the 
word “guardian” but “other person” having charge of that person. A guardian 
de]ure or de facto may] validly consent* ; only if the consent required is of 
“other person,” he muat be one in lawful charge of the person. The section is 
really intended to exclude an officious intermeddler in no way interested in 
the welfare of the child or insane person, ai the case may be. 


If consent is given under a misconception of facts, it would not be a 

valid consent. A consent given on a misrepresentation of facts is one given 

under a misconception of facts within the meaning of Sec. 90, I. P. C., and 
as such is not useful as a consent under the Penal Code, A misrepresentation 
as to the intention ofa person stating the purpose for which the consent is 
asked is a misrepresentation of a *^fnct** within the meaning of Sec Softhe 
Evidence Act.^ 

1 ^ where both parties Intended to attack each other there 

would be no right of private defence.^ 

4. Consent by guardian. — This section extends the exception to harm 
caused either by the guardian himself or by another with his consent. It 
recognises the power of parental discipline over children below 12 years of 
age, for it permits a guardian to chastise his ward lor his benefit. I’he school- 
master or other persons in loco parentis would be excepted for the same reason. 

Power uf guardian to within which a person in authority may 

chastise hb ward for hh legitimately chastise another has been already 

hcQcfit, discussed. All such cases are as much excepted under 

this section, as on the ground of general policy (see 
para. 1 above) The question if and how far the husband is protected by 
me rule here enacted is perhaps not difficult to answer, as the section does 
not save any class of persons below 12 years of age. It may then be predica- 
ea as regards the husband’s right of correction that he, being the guardian of 
13 minor wife, is not precluded from administering correction. 


. p punishment by schoolmaster. — 1 here is no doubt that 

n nghsh law it is recognised that a schoolmaster may inllict corporal 
punishment on a pupil for purpoies of correction and enforcing school 


I- Se* 1 Penal ftaw, (1th Ed.), See 051 . 

2. Parshottaro Mahadev Pathaiphod p. 3. 
State, A. I. R, 1963 Bom. 74 at p 70 i 
fit Horn. b. Tl, : 1953 M. L. J. 1.57 • 

I. p. G — 87 


1962 Nag. L.J. 5^9. 

State V. Kulis Iliia Bhaga, A. I. R. 
1961 Guj. 8 at pp, 10, II t (1961) 1 
Cr. L. .T 54 C?) 
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discipline in Regina v. HopUy,^ Gockburn, G. J.i observed : “By the law of 

England; a parent or a sohoolmaster (who for this 
English law. purpose represents the parent and has the parental 

authority delegated to him); may; for the purpose of 
correcting what is evil in the child; inflict moderate and reasonable corporal 
punishment; always however, with this condition, that it is moderate and 
reasonable.” In Mansell v. Griffin;^ it has been held that a teacher in a public 
elementary school has authority to inflict corporal punishment on a pupil; if 
the punishment inflicted is moderate; is not dictated by any bad motive, is such 
as is usual in the school and such as the parent might expect that the child 

would receive if it did wrong.® This principle has been 
Indian decision. accepted by the Rangoon High Court in King-Emperor 

V. Maung Ba Thaung.* In that case a sohoolmaster was 
prosecuted under Sec. 32?, Penal Code, for caning a school boy under his 
charge. It was not suggested that the schoolmaster was actuated by improper 
motives or that he was not acting bona fide in the interest of school discipline 
or that the punishment was unduly excessive; it was held that the schoolmaster 
had committed no offence, in view of the provisions of Sec. 89, Penal Code. 
The section applies to children under 12 years, but the principle has been 
held to be applicable to children over 12 years also.® 

6. Right of schoolmaster outside school. — As to the extent of the 

schoolmaster’s right to punish a pupil, if the offence of which the l^y had 

been found guilty had been committed in school there would be no difficulty. 
Nor would there be any difficulty if it were committed whilst the boy was on 
his way to or from school. In Cleary v. BooM,® Colins, J., remarked : “In 
my opinion the purpose with which the parental authority is delegated to the 
schoolmaster, who is entrusted with the bringing up and discipline of the 
child must to some extent include an authority over the child when he is 
outside the school walls. It may be a question of fact in each case whether 
the conduct of the master in inflicting corporeal punishment in each case is 


right.” 

Lawrence, J., 

At any rate authority 
of schoolmaster extends 
complaints to them 
for acts done on way of 
the school, 
schoolmaster.” 


said : “It is difficult to express in words the extent of the 
schoolmaster’s authority in respect of the punishment 
of his pupil ; but in my opinion the authority extends 
not only to acts done in school# but also t'i cases where 
a complaint of acts done out of school, at any rate 
while going to and from school, is made to the 


But suppose the act was done outside the school on a day when the 
school was closed. Would the schoolmaster be justified in punishing him. 
Here again it is clear that if the school were closed for any length of time for 
a period of regular holidays, the boy would have to be held to have returned 
to the charge of his parents or guardian and the authority of the schoolmaster 


1. (I860) 2 F. & F. 202 at p, 206. 

2. (1908) 1 K. B. 160. 

3. See alio Rex o. Newport, (Salop), JJ., 
Ex -parU Wright, (1929) 2 K. B. 416 1 
Fitzgerald v. Nortbeote, (1865) 4 F. & F, 
656 and Cleary u. Booth, (1898) 1 Q,. B. 
465, 

A. I. R. 1926 Rang. 107 : I L. R. 3 


Rang. 659 : 27 Cr. L. J. 636 ; (1898) 1 
Q,. B, 465 followed. 

5» G. B. Ghatge Empcior, A, I. R. 1949 
Bom. 226 I 50 Cr. L.J. 789 i 51 Bom. 
L, R. 103 ; Ganesh Chandra Saha 
Jivraj Somani, A. I. R. 1965 Cal, 32 at 
p. 34 I 68 C. W. N. 1081. 

6. (1893) 1 a B.465. 


4. 
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would cease. But it is not so easy to answer the question if the school were 
closed for a day or two only. Such a difficulty arose in the Rangoon case.^ 

In that case the school was closed for two days. 7 he 
Example. boys were in the habit of going to night classes, but on 

the particular day in question there was no night class 
as the teacher had gone out. One boy was called out of 
his house by another boy on the ground that the schoolmasterjwanted him and 
was then assaulted on the way by a number of boys. The mother of the 
assaulted boy complained to the schoolmaster andihe punished the boy who 
took part in the assault. Brown, J.; held : '‘It was presumably as pupils of 
the school that the boys had collected together on the road, and a direct 
complaint was made to the schoolmaster by the mother of the boy who was 
assaulted. If the schoolmaster were bound in such cases to refuse to take 
action it is difficult to show he could be expected to maintain prooer con- 
trol over the boys under his charge, and ... he would probably incur 
opprobrium if his boys misbehaved themselves in suoh places. In all these 
circumstances I think it is a reasonable inference that the implied consent of 

the parents of the boy to his being under the discipline and control of the 
schoolmaster extended to the alleged offence which the schoolmaster, found 
it necessary to punish him, and that the boy must-be held at the time to 
have been under the authority of ihe schoolmaster.” 

7. ‘‘Person of unsound mind/’— -A person of unsound mind is for 
all purposes in the same predicament as a child under twelve years of age. 
The section does not speak of his lucid intervals but it is probable that a 
person, though of unsound mind, would be allowed to judge for himself in 
his lucid intervals. But it would be no illegality if the guardian even then 
exercised the same power as at any other time, for the section confers 

upon him a power which is in no way limited or qualified by the fits of 
the maniac. 


8. “Benefit.*^ — -The power conferred by this section must be exer- 
cised for the benefit of ihe person and in good faith. The “benefit” here spoken 
of is the personal temporal benefit, not being merely a pecuniary benefit. 
A person may firmly believe that it would be to the benefit of his ohildt if 
Jt were sacrificed to his deity. He is not, therefore, justified in offering 
h^ as a sacrifice. Some persons have a belief that it is an act of deity to 
offer their virgin daughters to the deity. 'J he section will not justify their 
action, whatever may have been their motive. Indeed, the section does 
not except cases on the ground of so-called spiritual benefit. If it were so. 
It would not be difficult to justify the most atrocious crime on that ground. 

Moreover, it will place the life and liberty of infants too much in the hands 
ot their guardian. 


9. “For the benefit of a person under 12 years of age.” — To 

?K of the exception under Sec. 89, it is necessary to show 

nat the ^t was done for the benefit of the minor. Where the husband 
esires to have possession of his wife who has not attained the age of puberty, 
pre^mably with the intention of sexual intercourse with her, the act is not 
or her benefit and one which it is the policy of law to prevent. It cannot, 

ere ore, be said that he is entitled to take his minor wife away whether 
•he desires it or not.* 


MauDg Ba Thaung, A. I. R. 
Rang. 107 at pp. 108, 109 : 27 

2 V' ^ 3 Rang. 659. 

Nanku v. Emperor, A. I. R. 1935 All, 


916 at p. 917 : 37 Cr. L. J. 35 : 159 I. C. 
183 j 1935 A. W. R. 1081 : 1935 A. L. I. 
1096. 
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10. ‘®The age of consent.** — Unlike the last seotion this seciion does 
not prescribe the age of consent, and it may be a question whether the section 
applies to all persons irrespective of age. But since the next seotion refers 
to the consent of the guardian in the case of persons under twelve years of 
age, and Sec, 90 enacts that unless the contrary appears from the contexti 
a consent is not such a consent as is intended by this seotion, if it is given 
by a person who is under twelve years of age, it follows that this section 
permits a minor above that age to consent to an act done under this section. 
But the validity of consent on the ground of non-age or other incompetency 
is thrown into the background by the provisions of Sec. 92 which provides for 
such cases. Of course, one person seeing another in distress will not wait for 
the Pharisaical formality of a formal consent, which will in most cases be pre- 
sumed from acceptance of service or the exigency of the case. 


99. A consent is not such a consent as is intended by any 

section of this Code, if the consent is given by a 
person under fear of injury, or under a misconcep- 
tion of fact, and if the person doing the act know- 
ing or has reason to believe, that the consent was 
given in consequence of such fear or misconception ;or 


Consent known to 
be given under fear 
or misconception. 


if the consent is given by a person who, from unsoundness 
Consent of ios.no of mind, or intoxication, is unable to understand 
)etsoD« the nature and consequence oi that to whicn ne 

gives his consent ; or 

unless the contrary appears fi oin the context, if the consent 

is given by a person who is under twelve years oi 

Consent of child. o rr^ 



S Y N O S 

> o 

Aiia!t)gous law. 

(o) Consent undci misconception. 

(6) Ci>nsciou»ncss. 

(c) Mcic submission is not consent. 

(d) Merely taking the risk. 


Unintelligent consent. 
Evidence of consent. 
Consent of a child. 


1. Analogous law. — This 
provides that wherever the term 
deliberate and free.^ 


section does not define consent, but merely 
consent is used in the Code it must be 


2 fai Consent under misconception.— In order then that there 
should be such a consent, the mind must have materials to work upon. In 
tL first place it must have knowledge or consciousness of the act consented 
to ^ A person consenting under a <‘m,sconception of fact cannot be said to 
consent widiin the meaning of the section. Such misconception may arise 
from fraud or a misrepresentation of fact.^ Suppose, for instance, that 


l» Story's Equitf/Jurieprtid^nee, See. 222. 

2. Lockj 12 Cox 244 ) Nagwa Shwc Kin, 
8 L, B. R. 166 I 30 I. C. 133- 

3. Jaladu, I. U R- 36 Mad. 453 at pp. 456 


and 457; Soma, (1916) P* R. (Cr.) 17; Mg 
Ba Chit, I. L R. 7 Rang. 821 at pp. 836 
and 837, 
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A person is told by a medical man that a certain drug; if taken internally 

would cure him of his ailment. He believes him and 
Misconception may consents to take the drug which w'as poison and dies, 
ariscfrom fraud or mjs his consent cannot be availed of because it was 

reprcsen a ion o given under a misconception oi facts. Similarly* 

where the accused who professed to be snake-charmer persuaded the deceased 
to allow them to be bitten by a poisonous snake, inducing them to believe 
that they had power to protect them from harm, there was consent, but it 
was given under a misconception of facts* that iS; in the belief that the accused 
had power by charms to cure t>nake-bites and the accused know that the 
consent was given under such misconception. It was* therefore* not such 
a consent as is here understood. ^ So there have been several oases in which 
women consented to the connection on the assurance of their medical men 
that it was part of the treatment, and as suoh* necessary for the cure* in all 
of which cases consent could not bo used to exculpate the criminal.* In such 
a case it may be said in the words of Wilde* G. J., that ‘*she consented to 
one thing ; he did another mateiially different on which she had been 
prevented by his fraud from exercising her judgment and will. 


Where a person consents to a thing on the assumption of tacts which in 

fact did not exi?t, the result is the same as if on the true 
lastaoccs. facts there never had been any consent. Field, J * in 

one case said : “The actual circumstances were that the prisoned", knowing 
he had a foul and infectious disease upon him and that the infection of his 
wife would be the natural and reasonable consequence of intercourse* solicit- 
ed intercourse. He abo knew that his wife consented lo^ it in ignorance of 
his condition. Under these circumstances,! think* that her consent to the 
intercourse in fact was given upon the implied condition- that* to the know- 
ledge of the prisoner* the nature of the intercourse was iliat to which she had 
bound herself to consent and had been accustomed to consent* i, e. a natural 
and healthy connection. But the intercourse which the- prisoner imposed 
upon hii wife was of a different nature* one which, in all- probability* would 
communicate to her a foul disease, to which, the jury, have , found, that she 
would not have consented* had she known the state of his health. It seems 

to me, therefore* to follow* that the mere consent of the prisoner’s wife to an 

act, innocent in itself, and in no way injurious to her* was -no consent at all 
to what the prisoner did, and, moreover that he obtained such' consent as she 
gave by wilfully suppressing the fact that he was suflering from disease. , . , 
Ihe result* therefore, at which 1 have arrived, is that there was no consent in 
fact by the prisoner's wife to the prisoner^'s act of intercourse because although 
he knew yet his wife did not know* and he wilfully left her. in ignorance as 
to the real nature and character of that act,”* ^‘^here consent is obtained 
by duress, fraud* or misrepresentation, there is not even the freedom ol will 
necessary for consent.’*^ 

Of course, it is not necessary that the misconception of tacts should have 

been brought about by the accused. Ail that is neces- 
Ar.i sary is that he must know or have leason to believe, 

accused. that ihe consent was given uncier the irii'^xonception oi 

tacts. If* therefore* there be a misconceptioa of facta 


1. Ponnai Fattcmah, 12 VV. R. 7. 

2. Flattery, 2 Q,. B. D. 410 ; Young, 14 Cox. 
C. C. 14. 

3. Case, I Dent. C. G. 500 at p. 502, cittcJ 


with approval, Mcllor, .J., iu Flatter y 
2 Q,. B. D. 410 at p. 413. 

Claiaocc, 22 B. D. 50, 

Sunders, 8 C & P. 265. 


4 . 
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unknown to the accused* the result so far as he is concerned is the same* as 
if there had been no misconception at all. The deceased believed that he 
had been made invulnerable by charms. He invited the accused to try his 
cla (a stick with a blade about a foot and a half long) on him, and he struck 
him with it with a moderate force with the result that the arteries were 
cut and the deceased bled to death. The accused* an ignorant youth of 19* 
had probably believed in the alleged immunity of the deceased. He was 
consequently acquitted* the Court holding him protected both by Sec. 87 
and this section.^ 


Where the deceased* a literate young woman of nineteen years* and 
her husband* the accused* entered into a pact that the husband should kill 
the wife first and then take his life out of disgust caused by his repeated 
failures at the annual examination for Class X* the deceased did not give 
consent under fear of injury or a misconception of fact and, therefore, he was 
guilty not under Sec. 302 but under the first part of Sec. 304.* 

(b) Consciousness* — Secondly, there can be no knowledge unless 
there is consciousness. Where, therefore* the prisoner made the prosecutrix 
quite drunk, and ravished her while she was in state of insensibility, there 
could be no question of consent* for consent implies a conscious mind.* So* 
where the mind is blank to idiocy or imbecility* there can be no consent* 
and any consent given is immaterial.* 


(c) Mere submission is not consent. — Thirdly* there may be both 
consciousness and knowledge, and yet not that freedom of mind which is the 
very essence of consent. So in a case where a master had taken indecent 
liberties with a female scholar which she did not resist* the Court told the 
jury that though there was submission* there was no consent as the act was 

done against her will.* So in a similar case Coleridge* 
Disiinction between t distinguished a mere submission from consent : 

™n:i-n ^'Evety consent involves a submission ; but it by no 

means follows that mere submission involves consent. 
It would be too much to say that an adult submitting quietly to an outrage 
of this description was not consenting j on the other hand* the mere submis- 
sion of a child, when in the power of a strong man* and most probably 
acted upon by fear, can by no means be -taken to be such a consent as will 
justify the prisoneif in point of So the submission by a boy o eight 

years of age to an indecent assault was held not to amount to consent; as he 
was ignorant of the moral nature of the act done to him. In the cases 
above cited there was a fear, though not perhaps the fear of injury. But 
where that fear is present the case is* of course* worse. 


who 

been 


(d) Merely taking the 
‘qake the risk** must 
given before of cases 


risk. — It is sometimes said that persons 
be deemed to consent. Instances have 
in which the Courts have refused 


1. Nagwa Shwc ICin,8 L. B, R. 166? 30 I. G, 
133. 

2. Dasiath Paswan o. State of Bihar, A.I, R. 
1958 Pat. 190 at pp. 191, 193 : 1958 
B. L. J. R. 60 I 1958 Gr. L. J, 548 1 1958 
A, L.J. (Rev.) 56. 

3, Goaiplia, I Deal. C. G. 89. 


4 Fletcher, 28 L. J. M, 85 , Charles 

Fletcher, L. R. 1 C. G. R. 39 ; Barret, 
L. R. 2 C. C. R. 83. 

5. Nicholes, Russ. & Ry. 130. 

6. Day, 9 G. & P. 722 ; Lock* L. R. 2 C; C, 

R- 10. 
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to infer consent from the mere desire to take a risk. A workman may find 
the machinery he is employed on dangerous. He apprises his employer of 

that fact and protests against his having to work on it. 

rSr'h ‘ amoun,s ‘^o ^he employer neglects to repair it. The workman is 
consent. unwilling to work, but he is afraid to strike, lest he 

should be dismissed. He takes the risk but does not 
consent to it. The question, however, becomes more complicated when the 
question of taking risk is presented to that expression as used in Exception 5 to 
Sec. 300, which says: “Culpable homicide is not murder when the person 
whose death is caused being above the age of eighteen years, suffers death, or 
take the risk of death with his own consent.** In this connection it was said in 
a case : A man who, by consent with his adversary, goes out armed with 
a deadly weapon to fight that adversary who is also armed with a deadly 
weapon, must be aware that he runs the risk of losing his life ; and, as he 
voluntarily puts himself in that position, he must be taken to incur the risk. 
If this reasoning is correct as regards a pair of combatants fighting by 
premeditation, it equally applies to the members of two riots, or assemblies 
who agree to fight together, and of whom some on each side, are to the know- 
ledge of all the members, armed with deadly weapon.**^ 

The question of consent is said to play a part where an armed body 
^ , of men encounter another body similarly armed, 

dSs'^^Dot' arise resulting in a free fight between them,^ in which case 

of free fight. Cannot be said that one party had consented to fight 

the other. The intention, indeed, was not to fight at 
all, but to overawe the other party to submission by the show offeree. In 
such a case, the question of consent does not arise, though, if death is caused 
it may be a question what offence the combatants had committed. The 
subject is discussed under Sec. 299.® 


3. Unintelligent consent. — The second paragraph deals with the sem- 
blance of consent which is, however, not real consent as understood in law. 
If a person consents to an act, “the nature and consequence” of which he 
does not understand, his consent is inoperative and ineffectual. The meaning 
of the phrase “nature and consequence’* of an act has been explained before 
Sec. 83. It is used here in the same sense. 


4. Evidence of consent. — The question whether there was consent in 
a given transaction is necessarily one of fact depending upon the facts of each 
case. As consent justifies an act otherwise criminal, it has to be pleaded and 
proved by the defence. But the evidence required and given will vary in 

each case. Where the consent pleaded is express, it must be so established. 

out the accused is not bound by any technical rules of pleading and if he 
establishes consent of any kind, it would be suflScient. The quantum of evidence 
required in a criminal case is not greater than or diflferent from that required 
in a civil suit.* As consent is a mental act it is idle to speak of “physical 

consent” — a phrase sometimes used to denote physical 
expression of consent, for “there can be no such thing 
as material consent and in the case of a rational being 
it must be mental consent or nothing**.® The Code 


Evidence of express or 
implied consent varies 
in each case. 


I. Kukier, Mather, (unrep.) cited in Sham- 
shcr Khan, I. L. R. 6 Cal. 154. 

2 * Shamsher IChaiii supra^ 

3, Empress p. Rabimuddia. I- L, R» 5 Cal, 
31 1 8 C. L. R. 285 ; Queen- Empress v. 


Nayamuddin, I. L. R, 18 Cal. 484 (F. B.) 
(I. L. R. 6 Cal. 154, dist. from). 

4. Anunto Ruiuagat, 6 W. R. 57 at p. 58. 

5. Dee, 15 Cox. C, G. 494. 
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speaki of consent as express or implied/ or at consent simply in which case 
too the term would appear to have been used to mean consent/ whether 
express or implied. The evidence of implied consent may consist of acts, 
circumstances and conduct from which the Court may infer at least a state 
of mind not opposed to the act. In tome cases implied consent may be 
merely a fiction, that is to say/ it may be based upon a mere presumption 
unconnected with the actual state of one’s mind 

5. Consent of child. — This section prescribes an age- limit for consent 
in that it enacts that a child under twelve years of age is incapable of giving 
consent “unless the contrary appears from the context”, i.e. unless any pro- 
visions of the Code mentioning consent permit of a different interpretation.* 

91* The exceptions in Secs. 87, 88 and 89 do not extend 

to acts which are offences independently of any 
w^>ich‘”“are “offence' harm which they may cause, or be intended to 
indcpt-ndcntiy of harm causc, OF be known to be likely to cause to the 

person giving the consent or on whose behalf 
the consent is given. 


Illustration 


Causing miscarriage (unless caused in good faith for the purpose 
saving the life of the woman) is an offence independently of any harm which 
it may cause or be intended to cause to the woman. Therefore/ it is not an 

offence “by reason of such harm,” and the consent of the woman or of her 

guardian to causing of such miscarriage does not justify the act. 

SYNOPSIS 


1. Analogous law 

2. Mixaiiiagc, 


3. Compoundable and non-compoundable 
offences. 


1, Analogous law. — The section is intended to explain the exceptions 

jlown'^that'thVc'';n^^ 

o.e„oerhar .he ^ LtaSns 

Section is recognition of crime, public offences and private onenc. 
public and private Such are the offences against the State or 
offences. various departments or its currency or revenue 

offences intended to produce public commotion or disturbance, acts intended 
m interfere with public convenience or to corrupt public morals which are all 
punishable regardless of the consent of any person who may have been inci- 
dentally affected by them. So the consent of an individual to obsene publi- 
cations indecent exhibitions and public nuisances has no effect on the crimi- 
nal responsibility of the persons guilty of them. So again, in cases of affrays 
and riots consent of the individuals harmed thereby is no answer to the crime 
which affects the society generally. Duels and prize-fights afford other 
instances of offences in which the measure of criminality is not the harm con- 
sented to or caused to an individual. 


1. Khalil-ur-Rabman, I. L. R. U Rang. 213 at pp. 222 and 223 (F. B.) 


ACT DONE IN GOOD FAITH, ETC. 


697 


9 . 92 ] 


Miscarriage.— The case of offence of miscarriage given in the 
illustration furnishes another, though not a very apt, example of the operation 
of the rule. With regard to this offence, there are two theories It ir, on 

the one hand, contended that the offence partakes of its public character on 

account of the injury caused to the child, and as affecting society, by preven- 
ting the increase of its population. It is, on the other hand, said that the 

injury both to society, and the child, is too remote, to be penal, but the un- 

soundneas of this view is apparent, since an operation which is both dangerous 
to the life of the mother as well as deterrent to the progress of population 
cannot be regarded but as unlawful, regardless of the consent of the mother. 


3. Gomponndable and non-compoondable offences.— The same 
policy underlies the classiHoation of offences made in the Code of Criminal 
Procedure between ''non-compoundable** and '‘oompoundable"’ offences, the 
former being offences in which the consent of the individual directly affected 
is insufficient to exculpate the offender, the latter being those in which the 
party wronged is permitted to exonerate the wrong-doer. 

Q illustration quotes the expression '*by reason of such harm’% used in 

decs. «7, 88 and 89 in a way which would seem to suggest that this section is 
naturally implied in those sections which it is not. If it were, the illustra- 
tion would have been sufficient without the section. 


92. Nothing is an offence by reason of any harm which it 

Act done in good c^-^se^ to a pcrson foF whosc benefit it is done 

faith for benefit of a in good faith, even without that person’s consent, 

?ent.“ '^**^°'** if the circumstances are such that it is impossible 
. . that person to signify consent or if that person 

IS incapable of giving consent, and has no guardian or other person 
in lawful charge of him from whom it is possible to obtain con- 
sent m time for the thing to be^done with benefit : 

Provided — 


Firstly. 

Provisos. 


'"^hat this exception shall not extend to the inten- 

of death, or the attempting to cause 


of exception shall not extend to the doing 

death^ f ^ person doing it knows to be likely to cause 

vous hiirf^ Other than the preventing of death, or grie- 

hurt or the curing of any grievous disease or infirmity ; 

tarv exception shall not extend to the volun- 

puroose attempting to cause hurt, for any 

purpose other than the preventing of death or hurt ; 

merit this exception shall not extend to the abet- 
uot extend^^ offence, to the committing of which oiTence i% would 

I* P* C*. — -88 
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Illustrations 


(а) Z ** thrown from him horsey and is insensible* At a surgeon^ 
finds that requires to be trepanned; A not intending .^*s death# 
but in good faith for Z*^ benefit# performs the trepan before Z 
recovers his power of judging for himself. A has committed no 
offence* 

(б) Z i* carried off by a tiger. A fires at the tiger knowing it to 
be likely that the shot may kill Z but not intending to kill Z> acd 
in good faith intending Z*^ benefit. A*s ball gives Z a mortal wound, 
A has committed no offence. 

(c) A, a surgeon sees a child suffer an accident which is likely to 
prove fatal unless an operation be immediately performed. There 
is no time to apply to the child's guardian. A performs the operation 
in spite of the entreaties of the child# intending# in good faith, the 
child’s benefit. A has committed no offence. 


(d) ^ is in a house which is on fire# with Z* ^ child. People below 
hold out a blanket. A drops the child from the house-top, knowing 
it to be likely that the fall may kill the child, but not inmnding 
to kill the child, and intending in good faith, the child s benefit. 
Here, even if the child is killed by the fall, A has committed no 

offence. 

£:xphnalion.—MeTe pecuniary benefit is not benefit within the meaning 
of Secs. 88, 89 and 92, 

SYNOPSIS 


). Analogous law. 

2, Illustrations. 

3. Principle. 


4. Meaning of words. 

5. Beneficial act without consent. 

6. Exceptions, 


Justification for 
section explained 
Draft Committee. 

Bleeding alone 
who bleeds him 


the 

by 


•« A 1 Tn ItA natural sequence this section should have 

1. Analogous ‘X; W 89 It deals with cases of emergency not 

found a place neat that section. It was thus justified by the 

Draft Committee : “There yet remains a kindred class 
of cases which are bymo means of a rare occurrence. 
Fnr example, a person falls down in an apoplectic fit. 
^an savUta ancl he is! unable to be bled. The surgeon 
J U- an act falling under the definition of an offence, 

who bleeds him com . ^ guardian# and has no authority froin any 

The surgeon is n jg^gvjdent that the surgeon ought not to be punished, 
suoh is on fire. A person snatches up a child too young to under- 

Again, a h flings it from the house-top# with a faint hope that 

stand the blanket below but with the knowledge that it is highly 

T.W%hTft wmbe ^sLd to pieces . Here, though the child may be killed 
bv° the fall though the person who threw it down kjiew that it would very 
orobablv be killed, and although he was not the child’s parent or 
he ought not to be punished. In these examples there is what may be called 
a temporary guardianship, justified by the exigency of the case and W t^ 
humanity of the motive. This temporary guardianship bears a considerable 
analogy ^to that temporary magistracy with which the law invests every 
perspn who is present when a great crime is committed or when the public 
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peace is concerned. To acts done in the exercise of this temporary guardian- 
ship, we extend by Gl. 72 (now 92)» a protection very similar to that which 
we have given to the acts of regular guardians.*’^ 


2. Illustrations. — Four illustrations are appended to the section, to 
which the following may also be added : 


(fl) A is rendered insensible by an accident which makes it necessary 

Additional illus.ra- of hk limbs before he recovers his 

senses. The amputation of his limb without his oon- 
sent is not an offence. 


(6) If the accident made him mad, the amputation in spite of his 
resistance would be no offence. 

(r) B is drowning and insensible. A^ in order to save his life, pulls 
him out of the water with a hook which injures him. This is no offence*^ 


3. Principle. — This section enacts a rule which carries its own 
defence. The four exceptions were added because it was considered inex- 
pedient to give unlimited power to officious interference with one’s self, 
however benevolent They demand that the interference shall be to save 
life, not to imperial it, and no one has a right to interfere with another 
unless he is reasonably certain of doing more good than harm. 


4. Meaning of words . — reason of any harm" i This phrase has 
been used in Secs. 87, 88 and 89, and in the illustration to Sec. 91. It refers to 
cases in which the mere causing of harm alone constitutes an offence. *^For 
whose beneft'* : As the explanation adds, this does not mean a mere pecuniary 
benefit. It does not also mean a spiritual benefit. ^*If th$ circumstances are 
such" : These circumstances may have affected his mind or power of speech 
or thought. A man gagged and wrongfully confined may be in such a 
predicament. "It is possible to obtain consent in time"t of which the person 
aiding will be the sole judge. 


5. Beneficial act without consent. — This section deals with those 
cases in which the exigency of the case requires prompt assistance, in which 
the formality of consent might delay the benefit till it is too late. The acts 
authorised without consent are therefore only such acts as from their urgency 
call for immediate relief, in which no one will think of pausing for consent 
before rendering assistance. Indeed, in such cases the dictates of humanity 
prescribe a rule far higher than the one recognised by the criminal law. 
For who will think of asking consent to justify an interference in a quarrel 

between two persons and would it be wrongful confine- 
ment if the timely interference of a stranger prevents 
the combatants from coming to blows ? These are 
trivial cases which may be excused under Sec. 95, 
but nevertheless they illustrate the first principle in the law of consent which 
underlies civil as well as criminal law. For oivil law as much welcomes the 
presence of a stranger® as the section under discussion. In both the cardinal 
rule be to observed is that (») his interference was necessary ; (ii) chat it was 
beneficial; and (iit) that it was made when consent was unavailable. 


Cardioal 
ot conseat 


rule in law 
in civil and 


criminal law. 


1. Note B, Reprint, p. 109. 

2. Stephen’s Criminal Law, Ait, 226. 

3. E. g., See. 69. Indian Contract Act (Act 


IX Act of 1872); Sec. 95, Transfer of 
Property Act (Act IV of 1882). 



m 
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Exceptions. The four exceptions appended to the section are 
self-explanatory. The first exception requires that under no circumstances 

shall a person intentionally cause the death of another 
I Exceptioo, or attempt to cause it. The exception is self-evidentt 

. . but by no means supererogatory. A person may find 

nimself surrounded by robbers who make a criminal assault on his daughteri 
whereupon he decides to kill her to save her from the disgrace* Fo a person 
may offer his child in sacrifice; believing that it will be to its spiritual 
benefit. So; again; while a person may not intend another’s death; he may 
risk his life without calculating its cost. This is safeguarded by the second 

exception. The third exception enunciates the salu- 
n Exception. tary rule that the hurt caused shall in no case exceed the 

III Exception, hurt to be averted, which is another way of saying 

that the interference shall not cause more harm than 

IV Exception. good. The last exception is directed against assistance 

^ rendered for an unlawful purpose. The case of a num- 

ber of eunuchs having caused the death of a person in trying to emasculate 
him may be cited by way of an illustration. In that case the deceased 
desired to emasculate himself and for that purpose employed an old eunuch 
who. however; performed the operation by cutting off his private parts 

without ligatures with the result that the patient died from bleeding. It 

was held that the accused were all guilty,* 

93. No communication made in good faith is an offence by 

made reason of any harm to the person to whom it 
is made, if it is made for the benefit of that 


Communication 
in good faith. 

person. 


Illustration 

At a surgeon; in good faith, communicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the shock. A has 
committed no offence, though he knew it to be likely that the communication 
might cause the patient’s death. 


SYNOPSIS 

1. Analogous law. 3. '‘Benefit/* 

2. Principle. 

1. Analogous law. — A communication made in good faith may amount 
to defamation,* or it may perhaps amount to hurt,* or more. The section 
sets at rest any doubt that may exist on the subject by protecting all com- 
munications made in good faith. 


2. Principle. — Two things are essential to protect a person under 
this section : Firstly^ the communication must be made in good faith; and 

secondly, it must be made for the benefit of that person. 

pTo^cc, ion ''under xhi, ^ clear how the illMtration given answers thi. 

section- second requirement. A doctor may be under the 

painful necessity of giving his patient a timely warn- 
ing of his approaching dissolution, to enable him to settle up his worldly 
affairs; to arrange for his succession, and in such a case, speaking broadly. 


1. Baboolun Hijrah^ 5 W, R. 7. 

2, Section 499, poet. 


3. Section 319, post. 
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it will be *'for the benefit of that oerson,** though ihe resultant shock may 
kill him. But without any such paramount necessity a communication 
which merely hastens his patient’s death without doing his state any good 
could scarcely be regarded as entitled to any exceptional privilege. 

3. “Benefit.” — The word ''benefit” has been here uied undoubtedly 
in its wide sense as. including both personal or pecuniary benefit where 
death is inevitable, it will be to the patient’s pecuniary benefit that he 
should be warned of it betimes, so that he may have time to settle up dis- 
putes which may avert the ruin of his fortune. Such a communicatian may 
even be for the personal benefit of the patient if it induces him to submit 
to a treatment of the last resort. 

94. Except murder, and offences against the State punish- 
. . ^ able with death, nothing is an offence which is 

compelled by threat*. donc by a person who is compelled to do it by 

threats, which, at the time of doing it reason- 
ably cause the apprehension that instant death to that person will 
otherwise be the consequence: Provided the person doing the 
act did not of his own accord, or from a reasonable apprehension 
of harm to himself short of instant death, place himself in the situa- 
tion by which he became subject to such constraint.^ 

Explanation 1. — A person who, of his own acco d, or by 
reason of a threat of being beaten, joins a gang of dacoits knowing 
their character is not entitled to the benefit of this exception, on 
the ground of his having been compelled by his associates to do 
anything that is an offence by law. 

Explanation 2 >~ seized by a gang of dacoits, and 
forced by threat of instant death, to do a thing which is an offence 
by law; for example, a smith compelled to take his tools and to 
for<^ the door of a house for the dacoits to enter and plunder it, is 
entitled to the benefit of this exception. 

SYNOPSIS 

Analogous law. (2) When a compulsion is a defence. 

Principle. 5 ^ Proviso. 

Meaning of words, 6 . Reasonable apprehensiun of instant death. 

Crime under compulsion : 7. Explanation 1 . 

(1) When compulsion is no defence, 8 . Explanation 2. 

1. Analogous law. — This section is narrower than the English law 
under which, except in cases of treason and homicide, a person who has 
een forced to commit an offence by fear of death or of grievous bodily 
arm IS exempt. The fear of having houses burnt, or goods spoiled, is no 
excuse in the eye of the law for joining and marching with rebels* though 
an actual force upon the person and present fear of death may form such 
cus«i provided they continue all the time during which the party remains 

1 . MacGrowthcr's case, ( 1746 ) 18St. Tr. 391 - 2. Ibid, 


1 . 

a. 

3. 

4. 
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with the rebels As Blackstone observed : **A sixth species of defect of will 
is that arising from compulsion and inevitable necessity. ^^These are a cons- 
traint upon the will, whereby a man is urged to do that which his judgment 
disapproves and which it is to be presumed his will if left to itself would 
reject. As punishments are therefore only inflicted for abuse of the free 
will which God has given to man, it is highly just and equitable that a man 
should be excused for those acts which are done through unavoidable force 
and compulsion. Of this nature there is the obligation of civil subjection, 
whereby the inferior has to obey the behests of his superior-ias where the 
State oomm^.ds us subjects to do an act contrary to religion and sound 
morality. ** 1 ^e sheriff, who burnt Latimer and Ridly, in bigoted days of 
Queen Mary as not liable to punishment from*£lizabeth for executing so 
horrid an off ce, being justified by the commands of that magistracy which 
endeavoured ' restore superstition under the holy auspices of its merciless 
sister prosecution.”* So in the case of persons in private relationsithe 
principal case where constraint of a superior^ is*allowed* as an excuse for 
criminal misconduct proceeds upon the matrimonial subjection of the wife 
to her husband, which the law, indeed, presumes so great that she is exempt 
from punishment for theft or even a burglary if committed in her husband’s 
company.^ But this is only a presumption, and even as such it only applies 
to minor offences to mala qua prohibita and not mala in se, such as treason, 
murder or robbery, for which, apart from her husband’s coercion, she is 
equally responsible. 

In this respect this section lays down a widely divergent rule according 
to which no compulsion justifies murder and offences against the State 
punishable with death, but, compulsion may justify other offences if the 
compulsion was not self-invited.® 

2. Principle. — •‘^Griminal law,” wrote Sir James Stephen *'is itself a 
system of compulsion on the widest scale. It is a collection of threats of 
injury to life, liberty and property if people do commit a orime^. Are such 
threats to be withdrawn as soon as they are encountered by opposing threats? 
The law says to a man intending to commit murder, ‘if you do it, I will 
hang you*. Is the law to withdraw its threat if some else says, ‘if you do 

not do it, I will shoot you’ ? 

“Surely it is at the moment when temptation to crime is strongest that 
the law should speak most clearly and emphatically to the contrary. It is, 
of course, a misfortune fora man that he should be placed between two 
fires, but it would be a much greater mtsfortune for society at large tf 
criminal oould confer impunity upon their agents by threatening them with 
death or violenoe if he refused to execute their commands. If impunity 
could be so secured, a wide door would be opened to collusiou, and encou- 
ragement would be given to associations of maletaotors, secret or other- 
wise.”® 

3. Meaning of words.— “TAwat which at the time of doing it, etc.,** 
that is, the apprehension of instant death must be present at the time of thf 
act The person must be under the belief that he is to do or die, **prooidep 


4. Black,, 28 ; 1 Hale P. C. 45 , 1 Hawk. 
P. G. G. 1, Sec. 9. 

5. Buacumbe, 1 Gox, G. G. 183. 

6. 2 His. Gr. Law 107. 


1. I Hale P. G. 44 (516) ; Hawk, P. C. C. 
1, Sec. 14. 

2. 3 Black. 27. 

3. 4 Black., 28. 
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tk$ piTson did not of his own accord^ etc,** t in the case contemplated in Ex- 
planation 1. Having joined a gang of dacoitSi a person could not then plead 
compulsion for his initial act was illegal and one which he was by no means 
bound to do. ^*Seiztd by agang of dacoUs** i. e. unawares; not if the smith 
was one of the party but unwilling to force the door* 

4. Grime under compulsion. — (1) When compulsion is no deftnce. 

This section enunciates a simple rule under which the law recognises the 
presence of compulsion as a defence to criminality. It enacts that no 
compulsion can justify murder and offences against the State punishable 
with death. As regards the firsts no man has a right to take another’s 
life to save his own.^ As regards the second^ the State has a 
right to insure its own preservation by enacting deterrent pains and 
penalties. In this respect all States do not take the same view of their 
rights and responsibilities. Indeed in England the law in this respect has 
long since been settled and is different. So McGrowther who was tried for 

high treason in 1746, for having joined the Duke of 
English law. Perth in arms against the King, proved that being a 

tenant of the Duke he had been compelled by him to 
join the rebel army, which had threatened to burn h’s house and to destroy 
his cattle and corn, and that several of the Duke^s men came and threatened 
him with destruction and bound him with cords till he consented to serve as 
a lieutenant of the Duke’s rebel regiment whereupon Lee, C. J., told the 
jury that there is, nor ever was, any tenure which obliged tenants to follow 
their Lords into rebellion. And as to the matter of force, he said, that the 
fear of having houses burnt, or goods'spoiled, is no excuse in the eye of the 
law for joining and marching with rebels. “The only force that doth excuse 
is a force upon the person, and present fear of death ; and this force and 
fear must continue all the time the party remains with the rebels. It is 
incumbent on every man who makes force his defence, to show an actual 
force, and that he quitted ^he service as soon he could.*** Such force will 
not excuse joining in a rebellion in this country. In other words, English 

law permits a man save his life at the expense of the 
Indian law. State, but in India the State demands that it shall be 

- preserved it may be, at the expense of its subjects. 

offences against the State to which compulsion is no answer are only 
those punishable with death. There is only one such offence in the Code, 
that of waging war against the Government of India,* and the only section 
to which this section is applicable are Secs. 121 and 300.* In the case of 
murder, compulsion is not only not a defence, but is not even an extenuat- 
ing circumstance.® 


^ is a defence . — With these exceptions the rule here 

nuDciated applies. It lays down that an act committed by a person under 
tim instant death is not a crime. But the fear must be present at the 

^ of the act. If it preceded the act, it ceased to exercise the influence 


1. Dudley and Stephen. 14 Q, B. D. 273 ; 

Umar Din, 3 L. L. J. 287 : 67 I. G. 
340. 

2. McGrowther, (1746) laSt.Tr. 301 at pp. 

(393, 394 , followed in Aung Hla v. 
Emperor, A. T. R. 1931 Rang. 235 at p. 
241: I. L. R. 9 Rang. 404 ; 135 I. C 849; 


33-Cr. L. J. 205. 

3. Section 121, -poH. 

4. Aung Hla, I. L. R. 9 Rang. 404. 

5. Emperor t>. Itwa Munda, A. I. R. 1933 
Pat. 238 at p. 261 : 175 1. C. 300 : 39 
Cr. L. J. 554 : 19 P. L, T. 476. 
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which alone entitles a person to exoneration.^ So where oertain penons 
admitted having perjured themtelves to incriminate a person of murder 
because they had been so tutored by the Policei the defence was rejected, 
because they were under no compulsion to make the statements which they 
didf and which would have had the effect of sending an innocent man to 
the gallows.^ Indeedi in permitting a man to commit a crime for the sake 

of his Hfe> law does not by any means set 'an exalted 
Sel-prcservation when a Standard of morality before ^the people, but the law 
defence. is a corrector of evil 'and not*a moralist £and it never 

places before itself a standard of altruism which 
people will generally find it easy to follow. If it did so, the law will soon 
be more honoured in its breach than by its observance. It has» therefore, 
been enacted that self-preservation shall be a defence, but^a defence only 
when it was a case of self-preservation. Where, therefore, certain persons 
offered bribes to classes of the revenue survey, alleging that the bribes 
were paid under the influence of threats held out by the accused of raising 
the assessment, cutting down the hedges, and erecting new boundary marks, 
it was held that the bribe-givers were all accomplices, as'^uothing but fear 
of instant death could excuse their crime.® But the person may not be threat- 
ened with death and yet the person by paying the 
This section lays down money need not necessarily be an accomplice. Such 

0 /^^ this ^ caso would arisc where the offence discloses facto 
constituting the offence of extortion.* Of course, this 
section only lays down the general rule, and it is 
subject to the special provisions of other parts of the Code. 


In order, however, to entitle a person to avail himself of the general 

exemption here provided for, he must bring his 
Compulsion physical case Strictly within its compass. He must not only 

Hisfify'^crime.^^ ° show that he was not a voluntary agent, but he must 

^ further show that he was given no alternative but to 

do or die. On this subject people have curiously very vague notion in this 
country. They seem to think that compulsion, whether physical or moral, 
of any degree, is sufficient to justify their crime. A policeman is no more 
justified in torturing a man to death simply because he had been ordered to 
do so by his superior,® than a robber can justify his act on the plea that 
he had to obey his fellow confederates. If this has been a sufficient justifica- 
tion, the law would be robbed of its most salutary check for necessity 
would be made “the legal cloak for unbridled passion and atrocious crime**.* 
Necessity# short of the threat of death, does not, therefore,^ excuse a crime, 
though as a matter of judicial propriety it will necessarily mitigate the 

punishment.^ 

Where the evidence shows that the accused continued to be under the 
threat of instant death at the hands of the murderers not only when he was 


1, McGrowther, (1746) 18 St. Tr. 391 ; 

Emperor p. Autar, A. I. R. 1925 All. 3l5i 
I.L.R. 47 All. 306: 86 I. C. 52: 23 
A. L« J. 25. 

2, Sonno, 10 W. R. 48, 

3, Queen-Empress p. Maganlal and Motilal, 

14 Bom. 115 at pp. 131, 132; Sec?. 383 
and 384. 


4. Sections 363, 384. 

5. Qtieen-Empresj p. Latif Khan, I» L. R, 20 
Bom 394. 

6. Dudley, 14 Q. B. D. 273. 

7. 2 Stephen Gr. Law. 107. But si$ Itwa 
Muoda, A.I.Rj 1938 Pat. 258: 39 Cr. L, J. 

6M : 175 I. C’. 300, 
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asked to hold the legs of the accused but also when he was asked by the 
murderers to carry the dead body from the place of the mxirder to another 
place despite the accused’s omission to mention that he removed the dead 
body on account of such fear it was reasonable to hold that the accused 
could reasonably apprehend that if he refused to comply with that direction 
he would be killed.^ 

Where a person commits the offence of abetment of murder under 
threats of being put to death in the case of non-compliance/ he commits no 
offence in view of the provisions of this section.^ 

In the above-noted case the accused had reasonable cause to apprehend 
that instant death to him would result if he would not hold the legs of the 
deceased. To hold the legs under such circumsCanoes is not au offence 
when such holding did not amount to the commission of the offence of 
murder or any offence against the State punishable with death. Only such 
offences/ even if committed under the apprehension of instant deaths are 
not excused on the ground of committing them under suoh threat. Similar 
view was taken in Umadasi v. Emperor,^ 


5, Proviso. — Even where a person is shown to have acted under the 
fear of instant death/ still it must be shown that the predioament in which 
he found himself was not brought about by himself. If the accused of his 
own accord had placed himself in a situation by which he became subject 
to the threats of another person* whatever threats may have been used 


No maa from a fear 
of Consequences to 
himself has right to 
be a party to mischief 
to maakind. 


towards him* the benefit of Sec* 94 cannot be availed 
of.* As the authors of the Code wrote: *<If a captain 
of a merchantman were to run his ship on shore in 
order to cheat the insurers and then to sacrifice the 
lives of others in order to save himself from a danger 
created by his own villainy ; if a person who had 
joined a gang of dacoits with no other intention than that of robbing, were/ 
at the command of his leader accompanied with threats of instant death, 
in case of disobedience, to commit murder/ though unwillingly, the case 
would be widely different, and our former reasoning would cease to apply: 
for it is evident that punishment, which is inefficacious to prevent a man 
uom yielding to a certain temptation may often be efficicious to prevent 
mm from exposing himself to that temptation. We cannot count on the 
fear/ which a man may entertain of being brought ‘o the gallows at some 
distant time/ as sufficient to overcome the fear of insta it death ; but the 
fear of remote punishment may often overcome the motives which induce a 
league himself with lawless companion^, in whose society no person 
who shrinks from any atrocity that they may command can be certain of his 
hie. Nothing is more usual than for pirateS/ gang robbers and rioters to 
excuse their crimes by declaring that they were in dread of iheir associates 
and durst not act otherwise. Nor is it by any means improbable that this 
may often be true. Nay, it is not improbable that crews of pirates and 


!• Bachchan Lai State, A. I, R. 1957 A'!. 2. Bacheban Lai o. State, aupra. 

184atp. 187 I 1957 A, L; J. 20 : 1957 3. A. I. R. 1924 Cal. 1031 : I. L. R. 52 Cal^ 

A. \V. R. (H. C.) 86: 1957 Cr. L. J. 344, 1 12. 

citing Subramaniam c. Public Prosecutor, 4, Sanlaydo v. Emf>eror, A. I, R. 1933 Rang, 
11956J 1 W. L. R. 965 (P. GJ at pp. 969 204 at p. 203 ; 147 I. G. 49 ! 36 Gr, L. J, 

972. 262 t 1933 Cc. G, 919. 

I. P. G.— 89 
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gangs of robbers may have committed crimes which every one among them 
was unwilling to commit, under the influence of mutual fear, but we think it 
clear that this circumstance ought not to exempt them from the full severity 
of the law.*'^ No man from a fear of consequences to himself has a right to 
make himself a party to committing mischief on mankind.* 


6. Reasonable apprehension of instant death. — The only exception 
that justifies a person to participate in crime is a reasonable fear of instant 
death, not a mere threat which may or may not be carried into execution 
but a threat which precedes action, and an action which can only be averted 
by associating in the crime. The question whether the act of a person was 
prompted by such a fear is a question on fact depending on the circumstances 

of each case. But whatever the facts, three essential 
Three important consi- points must be dearly established to justify an act ; 

fh^errmin'ra^ («) ‘hat the person did not voluntarily expose himself 

to the constraint; (6) that the fear which prompted 
his action was the fear of instant death, and (c) that the aot itself was done 
at a time when he was left no option but to do it or die. The threat couched 
in a resolution as of an anarchist meeting that a certain member shall murder 
a certain personage, failing which his head is proscribed, is therefore, threat 
of certain death, but not of instant death. It is, moreover, not a threat at 
all but a Condition of membership, of which all members had timely notice. 
No anarchist can, therefore, complain that he was the victim of coercion 
the question whether a person was a partteeps eriminis or merely^ ^ mvolun- 
tary agent will, therefore, depend upon his previous relations with the other 
criminals, and upon (he circumstances which threw lum in meir company 
upon the threats given and resistance made and the chances that there were 
of his dying at their hands if he did not submit to their will. 


7. Explanation 1.— The fact that a person was coerced into joining 
a gang of ruffians may be a sufficient excuse, if he had been presented with 
the certain alternative ol death in case of refusal. The mere fact that a 
gang of dacoits threatened to beat a recruit is no reason fcyoining it. But 
if the gang had personated, say a marriage procession oroffioers of Govern- 
ment on duty, the case would be otherwise. For he had then joined a lawful 
assembly as he then considered it. And if the gang afterwards threw up 
the mask, and compelled him to commit a cri^me he must still resist, and 
must not be a willing tool in their hands, for his duty is even then to 

It Is onlv when his will is dominated by the fear of instant death 
nermitted to plead necessity in justification of his crime. The 
of beating or other personal violence is not a reason for swelling 
the ranx of criminals. If such a reason were sufficient it existed in 
McGrowther's case,' but it was considered wholly insufficint {see para. No. 

4, ante)* 


mankind, 
that he is 
mere fear 
the rank 


8 Exolanation. 2— But where a person does not join a gang but is 
physically overpowered to join it, fnd Js then compelled by a threat of instant 
Health to work for it, he cannot beheld responsible, for his will was never 
given a free play, as he was himself overpowered by physical force. Such 
is the case of the smith mentioned elsewhere. 


U Note B, Reprint, p 112. 

2. Tyler. 8 G. P. 616 at p. 620 ; Queen- 
Empress r, Manganlal and Motilal, 

I.b.R. 14 Bom, 115 at pp, 131, 132; Queen- 


Empress v. Devji Govindji, I. L, R. 20 
Bom. 215 at pp. 222 and 223; 
KiPikyarara. 19 I. G. (Mad.) 207, 

3. 18 St. Tr. 391. 
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It will be observed that the section makes no special reference to femme 
sovert. Their case will, therefore, be judged by the general rule.^ 

95. Nothing is an offence by reason that it causes, or 

that it is intended to cause, or that it is known to 
^Ac^causing slight be Hkcly to cause any harm, if that harjn is so 

slight that no person of ordinary sense and 

temper would complain of such harm.^ 

SYNOPSIS 


1 . Analogous law. 

2. Principle. 

S. Object and scope. 

4. Meaning of words. 

5. Applicability. 

6. Negligible wrongs. 


7* Triviality depends upon relative position 
of parties. 

8. Petty thefts. 

9. Vulgar abuse. 

10. Trivial injuries. 


frameri of the 
Code. 


1. Analogous law. — This section is the legal recognition of the maxim 
de minimis non curat lex,^ So the authors observe; “Clause 73* is intended to 

provide for those cases which, though, from the irnpei feciions 
Statement by language, they fall witliin the letter of the penal law, are 

yet not within its spiiit, and are all over the world considered 
by the public and for the most part dealt with by the tiibunaU 
as incorrect. As our definitioi s are framed, it is the ft to dip a pen in another 
man’s ink, mischief to crumble one of his wafers, an assault tocover him with 
a cloud of dust by riding past him, hurt to incommodate him by pressing against 
him in getting into a carriage. There are innumerable acts withoutperforming 
which men cannot live together in society, acts which all men constantly do and 
suffer in turn, and which it is desirable that tl^cy should do and suffer in turn, yet 
which differ only in degree from crimes. That these acts ought not to be treated 
as crimes is evidence, and we think it far b etter to except them from tlic penal 
clauses of the Code than to leave it to the Judges to except them in practice ; for 
if the Code is silent on the subject the Judges c;m except these cases only by re- 
sorting to one of two practices which we consider as most pernicious, by making 
law, or by wresting the language of the law from its plain meaning.”® 


The Madras Regulations® as to trivial offences remaijx iinaff(*ctcd by the 
section, which has no application wliere the act ch.irgecl is an off nee irres- 
pective of whctlit*r the accused intend«'d to cause or knew himself likely to cause 
harm.** It has, consequently, no application to offences under sp(H:ial oi- local 
laws,* which are dictated by a tliffenait policy. 


Principle. — Law doe.s not busy itself about imeonsidered trifles. It 
^ould be stultifying itself if it concerned i tsidf wi ill millers ti)o tiivd.il tod<-mand 
Its notice about which men in their ordinary fi am * <»f miiul do not complain. 
Indeed, men living in society must suffer soiiv- inconvenic-nces aiul li misgressions 
whitliout which indeed no society is jiossibh^ 1 1 will h • an i<Ue travesty of law to 
deal with such delinquencies as if they were ciinuts. The Code has, therefore, 
nghtly exempted them from that category. 


1 . 


2 . 

S. 


omission must have been inten- 

noticed and attimad- 
verted upon by the Law Commissioner 
(First Report, Secs. 153, 154). 
intend to cause—Sec. 35. 

' about triEcs”), Sada- 

oaoda Jaih 9. Shibakali Haara, A. I. R. 


4. 

5. 

6 . 

7. 

8 . 


1954 Gal. 288 at p. 288. 

Now Sec. 95. 

Note B, Reprint, pp. 109 and 1 10. 
Regulation XI of 1916, Sec. lOj Reg. 

rv of 1821, Sec. 6. 

John Scoit, 1 N. L. R. 139. 

S*4 Sec. 40, snt4» 
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3. Object and scope. — It is true that the object of framing Sec. 95 
was to exclude from the operation of the Penal Gode those cases which from the 
imperfection of language may fall within the letter of the law, but are not with- 
in its spirit and are considered, and for the most part dealt with by the courts, 
as innocent. It cannot, however, be said that harm caused by doing an act with 
intent to cause harm or with the knowledge that harm may be caused thereby, 
vnW not fall within the terms of Sec. 95. The argument is belied by the plain 
terms of Sec. 95. The section applies if the act causes harm or is intended to 
cause harm or is known to be likely to cause harm, provided the harm is so slight 
that no person of ordinary sense and temper would complain of such harm. 


The expression “harm” has not been defined in the Indian Penal Code; 
in its dictionary meaning it connotes hurt; injury; damage ; impairment, moral 
wrongorevil. Thereisnowarrantfor the contention that the expression harm 
in Sec. 95 does not include physical injury. The expression “harm is used in 
many sections of the Indian Penal Gode. In Secs. 81, 87, 88, 89, 91 92, 100, 
104 and 106, the expression can on^ mean physical injury. In Sec. 93 it 
an iniurious mental reaction. In Sec. 415 it means injmy to a person in body, 
mind'l reputation or property. In Secs. 469 and 499 harm , 
the context, is to be reputation of the aggrieved p^ty. There is i 

Sec. 95, which warrants a restricted raeamng should be attributed 

Section 95 is a general exception, and if thatexpressionhasmmany other secn^ 

dealing with general exceptions a wide cormotation as inclusive of physica 
injury? there IS no reason to suppose that the Legislature intended to use the 
expression “harm” in Sec. 95 in a restricted sense. 


Section 95 is intended to prevent penaUsation negligible wrongs ot of 
offences of trivial character. Whether an act which amounts to an offence 
U trivial would undoubtedly depend upon the na^re of the injury, the position 
of Srparties, the knowledge or intention wi^ which the offencUng act is done 
another related circumstances. There can be no absolute staridard or degree 
of harm which may be regarded as so sHght ^at a person of ordinary sense and 

teinperwould not compllin of the harm. It cannot be judged solely by ^e 
tempei wou or^ other iniury the act causes. A soldier assaulting his 

measure of phy his Superintendent or a pupil beating his teacher 

colonel ^ of which cannot Setermined merely by 

commit offences, . - officer or the teacher for the assault would be 

tl^ actual injury Z assault by one child on another, or even 

wholly which causes injury may still by regarded as 

by j to the way and station of life of the parties, relation 

b°.^efn’thXsiSnTn which V parties are placed, and other drop- 
Magees in wMch harm is caused, that the victim ordinarily may not complain 

of the harm.’- 


4 Meanine of words,— ^'Intended to cause any . . . harm**: Even the 
• . raiisinff of harm is here excused because of its triviality. The word 

"hZm" here mefns injury of any kind, including injury to mind, body or pro- 
w “ JVb person of ordinary sense and temper** and belonging to the same class as 
complainant and under the circumstances, would complain. Two friends 
mav take liberties with each other, which, as strangers, they would have re- 
ted So while a friend may walk into another’s library and carry away a 
J^wspaper, a stranger doing the same would be guilty of theft. 


1. Mrs. 
HaV\ 


Veeda Mcnezet p. Yuiuf Khan 
Xbrahim Khan, A. I. R. 1966 S.Q. 


1773 at pp. 1774-75. 
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5* Applicability.— The application of the principle underlying the 
section woiild pai'ticulajrly be attracted in case of a domestic quarrel such as one 
between a father and his daughter,^ or between two brothers.* 

The law does not in this section concern itself with matters too trivial to 
demand its notice about which men in their ordinary frame of mind do not 
complain. Asamatter of fact, itis common experience thatmen livingin society 
must suffer some inconveniences and transgressions without which no society is 
possible. That being so, it would be travesty of law to deal with such trivial 
mattersasif they were crimes. Itis because of thisthelaw rightly exempted such 
trivial actions from the category of crimes. A close examination of the provi- 
sions of this section shows that even the intentional causing of harm specified 
in this section is excused because of its triviality. The word “harm** no doubt 
means injury of any kind, including injury to mind, body or property. It pro- 
vides that in the normal circumstance even if the injuiy to mind, body or pro- 
perty is caused and if the harm is so trivial, no person of ordinary sense and 
temper would complain of it.* 


Section not ap< 
plicable if an act 
It no offence 
under the Code. 


6. Negligible wrongs. — This section is intended to exempt from crimi- 
nality offences which, from tlieir triviality, do not deserve the name of crimes. 
In one sense they are crimes because they fall within the general definition of 
crimes and, as such, but for this section, they would be punishable. Indeed, 
this section has no application unless the act in question amounts to an offence 
under the Indian Penal Code.* If there was no offence under the Code there 

is no need to apply the section. For instance, the accused, 
a servant, was ordered by Iris employer to take certain bags of 
waste paper and forms belonging to him to his yai'd in a certain 
place and there to burn and desti'oy tiiem but the accused 
carried the bags to his own house, where he kept them pre- 
sumably for sale, and he was prosecuted for criminal breach of trust, and the 
question was, whctlier the act of the accused was justifiable under this section. 
It was conceded that the paper was worthless to the employer and its destruc- 
tion was ordered to prevent designing men from misusing it for the purpose of 
committingforgery, andit washcld that, as the act of the accused did not amount 
to an offence, there was no need to resort to the provisions of tliis section.* This 
case undoubtedly proceeded upon the assumption that the relinquishment by 
the owner of his dominion over the bags had tlie effect of making the bags no 
nian s property, the appropriation of whicii could not tlierefore be a crime. So 
where the Health Department of Government condemned as rotten a consign- 
ment of rice, and ordered its officers to destroy it, whereupon the latter appi o- 
pnated it without destroying it, it was held that as the rice had ceased to be the 
property of the Government, the accused could not be convicted of criminal 

reach of trust, though they may have been guilty of disobedience of depart- 
mental rules.* ^73 b 7 F 


^^c^osurc in which ring game is played is not a gaming-liouse and 
en 1 technically it could be so, the principle of Sec. 9 j, viz. de minimis non curat 
X applies.'^ Similarly, it has been held tiiat the possession of empty cai tiidgea 


1 . 


2 . 


8 . 


Mohan^cd Ibrahim p..Iamail, A,, I. 
44??^?; (1949)1 M.L 

9*'- L. J. 173. 

A. I. R. IS 
197: 209 I. G. 234: 

L.J . 105. 

, Stole of Myiore, (19 
* Gf. L. J. 1 188 at p. 1 190. 


4. Preo Nath, l.L.R. 29 Gal. 489; State 
Goveromeiit v. Amrit Lai Amaa Lai, 
A.l.K. 1933 Nag. 141 at p. 142. 

5. Preo Nath, supra, 

6. Wilkinson, 2 G. W. N. 216, followed io 
Preo Nath, supra. 

7. Abdul Kadar Jan o. Emperor, A.l. R. 

1935 Lab. 225 at p. 226: 36 Gr. L.J. 
125; 150 1. C. 65. 
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would be ignored under Sec. 95, if itisnot suspected thatthe cartridges would be 
reloaded and used as ammunition.^ 


7. Triviality depends upon relative position of parties. — Where, 

however, the facts point to an offence the section is applicable only if the facts 
disclosed make it an offence of a trivial character. The triviality of an offence, 
however, mustnotbcjudged solely by the measuresofharm for it depends equally 
... r. upon other considerations. A soldier strikinghis officer in 
determination* of anger commits an offence, the heinousness of which cannot be 
nature and degree determined by the injury directly caused to the officer. Such 
of crimes, assaults, if suffered, tvill be wholly subversive of military dis- 

cipline, and they arc, therefore, considered fit for exemplary punishment. This 
was tile ratio decidendi of a case in which a dismissed policeman approached his 
Superintendent in office and asked him what had been done in the matter of 
his petition of reinstatement. The Superintendent replied that it had been 
rejected ; thereuponthe accused lost control of his temper and struck the Superin- 
tendent a blow across his chest with an umbrella which he had in his hand; 
whereupon he was convicted under Sec. 323 of the Code and sentenced to a year** 
imprisonment. The conviction and sentence were afcmed on the ground that 
though the pain caused by the blow might have been trivial, still as it was a blow 
struck in anger and was accompanied by language of a most violent kind, it 
could not be treated as a case uirder tliis section.® A person may pull another 
by the eai* and the case would be one under this section, if the two persons were 
friends and the pulling was done in sport or by way of gentle admonition. 
But where an official superior pulls the ear of his subordinate m a quarrel, the 
case is then one which cannot be so lightly passed over. In ffiis case the com- 
plainant having attended the office late, the accused called him into his room 
and assaulted and insulted him by pulling him by ^ whereupon me com- 
plainant moved for a summons for assault, which the Court held could not be 
Refused. So, while it will be an assault of an aggravated kind if a stranger caught 
hold of the hand of a modest maiden, while passing along a public thorough- 
fa. the case would be different where the woman was of a quesUonable charac- 
ter and th^h W tas caught in jest, though it had the effect of arresUng her 
movement and causing her annoyance^ The object with which an act was 
do^c no less than the relationship in which a party stood to another, will then 
determine the nature and degree of the crime. 


A thiiifi may be valueless to one person, but it may have quite a different 
^ value to anoUier. For example, a rough jotting of accounts 
u- between two persons in the handwriting of the obhgor may 

have no value to the latter, but it may be a piece of valuable 
What may be. obligee. Where, therefore, it was in the cus- 

1 fi..- nbli^ee as a token of the obligor’s indebtedness, the latter would be 

destroying a valuable security, if he tore it up m the course of an alter- 
guiny n editor.® And the fact that the account sheet was unstamped, 

inadmissible for the enforcement of any legal claim, would be 
^ atciial. For though it wasnot a valuable security, still, since itpuiported to 

scemity, the wanton act of the accused became an offence under 
^r^ 477 fiom which tliissection offered noescape.® Soaperson who made away 
cancelled cheques which were to be filed as exhibits in a case, could not 
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plead exemption under this section, on the gr'ound of their intrinsic worthless- 
ness, because, though in themselves valueless, they furnished valuable evidence 
of payments, which fact could not be ignored in judging of the gravity of the 

8. Petty thefts. — ^Again law does not regard the same offence in the same 
light in every case. Reference has been made before to offences relating 
to proper^ exposed to view or laying in the open, theft of which is trcat<id 
with special severity This must be the underlying reason in the case in 
which the Court refused to apply this section to the theft of dung- 
calces worth one pie and mangoes worth three pies from the field of the com- 
plainant.® Such a case is easily distinguisliable from one in which the accused 
was charged with theft of some pods of trees ft om Governmf'nt ground, which 
were of no value to Government.® Such also will be the case where persons pluck 
fruitor leaves from road-side trees. Where a person dug some earth from an open 
piece of private ground the earth so appropriated having hardly any appreciable 
value, the Court regarded the case as a fit one to be disposed of under this section 
the same \new was taken in another case in which a person had lopped off the 

branch ofa tree overhanging hishouse, b'^causc i t inconvenienced him.® Section 

95 was made applicable to case of theft of a cheque of no vahie and the accused 
was acquitted of theft.® 


9. Vulgar abuse. — The ordinary terms of abuse do not constitute an 
insult and would be covered by this rule, since no one takes (hem seriously.® 
Moreover, the harm caused by defamatory or insulting words may be so slight 
as to call in the aid of this section. Whei c two pleaders in the midst of a case 

quairelled over a rcmaik made by one conveying an imputa- 
Uafamatory cases, tion on the other whereupon the latter retaliated by calling 
, . him a *‘Iiar,*’ the Court considered the case sufficiently met 

by the section.® So where the guard of a train asked a passenger for his ticket, 
siting that he suspected him of travelling without a ticket, the Court threw out 
the pas^nger’s siiitfor damages on the ground tliat the matter was too trivial to 

calllor damages.® It was found as a fact in the case that the guard had used the 

wore.s bona fide, and his suspicion was not altogether unfounded, which was 
really the sa^ng grace in his case, otherwnse the verdict woiildhavc been probably 

hru ^ rnan was falsely charged wit]\ the theft of a goat, he was 
-lajushhed in prosccutinghis accus-r of defamation, an<\ ih-' fact that he was 
man ot low caste could not bring his case wathin this exception. “The false ac- 
sation was one against the moral character of the prosecutor, defamatory in i ts 
aiure,^d presumably made with, kirowlcclge and intent to harm or injure the 

unless shown to have been made in good faith , renders the party 
liable to be chai-ged with the ofilmcc of defamation,”® So to write of 
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a man as a kulbkraskta} or among Hindus if would cause the giavest haira to 
allege that a man was out of caste® in a published work would be clearly de- 
famatory.® An offence under Sec. 504 (intentional insult with intent to provoke 
breach of the peace) is not so trivial as to attract the application of this section.® 


10* Trivial injuries* — -There are some injuries which are from their 
very nature trivial, as where a person distorts his mouth and smiles at another® 
or where one indulges in practical jokes, in which case the criminality of the act 
vnW be judged by the intention and the harm actually caused. So where two 
disputants challenged each other to a fight in the open, brandishing their sticks, 
the Court dismissed the case as one covered by this section taking the demon- 
stration as in the nature of sparring with no intention to fight.® A stranger 

entered a pleaders’ room attached to a court in order to see 
Illustrative instances, a pleader. One of the pleaders objected to the entry of a 

stranger reserved for pleaders only, but as the stranger 
persisted In refusing to leave it he was ejected. He re-entered the room 
when the objecting pleader abused him, apologizing very shortly afterwards. 
The stranger prosecuted him for insult but the Court held that in view of the 
previous provocation to and the subsequent apology by the pleader the case fell 
under this section.’ The accused killed a goat by twisting its neck and not by 
cutting offits throat. He exposed its carcass for sale, which was objected to by 
Mohammedans but the Court dismissed that complaint holding that though 
the mode of killing might be obnoxious to their religiousfeelmgs the accused was 
doing it for a living and he could not therefore be convicted under Sec. 298.® 

While the rule is then applicable to all trifling injuries whether they relate 

to one’s person, reputation, or property, still there aij cases 
Rule under in which the law holds the rule inapplicable. Such is the case 
this section if of intangible immoveable property nghtsin which could not 
applicable to all , nrotected bv permitting petty encroachments. Gonse- 
trifling injuries. a commoner may maintain an action for an injury to 

the common against a person who merely walked over it.® “That if a com- 
moner could not maintain an action of this sort, a mere wrong-doer might ^ 
repeated torts incourse of time establish evidence of a right of conmon. In 
such cascsthclawallowsanaction on the ^-^d of the apprehended damage 
which the denial of thcrightmightcntail.” These were citol cases but it is con- 
ceivable that the same reasoning may also suppmt a cnrnmal a-ch®”- 

however exceptional cases and fall within the principle that a small 
^scwXs ac’tionabfe when its prevention would have the effect of preventing 

a g;reater mischief. 

LAW OF SELF-DEFENCE AND PRIVATE DEFENCE 

Origin, evolution, and historical backgroW of the law of pri- 
vate defence in India.— According to the ancient lawgivers of India, homi- 
cide was permitted if committed when danger to life was feared (STT'if 
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Manu enjoined resort to arms in self-defence (SifSTii: dfriHl?) But in case 
the assailant had desisted before strik'ng, he was to be captured, and not killed 

!! (Katyayana in Smntichartirika , p. 729-). For other 

instances, reference may be made to the HMn Law in Us Sources by Ganganatha 
Jha, page 541. ^ ® 

Law permits taWng of the life of another for prevention and not for punish- 
*j . , ment. It is a light essentially of defence and not of retribu- 

Homicide cannot t^ctn ricrVit A^r ^ • • i . . . ictiiuu 

be employed as a ' i of self-defence IS exercisable m the face of 

shield to justify actual or imminent danger. It is available only to those who 
aggression. act honestly and in good fai th. In no case, can it be employed 

j - j ^ shield to justify aggression. The accused cannot invoke 

seli-defence as a device or pretence for provoking an attack in order to slay his 
assailant and then claim exemption on the ground of self-defence. 

The necessity justifying exercise of the right must be urgent and thedan- 

ger of loss of life or ^eat bodily harm, imminent. The right 
Imminence of exists il the attack is either actual or threatened The 
danger and not Courts will naturally view the circumstances from the’staiul- 
spirit of revenge. pomt of the accused and not from that of a cool bystander 

• , . Justify the taking of life on the ground of appear- 

ance ot peril, the appearance must be real, though not the peril. The act of 
tailing must be committed because of an honest and well-founded belief in ih- 
inimincnce of danger and not in a spirit of revenge. 

LW allows resort to force to repeal force vim vi repdlere licet but this should 
R^ah^ r 1 C j takingrevenge but for warding off the iniurv 

fe^cc begins “'Sn RTvh'J nf'Tf H T Propulsaadam injuria! 

necessity commences sclf-dcfence is not available to a person who resorts 

and ends when * ctaliation for past injury but to him who is suddenly con- 
neccssity ceases. fronted with the immediate necessity of averting an impeuf’- 

ing danger not of his creation. The necessity must b'' nrc 

antagonist can justifiably be deprived of Jiis 

uje. ihe right ot selt-defence commences when necessity bcffins. and enrl< 
when necessity ceases. / s > lu cncis 

As to the quantum of force that m-'ght be employed, that would depend 

upon the nature and the fierceness of the assault and the o-d’- 
Quantum of force nary rule is that the force used should be proportioned to'th> 

P rmissible. force of the attack or the threatened danger. It must be such 

Sclf-defcnre n ^ circimistances reasonably indicate to be necessary for 

Siarmed strength apart, an assault by au 

S™ we^por ” Pta-mitted to bi repelled by causing fatal injuries wi tl, a 


Cm. . , “ Courts do not expect a person assaulted to modulate his 

defence step by step according to the waxing or the waning 
“"WS in iudgriir empo of the attack. Once the assault has assumed a dangc- 
nature of assault * lorm, Courts make all reasonable allowances in favour of 

than apnear neeef who in fear of his life or limb, gives harder blows 

accused person wh. *'^1 a calm spectator watching from safe distance. An 
^gfroid andr^-^^e.-” m such a predicament, is not expected to maintain 

J-. “detached .composed and u^npwturbed. To use the words of Holmes, 

la\ifg>» 2 cannot be demanded in the presence of an upl fted 


1 . 

2 . 


Mam 8 : 3+'»-349. 

fowo United States, (1921) 256 V. S 

I. P. G.-90 


335 at p. 343 



1H 


iintdian penal code 


[& 96 


' ^ . 

■ While the law does not expect from the man wliose life is placed in danger 
< : • toweigh'with nice precision the extent and the degree of the 

Necessary corollary force he employs in his defence, the law does' insist that person 
flowing from the piaiminff such a right does not resort to force which is out pf 

bfsed on " nets all prStion to the injuries received or threatened and far 
based on necessity..^ requirements of the. case. In certain even- 

iuiilities, it is the duty of the accused e^n to retreat in order to avoid d^£r 
id himself before inflicting fatal injury. This is a necessary corollary that follows 
from the right of self-defence being based on necessity. . , , ^ ^ ^ 

ijfe of an antagonist may not be taken if it can be f 

• ^ and if retreat is practicable consistently with one s satety. 

Common law doc- where there are two courses equally feasible, open to a pers^ 
trine “of retreat leading to and the other from the difficulty, he must take 

"dit;h ” *e latS order torely on the’ vightof self-defence, if he c^ 
treat, to the diteh. ^t^out adding to his peril. But where such a course is 

not possible because of suddenness or fierceness of the attack, he is not obliged 
to Xe Ld^ such a case he might starid and inflict 

The strict common law doctrine ofretreat to the “wall or retreat to the ditch 

was .thus must,“herefor;, flee as far as he conveniently 

far as theLreeness of the assault vdll permit, him; for It may be sofierce 

as not to ^eld a step, without manifest danger of his life or enormous 
as not w yic u p, defence he may kill his assailant mstanta- 

■ hcQ^^'^Sidthis^s the doctrine of universal 

A^r-crfmt* -modification. A person attacked in his own 
This doctme - legal Sght to 1^. is not bound to 

-Modifications to Retreat. The exemption L orn retreating is available to the 
t]ie common law Jjut those in fault must retreat it a ole to do so, tnere 

doctrine. being a ’safe avenue of escape unless prevented by fierceness 

From'^Ae dbove discussion, four cardinal conditions must have existed 

Cardinal condi- before the taking of the life of a person is justified on the 

tions to.justify man of self-defence. « 

killing in self- . 

necessUy; must be no safe or reasonable mode of es^pe by retreat; and 

must have been a necessity for taking life. . 

^urthly, ^ of private defence as contained in Sec. 100 of the Indian 

law of ^ P Thus where the previous conduct of the accused, his 

Penal Code is no I n -Daidev Kaur, his uncoiicealed jealousy and pronounced 

amorous relations^^Baldev consdeied to L his , rival and 

repugnancy ^ pursuing his intrigue with her, his surprise 

whom he stro^ y armed himself with a chhura, his suspicion of Baldev 

vis^t j^s persistent refusal to enter the house unless she 

Vh^ed l^P w Sabirhim to see if there was anybody with her in the 
had bgh Mailkiat Singh his having plunged the chhura sixteen Pmes 

SArbodT^Xut having received a ^ngle scratch or ^y other injury on 
V ^ oerson wre facts wliich leave no doubt that the accused had come with a 
i^rmeditated intention to commit aggression if necessary.^ 

r ' ‘ — ' * “ 


1 . Commentaries, Book 4, ^ 

2, Balbir Singh Balwant Smgh v. State, 


A. I.R. 1959 Punj. 332 at pp. 336, 337. 
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of Th On 5th Jul^ 1834, the crew of a yacht, coasistingof thro^ 

Leading Eoghsb oduU seamen and a boy of seventeen or eighteen, was ^com- 

to Brooks, the third seaman, but he rejected xt. Two days 

entirely without food for eight days, one of the defendant., w th *e assmt ot 

the other killed the boy who was then in a quite 
including Brooks, who had opposed the killing to 

for four days when they were rescued by a passing shi^ I ^ r>-rished from 
of the boy, the iury found that the men would probably hav- p-nshed Irom 

?4^ine w?thia thi fom- .Tyshad they contin^d wi thout food 

probably have died first, and that, at the time except 

sonablc prospect of rescue, “there was no appreciable cha g P 

by Idlling some one for the others to eat. * 

Chief Tustice Coleridge, speaking for a distinguished Bench, entiiely lepu- 

j'r r Tt> 51 detailed review of the literature he found 

diated the defence of necessity. In a cletaiiea treatises was 

that most of the language concermng necessity, 

written in the context of self-defence ; it mere ly justified 

to avoid death To apDlv the doctrine. to such a case as this, where no wi ongiul 

act had been committed by thedcceased,indced ,whcre he was <^ly 

the youngest, the most unresisting,” was „nce d^?^ 

sity was a notion which seemed to the Judges at once dan- 

gcrous, immoral, and opposed to all legal piincipL and 

analogy”.^ Hale had coiTCCtly stated ^at hunger is no 

defenS^ of larceny; how could it possibly 

The decision in Holmes wliicli approved the doctunc of 

necessity and. also, the selection by lot was dismissed as 

resting on a ‘somewhat stiangc g^oiui “nrlft »’& indeed “almost 

Stephen, who thought that method of allied “dX” 

srotesaJe Tlic Court was eloquent m its repudiation ol the allegca duty 

KfXcservation : ‘‘the plainest and the highest duty” may somet.mcs be to 

iedfierXe’s life, as had been done frequently in vvar and m slnpwreck by 

crew of many vessels. They stressed the hazards of appi oving the doctrine ol 

necessity In this very case, the men might have been picked rip the next day, 

pr they Lght nXr have been rescued, in eith^ event the sacrrficc_would have 

prodicality or other fault; (5; the persan 
wtios <5 property takcii iiiUii aiOiJciii 
equal distress; (6) the taking must be with 
intent to restore or compensate and (7) 

actual restitutio'n must be m.ide as soon 
as possible. I’or a modern ctsc cxoul- 
paling taking bread by a famished woiuaa, 
see Dalloz, Jurisprudence^ IdJJ il, d29. 
the Note by Josser, i7>id. at pp d^d-Jil, 
and Garrud, i'rccis dc Droit Griminal 
313 (lyitj. 

Digest of tltc Griminal Law, 25 N. (13d7) 
2 H. Gr. L. lUdn (1333). liui none of 
tliose critics proposed any alternative 
method except, presuni.i bly, inat every- 
one inubt die unless scU-saci mcing volun- 
teers come lorvvard. 


Doclrinc of neces- 
sity seems to Judges, 
at once dangerous, 
immoral and op- 
posed to all legal 
principles. 


1 . 

2 . 

3. 

4. 


(1834) 14 Q,. B.-273. 

Queen v. Dudley and Stephens, (1884) 14 
Q. H. at 275. 

Ibid, at p. 281. . 

iiul Hale also stated that the judges could 
reprieve in such cases; 1 P. G. i4. Natu- 
ral law writers invariably held drat tak- 
ing another’s food i*t case of famine was 
justihed. 'i’uc Garolion (zVrt. Ibbj pro- 
vided for justification in such cases, stipu- 
lating (1) the necessity must be so extreme 
as to threaten life, e.g. lamiiie; (2) tak- 
ing the property ol another tiiusi be die 
only means available to obtain relict; 
(3) the doer himsell or his lamily must be 
the persons endangered; (4) the situa- 
tion must not have arisen through 


o. 

6 . 



716 


INDIAN PENAL CODE 


[1 9^ 


been futile. Who is to judge of the necessity? How measure the comparative 
value of each life? How avoid tempting the strong to profit from such a rule? 
Matters of mitigating on must not interfere with legal principle, specifically with*- 
out “the legal definition of the crime”. If the law is too severe, the sovereign 
may be merciful. The defendants were accordingly found guilty of murder and 
sentenced to death. But the Grown commuted the sentence to six months* 
imprisonment. 

The facts in Dudley and Stephens were undoubtedly a great stimulus to 
repudiation of the doctrine of necessity. The harm was not perpetrated in such 

emotional stress as prevailed in Holmes or in fear of imminent drowning. Itwas 

instead, committed in calm determination, evidenced by the fact that the homi- 
cide wasdiscussed several times, although, to be sure, in the firm conviction that 
death by starvation wasnotfar off. In addition, there was the cannibalism which 
must have suggested that this was one of those cases where men ought to die 
rather than live by utterly repugnant means.^ But however revolting facts may 
be, they do not invalidate the rationale of the doctrine of necessity that it is 
better that some live than that all perish. They merely suggest certain esthetic 
limits as conditions of the application for the doctrine. 

It is significant that in both cases' the final sentence was six months* im- 
prisonment, although Holmes actually served fourteen months. On a func- 
tional view of the penal law of both countries, one may therefore conclude that 
both in fact approved the doctrine of necessity. But the important difference is 
that whereas that doctrine is recognized in the substantive criminal law of the 
United States, English law is left in an unsatisfactory condition that is almost 
universally opposed.® 

Yet the chief ground of the English decision wasapproved by no less a iurist 
than Gardozo. Emphasising the crucial fact, he asked, “Who shall know when 
masts and sails of rescue may emerge out of the fog?”® This view point it will 
be recalled, was expressed in the unwillingness of the English Bench to admit the 
necessity of the homicide, indicated by its remark that the men might have been 
picked up the next day or might never have been rescued. It is therefore clear 
that neither the English Court nor Gardozo considered the ethics of the doctrine 
of necessity. They rejected the doctrine because, in effect, they denied that a 
state of necessity could ever exist. Such repudiation of the doctrine of necessity 
amounts not to the invalidation of the principle to conserve the maximum value 
possible but to such a challenge of it on empirical groimds as to guarantee that 
it could never be applied. For factual knowledge neither is, nor can it ever 
attain, certainty. Ithas at best only a degree of probability. We can, therefore 
never be certain that any emergency will not pass, that “masts and sails of rescue 
may (not)emergeoutof thefog”. In the lack of such certainty, it is wrong to 
rifice any life — so runs the Goleridge-Cardozo thesis.^ Plainly on this estimate 
the doctrine of necessity becomes a mere speculation. Modern legal svste 
however, do not require omniscience of human beings. The doctnne on 
contrary, is that a very high probability of complete destruction by physiol 


1 . Several other cases of cannibalism are 
cited by Moriaud, op. cit. supra. 

2. For the anomalous effects of the decision 
on English Criminal Law, see Stallybrass 
in 14J. Comp. Leg. & Ini. L. 237 (1932) 
and cj. Davies, “Every student of the 
elements ol the subject knows how unsatis- 
factory Was the discussion of the matter 
in the leading case of R. v. Dudley and Ste- 
phen 2.” But cJ. Rex t. Bourne, (1939) 




(^rdozo. Low and Literature, \\3 (1931). 

This view was also expressed by 
Gonte^orary Philadelphia Public Led- 
ger. They must consent to leave their 
late together in the hand of events and 

take what comes while there is life 

there is hope. . . . - Hicks, op. cit. 

(19^5° Decision, 71 
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forces IS a justification for sacrifice of some to save some, provided the m-thod 
of selection is fair. These judgments are embodied in the criminal law^ 

.„ j : i; “oS"'’’' '• '™'" »«=>.. .. 

To assert that a harm is privileged is to assert that it is not a legal harm. 

This implies that the individual whose interests were injured 
Doctrine of neces- by another s exercise of his privilege had no rio-ht to nrotect 

fil sSlfencc'' inflicted by such an 

from self defence, individual is illegal. Failure to recognize these implications 

. f f legal pnvilege, together with a blurring of self-defence and 

state of necessity confused Stephens’ analysis of the latter. Thus, after comment- 
ing adversely on Holmes, he remarks : “Self-sacrifice nnyo m ^nol be a mo^l 

duty, but It seems hard to make it a legal duty, and it is impossible to state its 
limits oi the piinciple on which they can be deteimined. Suppose one of the 

party in the boathad a revolver and was able to use it. . . could anyone deny that 

he wasacting in self-defence . . . and would he violate any legal duty in so dong ?2 

Butifthcre IS a duty to preserve the greatest possible value in situations whtue 

due to the impact of physical forces, some value must be lost, then a ffuidine- 
pinciple does exist. And, as regards the situation Stephen described, far from it 
hpng impossible to ‘deny that he was acting in self-defence,’ a correct statcmciu 
of the legal import of such conduct is that not only was he not actine in self- 
defence (any more than docs one who resists a legal arrest or self-defence itsclH 
but, also, thathc was guilty of inflicting a proscribed harm. A wise exercise of 
discretion would, of course, suggest considerable mitigation of the penalty but 
this does not alter the substantive law.” ^ X* 

That the priidlege of self-defence is closely related to the doctrine of neces- 
sity IS apparent. Sometimes, self-defence is indiscriminately treated as a form 
01 action in teleological necessity in the sense that the defender’s conduct is iusti- 
ned on the ground that the haimhe inflicted was necessary to preserve his le<xiiiw 
protected and thus, superior, interests. If “self-defence” is employed loosely to 
note conduct stimulated by any danger, human or inanimate, to tlie instmet 

this usage would include harms committed in states of neces- 
privilege of self-defence implies that there is a iiuman 
bound by a legal duty. In the exercise of the privilege of 
^ hand, there was no violation of the actor’s legal i ight.^ In 

tinn- defender injures the creator and embodiment of tlie evil situa- 

harms a person who was in no way responsible for the 
danger, one who, indeed, might himself have been imperiled by it.,^ 


I 


2 . 

3. 


4 . 


The legal issue is nariowcd to coiiipU-it. 
exculpation or the imposition of some 

is slight as compared with 
mat for usual honiiciclc, as was actually 
above cases. 

h>8-ioy. 

cj. bcU-defence naturaUy falleth under 

‘i* Homicide founded in 
of Homicide, in 
273 ^ Rebels of Scotland, (1762) 

problems arise in app'ica- 
Losed d'sliactions. One of Vhese is 

hoffisJrf** iiir animal beating 

the control™?^* legally significant than is 
•uch inanimate force. Hcnc 

onduct in maccurattly termed sell 


cc 


th leiice. I he iinimala licliaviour can- 
not constitute a viol.ition of a legal i iglit 
More coinj)lex is the c.isc of jnoteciion 
against an att.ick by an ius.iiu: person 
which is sometimes treated as “s,!lb 
defence. Hut since an insane person is 
not bound by duties of the penal law, it 
follows that he cannot violate any legal 
right confeircd by that laiv. Accordingly 
the better solution is suggested by the fact 
that, although in attacks by animals or 
insane persons, tJic mca.-»ures of protection 
are directed against attacker, yet, in a 
truer sense they .irc directed against a 
natural I'orcc, cJ. .\ote, Necessity as a 
Defence (ly2l), 21 Col. L. Kev. 71 
General Principle oj Criminal Law, 2nd hd, 
by Jerome Hall at pp. 4J(j-436. * 
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General features of the doc|^rlae. of 'necessity and Self-diefe^ce.-r^ 

In the old authorities statements^ are to be found to the effect that there may be 
Excuse for death Circumstances in which a. man may be excused for .deeds 
not done under which he has donenot of his own free volition but'under corn- 
own free volition pulsion exercised upon him by another. A simple example 
si'^n compul- imagined of a- powerful man who, seizing th& hand 

of one much weaker than himself and overcoming his 
resistance by sheer strength , forces the hand to strike someone else. The defence, 
if it be admitted, niust be that the mental element of volition is absent — -the. 
accused, in other words, pleads that his conduct was not voluntary. Compulsion 
can take other forms than physical force; but in whatever form it appears the 
Courts have been indisposed to admit thatit canbe a defence for. any crime com- 
mitted through yielding to it and the law of the matter is both meagre and vague. 
It can best be considered under the heads of obedience to orders, marital coer- 
cion, duress per minas, and necessity. . 

Obedience to orders , — -This rarely affords any defence in.English law, though 
there are, of course, acts which are legal when done lawfully for the advance- 
ment of justice but which would otherwise be illegal,* e.g. the execution of the 
lawful sentence of a court, acts done for the prevention of forcible crimes and 
breaches of the peace, or to secure the ajrest of criminals. Though the K.ing 

can do no wrong, either civilly or even criminally— arid also 
The King can do because the King can do no wrong — -his subordinates must be 
no wrong— Inter- strictly accountable for any wrpngs they may commit on 

pretation. behalf. . Hence, if a soldier or sailor or constable unlaw- 

fully does violence toany one, he cannot plead as a defence meiiely that he was 
acting under orders from his superior officer, or even from the King himself.* 

Of course such orders, when not obviously unlawful may be relevant to 
his defence under some more general rule of law. They may give him such a 
claim of right as renders it no larceny for him to appropriate another man s 
goods or such grounds for supposing the immediate circumstances to justify his 
conduct as will render this mistake of fact a valid defence, or negative a parti- 
cular intent* or excuse apparent recklessness.® • 

And more than this, it is said that a mistake even of law may afford a de- 

^ fence to public servant who has obeyed unlawful orders under 
Mistake even of ^ j-gasonable (though mistaken) belief, that they were lawful. 

public ThusVhen force is exercised by a aaoler or hangman in carry- 
fervant who has i„g out an invalid sentence, then, if the Court wh^ich passed 
obeyed unlawful sentence had jurisdiction over the offence-, and the sentence 
orders. reasonable appearance of validity, the man’s mistake 


affords him immunity.® 

Gases of this kind illustrate the point that fundamentally it isimpossible to 
distinffuish a mistake of law from a mistake of fact, ^ey are fmther compli- 
cated by the use of language which suggests that the defence is based upon the 
obligation of an inferior officer to obey the directions of his superiw,’ this, it is 
suggested, is a misconception, the real point being that the inferior officer was led 
to s^pose that the man before him was, for example, a condemned criminal 


1. 1 Hale P. G. 43; 4 Bl. Gomm. 27. 

2 See in particular in relation to hom^ide. 
Qf Pollock’s Law of TortSy 14th Ed. Ghap. 
IV 88; and Kenny’s Select Cases on Torts 
122-6* see HaaUam’s Constitutional History, 
Cliap.* 3, and Chap. VII, 526 as to hw 
peculiarly English check upon royal 
authority. 

4, R. •• James, (1837) 8 G. & P. 131. 


5. R. V. Traiher, (L864) 4 F. & F. 104. 

6. 9 Coke 68; I Hale 496; 1 Hawk., c. 28; 1 

East P. G. 331 ; see the authorities cited in 
Marks v. Frogley, (1898) 1 Q,. B. 396, 
404; cf. 3 G. & K 199. 

6. See the observations of VVilles, J., in R. o. 
Trainer, (1864) 4 F & F. 104 and R. *». 

Hutchinson,' (1664) 9 Cox 555. 

...... • • • 
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whose execution could not have been an actus reus or (as in R. v. Trainer) 
that the signal given on the railway mean that it was safe to proceed (so that he 
had no since he did not foresee any risk of the collision) . Persons in the 

naval, military, and air forces of the Grown may firtd themselves in a difficult 
position if superior orders are given to them to carry out something which seems 
contrary to'the ordinary criminal law of the land. There isno conclusive English 
authority which extends immunity to such a person, if in obedience to discipline, 
he carries out the order and thus commits what- proves to be a crime. He can 
of course, rest hisdefence upon the rules as to mistake when the facts arc appro- 
priate. Thus a marine who, to obey orders, shoots a boatman who insists on 
rowing up to the ship, will probably be held ^ not- guilty of murder if he knew that 
the orders were given lest the boatman should promote a mutiny on board* for 

such ordershe might reasonably suppose to be lawful. Yet he clearly would be 

guilty if he knew them to bn given from a mere desire to keep tl»c ship agreeably 
isolated. The official British Manual of Military Law admits it to be still “some- 
what doubtful** how far a superior officer’s specific command, ,even onenot obvi- 
ously ’improper, wll excuse a soldier for acting illegally. But the com ts of the 
United States have repeatedly refused to recognise any such excuse at all; and 
insist that a soldier or sailor cannot plead his commander *s oi'djsrs as a defence 
unless they not merely seemed to bn legal but actually were so.* 

Marital coercion . — Private civil subject has been of more frequent import- 
ance than public, as a defence. It never afforded exemption to servants or child- 
ren who committed crimes at the instigation of a master or a parent. Only in 

the case of conjugal subjection did it ever amount to a defence. For if a wife ® 
committed an orcUnary felony in her husband*s actual presence, the common law 
raised a prima facie presumption that she had committed it under such a compul- 
sion as to enti tie her to'be acquitted, even though there were no proof of any 
actual intimidation by him. (yet for an> crime commi tted by her when he was 

not actually present, his previous orders' or threats would afford her no more 

exfcuse than those of any other inst^atdr^would do.) This presumption of coer- 
cionpcver applied in non-indictablc offences. But it extended* to allmisdcmea- 
exet^t those that are connected with the management of the house (for 
in that Wtter the wife is assumed- to be the person chiefly active). And itW- 
tended to most felonies, » c.g. to burglary, larceny, forgery, but not to felonies of 
extrem'J gravity, such as treason and murder. Still, this presumption of sub- 
jection was on\y a prima facie one, rebuttable by proof that the wife took so active 
a part m the crime as to show that her will acted independently of her husband’s.® 

The singular privilege thus accorded to the wife yet denied to the child, has 

Sin^lar 'privilege history. It was suggested by Sir James Stephen* 

accorded to the wife 'vas due to the rule that for a long period our common 

yet denied to child law gave to a man who could read the right known as “b in? 

an obscure his- fit to clergy,** whereby he could escape capital punishment 
foi* felony. This relaxation was not allowed to wom^n® 


1 . 


2 . 


3 , 


R. 0 . Thomas, (1816) MS. of Bayley, J. 

U«99) 17 Gape of Good Hope 561 (T.A. 
b 205 Stephen’s History Crimial Law, 

of English, Scottish, 
the South African Courts, 

OfRcKl^S “Duress and 
Tones United States t-. 

^ Washington 218; and 

480 1 Wood 

American doctrine 
*‘la ih by French Jurists as 

1 T" intern g.Ls.'’ 

‘^oocubmc, R. f. Court, (1912) 7 


5. 

6 . 

7. 

8 . 


Gr. App. R. 127. 

.So the majority of writers and so Lord 
13rik<rn!ie.id’s Committee of 1922 reported 
c/. R. V. Torpey, (1871) 12 Cox. -15; R. 
V. Smith, (1916) 12 Gr. .\pp. R. 42, assert. 
Kel 31 (R. A. G.) In 1891 Gave., J., 

allowed it in iirs-m. 

R. y. Cruse, (1838) 2 Moody 53. 

Hist. Criminal Law, I, 105. 

Maitland (Pollock and Maitland, I. -145) 
found some traces of the privileges bjiag 
allowed to men and por’iaps some other 
women in very early times. In 1692 
benefit of clergy was allowed to all 
women. 
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with the result that when a man and his wife were charged with iointlv 

would ffpf ^ semblanee of reiding’^ 

would get off lightly, whilst his wife, even though the less guiltv of tlS 

two, would be sentenced to death. Stephen thought that this lomparative 

^^sh of marital coercion, because the^JudgL 

wshed to give to married women “some sort of rough equivalent for the'^bme- 

W by their husbands”. Stephen, however, gave no autho'fty 

explanation and none appears to exi st. It seems very likely that it reallv 

dCDSndcQ llTiOn tHp «-*U^ zr^ _ ^ ^ ^ v 


depended upon,the ancient notion that the wife -w;renti;;iVsi;bTe;Xe‘n\\oh3: 

e was alive she had legally no will of her own.* 


husband and that while he «»ivc &jic naa legauy no will ot her own* 
Bracton mentions the case of Roger de Fanbome and Agnes his wife who were 
charge^d with uttering a forged writ of right ; Roger was hanged but his w;fe 
was liberated irrespective of whether she was a party to the offence or not 
because she was under the rod of her husband (sub virga viri sui). 


Whatever the origin and however unreasonable the rule, it was aDolied bv 
courts up to 1925.3 In that year, largely as the result of public c^Sllow^. 
mg up^ a <^se in which the rule was applied.^ The Grimmal Justice Act, 1925 
(bee. 47) abolished the presumption although, strangely enough, it retained 
the defence. The statutory provision was as follows* 


Any presumption of law that an offence committed by a wife in the pre- 
sence of her husband is committed under the coercion of the husband is hereby 
abolished, but on. a charge against a wife, for any offence other than treason or 
murder it shall be a good defence to prove that the offence was committed in the 
presence of, and under the coercion of, the husband. 


The result of this hesitant legislation is that the burden of proof has now 

shifted to the wife, who must affi'*matively establ'sh “coer- 
cion** by her husband. What this marital coercion is, has not 
been judicially dec'ded in a reported case. Presumablv 

Stablhh coercion something less than such duress as would operate as a 

by husband. defence® to someone other than the wffe who participated 

in the man*s enme, since otherwise there would be no point 
in the statute’s express declaration of the defence for her. 

It may perhaps be convenient, though not strictly relevant, to mention here 
that there are a few casesin which even an actitself, otherwise criminal, thathas 
been done by a wife, will fail to be because of its connexion with the relations 

between her and her husband. Thus, if a husband who has committed a crim; 
is received and sheltered by his wife, she is not regarded by the law as becom'ng 
by such ‘‘bare reception” an accessory after the fact (or a participator in his 
treason) ; for she is bound to receive him. Again, in consequence of the conjugal 
unity by which the married pair are — for some purposes — -treated in law though 
they constituted only a single person,® no criminal agieement to which they are 
the only parties can amount to the crime of conspiracy; for a conspiracy needs 
two conspirators. And, similarly, a lib^l published againstahusband byhiswife, 
or one against a wife published by her husband, constitutes no offence.’ Nor 
can a husband or wife normally be guilty of stealing each other’s property. 


1. See Pollock and Maitland, II, 409. 

2. Fo.413b. . , . . 

3. It was in effect repudiated by a Judge in 
1912, but the old rule was fully accepted 
by the Court of Criminal Appeal who 
quashed the conviction; R. v. Garoubi, 

(1912) 66 J. P. 262. 

4. R. V. Peel and Wife, (1922) The Times, 
15tb March. 


5. If indeed duress really can be set up as 
a defence. 

6. See the observations of Maule, J., in Wen- 
man D. Ash, (1853) 13Q. B. 936atp. 844; 
Glanville Williams, Legal Unity of 
Husband and Wife, (1947) 10 Mad. L. R. 
16. 

7. R. V. Lord Mayor of London. (1866) 

16 R. B. D. 772. 
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Duress per minas. — Duress per minas is a very rare defence; so rare that Sir 
James Stephen, in his long forensic experience, never saw a case in which it was 
raised. It has, however, been thought that threats of the immediate infliction of 
death, or even of giievous bodily harm, will excuse some crimes that have been 
committed tinder the influence of such threats. Yetit has been found impossible 
to say wth precision for what crimes the defence will be allowed to a^^^l. It 
certainly will not excuse murder. Perhaps it may excuse the still graver offence 
of treason though only in its minor forms: as where a prisoner shows that under 
pain of death, or of some physicalinjuryfallingUttle short of death, he was forc- 
ed into giving some subordinate assistance in a rebellion. But he must show 
that the compulsion continued throughout the whole time thathe was assisting 
and thathe did no more than he was obliged to do, and that he desisted at the 
eailiest possible opjportunity.a Moreover, according to Sir James Stephen, this 

defence is admissible, only where the prisoner has been threat- 
Sirjames Step- ened by a body of rebels or rioters. Yet it would seem, on 
hen’s view. principle, that two persons may differ so much in strength, or 

in weapons, that a degree of compulsion sufficient to exempt 
mayhave been exercised by one of them over the other, although there was 
but this single threatener. It has been held in Ireland, upon a charge of receiv- 

irg stolen property ,2 that acts otherwi se criminal may be excused if they were per- 
fo.mcd under threats by one person of immediate death or personal violence so 
tenifying as to overcome ordinar y human resistance at the very time when the 
acts were committed . It has always been clear that if after the threats have been 
made there is time and opportunity for the person threatened to assert his will 
then no excuse can be allowed. 


The law as to duress was discussed by the Court of Criminal Appeal 

in R. V. Steane,^ and its obscurity was recognized: the Court, 
however, decided that duress could, in appropiiatc circum- 
oDscurity. stances, operate to negative an allegation that a prisoner acted 
wth a particular intent, on the argument that where one who being subjected to 
the complete control of another (especially if he be a brutal enemy) obeys his 
orders under threats of violence, it is impossible to say that an inference that he 
mtended the natural consequences of his acts must be drawn merely from the 
fact that he did them.* 


Fears of some lesser de^ee of violence, insufficient to excuse a crime, may 
J^verthelcss mitigate its punishment. Wherever there are two criminals, one of 
them is often to some extent in terror of the other. In such a case the timid 
rogue may deserve a less severe punishment than his masterful associate. 

Necessity. -The^ fact that a man who has inflicted harm upon another’s 
person OT property, did so for the purpose of saving himself or others from a much 
greater harm, has from early times been recognized as a defence in civil actions, 
brought to recover compensation for the harm thus inflicted. It is admittedly 
no tort to pull down houses to prevent a fire from spreadings or to enter a per- 
son s house to put out a fire. It would therefore seem natural that such pros- 
pect ot greater harm should be still more readily admissible as a defence to crimi- 
nal proceedings. For in them the main object is not to compensate loss but to 
punish actual guilt (which here seems almost oi- altogether absent) ; and punish- 
ment itself must fjul to attain its gicat object, that of deterrence, in those cases 
ot so-called necessity where the evil it threatens is less than the evil which would 


’• McGrowther, (1746) Foster 13 3. 

(1. A. G.). McGrowther was convicted 
bm not executed. R. v. Grutchly, (1831) 4. 
2 5 G. & p. 133. ’ 

Attorney. General d. Whclam, (1934) 1 5. 

I. P. G._9l 


(1947) K. B. 997: 1 All E. R. 813 : 32 Gr. 
App. R. 61. 

See Hosegood v. Hosegood, (1950) 66 
T. L. R. 735. 

1 Dyer 36-b; see Kenny’s Select Cases on 
TortSy 161 - 7()7 
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have been suffered if the crime had not warded it off. So a person who com- 
nuts some trivial offence, for the purpose of saving life — who goes at night, shall 
one say, on a lampless bicycle to fetch the fire-engine — might seem tohave a valid 
legal excuse. Yet, though theoretical writers have been willing to accept this 
ground of defence, there is no English case in which the defence has been actual- 
ly raised with success; however, Lord Mansfield gave an that even 

an act of treason, like the deposition of a colonial governor by his council, might, 
in some circumstances of public danger, be justified by its necessity. i The cor- 
rectness of this dictum was conceded by Lord Coleridge in i2. Dudley and Ste- 
phens.'^ The word “necessity” which is often used to indicate these predica- 
ments, is somewhat misleading. Stiictly speaking, there is no necessity in the 
sense that the thing is inevitable or unavoidable. Forifitwere, then there would 
be the legal defence that the accused’s act was not voluntary. In reality the 
position is that the person (perhaps with very good reason) much prefers to do the 
thing which he d oes rather than something else, which would be more impleasant. 


It has often been thought that if provisions run short during a voyage, the 

captain of the ship commits no larceny by breaking into the 
Captain commits cargo to feed, his crew. In Gregson v. Gilbert v/hich. was an 
no larceny by action on a pohey of marine insurance to recover the value 
breaking into cargo ^ hundred and fifty slaves, who had been thrown over- 

provi'lonsrln'lhor't board during a voyage because the casks of water were 
during voyage. running short and a hundred slavcshad already died ol thirst, 

no doubt was suggested, either by the Court or evenat the 
Bar, as to extreme urgency being capable of excusing even so lawful an act as 
this. But there the question of criminal liability did not directly arise ; and 
now, since R. v. Dudley and Stephens^ it seems that the criminal law would con- 
cede no exemption, on the ground of necessity, for such an act ol homicide. 

Clearly no such defence can be accepted in any case (1) vvhere the evil 

averted was a lesser evil than the offence committed to avert 
When nece^i.y it, or (2) where the e^l could have been averted by anything 
no defence. short of the commission of that offence, or (3) where more 

harm was done than was necessary for averting the evil. 
Hence it is scarcely safe to lay down any more definite rule than that suggested 
by Sir James Stephen, viz. that “It is just possible to imagine cases in which the 
expediency of breaking the law is so overwhelmingly great that people may be 
justified in breaking it; but these cases cannot be defined before hand . 

In the only English case where this defence has been expressly raised, it 

failed ® Three men and a boy escaped in an open boat from 

Illustrative cai«. the shipwreck of the yacht “Mignonette” M-ter having passed 

eight days without food, the men killed the boy in order 
to cat hi s body. Four days later, they were rescued by a passing ship. On their 
arrival in England, two of the men were tried for the murder of the boy. Lord 
Bacon had suggested (Maxims, v) that if two shipwi'ecked men were clinging to 
a plank which was only sufficient to support one, and one of them pushed the 
other off, he wouldVbe exempt from any criminal liability, because his conduct 
was necessary to save his life. 7 But the Court of Queen’s Bench declared em- 
phatically that there is no general principle of law which entitles a man to take 
the life of an innocent person in order to preserve his own. The Court appears 
tohave been willing, if necessary, even to overrule Lord Bacon’s dictum about 


1. R. £^. Stratton, (1779) 21 St. Tr. 1222. 

2. (1884) 14 Q. B. 273. 

3. (1783) 3 Douglas 232. 

4. (1884) 4 Q.B. D. 273 (T. A. G.). 

S- Hist Criminal Law, II, 109, 

6. R. V. Dudley and Stephens, (1884) 14 


O. B. D. 273 (T. A. C.). 

7. 1 Hale P.C. 54. Much legal controversy 

was aroused in France in 1898 by a judg- 
merit at Amiens which adopted Bacon s 
lenient principle; for Hale’s view is more 
generally adopted by French Judges, 
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the plank but Sir Jam’s Stephen considers that their actual decxsiondoes not go 
so far as to overrule it. For, as he points out, the accused man does no direct 
bodily harm to the other, butleaveshim still the chance of getting another plank; 
whereas in the “Mignonette*’ case the boy was actually killed, and moreover 
by men who did it for the sake of avoiding a starvation which the jury only 
found to have been otherwise “probable”, not otherwise inevitable^ 

The defence of necessity, however, can only be important where, as in capi- 
tal offences, there is a prescribed minimum of punishment. For in all others 
an English Judge would probably take the extremity of the offender’s situation 
into account, by reducing the sentence to a nominal penalty.^ 

Yet where immediate death is the inevitable consequence of abstaining from 
committing a prohibited act, it seems futile for the law to continue the prohibi- 
tion, if the object of punishment be only to deter. For it must be useless to 
threaten any punishment the threat of which cannot have the effect of deterrino'.® 
Hence, perhaps it is that in the United States the defence of necessity secms%o 
be viewed with favour.* 


OF THE RIGHT OF PRIVATE DEFENCE 


96. Nothing is an offence which is done in 
Thing, done of private defence. 


the 


exercise 


private defence. 


SYNOPSIS 


1. Analogous law. 9. 

2. Principle. 10. 

3. Scope. 11 , 

4. Foundation of the right of private 12. 

defence. 13. 

5. Steps to avoid causing harm to assailant. 

6 . Use of English precedents. 14. 

7. Plea of private defence. 15. 

8 . Alternate pleas. 16. 


Proof of private defence. 

Standard of proof. 

Self-defence. 

Private defence o. Private defence. 

Right of private defence when a complete 
defence. 

Right of private defence. 

Who arc likely to be aggressors. 
Non-aggressiveness, proof of. 


• -I Analogous law.^Thc object of the group of these sections dealing 
with the right of self-defence agrees with the English general law,^ though the 


1. Stephen maintained that the circum- 
stances ofR. v. Dudley and Stephens dis- 
Unguisb it from many cases in which there 
IS a choice of evils; for instance, where 
an accoucheur finds it necessary to destroy 
a child at the approach of birth in order 
to save the mother (an act that is never 
wade the subject of a prosecution); see 
R. y. Bourne, (1939) I K. B. (387. Still 
more is it distinguishable from those in 
which the question is not wliich one shall 
whether any shall live; as where 
t^ee mountaineers are roped together, 
out two of them slip, and the third cuts 
Xo save liimself from being drag- 
Xo deatli with them. In such a case 
Inc defence should be that there was no 
octus reus, for the survivor bad not caused 
e other’s death (since nothing could 
save them) but liad merely severed the 
rope to prevent them from pulling him 
overalso. Plowden 13 for a prisoner’s 
bom a burning g.tol to save hi.r 


2. But in continental countries (where a mini- 
mum is frequently set to punishments) 
the necessity of averting grave bodily 
harm is often raised as a defence. 

3. At a court-martial held (77ie Times, 28th 
July, 1893) in consequence of a collu- 
sion, it was shown that naval discipline 
regards even disobedience to an admiral’s 
orders as being excusable by necessity, e.g. 
the paramount necessity of not endanger- 
ing the safety of a ship. 

4. CJoinmonwealih v. Brooks, (1868) 99 Mass. 

434; State u. Way, (1875) 72 N. G. 
253. In Rice v. Georgia, (1899) 34 

S. E. R. 202, a man prosecuted for breach 
of a statute, that forbade taking alcoholic 
liquor to church, pleaded that it was 
necessary for his wife’s life that she should 
always have alcohol at hand. But the 
defence was disallowed, as it was not neces- 
sary for the wife to go to church; Kenny’s 
Outline of Criminal Law, 1952 Ed., by 
J. W. G. ruiiier at pp. 54 to 61. 

J. First Report, See. M 6 , Reprint, p. 272. 
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Coimnissi oners had noted in their report that owing to the lack of spirit displayed 
by men in this country they had further strengthened this law.^ 

2. Principle. — ^Self-help was the first rule of criminal law.® It still 
remains a rule, though in process of time much attenuated by considerations of 
necessity, humanity, and social order. “The right of defence,” wrote Bentham, 
“is absolutely necessary. The vigilance of Magistrates can never make up for 
the vigilance of each individual on his own behalf. The fear of the law can never 
restrain bad men as the fear of the sum total of individual resistance. Take 
away this right and you become in so doing the accomplice of all bad men.”® 
The eleven sections comprised in this sub-head codify the rules and limita- 
tions which aie found floating in English law. They are based on the cardinal 

principle that it is the first duty of man to help himself. 
Cardinal princi- It is next based on the principle that the police of the 
pic of self-help. State is not ubiquitous, and a person may then strike 

out for himself, or for another. But such a rule, if unquali- 
fied, might encourage vendetta which would lead to social disorder. It, there- 
fore, lays down the limits within which the rule applies, and the conditions to 
which it is subject. These conditions were the subject of extended controversy 
at the time the draft Bill was under consideration, but the clauses as framed, 
were found to be in substantial agreement with English law, and were as such 
passed. 


3. Scope. — The rule as to the right of private defence has been stated 
by Russell on Crime* thus • 

“ a man is justified in resisting by force anyone who manifestly 

intends and endeavours by violence or surprise to commit a kaowa felony 
against either his person, habitation or property. In these cases he is 
not obliged to retreat, and may not merely resist the attack where he 
stands but may indeed pursue his adversary until the danger is ended 
and if in a conflict between them he happens to kill his attacker, such 
IdlUng is justifiable.” 


As stated in Mahandi v. Emperor,* the law does not require a citizen, how- 
ever law-abiding he may be, to behave like a rank coward 
Wbat is meant by on any occasion. The right of self-defence as defined in 
right of private Secs. 96 and 97, Penal Code, contemplates that if a man is 
defence and when attacked he would be justified in the eye of law if he holds 
It IS aval a e. ground and delivers a counter-attack provided always that 

the injury which he inflicts in self-defence is not out of all proportion to the injury 
with which he was threatened.® When the whole conduct of the deceased was 
aggressive from the beginning the presence of lambardars on the occasion who 
did not take any step to protect the accused from assault by the deceased does 
not take away the right of private defence which the accused had. In such cases 
it is difficult to judge the extent of the right of private defence by any hard and 
fast rule and the accused cannot, as has already been remarked by the Lahore 
High Court in some decided cases, be ejqjected to regulate the extent of 


J. Note B, Reprint, p. 110. These clauses 
were subjected to an exhaustive review 
by the Indian Law Commissioners (First 
Report), Secs. 130, 162. But there is 
nothing in this discussion to elucidate 
the text. It is indeed, wholly confined 
to answering objection, and justifying the 
clauses in the words of the .'\uthor them- 
sclvei. 


2. See Introduction. 

3. Bentham*s Principle of Penal Laws. 

4. llth Ed., Vol. 1, p. 491. 

5. 51 Gr. L. J. 654 (Lah.) ; Alinga Kunhi- 
nayav v. Emperor, I.L.R. 28 Mad. 454; 
Ranganadham Perayya, In re, (1957) 
1 Andh. W. R. 181. 

6. Rahmat All o. State, A. 1. R. 1953 All. 
338 at p. 339: 1952 A. L. J. 609. 
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force to be used by him by any precise standard. This section is merely declara- 
tory of a right in the abstract. It lays down that an act done in the exercise of 
the right of “private defence” is not an offence. It do^s not define that right 
nor does it describe its extent and limitations. This is left to the subsequerit 
sections. The right of private defence is, however, here declared to be a justi- 
fication for a crime. But in order to be a justification, the crime must be com- 
plete without it. There is no right of private defence under this Code against 
an act which is not in itself an offence under it.^ Consequently, as laid 
down in Gorie Sartkar v. Sultan,^ an act done in the exercise of the right 
of private defence is not an offence and does not, therefore, give rise to 
any right of private defence in return.^ Again, “you cannot claim the righ 
of private defence if you yourself committed an attack, nor can such a right be 
claimed by a person who deliberately joins in a riot and find himself attacked 
and his life is in danger”.* So also, “when a body of men arc dctcimincd to 
vindicate their rights or supposed rights by unlawful force and when they engage 
in a fight with men who, on the other hand, are equally determined to vindicate 
by unlawful force their rights, or supposed rights, no question of self-defence 
arises. Neither side is trying to protect itself but each side is trying to get the 
better of the other.*’® Inflicting blows in retaliation will not amount to an ex- 
ercise of the right of private defence.® There is no right of private defence where 
there is no apprehension of danger, as where the quarrel had ceased before the 
accused stabbed the deceased.’ The Penal Code puts no restriction either upon 
the weapon, or upon the mode of using it, in those particular cases in which it 
provided that the voluntai y causing of death is justified when acting in exercise 
of the right of private defence of the body, but of course, all the circumstances of 
the case must be considered together.® 


4. Foundation of the right of private defence. — The law of private 
defence is founded on two cardinal principles: 

(1) Everyone has the right todefendone’s own body and property, as 
also another’s body and property. The law does not require him to 
be cowardly. 

(2) This right cannot be used as a pretence for justifying aggression, 
i.e. for causing harm to ajiother person, nor for inflicting mere 
harm than is necessary to inflict for the purpose of defence. 

Law allows resort to repel force vim vi repellere licet, forwarding off an injury but 
not for taking revenge; Sed ad propulsandam injuriam non ad sumendan vtndictum. 
The right of private defence is not available to one who resorts to retaliation for 
any past injury, but to one who is suddenly confronted with the immediate 
necessity of averting an impending danger not of his creation. In a word, tlie 
right is essentially of defence not of retribution.® 


!• Ganouri Lai Das o. Queen-Empress, 
L L. R. 16 Gal. 206 at p. (218); see also 
Chandra Bhan y. State, A.I.R. 1954 All. 
39: 1953 A. L. J. 430: 1953 A. W. R. 

C.) 381 ; Mustqim Jagga v. 

Emperor, A. I. R. 1939 Lah. 416: 184 
416: 184I.C. 208:40 Cr.L.J. 874. 

2- A. L R. 1917 L, B. 12 (1). 

■ Narayanan Asaan Ramcbandraii 

^an, A. 1. R. 1956 T. G. 89 at p. 90: 
1955 Ker. L. T. 638: 1956 Cr. L. J. 276. 
t'nnnples of Law of Crimes in British India 
by Syed Shamsul Huda. T. L. L. p. 385; 

Emperor, A. LR. 

3* Sir John Edge, C. J., iu an ourcporlcU 
case, Queen-Empress v. Rupa, cited with 


approval in Queen o. Prag Dutt, I. L.R* 
20 All. 459; also Bliairoo Singh v. 
Emperor, A. I. R. 1935 Nag. 141: 36 
Cr. L J. 861 : 156 I.G. 120: 31 N.L.R.380. 

6. Subbanna Gound.in, 1935 M. W. N. 

1128; see also Ilarbans Singh v. Em- 
peror, A. I. R. 1947 Lah. 37: 47 Cr. L.J. 
358: 223 I. G. 99. 

7. Nag Po Nyun o. Emperor, A. I. R. 1936 
Rang. 325 at p. 326 : 37 Cr. L. J. 902: 

164 1. G. 206. 

8. Nga Chit Tin y. The King, A. I. R. 1939 
Rang. 225 at p. 239; 183 I. G. 1451 : 40 
Cr. L.Jf. 725. 

9. State of M. P. v. Saligram, 1971 Jab: 
L. J. 292 at p. 296. 



he 


INDIAN PENAL GdDfi m 

Under Sec. 105, Evidence Act, the burden of proving the existence of cir- 
cumstances bringing the case within any of the general exceptions in the Indian 
Penal Code is upon the accused and the Court shall presume the absence of 
such circumstances. Where the accused were not in possession of Dhipa Kiari. 
Held that they had no right of private defence of property.^ 


5* Steps to avoid causing harm to assailant*-^It is difficult to find 
anything in Secs. 96 to 106 of the Indian Penal Code which can lend support 
to the view that a person entitled to exercise the right of private defence cannot 
exercise it until he has failed after taking other reasonable steps to avoid causing 
harm to his assailant. Section 99 imposes restrictions upon exercise of the right 
of private defence and no special restriction has bsen provided in it against exer- 
cise of the right of private defence of person. Section 102 lays down that the 
right of private defence of body commences as soon as a reasonable apprehen- 
sion of danger to the body arises and continues as long as such apprehension 
lasts. There is no indication at all in this section as the right cannot be exer- 
cised until the man entitled to exercise it finds himself without any other 
means to avoid the encounter. Section 105 lays down when the right of private 
defence of property commences and how long it continues against the apprehen- 
sion of commission of different offences. TiTiere is nothing in the section to 
show that the right of private defence of property stands on a better foot- 
ing than the right of private defence of person.® 


At first there may appear to be some confusion between the right of private 

defence of property as set out in Secs. 96 and 105, I. P. G., 
Distinction between ^nd the provisions of Sec. 141 (Fourth) of the same 
enforcing a right which make it an offence to “enforce any right**. A 

party cannot be said “to enforce any right*’ where he is in 
^ ‘ undoubted possession of the land upon which an attack 

has been made and he defends that possession. In that case the right of private 
defence of property would arise. If on the other hand there was a real doubt 
whether the land belonged to one party or the other, then if either party used 
force, that would amount to enforcing a right and there would be no right of 
Diivate defence of property. Whatindced the law prohibits is the enforcement of 
a right or supposed right by crimmal force or show of criminal force by an assem- 
bly of five or more persons. And rights, the defence of which can on y be effect- 
ed bv enforcing them, may come within the provisions of Sec. 141, I. P. G. 
The phrase “to enforce a right** can only apply when the party claiming the 
riffht has not possession over the subject of the right and therein lies the distinc- 
tion between ‘‘enforcing a right’’ and “maintaining a right”.^ A party in pos- 
session is entitled to resist and repel and aggression and his action m so 
doinawouldbe in the maintenance of his right.® 


6. Use of English precedents.— The law of p. ivate defence of person 
and property in this conutry is codified in Secs. 96 to 106 of the Penal Code and 
Courts do not think that it is permissible to interpret the provisions of these 
sections on the basis of principles governing the right of self-defence under the 


1, Padia Palra v. State, A. I. R. 1966 Orissa 
199 at pp. 202, 203. 

2. Barisa Mudi v. State, A. I. R. 1959 Pat. 
22 at p. 28: 1957 B. L. J. R. 756; 1959 
Gr. L. J. 71. 


3. Ganouri Lai Das v. Queen-Empress, I.L.R. 

16 Gal. 296; Ramnandan o. Emperor, 

17 G. \V. N. 1132; see also Karunkar 
Samal p. State, 25 Gut. L. T. 500 at pp. 
505 and 506. 
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Common Law of England. The provisions are complete in themselves and 
the words used in the sections must be looked to for anding the extent 
and limits of the right.^ 


7. Plea ofprivate defence— Right of private defence of person and 
property is recognised m all free, c.vil.sed, democratic societies within 

considerations: 

91 ^ iK . claimed by all other members of the society and 

(2) that It IS 1*e State which generally undertakes the responsibilitv for the 
maintenance of law and order. The citizens, as a general rule, are neither 
expected to rim away for safety when faced with grave and imminent 
danger to their person or property as a result of unlawful aggression nor 
aie they expected, by use of force, to right the wrongs done to them or to 
punish the wrongdoer for commission of offences. 


. private defence serves a social purpose and as observed 

by this Court more than once there is nothing more degrading to the hum.an 

Bm' Administration). 

But this right IS basically preventive and not punitive. It is in this back 

ground that the provisions of Sees. 96 to 106, Indian Penal Code, which deal 

wi h the right of private defence have to be construed. According to Sec 96 
nothing IS an ofience which is done in the exercise of the right of nrivato 
defence and under Sec. 97 subject to restrictions contained in Sec. 99^ eve, v 
pei son has a right to defend: (1) his own body and the body of any other 
pci son against any offmec affecting the human body and (2) the ni-onci tv 
whether moveable or immoveable of himself or of any other person a^iins^ 
any act which IS an offence falling under the dcfinlLn of dicft robbery 

criminal trespass or which is an attempt to commit these offences' 
The right of private defence, according to Sec. 99, does r ^t extend to an art 

reasonably cause the apprehension of dc. b or of a grievous 
hui t if done or attempted to be done by a public servant acting in good faith 
etc., and there is also no right of private defence in cases ^rwhfeimhere 
time to have recourse to tile protection of the public authorities Nordons 
itextendtotheinHicting of more harm th.in is^necessal^ to inffet for the 
pu, pose of defence Section 100 lays down the cbcumstences hi v^di Ihe 

de^Jtl ^ defence of the body extends to the voluntary caushio- of 

death oi of any other harm to the assailants. They arc; (1) if the assault which 
occasions the exercise of the right reasonably causes hi apprehens on tha 

(2) Tr ‘ conseque^^^ tS and 

{4) if such assault IS inspired by an intention to commit rap'- or tofyratlfw 

^natural lust or to kidnap or abduct or to wrongfully confine^a person^und r 
woX'b!^’'“"hr*’‘r‘'\ icasonably cause apprehension thaf the victim 

case ofless >ec?urse to public authorities for his release. In 

of less serious offences this right extends to causing any harm other than 


p Bansa Mudi c. Stale, A. I. R. 1959 
Pat. 22 at p, 28j see also Gopal Naidu 
e. Emperor, A-I.R. 1923 Mad. 523 (2) 
(F’- B.): I. L. R, 46 gQS: 24 

Cr. L. J. 599; 44 M. L. J. 655; Mst. 
Ramanandi Kuer d, Mst. Kalawati 
Kuer, A. I. R. 1928 P. G. 2:55 Ind. 
A- 18: 26 A. L.J. 385: 30 B.L.R. 
227; Emperor 0 . Dahu Raut, A. I. R, 


1935 P. G. 89: 36 Cr. L.J. 838; Pakala 
Narayanaswami v. Emperor, A. I. R. 
1939 P.G. 47:40 Cr. L.J. 364; Piare 
Dusadh o. Emperor, A. 1. R. 1944 
F- C. 1: 45 Cr. L. J. 413: 1944 M. 
W. N. 1, differing from Faroean Khan 
p. Emperor, A. 1. R. 1926 Pat. 433r 
27 Cr. L. J. 1322 
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death. The right of private defence to the body conunences as soon as 
reasonable apprehension of danger to the body arises from an attempt or 
threat to commit the offence though the offence may not have been commit- 
ted and it continues as long as the apprehension of danger to the body con- 
tinues. The right of private defence of property under Sec. 103 extends, 
subiect to Sec. 99, to the voluntary causing of death or of any other harm to 
the wrong-doer if the offence which occasions the exercise of ^e right is 
robbery, house-breaking by night, mischief by fire or any building, etc., or 
if such offence is theft, nuschief or house trespass in such <nrcumst^es as 
may reasonably cause apprehension that death or grievous hurt wll be the 
consequence, if the right of private defence is not exercised. This ri^it 
commences when reasonable apprehension of danger to the 

mences and its duration, as prescribed m Sec 105, V / fcontim^s"n 

criminal trespass or mischief, continues as l^g as the “ 

the commission of such offence. Section 106 extends the right of private 
defence against deadly assault even when there is risk of harm tomnocen 

persons.^ 

It is well settled that even if an accused does not pl®^6 ^If-defence it 
c,n b, ai.bhjr,.d by ° C,t»S S ~ to 

it must be pleaded and be secured by the 

imply any evidence course of the cross-examination of their 

evidence of the prosecution oi accused.’ In the case of TAommen 

witnesses,® oi by tes em^ accused did not specifically plead therightof 

Thomas v. State ^ rt^influenced the Court’s conclusion that the plea ofself- 

self-dcfence. This fact i^uenced^^ that there was 

defence was not aval ^ opposed to well-established Principles. 

. • The olea of self-defence may not have been taken by the 

Plea of private jg^^^lly, it is open to the Court to g.vehim the 

defence. benefit of^such plea, if on a proper appraisal of the evidence 

of "biji,,, .. m.. b, d..o.»d.. 

6. Kali Gharan Mukerjee, 11 G. L. R. 
232; Timmal, I. L. R. 21 All. 122; 
Kartar Singh p. Raj, A. I. R. 1951 
Raj. 129; 52 Cr.L.J. 1034; Dhircndra 
Nath V. State, A. I- R- 1952 Gal. 621: 
1952 Cr. L. J. 1427; cf. Bhola Nath, 

I. L. R. 51 All. 313. 

7. Bhola Nath, I. L. R. 51 All- 313 at 

pp. 321, 322. 

8. A. I. R 1957 Kcr. 53: 1957 Kcr. 
L- T. 278. 

9. State of U. P. p. Jagdish Puttoo Lai, 
A. I. R. 1966 All. 244 at p. 246, 


1 . 


2 . 


3. 


4. 


5 . 


Gottipulla Venkata Siva Subbrayanam 
0 . State of Andhra Pradesh, A.I.R. 
1970 S. G. 1079 at p. 1087. 

See In re Jogali Bhaigo Naiks, A. I. R. 

1927 Mad. 97. 

Mtinshi Ram v. Delhi Administration, 

A. I. R. 1968 S. C. 702 at p. 703: 

(1968) 2 S. G. R. 455. 

Nga Chit Tin v. The King, A. I. R. 
1939 Rang. 225 at p. 229. 

Section 105, Indian Evidence Act (I of 
1872 );Farman Khan p. Emperor, 1926 
Pat. 433: I. L. R. 5 Pat. 5?. 
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It is now well settled that in taking a plea of exercise of the right of private 
defence of person or property an accused person need not take it specifically 
or in so many terms nor need he adduce any evidence on his own behalf for 
substantiating such a plea. He may elicit such facts and circumstances from 
the cross-examination of prosecution witnesses as may support this plea and 
utilise them in meeting the case of the prosecution.^ But once the defence 
has established that the accused acted in the exercise of the right of private 
defence, the burden of proving that they exceeded that right lies on the 
prosecution,* The principle that if a person is injured in a fight the burden 
of proving the right of private defence always lies on him. This comes 
perilously near, if it doesnot actually amount to saying, that it is an offence 


tobehitor injured.* When the complainant is found to be the aggressor the 

accused should be given th^ benefit of the right of private defence.* Accused 
are responsible for their own acts. The acts done by them may amount to 
various offences. Those acts would cease to be offencesin the eye of law under 
See. 96, 1. P. G., only if the accused are protected by right of private defence. 
When there is a free fight between two parties, which are armed and deter- 
mined to fight, the members of each party are liable for the offences com- 
mitted by them unless any of the ties is protected by the right of private 
efencc.6 It is competent to the accused to deny the act, andif proved, to 

^ justify it,« though in some cases the contrary has been 

vate Soitissaid; “No accused person can at the 
be raised. sam^ time deny committing an act and justify it. The law 

not admit of justification by putting forward hypo- 
thetical cases; it must be by proofof the actual facts.’ The plea of private 
defence cannot, it is said, be listened to unless it is pleaded,® and the proper 
time to plead it Is in the first Court and not in appeal.® But even so 



1 . 

2 . 

3. 

4. 

5. 

6 . 


Superintendent and Legal Remec 
brancer of Legal Aff.n'rs o. Bhupa 
Bhusan Biswa*, 1 956 A. W. R. (Sut 
10: 60 G. W. N. 114. 

*^*"«** Emperor, A. I. I 
296 at p. 297: 22! I. C 
^7 C:r.L. J. 102. 

Ahmad Sher t». Emperor, A. 1. R. 195 

Cr. L. J. 861 

Dari, 41 P.L R. 14. 

PP- 450, 45 
Yusuf Hussain, I. L. R. 40 All. 28 

T A. I. R. 1921 Pat. 19: 

Janki Mahto, A. I, R. 1933 Pat. St 

f . . P* 570. It has been frequent 
held by the Patna High Court as we 
as by other High Courts that the riel 
Of private defence may be pleaded ev< 

I P'®* of an 

«»at the right should not be denied t 
fl.n accused person merely because 1 

I. P. G._92 


does not specifica!ly_plcad it. provided 
that circumstances found by the Court 
arc such as clearly entitled him to the 
exercise of that right. 

7. Per Ainslic, J., in Jamsheet Sirdar, 1 
G. L. R. 62; Pasupat o. Rambhajan, 
I G. W. N. 545; Veerana, 15 L G. 
(Mad.) 310; Adam Ali. A. I. R. 1927 
Gal. 324; Dhirendra Nath v. State, 
A. I. R.1952 Cal. 621: 1952 Gr.L.T. 
1427. 

8. Jamsheet Sirdar, 1 C. L. R. 62; Kali 
Charan Mookerjec, 11 G. L. R. 232; 
Timraal, I. L. R. 21 All. 122; buteo/irra 
in Wajid Hussain, I.L.R. 32 All. 451; 
Baburam, 19 I. C. (Cal.) 951 ; Ram 
Kbelawan Singh, I. L.R. 36 Gal. 827; 
Veerana, 15 I.C.|(Mad.) 310 and cases 
cited fott. 

9. Timmal, supra; but tontra in Rabiman 
Shah, A. I. R. 1926 Nag. 202, where 
the Court admitted the plea in appeal; 

Nurdad, A. I. R. 1932 Lab. 606. 
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there is nothing to prevent its being raised even at a later stage before the 
close of trial unless it has the effect of springing surprise on the prosecu- 

tion, in wWch case the Court will have to allow the prosecution ^ chance 
of meeting it. Of course, a court cannot set up a plea of self-defenc 
when the accused himself has not done so," but if the facts are all there 
the Court is bound to apply the law asit is its duty to do so. In In 
Bhaigo Wks? a Bench of the Madras High Court held that even i c 
accused does not plead self-defence, it is open to the Court to consider such 
plea if the prosecution evidence would support it. In In re Packai Gotindm, it 
was held that if the circumstances show that the right of private defence 

was legitimately exercised, the Court is bound to take it into consideration 

even though self-defence was not specifically pleaded." And while it is lu 
that the plea must be raised by the accused' still the Courts are "e’“<=tan 
to sacrifice justice to a mere technicality' unless there are other substantial 

objections to support it.’ 


The true rule appears to be that where a certain intention or know- 
ledge is part of the definition of an offence it is on the pro- 

Burden of proof secution to prove it and in proving it facts have to be 
when becomes rela- ascertained upon which the accused is entitled 

to rely for disproof or mitigation of his offence no less than 
for proving his non-liability. In such cases the question is not one of the 
burden of proof at all, but rather a question of what offence the evidence 
discloses. But where proof of the offence is complete, and independent 
evidence is required to disprove the offence, then the question of onus be- 
-comes material. Even in that case the accused tnay by cross-examination 
of the prosecution witnesses or otherwise establish his exceptional immunity 
from the crime, and if the facts are all there, and there is no question of 
surprise or unfairness to cither side, the Court will permit the accused to 
establish his non-liability on the facts appearing on the record. But where 
the evidence is clear and unequivocal he cannot be permitted to take a line in- 
consistent with his previous defence and argue for his.innocence on hypothe- 
tical grounds. He cannot persuade the Court to assume facts which he never 
pleaded the pleading of which would necessitate the calling in of new evidence. 


1. Gullu, (1904) A.W.N. 113. 

2. A.T.R. 1927 Mad. 97. 

3. A. I. R. 1915 Mad. 532: 15 Cr.L.J. 

710. 

4. Nga Ba Sein v. Emperor, A.I.R. 1936 
Rang. 1 at p. 2 : 1 60 I. C. 463. 

5. Upendra Nath, 30 I. G. (Gal.) 113 
(F.B.); Afiruddi, 52 LG. (Cal.) 485 at 
p. 488; Wajid Hussain, I.L.R. 32 All. 
451 ; Yusuf Hussain, I.L.R. 40 All. 284, 


explaining Sec. 1 05, Indian Evidence Act 
(I of 1872); PragDat, I.L.R. 20 AU.459; 
Timmal, I.L.R. 21 AH. 122, to the same 
effect Ghulam Rasul, 62 LG. (Lah.) 331 ; 
Kishen Lai, A. I. R 1924 AH. 645 ; 
Jogali, A. I. R. 1927 Mad. 97; Adam 
Ali, A. I. R. 1927 Gal. 324 ; HaHza 
Singh, A. I. R. 1927 Lah. 796. 

6. Bahadur Khan, 9 O. W. N. 1019. 

7. Ganowri Lall Dasa, I.L.R. 16 Cal. 206. 


S. d6] 


THINGS DONE IN PRIVATE DEFENCE 


731 


It is not possible to formulate a general rule which the Court at 

times are apt to lay down in cases which, from their 
No general rule yeiy complexity and variety, present no common rule 

private 'defence. ° guidance. While then the plea of private defence 

should in strictness of law be raised by the accused, the 
Court out of its solicitude for doing justice allows such a plea to be 
argued at any stage, not upon any hypothetical grounds, but if the 
facts necessary to establish it are on record.^ But this is an indulgence 
and not a right and it cannot be extended in a case involving consi- 
deration or proof of independent facts, as for instance, defamation.^ 
Moreover, the Court will not entertain a plea on appeal inconsistent 
with the defence set up at the trial. ^ 


Where a plea of self-defence has not been taken by the accused is 

it open to the Court to set up that defence for him and 
give him the benefit thereof if the circumstances so justi- 
6cd it ? It is well settled that even if the accused does 
not plead self-defence, it is open to the Court to consi- 
der such a plea if the facts and circumstances of the 
case make out such a case.^ 


It open for the 
Court to set up 
plea of self-dcfcoce 
not taken by the 
accused. 


An accused person who puts forward the plea of private defence 
will seek to prove it from the material on record, consisting of defence 
evidence, oral or documentary, and admissions elicited from the prose- 
cution j and he can derive advantage from such material in two ways. 
In the first place, if this material is sufiSicient to show that the plea of 
private defence is more probable than the prosecution case, the plea 
will be taken as proved, the accused will be entitled to acquital on the 
ground that he has discharged the onus laid on him by Sec. 105 of the 
Evidence Act. Alternatively, if this material (read in conjunction 
with the other evidence on record) is found to create a reasonable doubt 
in the mind of the Court regarding something that is required to be 
proved by the prosecution in order to establish the accused's guilt, the 
accused will be entitled to acquittal on the ground that the prosecution 
has failed to discharge the primary burden that lies on it in all crimi- 
nal cases. In the vast majority of offences mens rea is one of the 
essentials that the prosecution has to establish before the crime can be 
said to be proved j and a reasonable doubt as to whether mens rea is 
present or not must inevitably lead to acquittal. A person who inflicts 
harm in a lawful manner in order to protect his person or property is 
clearly devoid of mens rea and if the material relied upon by the accused 
creates a doubt as to whether he acted in exercise of the right of private 
defence, a doubt will simultaneously arise as to whether he had the 

that must be proved in order to make his act a punishable 
offence. In such circumstances he will have to be given the benefit of 


1. Wajid HuflsajD.tl.L.R. 32 All. 451; Yusuf 
Hussain. I. L. R. 40 All. 284 : Garuau. 
8 I. G. (Mad.) 1088 ; Veerana, 15 I. G. 
Mad.) 310; Baburam. 19 I. G. (Cal.) 
^51 ; Pachai Goundan. 26 I. C. (Mad ) 
158 ; Upendra Naib Das, 90 I. C. (Cal.) 

Afifuddi. 52 I. G. (Cal.) 
485 at p, 408 ; Pasupat v. Ram Bhaian^ 

I G.W N. 545 ; cj. Niauutid>lin, I. L. R: 
40 Cal. 163 ; Ghulam Rasul, 62 1. G. 


(Lab.) 931 ; Kartar Singh o. Raj, A.I.R. 
1951 Raj. 129; 1952 Gr. L. J. 1034 ; 
Dhircndra Natb v State. A. I R. 1952 
Cal. 621 t 1952 Cr, L. j. 1427. 

2. Abdur Razak v. Gansi Nath, (1910) 
P. W. R. 4 : 5 1. C. 714. 

3. Pbilpat. (1912) 7 Cr. A. R. 140 ; Pitzgib- 

boni, (19l2j 7 Cr. A. R. 2ul. 

4. Stale U. P. v. Raiimaih, 1969 A.W.R. 
(H. C.) 356 at p. 361. 
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the doubt regarding this essential pre-requisite of the prosecution case 
and will be entitled to acquittal.^ 

In a Bench decision of the Calcutta High Court reported in Ajgar 

Shaikh v. Emperor^ it was held that in order I to establish 
Calcutta decisiom. the cxcrcisciof the right of private defence it is abso- 
lutely necessary to detail the exact circumstances 
which led the accused to strike the below in question. Such a defence 
can seldom, if ever, successfully be made out when the accused's case is 
that he did not strike the blow at ail. It is true that it was observed 
in this case that if the accused do not admit striking the opposite party 
they can hardly be heard to urge that they struck the opposite party m 
the exercise of the right of private defence. 

A later decision of the same Court reported in KuH v. Emperor^ how- 
ever, took a different -view. In this later case it was held that the charge 
to the jury by a Judge in the following terms, namely "the accused 
have not set up the right of private defence in answer to the charge 
against them, and there arc not also circumstances appearing upon the 
evidence in the case justifying the exercise of that right. The learned 
Public Prosecutor had argued the matter by way of anticipation, but 
as it is not necessary for you to consider in this case I do not think it 
necessary to place the law on the subject before 

amount to misdirection which occasioned failure of justice, because it 
waa ruled that it ought to have been left to the jury to decide on a 

coniideration of the evidence as a whole, whether 

right of private defence had or had not been established and if »? 

would be the effect of the existence of that right on the question of 

the liability of the accused in respect of the charges on 

been tried/ It will thus appear that the Calcutta High 

taken a view running counter to the earlier decision of the Court 

reported in Aigar Shaikh v. Emperor,^ Lot of water has flown down the 

judicial stream since these decisions were given U appears that 

.o him h, ih, hhcmd. 

Full Bencti decision the accused person is entitled to be acuitted if upon a 
Ot Allahabad High consideration of the evidence as a whole a reasonable 
Ckiun. doubt is created in the mind of the Oourt whether 

the accused person is or not entitled to the benefit of any general excep- 
tion in the Penal Code. , ^ . 

lr.Govindanif44lambaranw.Stat4oS Ksrala,^ it was remarked by a 

In Govina Kerala High Court that the right of self- 

. j . defence need not be specifically pleaded. It was further 
Kerala dccisio . ^ person taking the plea of the right of 

4 . 30 Cr. L. J. 799: A. I. R. 1928 Cal. 700. 

5. A. I. R. 1941 AU. 402. .q,- 

6. I960 Cr. L. J. 1088 1 A. I. R. i960 Ko». 

258. 


1 . 

2 . 

S. 


Risbikeih Singh o. State, A. I. R* 1970 

799 I A.I.R. 1928 Cal. 700, 
A.LR. 1930 Cal. 442. 
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private defence is also not required to call evidence on- his side but he 

can establish that plea by reference to the circumstances transpiring 
from the prosecution evidence itself. The question in such case^ it was 
held, would be a question of assessing the true effect of the prosecution 
evidence and not a question of the accused discharging any burden. It 
was observed that in considering whether the accused is entitled to exer- 
cise the right of private defence an opinion has to be formed whether 
under the peculiar circumstances the accused did or did not have 
the apprehension of such injuries to his body as could entitle him to 
exercise his right of self-defence. The facts of this case reveal that the 
accused had denied having stabbed the deceased and indicted the in- 
jury in fact, he had even denied the possession of the knife with which 
the injury was said to have been caused. In spite of this statement of 
the accused and the defence ultimately conceding that the prosecution 
had succeeded in proving that it was the accused who indicted the fatal 
injury on the deceased the High Court on a consideration of the entire 
evidence in the case, circumstances and probabilities came to the con- 
clusion that the attack by the accused was neither intentional nor reta- 
liatory in nature and held that his act did not, therefore, amount to an 
offence as he was completely protected by the right of private defence. 
Therefore the right of self-defence need not be specidcally pleaded and 
that an accused person is entitled to the benedt of that plea, even 
though he may not have pleaded it if the facts and circumstances of 
the case are such as to lead to a reasonable inference that the attack 
might have been made by him in the right of self-defence. 


In a Bench decision of the Allahabad High Court reported in Bahu 

Lai V. it is held that where there are circum- 

Other Allahabad Stances provcd in the case whether by the prosecution 
dccMions. pj. defence to make an exception applicable it is 

immaterial from which side the evidence is placed on 
the record, and the benefit of these circumstances cannot be denied to 
an accused on the ground that he did not plead the exception. Although 
the facts of this case did not relate to the exercise of the right of self- 
defence the observations arc nevertheless pertinent to determine the 
question of the availability of the benefit of an exception in a case 
r being specifically claimed by accused person. The decision 

of the Calcutta High Court reported in Kuti v. Emptrof^ was referred to 
with approval in this decision. In another decision of the same Court 

SaWtfo v. which has accepted the view laid down in 

the earlier decision of their own Court cited above. 


In an unreported decision of the same Court* laying down that It 
is necessary for the accused to prove to the guilt that it was in the excr- 
cisc of the right of self-defence that the knife was used. It is enough 
that circumstances have been placed before the Court for it to con- 
clude that it was in the right of self-defence that the knife might have 
f accused at the deceased. It may be that the plea 

®*®*“ciBc of the right of self-defence was not taken probably bc- 

cause the accused had not enough courage to say that it was he who 
struck the knife. 


»■ * A.I.R. 1960 All. 223. 

J. A. I. R. 1930 Cal. 442. 

S. 1964 A. W. R. 629. 


4 . Racci Bbacoaey ». State, Grimiuai ApptcaJ 
No. 843 of 1964 (L. B.) decided on 22ad 
January, 1965. 
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Thus it can be safely concluded that the benefit of the right of self- 
. defence to the accused is available even if he had not 

Conclusion. pleaded any such right in his defence. 

The question of the accrual of the right of private defence to a 
person docs not depend upon an injury being caused to him. If the facts 
and circumstances of a particular case indicate that the accused could 
have had a reasonable apprehension in his mind of a grievous injury 
being caused to him, then the right of self-defence is available to him.^ 

In determining this question of fact one has to consider all the 
surrounding circumstances. Where the circumstances would definitely 
cause a reasonable apprehension in the mind of the respondents that at 
least grievous hurt would be the result of assault on them, a person 
acting under an apprehension cannot be expected to judge too nicely 
the force of his own blows. A person with an instinct of self-preserva- 
tion strong upon him may pursue his defence a little further than 
what may be absolutely necessary judged from the point of view of cool 
by-stander, but reasonable apprehension has to be judged from the 
point of view of the person faced with danger.^ 

In a case where the accused pleads the right of private defence it is 
the duty of the Court to see whether the accused had been the aggressor. 


Once it is established that an accused killed another person the 
onus is on him to prove that the killing was justified or excusable. It 
is open to an accused person at any stage to point out to the uou t 
to examine the evidence and ascertain for itself whether it is consistent 
with a plea of self-defence.- A plea of the right of 

is open to an accused even though he repudiated his complicity m the 

crim^e provided such a plea could properly be raised upon the evidence 
and the surrounding circumstances of the case.® 

As observed by the Supreme Court in Xarain Singh v. State ^ 
jafro and reported in the latest blue print edition] . • ■ • 

person accused of committing an offence sets up at his ^ * 

he is orotected by one of the exceptions, general or special, in tn 
I^dJLTen^l Codl or any other law defining the offence the bnrde „ 


1. State of U. P. o. Jagdisb Puttoo, 1965 
A.L,J.977 at pp. 980-98? : A.I.R. 1966 

All. 244. 

2. Delhi Admioistration o- Mahadev, (1965) 
67 Punj. L. R- 948 at p. 951. 

3. State 0 . Narayanan Asian, A.I.R. 1956 

T. C. 89 at p. 90: 1955 Kcr. L,T.638 i 


1956 Gr. L. J. 276. 

4. Ambika Singh D. State, A.I.R. 1961 All, 

38 at pp. 40-41 : i960 A. L. J* 782. 

5. Sagar Chandra Saha v. State A.I R. 

ige? Gal. 85 at p. 86 : 65 G. W. N. 808. 
6. (1964) 1 Cr. L. J. 730 (S.,C.)* 
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facta which were not part of the prosecution case was true, and the 
evidence did not warrant the plea of justification/*^ 

In Ckacko Afathai V. State of Kerala^^ Anna Ghandy, J.^ observed i 
**The right of self-defence is a high prized gift granted to the citizens 
to protect themselves by effective self-resistance against unlawful aggres- 
Mon. No man is expected to fly away when he is attacked. He could fight 
back and when he apprehends death or grievous hurt could sec that his 
adversary is vanquished without modulating his defence step by step 
Faced with a dangerous adversary, no man can possibly act with a 
detached reflection and under such circumstances if he travels a little 
beyond the limit, the law protects him and hence courts should not place 
more restrictions on him than the law demands. ^ 

In Superintendent and Remembrancer of Legal Affairs, West Beneal v 
Bhupati ' a Division Bench of the Calcutta High Court, consisting of 
• Mitter and D. N. Das Gupta, JJ., took the view that a plea of the 
right of private defence was open to an accused even though he repu 
diated his complicity in the crime, provided such a plea could properlv 
be raised upon the evidence and the surrounding circumstances of the 
case. Where the accused are tried upon charges under Sec. 304, Part II and 
Sec. 324 of the Indian Penal Code, and the evidence in the case discloses 
circumstances to suggest a plea of self-defence even if the defence was 
a denial of the accused's complicity in the crimes concerned, the Sessions 
Judge IS bound to explain to the jury Exemption II to Sec. 300 of the 
Indian Penal Code and the entire law relating to right of private 

defence. The omission to do so is a non-direction amounting to a vross 

niisdirection. The omission is bound to affect the jury's consideration 
of the case.^ 


In a decision by the Patna High Court,® it was held that there is 

ScciioDs M6. 14 \ no distinction between forming an assembly to 

339 and 425. enforce a right or supposed right and forming an as 

... , scmbly to maintain forcibly an existing right. But the 

decision of the C alcutta High Court in Ramnandan Prosad v. Emberor^ 
and other cases has drawn a distinction between enforcing a rivht 
and maintaining an existing right. Both the Patna High Court and the 

Right of p ivatc PO‘"‘ 

defence when docs that unless a right to the exercise of private defence is 

notarise. established the claim of right or title will not avail the 

u *u n That was the view expressed in the abovecited 

case by the Patna High Court and that was also the view adopted in Ram 

by the Calcutta High Court. H has been 
held also that where a party of men or determined to vindicate their rie-ht 
or supposed right by unlawful force and they engage in a fight with In 
other party of men equally determined to vindicate their ri^ht or sudI 
posed right by unlawful force, no question of right of privase defence 
can arise. Reference may be made to the case on KabituddHT Emp.To^ 


1, Cbacko Mathai u. State of Kerala 
A. I. R. 1964 Kcr. 222 at v. 225 i l963 

P* • I h.R. (1963) 

1 Kcr. 458. 

2. Ibid. 

3 Ibtd, 

4. 60C. W. N. 114. 


5. 

6 . 

7. 

8 . 
9. 


Sagar Chandra Saha v. State. A F k 
19o2 Cah 85 at p. 86: 65 G. \V. N. 808.’ 
Ohayaiuddin Ahmad v. Emperor A f R 

Ibid. 

I. L. R. 35 Cal 368. 
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and Afaniruddin v. Emperor.^ There can be no right of private defence 
when the person concerned has ample opportunity of having recourse 

to the proper authorities.® 

In the case of Basan Bhowmick v. StaU,^ the right claimed by the 
accused petitioners was a disputed right. They were claiming a right 
of wav to the tank over the inner courtyard of the house of the com- 
olainant’s house and the complainant’s party was equivocally insistent 
that the second party did not have such a right, i.e. no right to pass 
over the inner courtyard. The complainant got his masons and labourers 
tn fill UD the gap in the compound which existed land so block the 
passag^over fhe inner courtyard of the complainant’s house. The 
accused party wanted forcibly to prevent the complainant party from 
filling up the gap in the boundary wall. The question was whether in 
fuch lircumstances there was any offence committed by 

party in trying to close the gap in the boundary wall. ® 

Ltofthe complainant could not come within the ambit of Sec. 425, 
T P C which defines ihe offence of mischief. Further, no offence of 
wrongful restraint within the meaning of Sec. 339 was committed by 
ITe complainant against which the accused could rightly exercise the 
rbrht o” private defence. In the circumstances, if the first accused 
nftitioners and others by means of criminal force, tried to enf^ce 
Their right of keeping the pathway open by preventing erection of the 
boundary wall by the complainant, their action would amount to an 
unlTwfuT assembly and if force was used, the offence would amount to 

riotiag.* 

8 Alternate plea..— It has been said that the plea of ■clf-dcfcnce 
must not be incompatible with the other plea set up by the defence. 
This is undoubtedly the rule but it does not mean that the abused is 
lot entiUed to set up alternative pleas. His pleas must not be hypo- 
fhetical but founded on a statement of facts. But suppose that the 
prosecuUon wholly fail to establish a person's 

Srtt the accused say : "I decline to say if I 'was there j but I do say 
fhitifi was* I was justified ?” Such a case is widely different from 
whirh the accused wholly denies his presence at the scene of 

^ri'me but finding his presence conclusively established, he attempts to 

S; U onXeal.^ ^So where the accused had an intrigue with e's 
justity « to visit him, A understood the purpose of her 

wife, her with a hatchet with which he attacked the 

absence . him whereupon the accused stabbed A with a knife 

Wt He then made away with the 

in the heart Kuuug crime. On being prosecuted for murder he 

body ““^..“‘tnowfedge^of the transaction and of his intimacy with ,4’t 

He was convicted, and on appeal he contended that even if the 
Wife. Hewasconvic , iustifiable homicide in the exercise of 

slight s";™.".-, d:rr.c="£:.; .dougi. .•»= p>~ — 

was rejected.'' 


1 . 

2 . 

3. 

4. 


I. L.R.35Cal. 384. 

Lala Uam ». Hari Ram, A. I. R. 1 
S. G. 1093 at p. 1095, 
A.l.R.1963Cal.3. 

Basan Bhowmick c. State, A. I. R- 
Cal. 3 at p. 5. 


6 . 

7. 


Wajid Htwain, I. L. ' R* 32 All. 451 | 
Baburam, 19 I. a (Cal.) 951; Dhircadra 
Nath. A.1I. R. 1952 Cal. Ml i 1952 Cr. 
1,.J, 1427. 

Hakim, (1884) P. R. No. 41. 
ibid. 
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The right of private defence can be pleaded even alternatively 
with the plea of alibit and that right should not be denied to an accused 
person merely because he does not specihcally plead it^ provided that 
the circumstances found by the Court are such as clearly entitle him 
to the exercise of that right. ^ 

The accused may have» in his statement, taken up a plea of total 
denial of the offence, it is open to him to raise an alternative plea of 
the right of private defence i if he is able to prove the same on the 
strength of the prosecution evidence itself.^ 

9. Proof of private defence. — An accused person who puts 
forward the plea of private defence will seek to prove it from the 
material on record, consisting of defence evidence, oral or documentary, 
and admissions elicited from the prosecution ; and he can derive 
advantage from such material in two ways. In the first place, if this 
material is sufficient to show that the plea of private defence is more 
probable than the prosecution case, the plea will be taken as proved 
and the accused will be entitled to acquittal on the ground that he 
has discharged the onus laid on him by Sec. 105 of the Evidence Act. 
Alternatively, if this material (read in conjunction with the other 
evidence on record) is found to create a reasonable doubt in the mind 
of the Court regarding something that is required to be proved by the 
prosecution in order to establish the accused's guilt, the accused will 
be entitled to acquittal on the ground that the prosecution has failed to 
discharge the primary burden that lies on it in all criminal cases. In 
the vast majority of offences, mens tea is one of the essentials that the 
prosecution has to establish before the crime can be said to be proved; 
and a reasonable doubt as to whether mens rea is present or inot must 
inevitably lead to acquittal. A person who inflicts harm in a lawful 
manner in order to protect his person or property is clearly devoid of 
mens rea ; and if the material relied upon by the accused creates a 
doubt as to whether be acted in exercise of the right of private defence, 
a doubt will simultaneously arise as to whether he had the mens rea 
that must be proved in order to make bis act a punishable offence. 
In such circumstances he will have to be given the benefit of the 
doubt regarding this essential pre-requisite of the prosecution case and 
will be entitled to acquittal.^ 

10. Standard of proof.— Whether an accused person, taking a 
plea of the right of private defence, is to prove it in the same manner as 
the prosecution is required to prove its case or whether a lower standard 
of proof would suffice, the accused must at least make a case out of 
which a plea of the right of private defence might arise. It is true 

. , that an accused person taking the plea of the right 

out a case of richt of pnvatc defCDCc IS not required to call evidence but 
private defence. establish that plea by reference to circumstances 

transpiring from the prosecution evidence itself. But 
question in such a case would be a question of assessing the true 
effect of the prosecution evidence and not a question of the accused 
discharging any burden.^ No doubt where the accused sets up a plea 
of private defence and the Court is in doubt whether or not the accused 


1. Ramcbandra Ooviod Take v. State, 

A. I. R. 1969 Bom. 20 at p. 22 : 70 Bom. 
L. R. 399. 
t. Ibid. 

I, P. Q.— 93 


3. Riihi Keih Singb o. Slate, A. I. R. 1970 
All. 51 at p. 62. 

4 nbirendra Nath v. Slate, A. I. R. 195? 
Cal, 621 at p. 624. 
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has been able to substantiate completely to its satisfaction the plea set 
up by him, the accused is entitled to the benefit of doubt. ^ That prin- 
ciple has absolutely no application to a case where an accused person 
sets up a plea of self-defence but completely fails to establish it or fails 
to adduce any evidence in support of it.^ 


A plea of right of private defence cannot be based on surmises and 
speculation. There must be some evidence to establish the circum- 
stances which necessitated the exercise of such a right. ^ The right of 
private defence must not be assumed. The party, which alleges the 
right of private defence, has to establish that claim.^ The Court is 
bound to decide the question of private defence. It is true that the 
burden of proof lies upon the accused persons. But this burden is not 
so heavy as the burden, which lies on the prosecution for establishing 
its case against the accused persons. It is not necessary for^ the accused 
to produce witnesses in defence for making out a case of private defence 
from circumstances of the case.* 


11. Self-defence. — It is established that self-defence is not restric- 
ted to the person attacked- It has been said to extend to * the principal 
civil and natural relations*'. Pleas of the Crown, Vol, 1, p. 484, gives 

as instances master and servant, parent and child, and husband and 
wife who if they even kill an assailant in the necessary defence of 
each other, are excused, the act of the relative assisting being consi- 
dered the same as the act of the party himself But no reported case 
Boes outside the relations indicated, although the editor of Kenny s 
Outlines of Criminal Law, 18th Ed. (1962), p. 198 says that - . . . perhaps 
the Courts will now take a still more general view of this duty of the 

strong to protect the weak. * 


12. Private defence v. Private de^nce. 

of private defence against acts which are offences. When the assault is 
reused by the right of private defence, that is to say, when the assault is 
not an office it Ian give rise to no right of private defence on the part 
of the accused, in return.^ Where once it is held that the incident 
relating to deaths of two persons is an integrated one, and cannot be 
divided into parts, it follows that the same right of private defence that 
is available to the accused in causing the death of one. person can also 
hr available to him in respect of the death of another person. It 
would be wrong to hold the right of private defence in respect of one 

and not in respect of the other.’ 


13. Right of private defence when a complete defence. — The 

following are the circumstances in which the right of private defence 


1 Parbhoo v. Empeior, A. I R. 19*’ All 
402 at p. 406: I. L. R. (1941) All- 843: 
1941 A. L. J. 619 : 43 Cr. L. J. 177 
(F. B.). 

2. Bodhan o. Emperor, A. I. R. 1948 All. 
223 at p. 225 : 49 Cr. U J. 436 : 1948 
A. W. R. (H. C.) 173. 

3. Dwaru Patra e. State, 1968 Gut, L, T. 

1107 at pp. 1110-11. 

4. M^rgalkhan m. State, 1960 A. W. R. 
(H, C.) 173, 


5. RcRina a. Duffy. (1966) 2 W. L R. 229 
at pD. 231-32. 

6, Gorie Sbankcr p. Svltan, 41 1. C. (L, B-) 
832:18 Cr. L. J. 864 ; Guptar ». Re», 
A. I. R. 1949 All. 109; Kirpal S^ogh, 
A. I. R. 1951 Punj. I37at p. 140:52 
Cr. L. J. 1517 : 52 P. L. R. 284 ; alio 
A.I.R. 1950 Cut. 30 : SrCr. L. J. 749; 
Gorie Sbanker v. Emperor, 41 I- C. 830. 
State of U. P. 0 . Ram Niranjan Singh, 
A.T.R. 1971 S, C. 1432 at p, I439i 
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will completely absolve the accused from all guilty even when he has 
voluntarily caused the death of another person i 

(1) Where the right is exercised in the private defence of the 
body of the accused, it affords a complete defence — 

(а) if the deceased was the actual assailant of the accused, 
and 

(б) if the offence committed by the deceased which occasioned 
the exercise of the right was of any of the six descriptions 
enumerated in Sec. 100, Penal Code. 

(2) Where the right is exercised in the private defence of the 
property of the accused, it equally affords a complete defence if 
the offence the committing of which, or the attempting to commit 
which, by the deceased occasioned the exercise of the right was 
of any of the four descriptions enumerated in Sec. 103, Penal 
Codc.^ 

In order that the right of private defence may be established, it is 

not sufficient for the accused, merely to establish that 
What must be prov- right had commenced. He must also further estab- 

of defence®''* Hsh that the right had not ended. In other words, in 

order that the right of private defence may be held to 
have been established, it is necessary for the defence to prove that reason- 
able apprehension which had been created in the mind of the accused, 
as a result of the act of the aggressor, had continued at the time when 
the impugned injury was caused.^ As regards the plea of self-defence, 
though the accused had not actually pleaded self-defence, it is open to 
him to show from the prosecution evidence itself that the accused had 
caused the fatal wound under such circumstances as gave him the 
right of private defence. There is no doubt whatsoever that the burden 
of proving the right of private defence is on the accused. But, if he 
fails to establish it, then the accused would be criminally rcsponslule 
for the bullet wounds on the deceased.^ The mere fact that the 
accused were following deceased person with dangerous weapons would 
justify decased in attacking them. It is not necessary that he should 
wait until he himself is attacked.^ 


14. Right of private defence. — When there is a free fight between 
two parties, which are armed and determined to fight, the members of 
each party are liable for the offences committed by them unless any of 
the parties is protected by the right of private defence. In Picharu 
Bhati V. State of Orissa,^ the Orissa High Court observed i 

**£ven if the complainant's party had constituted an unlawful 
assembly, the accused would have no valid defence in saying 
that they would also constitute an unlawful assembly by way of 
retaliation. When there is a free fight between two parties, each 
constitute an unlawful assembly." 

In Kabiruddin v. Emperor,^ their Lordships observed i 

**When both parties are armed and prepared for battle and it 
is not shown that they were acting within the legal limits of 


1. Nga Gbii Tin o. The King, A. I. R. 1939 
Rang 225 at p. 229 : 40 Gr. L. J. 725 : 
183 I C. 145. 

2. Govind Nath v. State, A. I. K. 1961 
Guj. II at p. 15 ; (1961) I Cr. L. J. 57. 

5. Ibid. 


4. State tr. Koli9 Hira Bbaga, A. I. K 1^61 
Guj 8 at p. 11: (I9U) l Cr. L. J. 54 (2). 

5. (1963) 29 Cut. L. T. 393 : |l<Jb4) I Gr. 
L. J. 117. 

6. I. L. R. (1908) 35 Cal. 3u8. 
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right of private defence, it does not matter who was the first to 
attack/' 


It lays down that a right of private defence cannot be pleaded by 
persons, who expecting to be attacked go out of their way to court an 
attack. It represents the correct view. The Calcutta decision has been 
distinguished on facts in many subsequent decisions but has never been 
dissented from/ 


15. Who are likely to be aggree8ors?--If there is a great dis- 
proportion between the number of injuries inflicted on the two sides, 
it certainly indicates that those who had inflicted the larger number of 
injuries were likely to be the aggressors. It may be that, after an 
accused person bad established his right of private defence the mere 
excess in the number of injuries caused by the accused persons may 
not be weighed in what are called **golden scales’*. This does not mean 
that they have not to be weighed at all in any kind of scales. Nor does 
it mean that where the accused persons have miserably failed to 
establish the alleged right of private defence, they can still invoke the 
principle that the injuries on the two sides should not be ^'weighed in 

golden scales”.^ 

16. Non-aggressiveness, proof of.— Unpreparedness for attack is 
proof of non-aggressiveness.^ 


97. Every person has a right, subject to 
Right of private Contained in Sec. 99, to defend'— 

defence of the body 
and of property. 


the restriction 


First. His own body, and the body of any other person, 

against any offence affecting the human body ; 

Secondly . — The property, whether moveable or immoveable, 
of himself or of any other person, against any act which is an 
offence falling under the definition of theft, robbery, mischief or 
criminal trespass, or which is an attempt to commit theft, rob- 
bery, mischief or criminal trespass. 

SYNOPSIS 


1, Analogous law. 

2. Principle. 

S. Meaning of words. 

4. Scope. . . 

5. Defence of another rerson or his properly. 

6. Limitations on the right. ^ 

7. Aggressor cannot claim right of private 

defence. 

8. Free fight. 

9. Sudden fight. 

10 Exchange of abuses and threats. 


1 Padia Parta o. State, A. I. R. 1966 OiUsa 
19^ at p. 203. 

2 Mangat ti. State, A. I. R. 1967 All. 204 
at p 20B. 

3, Chcllappan Nair •. State of Kerala, 
1960 Kcr. L. T. 965. 


11. Defence of person. 

12. Restrictions on right. 

13. Proof. 

14. Gases. 

15. Defence of property. 

16. Conditions for exercise of right. 

17. Extent of right. 

18- Protection of another’s property. 

19. Right of private defence^^rODStruction 

of. 

20. Section not exhaustive. 


4. Person — Sec. 11. Offences affecting the 
human body — Chap. XVI, Secs. 299 — 
377, t>ost. Theft— Sec. 378. Robbery — 
Sec. 390. Mischief.— Sec. 425. Criminal 
trespass— Sec. 441. Aueinpt.-.^ec. 511. 
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21. 

Theft — Robbery. 

25. 

Trespasser’s right of 

private defence of 

22. 

23. 

Mischief. 

Cattle trespass and right of private 

26. 

property. 

Co-sbarers. 

and plea of 


defence. 

27. 

Plea of self-defence 

24. 

Trespass. 

28. 

Claim of right. 



1. Analogous law. — This section lays down the rule as Sec. 99 
lays down the exceptions to which the rule is subject. It defines the 
txient of the right, as Sec. 99 prescribes its limitations. This section 
lays down what a person may do j Sec. 99 lays down what he is forbidden 
to do. The two sections are thus 'complementary to each other, and to- 
gether contain a complete enunciation of the rule. 

2. Principle. — Broadly stated, the right of private defence rests 
on three ideas i first, that there must be no more harm inflicted than is 
necessary for the purpose of defence j secondly, that there must be 
reasonable apprehension of danger to the body from the attempt or 
threat to commit some offence and, thirdly, the right does not commence 
until there is a reasonable apprehension.^ The right to protect one's 
own person and property against the unlawful aggressions of others 
is a right inherent in man. The duty of protecting the person and pro- 
perty of others is a duty which man owes to society of which he is a 
member and the preservation of which is both his interest and duty. It 
isi indeed, a duty which flows from human sympathy. As Beritham 

said t "It is a noble movement of the heart, that indig- 
Bcntham’i state- nation which kindles at the sight of the feeble injured 
mcot of law. by the strong. It is a noble movement which makes 

us forget our danger at the first cry of distress .... 
It concerns the public safety that every honest man should consider 
himself as the natural protector of every other." ® But such protection 
must not be extended beyond the necessities of the case, otherwise it 
will encourage a spirit of lawlessness and disorder. The right has, 
therefore, been restricted to offences against the human body and those 
relating to aggressions on property. 

3. Meaning of words . — **Every person has a rigbs So defend** J The 
right exists to defend his and other’s body and property by use of force. 
But what force is justifiable ? That depends upon the circumstances 
of each case. The amount of violence necessary to repel the aggression 
of one person will not be the same as is necessary to repel an armed 
band of twenty. **Against an offence” i The word **offencc" here means 
an offence made punishable by the Code — and not merely under any 
special or local law.^ "The body of any other person" who may be a 
perfect stranger.^ 

4. Scope. — Section 96 of the Indian Penal Code lays down that 
nothing is an offence which is done in the exercise of the right of 
private defence, and Sec. 97 proceeds to divide the right of private 
defence into two parts t the first part dealing with the right of private 
defence of person^ and the second part dealing with the right of private 
defence of property.” In order that an act may be pleaded a s justified 


1. Dominic Va^kry State of 
A.I R. 1971 S.C. 1208at p. 1210. 

2. Beotbam's Principles of Penal Law ; Dal- 
gaojao. 2 L. J. Bl. 

3. Section 40, para. 1 ; Gobardhan Bhuyan. 
4 B. L. R. 100. 

4 . Nga Than o. Emperor, A. 1. R. 1933 


R ing. 273 ntp. 274 Under See. 97, 
I.P.C., a person has the right not only to 
defend his - wn body but o defend the 
body of any other person. 

5. Ramcbandra Govind Take o. State, 
A. I. R. 1969 Bom. 20 at pp. 22-23 ; 70 
Bom. L. R. 399. 
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Actual commission 
of offence not a prc- 
rrquisite to the ex- 
ercise of right of 
private defence. 


by the right of private defence there must be an offence committed or 
attempted to be committed. The question of the accrual of the right of 
private defence to a person does not depend upon an injury being 
caused to him. If the facts and circumstances of a particular case 
indicate that placed as the accused was he could have had a reasonable 
apprehension in his mind of a grievous injury being caused to him» 
then the right of self-defence wasiavailable to him.^ It is not necessary 
that there should be an actual commission of the offence in order to 
give rise to the right of private defence. It is enough if the accused 

apprehends that sucti an offence is contemplated^ and 
that it is likely to be committed if the right of private 
defence is not exercised.® The right of private defence 
would become nugatory if it were to be^ exercised 
after the commission of an offence. No right of pri- 
vate defence can arise merely because an unlawful or 
wrongful act has been done. It arises only when that unlawful or wrong- 
ful act is an offence.^ Not only that i it must be an offence of a parti- 
cular variety. In the case of private defence of 
Private defence of property the offence committed or attempted to be 

committed, must be theft, robbery, mischief or crimi- 
nal trespass.* Right of private defence does not arise 
merely because an unlawful or wrongful act has been done. It arises 
only when that unlawful or wrongful act is an offence.® Not only that, 
it must be an offence of particular kind. In the case of defence of per- 
son, it must be an offence -affecting the human body" ; and in the 
cas-^ of defence of property, it must be either theft, or robbery, or mis- 
chief or criminal trespass, or an attempt to commit any of these offences 
(vide Sec. 97, Penal Code).® Though the illegal seizure or detention of 
the cattle may be an offence within the meaning of Sec. 22. Cattle Tres- 
pass Act nevertheless it could not give rise to the right of private 
defence of property as it was not an offence of the description given in 
Sec 97 Penal Code.® Again a resistance to the execution of an illegal 
warrant of attachment {e. g. which does not give the names of the pro- 
cess-server and the nazir) is covered by the plea of right of private 
defence of property under Sec. 97 and Sec. 99 to which Sec. 97 is 
subiect is not applicable to such a case as the act of executing such a 
warrant clearly lacked due care and attention.’' It would indeed be 
strange state of things if an amin who through inexperience or negli- 
gence failed to notice that the duration of his warrant had expired, but 
who proceeded to attach property honestly believing that he was 
entitled to do so under the warrant, could be treated as a robber and 
could be grievously hurt or even killed by the owner of the property in 
justihablc exercise of the right of private defence.® 




ate of U. P. Jag.'isb Puttoo Lai, 

. I.R. UJ66An 2 Waip 2 

icla Baba f- State, A. 1 1^57 

irissa 130 at p. b'O : 2'^ Cm. L. T. 88 : 
557 Cr. L. J. 76^. d.flfeTiog fr:>nnbc 
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Cal 206 at p 218 
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39 at p. 41: 1953 A. L. J. 430. 

5 Ganouri L^l Das u. Q<jeen Empress. 
I L R. 16 Cal. 206 at p. 218. 

6. Faiyaz Kban o. Rex, A, I. R. 1949 All. 
180 at p. 183. 

7. Nand Singh o. State, A. I. R. 1951 Raj. 
105 at p 107. 

8. Emperor a. Shib Lai, A. 1. R. 1933 All. 
620 at p. 622 ; 1933 A. U J- 913. 



S. 97] 


RIGHT OF PRIVATE DEFENCE 


743 


The right of private defence only arises against acts which cons- 
titute an offence except in certain specified circumstances. The right 
of private defence of person extends to acts which amount to an offence 
affecting the body of the person exercising the right or the body of any 
other person. The right of private defence of property covers cases of 
acts which are offences falling under the definitions of "theft*', 
**robbery", "mischief" or "criminal trespass" or an attempt to commit 
any of these. ^ 

In the above-noted case the disputed plot was delivered to Phool- 
jari and Gangadei by the Court on 8th June, 1950, thereafter on the day 
of occurrence when Phooljari and Gangadei were cultivating the dis- 
puted plot the accused came there armed with lathis and three ploughs 
and began to plough the same field from another corner and asked 
Phooljari and Gangadei to stop ploughing, and on their refusal to do so 
they started beating them with lathis as a result of which both were 
severely injured and Phooljari died on the spot and Gangadei in the 
hospital. Held that the accused had no right of private defence even 
if they had cultivated the land from days earlier and Phooljari and 
Gangadei had tried to cultivate it on the day of occurrence. 

Section 97 of the Penal Code gives the right of private defence 
of property against an act which amounts inter alia to an offence of 
mischief. In this view of the matter, the petitioner must be held to 
have acted in exercise of his right of private defence of property. In 
exercise of such right, the petitioner gave only a slap to the complainant 
and it is not contended on behalf of the opposite parties that if 
the petitioner had any right of private defence he had in any manner 
exceeded it.^ 


A person has a right of private defence of property. When the 

offences committed by the deceased were only criminal 
*^18 aectioa is trespass and mischief, the right of private defence of 

lions under Sec. 99. property could not extend to the voluntary causing of 

death. The exercise of the right of private defence 
of property is itself subject to restrictions mentioned in Sec. 99, I. P. G., 
which prescribes that the right of private defence in no case extends to 
the indicting of more harm than it is necessary to inflict for the purpose 
of defence.^ 


5. Defence of another person or his property. — Under the 
present section the right of self-defence extends not only to the defence 
of one's own body against any offence affecting the human body but also 
to defending the body of any other person.* It was, however, held by 
the Karachi Chief Court in Budko Sahab's case,” that the law does not 
give a person right to defend another man's person or property when 
be finds some unknown persons engaged in a free fight, and when a per- 
son does not know, that who are the robbers and who arc the robbed 
has no right whatever to shoot at the crowd not knowing the identity 


1. Cbaudra Bbao v. Sta’c, A.I.R. 1954 All. 
39 at p. 41. 

2. Hrushi Sahu I/. State of Oriasa, (1971) 37 
Cut. L. T. 159 at p. !62. 

3. Bhagtratbi Burl ia o. State, A. I, R. 
Is6:> Orissa 99 at p. 101. 

4 . Amjxd Kban o State, I. R. 1952 
S G. 165 at p. 166 : 195^ Cr. L J. B48; 
I. L. R. (1952) S. C. 199 ; 1952 S, C. R. 


56^ : 1)52 S C. J. 2 ‘7 (SC); Nga 
Than t». Eonperor, A I. U. 1933 Rang. 
2 3 : 146 I O. 212 : 34 Cr. L. J. 124B ; 
Motl asham Aslam w. Emueror, A. I K. 
'937 Pcj.a. 92 : 39 Cr. L. 35 : 1937 Pe.h. 
L. J. 97. 

5. Bndho u Empiror, A I. R. 1945 Sind 38 
at p. 42 : (. L U. ( 1944) Kar. 42v): 
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of the robbers. The right under Sec. 97 also embraces the protection 
of property whether one's own or another person's against certain speci- 
fied offences, theft, namely theft, robbery, mischief and criminal 
trespass.^ 

6. Limitations on the right*— The limitations on the right of 

self-defence and its scope are set out in the sections 
General principles, which follow. For one thing the right does not arise 

if there is time to have recourse the protection of the 
public authorities, and for another, it does not extend to the infliction 
of more harm than is necessary for the purpose of defence. Another 
limitation is that when death is caused the person cxeroising the right 
must be under reasonable apprehension of death, or grievous hurt, to 
himself or to those whom he is protecting ; and in the case of property, 
the danger to it must be of the kind specified in Sec. 103* The scope 
of the right is further explained in Secs. 102 and 105 of the Penal Code. 
An attempt or threat to commit the offence is enough to give rise to 
right of private defence, and it is not necessary that the offences must 
have been actually committed before a person can resort to his right of 
private defence.* 

When the Superintendent, Central Excise, not empowered to seize 
books of accounts not maintained in accordance with rules by the 
manufacturer takes such registers in his possession in good faith without 
the criminal intention contemplated by Sec. 378, I. P. G., no right of 
private defence accrues to the aggrieved party. Further, the general 
rieht of private defence given under Sec. 97, I. P. G., is subject to the 
restrictions contained in Sec. 99, I. P. G. It is clearly provided in Sec 99. 
I P. G.. that there is no right of private defence in cases in which there 
is time to have recourse to the protection of the public authorities.^ 

The right of private defence is, however, subject to the provisions 

contained in Sec. 99 of the Indian Penal Code which 

Right of private lays down that — 
defence is subject to 
the provisions of See. 

99 

"There is no right of private defence in cases in which there 
is time to have recourse to the protection of the public 
authorities.*’ 

In cases where there is no urgency and the danger is not imminent 
and effective help can be secured by having recourse to the protection 
of the public authorities, there is no right of private defence. Where, 
however, there is a sudden attack upon a person it is not expected that 
he should submit to aggression but he can retaliate and use reasonable 
force to avert the danger. The question whether mere physical presence 
of the public authorities at the place of occurrence in all cases would 
deprive a person of his right of private defence. The principle under- 
^ lying the restriction on right of private defence is 

that people should not take the law in their own 
hands if they can have recourse to public authorities 
for the adequate protection of their person and pro- 
perty because it is the primary function of the State 


Principle under- 
lying the restriction 
on the right of pri- 
vate defence. 


Amjad Khan. A. I. R- 1952 S. C. 165 at 
p. 166 ; St* also Chandra Bban, A.I.R. 
1954 All 39: 1953 A. L. j. 43M, 


2. Ibid. ^ ^ 

3. Gurucharan Singh e. State, A. I* 
J965 AU. 54'^ at p, 546. 
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Co protect the people from unlawful aggression. But where the public 
authorities on account of their incompetence, imbecility or any other 
such cause are unable to avert the danger to the person and property 
of an individual, his right of private defence is not lost. It cannot, 
therefore, be laid down as a general rule that a person is deprived of 

his right of private defence simply because the public 
No geoeral rule authorities are available at the scene of occurrence. It 
be deprivcd°o therefore, to be seen in each case whether there was 
right ^of private any actual threat or not to the person of the individual 
defehce. when the other party or his companions reached the 

place of occurrence. If the threat was still there and the 
individual could reasonably apprehend that grievous injury was likely 
to be caused to him then he was justified in protecting his person from 
further injuries by using force to the extent of eausing death. But if 
there was no danger to the person of the individual and his assailants 
had run away from that place or effective protection could be bad from 
the public authorities, present there, in that case the individual would 
not have any right of private defence.^ 

When once it is found that the right of private defence was avail- 
able to the accused it would be necessary and wasteful for the Court 
to embark upon subtleties as to the modulation of the right, as also to 
indulge in speculative thoughts on the scope and limits of the right.^ 

In Raghavan v. State of Kerala,^ the position boiled up to this, namely 
that the deceased had not flared up when the accused refused to sell 
him the articles on credit and not only that he hurled abusive epithets 
at him but also dealt some blows on him. It was then that the knife 
was used by him. Held that it goes without saying that a person placed 
in such circumstances would entcrain the fear that his life would be in 
danger unless force was used by him in retaliation. There was also 
the fact that the deceased was at the time accompanied by P. Ws. 2 and 
3 and that would have aggravated his fear that all the three had come 
to make a joint attack on him. The standard in such circumstances is 
not the standard of a cool bystander as has been pointed out time and 
again in reported decisions. The actual assault is not what matters, 
but it is the apprehension in the mind of the accused that has to be 
taken into consideration. 

Aggressor cannot claim right of private defence. — In 

order to determine whether the accused acted in exercise of the right 
of private defence of property and person it is absolutely neces- 
sary to find out who started the as.iauU first. It is the position in which 
the lathiSf the rifles and the revolvers were held at. the time of the march 
that has to be looked into in determining whether the accused had any 
right of private defence on the assumption that they could have such 
a right. ^ In the above-noted case it was the police party that was the 
aggressor and whatever injuries were caused by the accused, if they 
were caused, were caused in exercise of the right of private 
defence. The law does not confer the right of self-defence on a man 


1- iJhoora Sta:c, I96i Raj. L- W. 436 at 3. 19)7 Kcr. L. T. 7 1 at 73. 

pp 441-42. 4. Pngla Baba State. A. I. R 1957 

2. Raghavan v. State of Kerala, 1967 Kcr. Oriiasa 130 at p. 138 : 23 Gut. L. T. 88. 

L T 71 at p. 74. 

I. P, Ge— 94 
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who goes and seeks an attack on himself by his own threatened attack 

on another, an attack which was likely to end in 
Right of self-defence the death of that other. The right of self-defence 
if very narrow. conferred by the law or preserved by the law for an 

individual is a every narrow and circumscribed right 
and can be taken advantage of only when the circumstances fully justify 
the exercise of such a right. ^ It cannot be contended that since a death 
has taken place in the complainant’s party it might well be held that 
the accused persons were aggressors.^ 


As observed in Bhartu v. i **Wherc the total number of in- 

juries on the side of the complainant are somewhat more than > those 
on the side of the accused persons the injuries by themselves do not 
necessarily prove that the accused were the aggressors and had exceeded 
their right of self-defence. . . Where the deceased, who had a 

lathi with him, rushed to the rescue of his cousins who were being 
beaten by the accused and when the deceased came close to the spot of 
trouble the accused attacked him with lathis and felled him to the 
ground and the deceased died shortly afterwards, the accused had no 
right of private defence because they themselves were the aggressor^ 
The agreement that because the accused had finished the beating and 
the cousins were lying injured on the spot and that therefore the 
deceased had no right to go there with a lathi, was repelled.^ When the 
complainant’s own examination goes to show that he was ag^es- 
sor, the accused, therefore, had the right of defence of property. The 
injuries caused were few and mere scratches and bruises. It, therefore, 
cannot be said that the accused had exceeded the right of private de- 
fence 5 In the face of an admission by! the accused in the first information 
report that the opposite party in the fight was in peaceful possession 
since two or three weeks before the fight accused cannot claim the right 
of private defence as he was the aggressor by his own admission.® 


The accused acted in concert with the common object of enforcing 

the disputed right claimed by the first accused and through 
Repoit. by the 5th accused to pluck the fruits from the trees 

in the yard by the actual use of criminal force. All these five persons 
^ ^ were armed with cudgels which are deadly weapons, 

^bat may amount Incident resulted in simple injuries and serious injuries 
to sudden fight. which resulted in death of one person at the hospital. 
Held, that every one of the accused must have known that grievous hurt 
was likely to be caused in the prosecution of their common object. 
They, therefore, constituted themselves into an unlawful assembly and 
every one of them would be guilty not only of the offence of riotpg 
armed with deadly weapons punishable under Sec. 148 of the Indian 
Penal Code but also of the offence of voluntarily causing grievous hurt 

punishable under Sec. 326 read with Sec. 149 of the Indian Penal Code. 
There existed no circumstances entitling the accused person to the right 

of private defence.'^ 


1. Dhanoo K.ban v. State, A.I.R. 1957 All. 

317 at p. 318 : 1957 Cr. L. J. 498. 

2. Jabbar Dar fr. State, A. I. R. 1955 J. & 

K. 9 at p. U. ^ ^ 

3. A. I. R. 1954 All. 35 at p. 37 : 19 d3 

A. L. J- 605. 

4. Jai Narayan v State, (1957) All. W. R. 
(H. G.) 526. 


5, Nemkhotiog tr. Kamkhogin of Mata 
Villag% A. I. R. 1957 Manipur 34 at p. 
35 : 19.57 Gr. L. J. 1426. 

6, Allabadia o. State. 1959 All. L. J. 

7, State oi Myaore o. Raju Sbetty, A. J. K. 
1961 Mys. 74 at p. 83: (1961) 1 Or. L. J. 
403. 
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8. Free fight. — Neither the accused nor the deceased has any right 
of private defence of body in course of the quarrel. Each of them has 
time to take recourse to the protection of the public authorities. They 
cannot attack each other on account of a quarrel. If they include in 
free fight, none of them in such a case has any right of private defence.^ 
The doctrine of 'Tree fight” can apply when both aides mean to fight 
and there is a pitched battle. In such a situation the question as to 
who attacks and who defends in such a fight is wholly immaterial and 
it depends on the tactics adopted by the respective parties. There is no 
question of free fight at all when the party of prosecution were the 
aggressors and what the first accused did was merely to defend himself. 
So iar as the party of the accused is concerned they had not made any 
pre-planned scheme of fighting the other party.^ In order that a party 
is not entitled to claim any right of private defence, there must be a 
free fight suggesting clearly shat both the sides had a determined 
intention to fight from the start voluntarily and secondly, when there 
is no reliable and acceptable evidence to show as to how it started and 
as to who was the aggressor. In other words, if two persons or two 
factions voluntarily and with determined intention come out to fight 
and in fact fight and that it is not possible to ascertain with reasonable 
certainty as to who was the aggressor or as to how that fight started, 
the rule of law laid down in the various decisions, that neither side is 
entitled to claim any such benefit arising out of the general exceptions 
contemplated under Sec. 96 read with Sec. 100 of the Penal Code would 
prevail. It is then that as to who attacked first would become im- 


material.^ Where two persons or groups of persons determined to fight out 

j their grievances in a free fight and both parties suffered 

ther Hght of%rivate injuries on their persons, the question arises whether 
defence is avaiJab’e. of the parties concerned could take the plea of 

right of privsite defence under Sec. 96 of the Penal 
Code. In Kalla v. the question relating to free fight has been 

discussed thread-bare. In Dhoora v. SXaU,^ the following observations 
were made i "Every fight between two parties where both sides received 
injuries cannot be called a free fight. Where the fight is not premedita- 
ted and there is no question of vindication of fright or supposed rights 
by force but is only spontaneous arising out of a sudden altercation it 
would be incorrect to call it a free fight. It cannot be said in the 
present case that both parties were pre-determined to fight and had 
gone out CO fight.” Referring to the above-noted observation the learned 
Judge says i "No exception can be taken to the correctness of the 
decision of the learned Judge on the facts and the circumstances of the 
case. Considering, however, the observations in the background of the 
facts of the case. I am strongly inclined to think that the learned Judge 
aid not intend to lay down a rigid rule of law that a sudden and un- 
premeditated fight can never be a free fight. It may be remarked that 
the learned Judge made these observations after noticing and discussing 
the case of Ahmad Sher v. Emperor.^ In that case, Harrison T., referring 
to the free fight, observed as follows : 


'From the start, go out to fight and there is a pitche 
The question of who attacks and who defends in such 


SoDonath Das v. State, 35 Cut. L. T 
165 at p. 169 : 5. I. R. 1^69 Orissa 138. 
Lakshmanan n LakshmanaD, A. 1. R. 
1964 Mad 418 at p. *420; U*>64) 1 
M.L.J. 41 1964 M. L. J. (Cr.) 47. 


Shantital Rainaji v, State < 
197U Cr- I.. J. 97 ai p li.Q. 
A. I. R. 1965 Raj. 74 a' D 76 
1963 Raj. I,. W. 436. 

A. I. R. 1931 Lali 513. 


battle, 
fight is 

Gujira , 
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wholly immaterial and depends on the tactics adopted by the 
rival commanders/ 


'^These observations were cited with approval in Gajanand v. SiaU of 
o „ n Uttar Pradesh.^ On the language used by Harrison, J., 

obsMva^ioDs.^”*^ ^ ^hmad Sh$r v. Emperor? it is hardly possible to carve 

out a clear-cut exception that a sudden and unpreme- 
ditated fight can never be a free fight. In my considered judgment the 
crucial and the decisive, or at any rate, a more appropriate test to 
determine whether a fight is a free one or not, is that both the parties 
should voluntarily enter into a fight and there should be a mutual 
intent to harm each other. A desire to fight and mutual intent to harm 
each other can easily be entertained at the spur of the moment and the 
resulting fight will cetainly be a free fight/' 


There is a fight, that means, when both the parties come determined 
to fight without there being corresponding rights of private defence, no 
party is entitled to the protection of law. Each party and the members 
thereof are responsible for the illegal acts caused by them. There is, 
therefore, no question of any exercise of right of private defence on the 
finding recorded that there was a free fight. ^ 

Where two persons quarrel on a petty affair but in the heat of 

excitement, throw verbal challenges and then enter 
Free fight— Meaning ^ dual and fight such a fight is called a free 

fight. In Kallu v. State? the Court observed i "If two 
enemies each shown to be determined to injure the other, meet suddenly 
and go to fight, it will be hardly proper to dispute the existence of free 
fight and to assume right of private defence for both the parties. It 
must be remembered that the right of private defence is one of defences 
and not one of punishment or retaliation. While the grant of the right 
is intended to discourage cowardice and meek submission to aggression 
it cannot be extended to encourage private warfare and to substitute 
for the decision of the Courts the decision by the use of weapons. In 
this view of the right of private defence, 1 am wholly unable to accept 
the tall proposition made on behalf of the defence that a sudden fight 
can never be a free fight. In this view, I am supported by observation 
made in a number of cases. In Sundar Lai v. Emperor? there was a 

general fight and the three accused had received some 

Allahabad dec;.i.n. injuries and thereafter they could succeed in hitting 

upon the head of the ideceased which resulted jin his 
death The accused came forward with a plea of right of private 
defence. Repelling the right of private defence, Kendall, J., observed as 

follows ! 


*There was in fact just such a sudden fight as is ^contemplated 
in Exception 4 to Sec. 300, Penal Code. Everyone was trying to 
hit one of the opposite side and nobody thought about the 
private right of self-defence/ 


1. A. r. R. 1954 S. C. 695. L. T. 255 at pp. 256-57. 

2. A. 1. R, 1951 L^h. 513. 4. A I. R. 1965 Raj. 74 at p. 76. 

3. Dwar’tra N'isrs v- State, ^1969) 35 Cut. 5. A. 1. R. 1935 All. 438. 
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“In Ghulam Haidar v. Emptror.^ also Agha Haidar, J., expressed the 

game view, and Bummed up the position as foUowsi 

Lahore decision- 

‘The case is a difficult one and as the learned Sessions Judge 
has pointed out. the witnesses for the 

disint^erested. In fact, there was a cross-case and the accused 
in the one case were prosecution witnesses in V 

is impossible to determine which side attacked first. Both 
parties wanted a fight and they had it, and the question therefore 
as to who were the aggressors and which party acted in self- 

defence does not arise. 

“In in re Erast Subba Reddi.^ it was held that 'where the two parties 

were spoiling for a fight and each person began to pick 

J iin stones and throw at the other party, then the 

Madras decs.on. ^ plead that because the other party 

was also intent on beating them, every blow they gave was given m 
self-defence. Where there is a spontaneous fight between two parties, 
each individual is responsible for the injuries he causes himself and for 
thrp obable consequences of the pursuit by his party of their common 

oblec ' In Jummaa v. State of Punjab.^ the Supreme Court observed I 
oojeci. 1 j ^ mutual conflict develops and there is no reli- 

o .. ahle and acceptable evidence as to how it started and 

cirv'ab'ocr " ’ al^^to who wa^s the aggressor law does not permit, the 

plea of private defence to be taken on cither side. 

Where in the case of a sudden fight between two persons one of them 
may decline from a further fight and retreat as far as he can 
and then faced with a dangerous situation causing reasonable apprehen- 
sion of death or grievous hurt* recourse to violence, he can certainly 

claim the right of private defence. * 

A free fight is one when both sides mean to fight from the start, 
go ouf to fight and there is pitched battle. The question of who aUacks 
Ind who dffends in such a fight is wholly 

the tactics adopted by the rival commanders. In such a ^8^* 

of private defence accrues to cither party. There can 
When question of jjg qo question of a free fight where there is a clear 
free fight does not findinff bv the Court that a particular party were the 

aggressors.^ If two men arc found fighting in a street, 
one must be able to say that the other attacked him and he was only de- 
fending himself. If he was only defending himself and not auacking 
this is not a fight and consequently not an aflfray. Where both parties 
want to enforce their right to a piece of land and in enforcement of 
their so-called right, they go armed to plough it, determined >to fight 


1. A. T. R. \934 Lab. 512. 

2. A. I. U. 1943 Mad. 492. 

3. A. I. R. 1957 S G. 4f.9. 

4. Kallu V. State. .A. T R. 1965 Raj. 74 at 
pp. 776, 77. 

5. Ptr Harri<on. I., io Ahmad Shcr v. 
Emperor. A. !• R. 1931 Lab. 513 at p. 
519 : 32 I. C. 381 ; 32 Or. ^L- J. 860. 

approved in Mohaminad a. Etupeior, 
A. I. R. 1947 Lab 1C6 : 47 Cr. L. J. 
391 : 223 T. C. 427. 


6. Parmeshari Das o. Emperor, A I.R- 
Lab 332 at p. 334 t 35 Cr. L. J- 
Bbairo SitiRh a. Emperor, I. R. 1935 
Nag. 141 : 36 Cr. L J. 861 : 156 I. C. 
120 . 

7- Gaianand v. State of U- P-. A. I. R. 1954 
S. C. 695 at p. 698: 1954 Cr. L. J. 1746: 
State V, K-^riar Singh, A. 1. R. 1‘- ' 
All 90 : 1958 Cr. L. J. 129. 

8. R. a. Sharp. (1957) I All E. R. 577. 



750 


INDIAN PENAL CODE 


ES. 96 


for Its possession, neither party can claim the right of private defence.^ 
Before a man can avail himself of the defence that he used a weapon 
in defence of his life he must satisfy the Court that the defence was 
necessary that he did all he could to avoid it and that a man cannot, 
in any case, justify killing another by pretence of necessity, unless he 
were wholly without fault in bringing that necessity upon himself.^ 
vyheu a body of men are determined to vindicate their rights or supposed 
rights, by unlawful force, and when they are engaged in a fight with men 
who, on the other hand, are equally determined to vindicate by unlaw- 
ful force their rights or supposed rights, no question of self-defence 
arises.^ Where it is clear from the evidence that the two parties 
were spoiling for a fight and that each person began to pick up stones 
and throw at the other party, then the accused's party cannot plead 
that because the other party was also intent on beating them, every 
blow they gave was given in self-defence> Similarly, where both the 
parties take up arms and go out into the open and indulge in a fight, 
no question of self-defence can arise and it is insmaterial which side 
begins the fight first.^ In Banwari Singh’s case,® both the parties had 
been collecting men for a fight from a very early hour and in spite of 
the fact that the police station was nearby and information had been 
given to the police who were immediately expected, the parties chose to 
fight out the matter in the very presence of the police which had arrived 
and had attempted to prevent the fight. It was held that both the parties 
were entirely in the wrong and there was no right of private defence on 
the part of either of the parties. 

It appears, however, that both parties coming in large number for 

a premeditated fight is an answer to the plea of defines 
Prccceditaied 6gbi person only. There are circumstances in which one 

th/*plea of^dctcncc collcct a mob expecting resistance with violence 

of p::rion. from his opponent and defend his property by violent 

means and can still get the benefit of the right of 
private defence. Those circumstances must be (1) immediate danger to 
the property which, if not immediately protected, would be lost by 
the time protection of public authorities is obtained ; (2) even this 
justified violence by the mob for protection of property from actual 
invasion should be exercised within the legal limits of the right of 
private defence of person or property, that is to say, there must be 
circumstances existing leading to a reasonable apprehension of a danger 
arising out of a committed or attempted or threatened ofifence affecting 
person or property, as the case may be, justifying the particular injury 
inflicted.'^ 


State ». Adra, A. I- R. 1958 Raj. 52 
at p. 56 : 1958 Raj. L. W. 24 : 19o8 Cr. 
L. J. 222. 

FarmaD ICban v. Cmperor, A. 1. R. 1926 
Pat. 433 : I L. R. 5 Pat. 520 : 98 1. G. 
394 : Mohammad u. Emperor, A. 1. R. 
1947 Lab. 106 : 47 Cr. L. J. 391 : 223 

I. C. 427. « r u 

Mobammad o. Emperor, A I. R 1947 Lab. 
106ai p. Ill; Queco Emprei» Prag Dut, 
20 All. 459: 18 rt.W.N. 117 j Abdul Latif 
V. The Crown, 48 Cr. L. J. 367 i 229 
I. G 293 ; Paras Ram v. Rex, A. I. R. 
1919 All. 274: I. L.R.( 1949) All. 258: 
50 Cr. L. j. 415 ;/n r# Erasi Subba 
Hcddi. A. 1 . R. 1943 Mad. 492 : 44 Cr. 


LJ. 665 : 207 I. C, 614: (l943) I M.L. I. 
5B3 ;56 L. W. 351 : 1943 M. W. N. 
27:>; Matadin, 34 ( r. L. J. 1016i 10 

0. W N. 383 :. 45 I. C. 137 ; Matte 
Mandal o. Emperor, A I. R. 1932 Pat, 
189 . 33 Cr. L. J. 5U9 

4 . Eras: Subba Kcddi, A. I. K. 1943 Mad. 
492 at p. 4»3. 

5. Abdul Latif, supra’, Matte Mandal. supra. 

6. 5 D. L. K. Pat. 155 : 4 A. I. Cr. S. 395 i 

1. L.R. 35 Cal. 368. foil. ; 1. L. R. 2 Pat. 
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27 P. L. T. 23L 



751 


S. 96] 


THINGS DONE IN PRIVATE DEFENCE 


When the riot is pre-meditated on both sides there is no right of 
private defence on the part of either of the parties. 

9. Sadden fight. — In Russell on Grime,^ the law on the subject is 
stated thus i 

Where a man was assaulted in the course of such 
sudden brawl or quarrel he might, under certain conditions, 
protect himself by killing his assailant and rely upon the 
excuse of self-defence and thus reduce his offence fro*n murder 
to homicide which only involved forfeiture. The conditions were 
that he must show, first, that before a mortal stroke (was) given 
he had declined further combat ; and secondly, that he then 
killed his adversary through necessity in order to avoid his own 
immediate death.** ‘Tn all cases of homicide excusable by self- 
defence or chance medley it must be taken that the fatal blow 
was struck upon a sudden occasion, and not premeditated, or 
with malice, and from the doctrine which has been above laid 
down it appears that the law required that the person who killed 
another should have retreated as far as he conveniently or safely 
couldj to avoid the violence of the assault, before he turned upon 
his assailant and that not fictitiously or in order to watch his 
opportunity, but from a real tenderness of shedding his brother s 
blood.** 

If some persons deliberately go to another with the intention of 

attacking him, that can never be a case of free fight or 
What may amount suddcu fight. That would be a case where the latter 
to sudden &ght. would be entitled to the right of private defence in 

order to ward off the attack on him by the former. If 
two persons gather together at a place and some dispute suddenly larises, 
as a result of which the parties attack each other or one person attacks 
another that would be a case of sudden fight. ^ 


Where there is spontaneous fight between two parties, each 

individual is responsible for the injuries he causes him- 
xamp C3. probable consequence of the pursuit by 

his party of their common object. He cannot plead that because he 
might at any moment be struck by some member of the other party his 
own blows were given in self-defence.^ 


In an Allahabad case,^ there was a sudden quarrel with regard to 
the ownership of a cattle trough between the accused X on one hand 
and the deceased on the other hand. On 14thjune» 1947, a quarrel 
ensued resulting in a fight. Both were armed with lathis from before 
the start of the fight but there was no evidence to show that the parties 
had made any pre-arranged plan of fighting out dispute that day or 
had made any preparation to that end ibefore^the start of the fight. 
The deceased T struck the first blow without X having assaulted him or 
having threatened to assault him. X's son ^ rushed to protect his 
father. The accused X and ^ struck lathi blows on T resulting in the 


1. State V. Adwaita Bebara, (1961) 
Oiiiaa J. D 26 : 27 Cut L. T. 367. 

2. 1 1th Ed., pp. 514, 5l5 aod a 16. 

3. State V. Koli Hira Bhaga, A I. R. 1961 
Guj. 8ai p. 11 ; (1961) 1 Gr L.J. 54 i2). 

4. In re Eiasi Subba Reddi, A. 1. R. 1943 


Mad. 492 at p 491 : 31 Cr. L. . . d6j ; 
207 1. G. 614 : (1943) IM L. J. 581 ; 
5d L. W. 351 : 1943 M-W.M. 273. 

5. Paraa Ram o. Rex, A. I. R. 1949 All. 
274 at p. 2B4 : 1. L. R. (1949) All. 258: 
50 Cr. L. J. 445. 
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were tried under See. 304, read 
with Sec. 34. /f«/dthat it was not a case of two people having come 
prc-detcrmined to fight and measure strength, but was a case in which, 
as usual, there were bickerings over a cattle trough and exchange of 
abuses. This conferred no right on the deceased to attempt to strike 
the accused in the first instance and as such the counter-attack by the 
accused would be deemed to be jn self-defence. It could not in the 
circumstances be held ithat the accused X and his son ^ executed any 
right of self-defence. ' 


Where it is difiicult for the Court to accept the allegation of the 
prosecution that it were the accused who started the fight. On the other 
hand. It could safely be inferred from the evidence which had been 
brou^t on the record, as well as from the circumstances of the case 
that D s party was unlawful from the inception and that they used 
dangerous weapons including a gun against the accused who were not 
members of an unlawful assembly and who had a right to hold the 
disputed fields in their possession until their eviction by process of law. 
It was held that the accused had, therefore, the right to defend their 

property and to that right was added the right of 
drincl private defence of person when D*s party resorted to 

merely by the threat violence with deadly weapons. Some of the accused 
but by the actual use received grievous injuries, nothing to say of an appre- 
f'5rce. hension of such injuries. They also saw D*s party 

using a 12 bore gun. Their right to defend their 
person^ therefore, commeaced as soo& as a reasonable apprehension of 
danger to their person and property arose not merely from the threat 
given by Z)*s party but by the actual use of violence by its members. 
And once such a right arose, the accused could not possibly be blamed 
if they made their defence efifective. In the fight which developed 
between the parties when force was met with force, it could not be 
expected that the accused would nicely assess the extent of their right 
of private defence of person and property and modulate their reprisal 
accordingly. As has been observed by their Lordships of the Supreme 
Court in Amjad Khan v. State,^ in determining whether the force 
employed in the exercise of the right was or was not more than what 
was actually necessary, and whether the circumstances in which a person 
was placed were or were not such as to warrant the causing of death, it 
is not right to weigh the facts of the case **in too fine a set of scales, or as 
some learned Judges have expressed, in golden scales".^ 

10. Exchange of abases and threats. — An exchange of abuses on 
both sides does not give any of them a right to strike the other by a 
lathi. No danger to person arises when one is merely abused, and as 
such no right accrues to the person abused to strike another with a 
lathi. If, however, abuse is accompanied by a threat to assault, it would 
be another matter.^ But mere threat, not carried out, and later com- 
pletely abandoned followed by retracing of steps by I the threatener> 
would not justify any assault from the person threatened, as he must 
have been convinced that the person threatening did not mean to carry 
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th, — The use of the word, “offence, affectini? 

I b°*^>“Scc. 97. which gives the right of priva^f 
defence, and in the beginning of Chanter XVI nf tK- "i . 

r V' 

Wh=n ,h= right, of hniv ^ .‘l^f^nce of another 

private dfft-nce com- P5”®“ * property against the four /offences 

mencM aod couti- oi theft, robbery, mischief or criminal tresoass T'h- 
n«. right of such defence commence, as soon as reason- 

* • j . able apprehension of danger to person^ or oronrrfvs 

arises and it continues so long as the danger lasts or the property ftol/n 

What aroount of recovered. The ainount of force, justihable in 

force ic justifiable IQ exercific of the right la such as was strictly nerrs- 

n<jht ufs.lf-defcDce. sary for the purpose.® The right to defend one's own 

8 person IS absolute and unqualihed ’ Whf-r<l 

whole conduct of the deceased was aggressive from the hecrinn* 

protect’X' ‘te occasion, who did not take anfstep“to 

thTrivht accused from assault by the deceased does not jtake awav 

is u which the accused had. In such cases it 

IS difficult to judge the extent of the right of private defenr^ hv 

ma v'^K the accused cannot as hL aire^ 

marked by the Lahore High Court in some decided cases 
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A person is* of course, entitled in resist by force his seizure for; service or 
employment.^ 


No right of private 
defence till at least 
an attemot to com* 
mit an offence. 


It will be observed that ’the right of private defence postulates the 

attempt to commit or the commission of an offence 
specified in the section. There is, I therefore, no right 
unless there was at least an attempt to commit an 
offence. To suppose in the last case, rltwari had been 
set upon before he entered Dhuman's house, the two 
accused icould not have justified their beating for the right had not 
then come into existence. And it would have ceased to exist as soon as 
Itwari had effected his retreat after the commission of the crime.^ 
Giving full effect to the meaning of the fifth clause of Sec. 100 when the 
appellant’s sister was being abducted, even though by her husband, and 
there was an assault on her and she was being compelled by force to 
go away from her father’s place, the appellant would have the right of 
private defence of the body of his sister against an assault with the 
intention of abducting her by force and that right would extend to the 
causing of death.^ The right is, indeed, a right of dejenee, and not of 
punishment for past and prospective iniquities. And the use of force 
sanctioned is, therefore, proportioned to that purpose and not to the 
gravity of the crime. 


A party 'established to be in possession of land is entitled to the 
right of private defence of person and property against an aggressor 
party even though that party claimed a right to the possession of the 
land.^ 


It is maintained by Mr. Rajendra Singh that the party of the 
accused believed bona fide that they were in possession and it was for the 
purpose of defending that possession that they used force, |if it be held 
that they actually used force. On that basis right of private defence 
was claimed. Held the accubed had no right of private defence in the 
circumstances of the instant case. In the exercise of right of private 
defence it must be established that the accused was in physical posses- 
sion so that he was entitled to resist or -repel aggression in order to 
maintain that right. If a party is forced to maintain or defend his 
right it cannot be said that he was determined to vindicate his 
right by show of force or use of force so that the right of private defence 
was not available to him. When a person defends his possession, even 
by using the minimum force necessary, it cannot be described as 
enforcing any right or supposed right. On the other hand, no person 
is entitled to take the law in his own hand and vindicate his ‘‘right to 
Dosscssion’' of any property by resorting to criminal force. The distinc- 
tion is clear: one is the right to defend the property and person, 
while the other is to enforce any right or supposed right. The former 
cannot be deemed to be enforcing any right or supposed right. The latter 
is not permissible under the law. The accused and his father went to 
the dis^ted field in order to enforce their right and to take possession 


1 . Panebam, 52 I- G. (Oudh) 887. 

2 B^lackee Jolahed, 10 W. R. cf. Banke 
Bei^aii, 20 I. G. (Pat.) 602; Ke*har Lai. 
1930 M. W. N. 502. 

3 Vishv anatb f'. State of U- P-. A. I. R. 
I960 S. C. 67 at p. 70 : I960 S. C. J. 26: 
1959 A. L. J. 884 i (I960) 1 S.C.R. 646, 


overruling Emperor v. Ram Saiya. A.I.R* 
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not only of the 6eld, but also of the crop which had not been town 
by them* but had been sown by others and was being harvested by 
others* and in doing so there was a premeditated plan to use violence 
if they were obstructed in removing the harvested crop. Therefore* the 
accused had no right of private defence.^ 

The right of private defence of body commences as soon as a 

reasonable apprehension of danger to person arises and 
Test, continues so long as the danger lasts.^ Whether a person 

has a right of private defence or not has got to be 
answered with reference to the provisions contained F.iu Sec. 97 of the 
Indian Penal Code and that section* in so far as it deals - with the right 
of private defence of persons* clearly states that every person has a 
right* subject to the restrictions contained in Sec. 99* to defend his 
body against **an offence**. This section* which contains the law 
relating to private defence^ [clearly states in terms that the right is given 
to protect one’s body against **an offence" only.^ Where in a charge 
for committing murder of the deceased by striking him with a bamboo 
stick on the head* it appears most probable that the deceased had 
struck the accused on his back with a stick part of ballatn causing injury 
and a swelling on it* and if* under these circumstances* the accused hit 
the deceased on his head with a stick in his hand* it could not be said 
that he had no justification for it or that he had exceeded the right of 
private defence. Faced with a situation where the deceased was an 
aggressor and was armed with a hdllam which he could have used as such* 
even though* his first stroke was with the handle part of it*^ it may be 
held that the accused could have a reasonable apprehension of danger to 
his life and was therefore justified in completely disabling his adversary. 
If in that attempt he happened to inflict the injury with a little more 
force than absolutely necessary^ he could not be held liable. It is for 
such a situation that it is often said that one cannot weigh in golden 
scales what maximum amount of force is necessary to keep within the 
right of private defence. 

The law makes every allowance to a person who ^apprehends a 
reasonable danger to his life from his adversary* and with intent of 
self-preservation strong upon him pursues his defence a little further 
than what to a perfectly by*stander may seem absolutely necessary.^ 

The burden on the accused of establishing circumstances which 
bring the case under an exception is not as onerous as the burden on the 
prosecution of establishing its case beyond reasonable doubt.^ 

Once the accused’s party are held to be the aggressors it is im- 
material as to who gave the first blow. The complainant's party would 
be justified in taking such measures as may be necessary to prevent fur- 
ther attack on that party and merely because one of the complainant’s 
party retaliated after the first blow had been given by the accused’s 
party* the latter cannot claim any right of private defence.^ 


1. Jagaolal Anjordas o. State. (196?) 2 
Gr. L. J. 570 at o. 572- 

2. Naye Nahak u. State of Orisia. ( 1962) 4 
Ofiisa J. D 17. 

3* State V. Bharat Siogh Odhar Siogb, 
(1961) I Cr. L J. 649 at p. 651. 

4. Id Beard tt. United States. (1895)158 
U. S. 550 at p. 558* Holme*, J., observed 
that detached reflectioD cannot be 
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5. S€4 Amjad Khan u. State. A. I. K. 19o2 
S. C. 165. 

6. Bala P-asid Dbansukh v. State of M. P., 

A. I. R. 1961 M P. 241 at p. 241 : 196; 
M. P. G. 31 : 1961 M P. U J. 7l: 1961 
Jab. L. J. 353. 
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Factors to be 
coDsidered by the 
Court in deciding 
the pica of private 
defence. 


It i« true that, when applying the law of private defence. Court 

must make all reasonable allowances in favour of the 
accused and not apply the law in such a manner that 
persons would become cowards. It is also true that, 
in deciding cases of this type, the mental condition 
of the assailant must be taken into account and not 
the views which are formed by the by-stander or in the 
cool atmosphere of the court-room. It is also true that the action of the 
accused must not be weighed in golden scales nor should we assess the 
actions ot the accused step by step in the course of the struggle. But, 
in applying all these principles and facts, the central point which 
must be borne m mind is, that the right of private defence continues 
only so long as a reasonable apprehension of the danger persists. When- 
ever a number of injuries come to be inflicted by an accused person in 

the exercise of the right of private defence, the important point which 

has got to be determined is as to whether in the circumstances in which 
the accused was placed, the apprehension had persisted in his mind 
when he inflicted a particular injury or injuries that his life was in 
danger and whether, under the circumstances in which he was placed, 
that apprehension was a reasonable one. 


It 18 true that one of the tests which may be safely and usefully 

applied would be to discover whether the accused was stU! acting under 

the instinct of self-preservation or whether other feelings such as those 

of anger, malice and reprisals had intervened. In the former case, the 

accused would be entitled to right of private defence, but not in latter 
cases,* 


Restrictions on right— Section ;97, Penal Code, is subject 

to bee. 103, under the relevant provisions of which the right of 
private defence of property extends to the voluntary causing of death 
or of any other harm to the thief under such circumstances as may 

reasonably cause the apprehension that death or grievous hurt will be 

the consequence, if such right of private defence is not exercised. This 
section is itself subject to the restriction contained in Sec. 99 chat the 
right of private defence in no caie extends to the inflicting of more 
harm than it isjnecessary to inflict for the purpose of defence. So far 
as the right of defence of person is concerned. Sec. 97 is subject to that 
restriction and to the provisions of Sec. 100 in which it is laid down 
that the right extends to the voluntary causing of death or of any other 
harm to Che assailant if the ofTence which occasions the exercise of the 
right is $n(ar alia such an assault as may reasonably cause the apprehen- 
sion that death or grievous hurt will otherwise be the consequence of 
such assault.^ Wh/^a a man is being attacked he is not in a position 
to distinguish which person in the party of aggressors is his real assailant 
and which is merely an onlooker and he is not deprived of his right 
of private defence merely because a person in the party of aggressors 

has not attacked him.^ Where an accused armed with a gandasa deadly 

weapon — made a violent attack on another who was sitting unarmed in 
the middle of the road the fact that under these circumstances his father 
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and his brother came to his rescue would not give the accused any 
right of private defence against the rescuers.^ 

The right of private defence of the body extends to the voluntary 
causing of death to the assailant^ if the offence which occasions the exer- 
cise of the right be an assault as may reasonably cause the apprehen- 
sion that death or grievous hurt will otherwise be the consequence of 

^®s^nlt. In the present caac, the situation was this : M. O. 1 kati 

(knife), which the deceased has in his hand while chasing the accused, 

—was a deadly weapon capable of causing death. When evidently 

there was reasonable apprehension in the mind of the accused that he 

was going to be killed by his chasing father the deceased and when the 

deceased had approached him while chasing with a knife all the while 

shouting that he would kill the accused, — the accused had the right of 

private defence of the body even to the extent of causing the deceased's 
death. 2 


Where the deceased was the aggressor, who questioned the accused, 

caught his hair and exchanged blows with him j and that P. Ws, I to 4 

who happened to be nearby at the time went against the accused with 

a view to support the deceased j and that the accused had reason to 

apprehend that the deceased and F* VVs. I to 4 would make common 

cause and manhandle him. However, none out of the deceased and 

P. Ws. I to 4 was armed with any weapon. Held it is true that a right of 

private defence of the body accrued to the accused under the first clause 

of See. 97, I. P. G., during his scuffle with the deceased. But he had no 

reason to apprehend an assault of any of the descriptions in Sec. 100, 

1. P. C.., and the right ceased when his scuffle with the deceased 
terminated. 


Garugu Ramayya,^ the facts were that three men trespassed by 
uigni into the house oi tue accused, seized him and tried to drag him 
i^orcibly out of the house. There was a scuffle between the accused and 

Matter were unarmed and the accused had no reason 
•^as in danger of giievous hurt but he believed that he 
could not escape from his assailants without using a knife which he 
picked up and used, stabbing one to death and wounding another of 

7h I K the accused did not plead 

that he had used the knife in his aclf-dcfcncc. ^ 

. ^ division Bench of the Madras High Court held that as it was in 

was the accused had to struggle against three persons, the Court 

debt of but bound to take into consideration the accused's 

favour th ^ tlccide the case on the facts proved in his 

Orthe'facM^rh Naming his defence. 

facts the accused was lound to have exceeded his right of private 

foun^^ 2nd exception to Sec. 30of he waV not 

^ gLulty of murder. He was convicted under Sec. 304 I. P, G. and 
tenced to rigorous imprisiontuent for seven years. 

\yhile the deceased was holding the accused by hair and was ex- 

dec^s'eri^aoL'""’ h tim P. \V3..1 to 4 who were closely related to the 
aeccased approached with the intention of helping the deceased. The 
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accused might well have thought that he could not escape, except by 

using against the deceased before P. Ws. 1 to 4 pounced upon him, the 

penknife (M. 0.1) which happened to be in his possession. Although the 

accused acted in the exercise of his right of private defence of •the body, 

he exceeded that right and comes under Exception (2) to Sec. 300. 
I. P. G.i V / 


13. Proof. — When an accused person commits an act of violence 
upon another person in circumstances which prove that he is appfe- 
hending further violence from that person, nothing further need be 
proved to establish that the accused is acting in the exercise of his 
right of self-defence. Circumstances themselves show that unmistakably, 

and the Court is wrong in throwing upon the accused 
Circumstances proved the burden of proving that he had in fact conscious- 
to exist. ly exercised his right of self-defence when he used 

his knife. Of course, situations are conceivable in 
which, in spite of the fact that some violence is being used against an 
offender, he regards that violence as negligible and he acts with the 
deliberate intention of killing, and without any intention at all of 
defending himself. It all depends upon the circumstances proved to 
exist.^ 


When the evidence in the case clearly shows that the accused was 
responsible for the infliction of two injuries on two victims, he can be 
exonerated from the blame only if he shows that he had justification for 
inflicting those injuries or rather that he acted in self-defence and the 
burden is clearly on the accused.^ 


In order that the prosecution should succeed, its evidence must 

be such as to negative conclusively the plea of self- 
Prosecutioo in or-er defence. Even if the plea of self-defence is not posi- 

trve**t^he*plca^of°Berf- tively established but the Court is left in doubt that 
defence.^ the killing may well have been in self-defence, the 

accused is entitled to be acquitted.^ 

14. Gases. — In Ashrajuddin*t case,^ there was enmity between the 
deceased and the two accused. The deceased went to a tea shop when 
he was attacked by the two accused. The deceased at the time of the 
attack, had hatchet, accused 1 caught hold of the hatchet with one 
hand and began to stab the deceased with the other while the accused 
2 was holding him from behind. It was held that the accused were 
not acting in the exercise of right of private defence but commiting 
murder. 

In another case from the same High Court the accused had gone 
to the house of the deceased to commit an offence, he knew that the 
men of the family might discover him and the accused went prepared 


1. lnt$ Harijana Dootala Gadu, (1965) 2 
Cr. L. j. 440 at p. 44 

2 /n r# Ammu Pujary, A. I. R. 1942 Mad. 
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M. W. N. 172 : 201 1. G. 609 : (1942) » 
M. L J. 200 : 55 L. W. 125. 

3. Lukka Ulahannan v. State of T. C., 
A.I.R. 1955 T. C. 104 at p. 106 (D. B.) i 
I. L. R. (1954)T. G. 1308 : 1954 Kcr. 
L. T. 920 : 1955 Cr. L. J. 852. 


4- Sumraa v. State, 1959 M.P.L.J* (Notes) 
101, relying upon Woolminglon v. Direc- 
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1948 N. L. J. 565 : 50 Cr. L. J. 465. 

5. A. I. R. 1941 Lab. 451 i 193 I. C. 594 ( 
42 Cr. L. J. 450. 



S. 97] 


RIGHT OF PRIVATE DEFENCE 


759 


for that eventuality. He armed himaelf with a dagger with every inten- 
tion of using it if discovered. The accused having been discovered and 
apprehended used that knife and killed an inmate. It was held that 
under any circumstances it could not be said that he had the right of 
self-defence. The plea of self-defence having therefore hopelessly 
broken down the result was that the accused was guilty of murder,^ 

In the case reported in Ata Mohammad v. Emperor,^ the deceased lost 
his temper with his brother, the accused had picked up a datu (big 
scythe) and threatened to strike him with it. The accused apprehend- 
ing that he was to be bit on the head with a scythe aimed a blow with 
a lathi at the deceased infself-defence. This was the fatal blow which 
caused decea8ed*s death. Held that in the absence of any other evi- 
dence to the contrary the accused could not be held to have exceeded 
his right of self-defence.^ 

In Nawaz AH v. Emperor,^ a police officer went out to apprehend a 
proclaimed offender whose name was Piare. Misguided by inaccu- 
rate information this police officer accidentally pursued another man 
whose name is Iso. Iso was following his lawful occupations on the 
King's highway when he became aware that he was being pursued by 
an armed and mounted man. Iso belonged to a 6ghting tribe and he 
happened to have hatchet in his hand. He stood on guard and showed 
a bold front. Flourishing his hatchet in the air he shouted to his pur- 
suer to keep his distance or it would be the worse for him. The police 
constable believed himself to be face to face with a dangerous proclaim- 
ed offender. He had his carbine in his band } he attempted to fire a 
shot over the head of his antagonist. He gave his piece what he suppos- 
ed to be the necessary elevation but the distance was so great that the 
dropping shot struck the man himself. The wound was enough to in- 
furiate but not enough to disable. Iso charged j the constable who must 
have been attempting to reload his carbine, pulled back his horse, and 
the blow which Iso delivered struck the horse, not the man. But by 
this time the constable had reloaded his weapon. It appears that Iso’s 
charge must have carried him past the man on horseback. The con- 
stable turned and fired into the|back;of his assailant. The wound was 
fatal. The question was what was the legal liability of the man who 
fired the fatal shot. It was held that the police officer had a right 
of private defence even to the causing of death. 


Where the evidence did not warrant the conclusion that the accus- 
cd party had gone prepared for a fight but showed that the fight 
resulted from the prosecution party rushing at them armed with theneas 
and assaulting them, the conduct of the accused party in beating some 
members ol the prosecution party which resulted in the death ot one oi 
tncni amounted to an exercise of the right of private defence of their 
person. In the circumstanccsl it was not possible to hold that the 

accused exceeded the right by causing the death. At any rate when 

raised a doubt with regard to that, the accused were entitl- 
ed to be acquitted.-' Where the clear finding of the Sessions Judge ruled 




N'lohd. Kban Abbas Khan v. Etnperor 
A. I, R. 1^4 Lab. 82 at p. 82 ; I. L. R 
(1940) Lab. 564. 

A. I. R. 1934 Lah. 995. 

Ata Mohammad v. Emperor, A. 1. R. 
1934 Lab. 995 at p, 996 : 153 I. C. 622 • 


36 Gr. L J. 415. 

4. A. 1. k. l;<33 Sind 193 at pp. 195-96 : 34 
Cr. L. J. 751. 

5. Ragbunatb Padan ». State. 24 Cut. L. J. 
215» 
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out the question of a free fight and the complainant’s party was found 
to be the aggressor, the accused enjoying the right to take water on the 
date of occurrence and expecting armed aggression from the other party 
was justified in arming himself and holding himself in readiness to 
defend his property or right against the expected aggression. It was 
not a case where the enjoyment of a right was not to be protected or 
defended | nor was it a case where the accused and his party can be said 
to have gone to the spot to measure their strength, and the protection 
of property or right was a mere pretext.* 

Where the accused, suspected to be drunk, was attempted to be for- 
cibly dragged to a dispensary for medical examination and the accused 
resisted by giving blows to the constables and made good his escape, the 
police constables who had been ordered by the head constable to take 
the accused for'taedical examination, were not doing their duty in 
taking the accused against his will and as they initially assaulted the 
accused by attempting to drag him forcibly to the dispensary, the 
accused had primajacie the right of private defence against that action 
under this section.^ Medical evidence derived from the examination of 
the accused without him is not admissible. If it were permitted for- 
cibly to take hold of a prisoner and examine his body medically for the 
purpose of qualifying some medical witness to give medical evidence 
in the case against the accused there is no knowing where such procedure 
would stop. It is quite contrary to the spirit of the law, that evidence 
should be obtained in this way. It is clearly incumbent upon the Grown 
to prove that the accused consented, before such evidence is received. 
Any such examination without the consent of the accused would amount 
to an assault and the police are not entitled without statutory authority 
to commit assaults upon prisoners for the perpoae of procuring evidence 
against them. If the Legislature desires that evidence of this kind 
should be given, it will be quite simple to add a short section to the 
Code of Criminal Procedure expressly giving power to order such a 
medical examination.^ 

The pursuing party consisting of 60 to 70 persons were fully armed 
with kulbaris and kirpans, etc. They were all brandishing their weapons. 
Waryam Singh was ahead of the party and was armed with a kulhari. 
On reaching the axcused the pursuit party surrounded them. Darshan 
Singh was attacked and was injured with sharp-edged weapons and was 
killed on the spot. The accused Kartar Singh was found to have 
received eight injuries when he was arrested. It was held that in the 
circumstances it could not be said that the accused Kartar Singh did 
not have reasonable apprehension that he was likely to be killed by the 
members of the pursuit party. He was therefore justified in defending 
himself. He gave only one blow with his spear which unfortunately 
proved fatal. In the circumstances it could be said that the accused 
exceeded their right of private defence.*^ 


1, State V. Kartar Singb, A.I.R. 1958 All. 90 
at p. 95 : 1958 Cr. L.- J. 129. 

2 Dcoman Sbamji Patil v. State, A. 1. R. 
1959 Worn. 284 at p. 286 : 61 Bom L. R. 
30 : 1959 Cr. L. J. 825. disdnguahing 
the decision in State v. Yamanappa Lim- 
baji, I. L. R. (1956) Bom. 661 i 58 Bom. 
L. R. 551, as in that case, unlike the 
present cascjithe Sub-Inspector of Police 


was carrying out an apparently lawful 
order. 

3. Bhondar t». Emperor, A. I. R. 1931 Cal. 
601 at p. 602 : 33 Cr. L. J. 11 : 33 
C. W. N. 1212 

4. Kartar Sin«b o. State, A. I. R. 1956 Punj, 

122 at p. 125 (D. B.) : 1956 Cr. L. I. 
654, 
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In the case of Bfundaban Swain v. Siate,^ the disputed fields known 
as Keutabari Ghak were in possesion of the Karamala .people who had 
grown the crop and the accused persons belonging to Kante came to reap 
the paddy with the help of a large armed mob. Their common object 
was to enforce supposed right and claim over the produce of the dis- 
puted fields. They attacked Karamala people. Held that the accused 
were not protected by the right of private defence. 

15. Defence of property. — So, as regards property, whether his 
own or another's, every person has the right to defend it by peaceful 
means if he can. by show and use of force if he^must. But when it is said 
that a person has a right of private defence as regards property all that is 
implied is. that a person in peaceful possession of property is entitled 
to maintain that possession even by use of force, if necessary.^ The 
question whether they had or had not the right to possession is immate- 
rial.® A person who has no possession over the property cannot have 
any right of private defence of property.^ It is“not the business of 
criminal law to protect titles, it does so when it can. But its chief func- 
. . tion in this respect is to maintain peace, and for that 

cHm'nanaw'Ts“ P“fP°«e it protect, peaceful possession irrespective of 
rasiDtaiD pfacc. title. A person in such possession is then entitled to 

collect men to defend his property, and the concourse 
of such men does not constitute an unlawful assembly.^ And as it is 
sometimes impossible to exercise such right successfully without prepa- 
ration. a person in possession may prepare himself againt an expected 
aggression.^ But this view is controverted in some of the Allahabad 
cases where the right of preparation is denied.'^ It is difficult to concede 

the right without conferring the power to use it with 

tioo aUict «p?c,?d ““y of .access. It may be conceded that in 

aggregsion. case ot disputed possession no person has the right of 

using force against another, for the right of private 
defence postulates the existence of at least undisputed prior possession. 
Where, therefore, two factions, each of whom had been more or less 
in possession of a field, turned out with armed forces and had a free 
fight, the case would be different. But where possession is with one 
party and title in the other, could the person with title turn out the 


1. A. 1. R. 1957 Oris«a 117 at p. 120: 

I. L. R. 1957 Cm. 275. 

2. Summa Bebera v Emperor. A. I. R, 1945 
Pat. 283 at p. 285 : 46 Cr L. J. 672 ; 
Paras Ram v. Rex. A I.R. 1949 All. 274: 
I. L. R. (1949) All. 258 : 50 Cr- L. J. 
445 ; Natbu Mahto o Emperor. A I. K. 
1947 Pat. 51 * 47 Cr. L. J. 749. Pojscg- 
sioD may be oroved by legal presutrp- 
tion ; Jainatb v. Emperor. A. I. R. 1^27 
Pat. 181 : 28 Cr. L. J 303. Party 
relyiog upon possegsion must, of course, 
prove it; Sulletnan, A-I.R. 1927 Sind 92. 

3. Sachee, 7 W. R. 117, followed in Gooror» 

Cburo, 14 W. R. 69 ; Toolree Singh 10 
VV. R. 64 * 

4. Qamrul Ha?an, A. I. R 1942 Oudb 60 : 
43 Cr. L. J. U5 : 197 I. C 121 ; Hari- 
ram. A. I. R 1942 Pat. ^6 at p 98 : 43 
Cr. L. J. 41 : 196 I C- 5B7. 

5. Birjoo Singh t». Kbub Lai. 19 W. R. 66 ; 
Shunker n. Burma, 23 W. R. 25 ; Ganouri 

I. P. C.— 96 


6 . 


7. 


Lai Das, I. L. R. 16 Cal. 206 ; Hulshah. 
6 S« L* K* 120 ; Foozdar Rai v. Emocror* 
A. I. R. 1918 Pat. 193 : 3 P. L. J 419 ; 
19 Cr L. J, 24 ; Summa Bebera. supra ; 
Paras Ram. supra ; Oorik Gone u 
Emperor, A. T. R. 1946 Pat. 251 : I.L.R. 
24 Pat. 74-1. 

Jaganoatb. I. L R. 25 Gal. 324 j Pach- 
kori. I. L R. 24 Cal. 686 ; Cma Ghuro 
Smgh, I.L.R 29 Cal. 244 at o. 246 ; 
Poresh Nath Sircar. I. L R. 33 Gal. 295j 
Narran Patbabai. I. L. R. 14 Bom 441 ; 
Bbaglu Ragula Bheeraappa, 1. L. R. 26 
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AH *258 (>949) 
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person in possession by main force, and has not the person in possession 

any right to repel the aggression ? That he has such a right is undis- 

puted and undisputable.^ It has been held that where a person kills a 

wild animal or a wild bird on the property of another, the latter has 

property in the game and may enforce his right by the use of force, if 

necessary a But the Allahabad Court denies that he has, under the cir- 

oumstances, any right toj repel force by adequate force. The reason 

why he should have the one right and not the other has not been stated 
in any reported case. 


That he has such right can no longer be denied.^ Any other view 
would be subversive of the elementary right of self-defence. That it 
may, and at times docs, cause bloodshed and that it is a right which is 
apt to be abused is no ground for denying it. 


As already stated there arc circumstances in which one can 
, , collect a mob expecting resistance with violence from 

v?ow“ w"drftnd opponent and defend his property by violent 

property is justifiable, means and can still get the benefit of the right of 

private defence. Those circumstances must be (1) 
immediate danger to the property which, if not immediately protected, 
would be lost by the time protection of public authorities is obtained; (2) 
even this justified violence by the mob for protection of property from 
actual invasion should be exercised within the legal limits of the right 
of private defence of person or property, that isito say, there must be 
circumstances existing leading to a reasonable apprehension of a danger 
arising out of a committed or attempted or threatened offence affecting 
person or property, as the case may be, justifying the particular injury 
inflicted.^ 


Where in a proceeding under Sec. 145, Gr. P. G., the Magistrate 
passes an ex parte order ordering that the property be released in favour 
of Smt. Manbhai, then merely because the order of the Magistrate is 
ex parte it is not possible to say that it has no legal effect and that the 
accused party to the dispute can ignore it and beat her when she went 
to cultivate the land in dispute after having obtained the order of the 
Magistrate.” 


In the case reported in Birdha v. State,^ Johari, a forest guard 
saw cattle grazing within the area of protected forest and before he 
could round them up, the ^accused drove them away out of the area 
of the forest. After the accused drove away the cattle Johari pursued 
them and was beaten when he had gone in the field of one of the 
accused. Held that Johari had no right to chase the cattle outside the 
area of the protected forest and the accused person being the owners 
of the cattle had a right to obstruct the seizure of the cattle in their own 
field. The accused person would have had a right of self-defence of 
their property and would have escaped the liability for having caused 
injuries to Johari if they bad not exceeded their right of indulging in 
the act of beating Johari even when not required for the purpose of 


1. Josuram, I. C, (Pat.) 73; Nluhammad 

Khaii o Crown, A. T. R. 1949 Lab. 128. 

2. Ariur, I. L. R. 3 Pat. 549. 

3. Hi«a, I. L. R. 45 All. ?50 ; Fateh 
SiiiRh, A. I. R. 1946 Pat. 251 : I. L. R, 
41 Cal. 43. 


4. Dorik Gope v. Emperor, A. T. R. 1946 

Pat. 251 at p. 260 ; I. L. R. 24 Pat. 744. 

5. State V. Shaoker. A. I R. 1958 All. 432 

at op. 434, 436 i 1958 A. L. J. 193. 

6. A. I. R. 1959 Raj. 124 at p. 126 : 1959 
Raj. L. W. 120, 
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the exercise of the right of private defence. Johari had fallen down on 
the ground and one of the accused was sitting on him. Under these 
circumstances, there could be hardly any Justification for the other 
accused beating Johari and continuing to do so for some time, for 
Johari while he was lying down could not have persisted in rounding 
up the cattle. Causing injuries to Johari in that situation can only be 
understood to have been done aggressively and not in exercise of the 
right of private defence of property of the accused persons. 


The principle which is well-settled by precedents is that, if neither 
. party can be held to be in actual possession of the 

detencc Property in dispute and if both parties go armed to have 

parties armed •for ^ trial of Strength, then neither party can be held to 
trial of streogih. have acted Jin Jexercise of the right of private defence 

irrespective of whether the one or the other party was 
the aggressor or the first to attack. If, however, a party is held to be 
in actual possession, it cannot be deprived of its right of private defence 
of property simply because it goes armed to defend its property after 
seeing the other party committing or on feeling a reasonable apprehen- 
sion that the other party would commit any of the ofiences referred to in 
the 2ad clause of Sec. 97 of the Penal Code. The right has undoubtedly 
to be exercised within the limits and subject to the restrictions contained 
in the Penal Gode,^ Where the appellants, the party in possession must 
have apprehended that the prosecution party had come with the inten- 
tion of committing mischief on the plot of land in the possession of the 
appellants, they must also have had a reasonable apprehension that, 
unless they acted in exercise of their right of private defence, the 
members of the prosecution party would cause grievous hurt or death 
to one or more of them. In those circumstances the appellants were 
justified in exercising their right of private defence of person and pro- 
perty which they had not exceeded.* Stray acts of tethering one's 
cattle on another's land do not entitle the person to use force against 
another person who is in rightful possession. Even if such stray acts 
amounted to possession, the right to defend one's property arises only in 
the circumstances given in Gl. (2) of Seo. 97. Where the deceased had 
8®^® his land, and protested against the action of the accused in 
tethering cattle on the land, this act is neither theft, nor robbery, nor 
mischief, nor again criminal trespass.^ 

, There is nothing in Secs. 96 to 106 of the Penal Code which can 
lend support to the view that a person entitled to exercise his right 
cannot exercise it until he has failed after taking other reasonable steps 
to avoid causing harm to his assailant.* In the case of Hukam Sinsh v. 
otateoJ Uitar Pradesh,'^ the appellants, along with three other pen ons* 
were alleged to have forcibly taken two carts loaded withlsugarcane 
from the field of Suraj Bhan through the field of Harphool, in trans- 
porung the sugarcane from the field, about a furlong and a half away 
to the public passage running by the side of Harphool's .field, and to 
nave beaten Harphool and others on Harphool’s protesting against th<‘ 
conduct of the appellant's party at the damage caused to his wheat 


1. Barija Mudi u. State. A. I. R. 1959 Pat- 
22 at p. 26 : 1957 B. L. J. R. 756 : 1959 
Cr. L. J. 71. 

2. tbid. at pp. 27, 28. 

3. liundan ». Ststc, 1959 Raj, L. W. 857. 
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and gram crop. Ram Chandra, one of the appellant’a was armed with 
a hatchet (kulhari) and the others were armed with lathis, Harphool 
and others who came to his help struck the appellant's party also in 
self-defence. Harphool died as a result of the injuries received in this 
incident. The two carts had not left Harphool's field when the incident 
took place. They were near the boundary of Harphool's field. Held 
that they must in the circumstances have been several yards inside the 
field. Criminal trespass had not therefore come to an end and therefore 
Harphool had the right to prevent the appellant's party from continu- 
ing to commit criminal trespass for whatever short distance they had 
still to cover before reaching the public pathway. It was true that 
the appellant's party had to get out of the field and that this they 
could not have done without committing Ifurthcr criminal trespass. 
But it does not follow that this difiicult position in which the party 
found itself gave them any right for insisting that *they must continue 
the criminal trespass. They had to abide by the directions of Har- 
phool. whatever be the degree of patience required in case they were 
not allowed to move in any direction in order to leave the field. 


The occurrence took place in the land in possession of one Mansur 
AH. There was a fight in the land between Mansur AU's party and 
Bajlu Mia's party. In the course of fight both parties got injuries. 
Torab Khan had a da9 while the rest had lathis in Mansur Ali's party. 
Bajlu Mia's party had lathis. Because Mansur AH's party had a dao 
more severe injuries were caused to Bajlu Mia's party than to Torab 
Khan's party. Held that Mansur Ali's party by inflicting injuries by 
means of a dao and lathis must be held to have known or to .have reason 
to believe that they were likely to cause hurt. But it took place in the 
course of fight between the two parties in which some of the members 
of Mansur Ali's party themselves got injured with the lathis of Bajlu 
Mia's party. Again the occurrence took place in the land of Mansur 
Ali when Bajlu Mta's party had entered. Thus whatever happened in 
the exercise of the right of private defence of the property and \it will 
not amount to an offence even if some members of Bajlu Mia's party 
got linjured. Thus members of Mansur Ali's party would not be 
convicted under Secs. 325 and 326.^ 


Under Sec. 105, Evidence Act, the onus is on the accused to prove 
the existence of circumstances bringing the case within any of the general 
exceptionsj and a court shall presume the absence of such circumstances. 
It is, however, well settled that the burden on the accused is not of the 
same nature as one on the prosecution to establish existence of the 
offence beyond reasonable doubt. The nature of the burden on the 
accused to bring its case within the general exceptions is analogous to 
that resting on the plaintiff in civil cases. The juristic principle in 
civil matter is that preponderance of probability is the basis of success. 
It is also well accepted that the accused need not prove the general 
exception by adducing positive evidence. The same can be established 
through the prosecution evidence also. If from the entire evidence on 
record it is probable that the defence version may be true, they are 
entitled to a verdict in their favour even though the truth of the version 
might not have been proved beyond reasonable doubt. 


1. Maiuur AU o. Union Territory of Tripura, A. I. R. 1964 Tripura 45 at p« 48 
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The dictum *Uhat the accused need merely make out of a prima facie 
case'* means nothing else other than that a preponderance of probability 
is to be established by the accused as in civil cases.^ 

There was a dispute over plot of land between the accused :and the 
deceased. The land was in the cultivatory possession of the deceased. 
Accused wanted to oust him and recover possession. Deceased was doing 
the ploughing. At this moment accused arrived and fired crackers. On 
the bang of crackers deceased stepped back. One of the accused plunged 
his spear into the left thigh of the deceased and it went right through. 
After spearing his victim, he callously held him down as one would a 
harpooned beast. 

Held, that it was not a case of persons exercising the right of self- 
defence and exceeding it. The plea of self-defence was not available to 
any of the accused. 

All the accused were guilty of an offence under Sec. 326, I. P. G., 
read with Sec. 149. 

The accused who had thrust his spear into the thigh of the deceased 
was guilty under Sec. 304 (l).^ 

An easement does not come within the purview of property in 
Sec. 425, Penal Gode.^ An obstruction to the easement of light and air 
cannot give a right of private defence of property.^ 


16. Conditions for ezerctee of right. — In order to justify use of 
force in self-defence there must be invasion of property either actual 
or threatened. A mere protest from a distance does not amount to such 
an invasion.^ Where the evidence in the case showed that the arhar 
field on which the crop was being harvested was at a jdistance of 50 
yards from the eastern bank of river and Af who was still on the western 
bank protested against the cutting of the arhar crop, it was held that 
such a protest did not amount to an invasion of the property of the 
accused persons and there was no right of private defence of body in 
the circumstances in which the assault was made on Right of 

private defence does not arise when there is time to have recourse to 
public authorities.'^ 


In the above-noted case one Narayan was in possession of the land 
on the day of occurrence. The land was not under crop at the time of 
occurrence. Bujhawan and his men went to the land on the day of 
occurrence for the purpose of ploughing it and dispossessing Narayan. 
Narayan inflicted a fatal blow on Bujhawan. The weapon he used was 
a bhala. Held that all that the prosecuting party were doing was to 
P^O'^&h land. They were not doing any immediate iharm. There was, 
^“crcfore, ample time for Narayan to have recourse to the public autho- 
rities for the prosecution of his rights. Narayan was not entitled to 


1. Slate of Ofi»ja e, Gbakradnar Bcbera. 
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exercise the right of private defence.^ But as pointed out in Abdul 
Hadi's casc,^ if the act of mischief has already begun, there is more than 
^ an apprehension of danger to the property and the 

p?rfd agains't ami-' «ght of private defence has come into existence. If 
cipated attack. right Of private defence has already arisen, it is 

not expected that a person entitled to exercise it 
should have recourse to the protection of the public authorities. He is 
entitled in view of the immediate danger of injury, to defend it by 
exercising his right instead of having recourse to the public authorities. 
Where there is a direct encroachment on the subsisting right of a 
party he is not deprived of the right of private defence merely because 
he anticipated it and prepared himself to resist the encroachment. 
There is hardly any principle of criminal law which prevents Ipeople 
from getting themselves prepared if necessary with arms when they 
anticipate attack upon their subsisting right by an armed set of people.^ 

A 

There was a mango tree in the yard of the accused in respect of 
the lusufruct of which the incident occurred. The plea of private 
defence was raised by the accused. Held that it was necessary first to 
decide whether the right to the usufruct of the tree belonged exclusively 
to the accused. 

At the same time, an answer to this question in favour of the 
accused is not sufficient to dispose of the matter. It has further to be 
investigated and decided whether any member of the opposite party 
oommitted any act which is an offence against body or property of the 
type described in Sec. 97 of the Indian Penal Code, against which that 
section confers upon the accused a right of private defence.* 

17. Extent of right. — As provided under Sec. 97, Indian Penal 
Code, the right of private defence is not limited only to persons who 
are in actual possession of the property, but extends to such other 
persons who act in helping the former to protect their right in the 
property.* The right given to the owners of property under Sec. 97, 
Penal Code, is subject to Sec. 103, under the relevant provisions of 
which the right of private defence of property extends to the volunt- 
ary causing of death or of any other harm to the thief under such 
circumstances as may reasonably cause apprehension that death or 
grievous hurt will be the consequence, if such right of private defence 
is not exercised. This section is itself subject to the restriction contain- 
ed in Sec. 99 that the right of private defence in no case extends to 
the inflicting of more harm than it is necessary to inflict for the pur- 
pose of defence.* The accused were alleged to have ordered R and J 
to assault the first informant when the informant was trespassing into 
the land which was found to belong rightly to and in possession of the 
accused party. The accused never ordered R and J to cause grievous 
hurt to the first informant. It was held that the accused did not 
exceed the right of private defence.^ 


1 Set also Hariram Mahatba v. Emperor, 
A.I.R 19-2 Pat. 96. 

2, A. I. R. 1934 AU. 829 (2) at p. 832 : 35 
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18. Proteetloa of aaother’s property. — A person whose duty it 
is to guard a public building is in the same position as a person employed 
to guard a private building | that it to say, it is his duty to protect the 
property of his employer, and he may take such steps for this purpose 
as the law permits. Section 97. Penal Code, declares that every person 
has a right, subject to certain restrictions mentioned in Sec. 99, to 
defend the property of himself or any other person against any'act 
which is an offence falling within the deHnition of theft, robbery, etc 
Section 105 declares that the right of private defence of property com- 
mences when a reasonable apprehension of a danger to the property 
commences, and Sec. 103 says that the right of private defence of pro- 
perty extends, under the restrictions mentioned in Sec. 99, to the 
voluntary causing of death or of any other harm to the wrong-doer, if 
the .offence, the committing of which, or the attempting to commit 
which, occasions the exercise of the right, be an offence of any of the 
descriptions therein enumerated. Among the offences therein enumera- 
ted are theft, mischief and house trespass. A person employed to guard 
the property of his employer, therefore, is protected by these provisions 
of the law, if he causes death in safeguarding his employer's property 
when there is reason to apprehend that the person whose death has 
been caused was about to commit one of the offences mentioned in 
Sec. 103, or to attempt to commit one of those offences. The fact that 
the property to be guarded is public property does not extend the 
protection given to a guard. A public constable on I guard duty at a 
magazine or other public building is not entitled to fire at a person 
merely because he does not answer his challenges.^ 

19. Right of private defence— Gonstractloii of. — Law does not 
require a person whose property is forcibly tried to be occupied by 
trespassers to run away and seek the protection of the authorities. The 
right of private defence serves a social purpose and that right should 
be liberally construed. Such a right not only will be a restraining 
influence on bad characters but it will encourage the right spirit in a 
free citizen. There is nothing more degrading to the human spirit than 
to run away in the face of peril. 

. Dev V. State of Punjab,'^ the Supreme Court while dealing 

with the right of defence of property and person observed (at p. 500 of 
S. G. R.)i (at p. 617 of A.I.R.) i 

^Tn appreciating the validity of the appellant's argument, it 
would be necessary to recall the basic {assumptions underlying 
the law of self-defence. In a well-ordered civilised society it is 
generally assumed that the State would take care of the persons 
and properties of individual citizens and that normally it is the 
function of the State to afford protection to such persons and 
their properties. This, however, does not mean that a person 
suddenly called upon to face an assault must run away and 
thus protect himself. He is entitled to resist the attack and 
defend himself. The same is the position if he has to meet an 
attack on his property. In other words, where an individual 
citizen or his property is faced with a danger and immediate 
aid from the State machinery is not readily available the 


1. Emperor 0 . JamuDa Singh, A. I. B. 1945 2, (19bS)3S. C. R 4C9- I R 

Pat. 150 at p. 152:I.L.R.23 Pat. 908. 612. ^ ^ ^ ^ 
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individual citizen is entitled to protect himself and his property. 
That being so, it is a necessary corollary to the doctrine of 
private defence that the violence which the citizen defending 
himself or his property is entitled to use must not be unduly 
disproportionate to the injury which is to be averted or which is 
reasonably apprehended and should not exceed ^its legitimate 
purpose. The exercise of the right of private defence must never 
be vindictive or malicious.*’ 


In Horamv. Rex,^ a Division Bench of the Allahabad High Court observed 
that where a trespasser enters upon the land of another^ the person 
in whom the rightful possession is vested, while the trespasser is in the 
process of acquiring possession, may turn the trespasser out of the land 
by force and if in doing so, he infiicts such injuries on the trespasser 
as are warranted by the situation, be commits no offence. His action 
would be covered by the principle of private defence embodied in 
Secs. 96 to 105* I. P. G. Similar was the view taken by a Division Bench 
of the Hyderabad High Court in Sangappa v. State.^ Therein it was 
held that if some body enters on the land of a person who does not 
acquiesce in the trespass he would still retain possession of the land 
and as the possessor of the land, is entitled to that possession. If he 
brings friends with him and with force of arms resists those who are 
trespassing on the land, who are also armed, he and his friends would 
not be guilty of forming themselves into an unlawful assembly, for 
those who defend their possession are not members of an unlawful 
assembly. If the person . acquiesces in his dispossession and subse- 
quently, under claim of title, comes again to dispossess his opponents, 
then he and his friends would be members of an unlawful assembly. 
That is also the view taken by the Madras High Court in In re Mooka 
/ladar.^ 


The proposition that a person in physical possession of land and in 
whose presence criminal trespass and mischief is being committed by 
force (and without any semblance of a right a permanent water-course is 
being constructed thereon) is nevertheless obliged to retreat therefrom 
and resort to the fitful relief he might secure from a police station ten 
miles away, is wholly untenable. The right of private defence of pro- 
perty cannot be whittled down to something so inconsequential. 

In Summa Behera v. Emperor,^ Sinha and JJ*' , 

a person in possession of property is entitled to defend himself and his 
property by ^orce and to collect such numbers and such arms as are 
Sreessarv for that purpose, if he secs an factual invasion of his rights, 
which amounts to an offence under the Indian Penal Code and it would 
be lawful for such a person who has seen an invasion of his right, to go 
to the spot and object. It, was also observed as follows : 

"It is not the law that the rightful owner in peaceful possession 
of a piece of property must run away, if there is an actual 
invasion of his right and an attempt on his person,” 


This view was reiterated again in Barisa Adudi v. wherein K. 

Sahai, J„ on difference of opinion between C. P. Sinha, J. and 


1. 50 Cr. L. J. 868 : A. I. R. 1949 All. 564. 

2. I. L. R. (1955) Hyd. 406. 

3. A. I. R. 1943 Mad. 590 ; 'a 

Pelhi Adojinistraiion, A I. R. 


S. C. 702at po. 706-7: {1968)2 8. C R. 
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K. Ahmad, J.. whilst agreeing with Sinha, J., held that the right of pri- 
vate defence in similar circumstances was attracted and had not been 
exceeded.^ In Mozam Ansari v. Stats,^ after a consideration of thelearlier 
authorities Ramratna Singh, J., summed up the law in the following: 
terms i ^ 

"The law applicable to such cases is well settled. It is not 
the law that the rightful owner in peaceful possession of property 
must run away, if there is an actual invasion of his right and an 
attempt on his person. The person in possession of property is 
entitled to defend himself and his property by force and to collect 
such numbers and such arms as arc necessary for that purpose, if 
he sees an actual invasion of his rights, which invasion amounts 
to an offence under the Penal Code, and when there is no time to 
get police help. It is lawful for a person who has seen an in- 
vasion of his rights, to go to the spot and object. It is also lawful 
for such persons^ if the opposite party is armed, to take suitable 
weapons for his defence.^ The right of private defence of pro- 
perty arises as soon as there is a reasonable apprehension of ‘danger 
to the property. The person entitled to exercise that right can act 
before actual harm is done. It is not a right of retaliation and 
hence he need not wait until the aggressor has started committ- 
ing the offence which occasions the exercise of his right of 
private defence.” 

•k their Lordships of the Supreme Court whilst considering 

the ambit and the scope of the right of private defence in Jai Dto v. 
^tate oj Punjab,^ have observed as follows i 

“This, however, does not mean that a person suddenly called 
^on to face an assault must run away and thus protect himself. 
He is entitled to resist the attack and defend himself. The same is 
the position if he has to meet an attack on his property. In other 
words, where an individual citizen or his property is faced with 
a danger and immediate aid from the State machinery is not 
readily available, the individual citizen is entitled to protect 
himself and his property." 


. . . So long as the threat lasts and the right of private 
defence can be legitimately exercised, it would not be fair to 
req^uire, as Mayne has observed, that ‘he should modulate his 
defence step by step according to the attack, before there is 
reason to believe the attack is over.’ The law of private defence 
does not require that the person assaulted or facing an apprehen- 
aion of an assault must run away for safety. It entitles him to 
dciend himself and law gives him the right to secure his victory 
over his assailant by using the necessary force. 

f *®**‘’“ exhaustive.— Under Sec. 97, I. P. C., the right of 
S,: aejence of property arises only against an act which falls under 

of the four offences specified therein, namely, theft 
e criminal trespass, or an attempt to commit anv of 
of observed that so far as regards the defence 

against wh^.K *k P‘'9'P®*‘‘y section mentions only four offences 

_ga^tj vhich the right is said to exist. But the enumeration of these 

2* ^ i'unj. at pp. 90, 91-9 

3* A I r’ GoviudTakc t/. Slate, A.I.R. 

4. hJ’ r; 20 at p. 23 ; 70 Bom. L. R. 

*»• «ci Raox Lallu Siogb Slate, 1970 399, i . . 
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offences is apparently inexhaustlve. Indeed, it is not intelligible why 
the section should have mentioned theft and robbery and omitted to 
mention house-breaking and dacoity. Indeed, if the two offences men- 
tioned were intended to be referred to only generally, 
use-breaking and then the mere mention of "theft** without "robbery" 

tltbin^ the scope of would have been sufficient. As it is, the right being 
the section. declared Co exist against theft must be deemed to exist 

against all ofifences ejasdsm generis. And the same may 
be said of mischief and criminal trespass. As against the thief the 
right of the owner la not only to recover his property but also to 
secure the thief, and in securing him he is entitled to use such force 
and violence as may be necessary.^ So where a man seized a thief 
in the act of committing theft in his house, and on the villagers 
assembling, the thief was found to be dead, and medical evidence 
showed that death was probably caused by strangulation due to the 
prisoner holding the deceased with his face downwards as he was 
getting into the house, it was held that the prisoner had not exceeded 
the right of private defence, which he had against the thief, and he was 

consequently acquitted.^ So in another case the 
Ju8i6cation ^ for accused had a field of chillies which had frequently 

cumstancM? been Stolen; onc night he found the deceased stealing 

chillies from his field, whereupon he struck him a 
heavy blow with a stick from which he died. He was held to have acted 
within his right. As the Court observed i **No man finding a plunderer 
in his field by night in a place where others may be within call is 
expected to deal his blows very gently.**^ Besides, it must not be forgot- 
ten that when a man is surprised by a thief or finds himself surrounded 
by robbers, he cannot be expected to be cool and calculating. His first 
impulse is to strike a decisive blow. It may have been unnecessarily 
severe, but then the Court has to consult his feeling at the moment^ 

As it was observed in a case, the amount of force justifiable may 
then depend not only upon the nature of danger actually present, but 
also upon the nature of the danger apprehended. And in judging of the 
necessity of the violence used the feelings of the man ;at the time, his 
exaggerated sense of danger, the want of self-possession, and the dis- 
concerted state of mind, must all be taken into account. 

In order to entitle the accused persons to the exercise of the right 
of private defence of property, it^is, therefore, necessary for them to 
establish, that Nabisaheb entered the land in question on the morning 
of the Ist of October, 1 1966, with the intention of committing the 
offence of mischief or criminal trespass or with the intention of attempt- 
ing to commit those offences. If Nabisaheb came upon the -said land 
in bona fide assertion of the right, which he claimed to the same^ however 
ill-founded that right may be, it cannot be said that his dominant inten- 
tion in making the entry was to commit, or attempt to commit, the 
off’ence of mischief or of criminal trespass.* 

21. Theft — Robbery.- — The right of private defence against theft 
and robbery or an attempt to commit theft or robbery calls for no 
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comment, since the right exists, is declared by the section and is other- 
wise supported by sound sense. But a case on the borderline may some- 
times create difficulties. Such was the case of one A whose cow had 
trespassed into the field of whereupon B seized it and proceeded to 
take it to the cattle-pound. He was waylaid by A and his two com- 
panions and as B would not give up the cow, there was a fight, in the 
course of which, one of A’a men speared B through the heart, and killed 
him. They were convicted] but B'9 men who had inflicted injuries upon 
A and A*a men were acquitted on the ground that B being in lawful 
possession of the cow, its attempted rescue by A and his men presumably 
amounted to an attempted theft. This case can be held rightly decided 
only if /I’s act in rescuing the cow is held to amount to an attempted 
theft within the meaning of Sec. 378| which was probably taken for 
granted.^ 

22. Mischief. — The same principles govern cases relating to mis- 
chief. Where, for instance, the prisoner found that a number of persons 
from another village had assembled to cut open a bund whereupon he 
took counsel of the villagers with whom he proceeded to oppose the 
mischief, he was held to be justified. In such a case the assemblage of 
Uie of force to organising a defensive campaign cannot be held 

prevent mischief. to be unlawful.^ So where the villagers of .d paraded a 

procession through the village of B, carrying with them 
a pot of consecrated water, to which the villagers from B objected, and 
who consequently obstructed the procession, whereupon the party 
of A retaliated and used some violence causing grievous hurt to one of 
the obstructros and hurt to several others, it was held that inasmuch as 
the villagers from A had a perfect right to pass through B, and as the 
latter could not legally object to their carrying the water in their 
procession their obstruction was unlawful, and amounted to wrongful 
restraint, or at least to attempted mischief in respect of the pot of water 
against which the other party had the right of private defence and 
which justified the force used by them.^ A person has a right to use 
reasonable force to protect his property against trespass by cattle. 
Where, therefore, a buffalo having trespassed into his field, he threw a 
big stone at it and the buffalo died as a result, it was held that he was 
within his right in throwing the stone and was not guilty of ^mischief, 
as the intention and knowledge necessary to constitute the offence under 
Sec. 425, I. P. G., were wanting.^ The digging and removal of earth by 
a party from part of a piece of land of another will diminish its value or 
utility and at all events affect it injuriously and would therefore amount 
to criminal trespass and mischief and that other person will have every 
right to prevent the digging and removal of the earth.® 

If the act of mischief has already begun, there is more than an 

If mhehief ha, app^hension Of dauger to the property and the right 
already begun rigV private defence has come into existence. If the 
or private cietcQce his right of private defence has already arisen, it is not 
come into cxincQce. expected that a person entitled to exercise it should 
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have recourse to the protection of the public authorities. He is entitled, 
in view of the immediate danger of injury, to defend it by exercising 
the right of private defence instead of having recourse to the public 
authorities.^ 

23. Cattle trespass and right of private defence.^Every person 
has a right to use reasonable force to protect his property against trespass 
by cattle so long as the trespass continues.^ Seizure of the cattle some 
time after the trespass (24 hours in the present case) amounts to theft.^ 
A person driving the cattle trespassing on his field to the cattle-pound is 
not guilty of mischief/ or theft.^ Even if the seizure of the cattle by him 
under the bona fide belief that he had a right to take them to the pound 
is unlawful, it may be an 06*6006 under the Cattle Trespass Act, but it is 
not theft, and the owner of the cattle has no right of private defence of 
property against it.^ The ruling to the contrary in Dayal v. Emperor^ is 
of doubtful authority. 

Illegal seizure of cattle with a view to impound them is theft be- 
cause though the person who has seized the animals had no intention 
to cause wrongful gain to himself, nevertheless his intention was to cause 
wrongful loss to the owner of the animals. In such a case the owner of 
the cattle would be justified in exercise of the right of private defence 
of property in rescuing them. If a person knowing that the cattle 
have not damaged his crops seizes them and drives them towards the 
pound his intention is obviously to compel the owner of the animals to 
incur some expenditure in releasing them from the pound and also to 
deprive the owner temporarily at any rate of the use of the animals. 
If they are milch cows he deprives the owner of the supply of milk for 
some days. Similarly, if they are bullocks be deprives the owner of 
their use for ploughing or other agricultural purposes. Thus his inten- 
tion to cause wrongful loss to the owner is clear from the definitions 
given in Secs. 23 and 24 of the Indian Penal Code. 

The position may, however, difier if the seizure of the cattle, 
though not justified was due to bona fide mistake. In such an event, no 
offence of theft may be said to have been committed by their being 
driven to the pound because the necessary criminal intention and know- 
ledge are wanting as was found in Faiyaz Khan v. /?<*,* where when 
the cattle entered the sugarcane field, the owner of the field in good 
faith thought that his sugarcane had been damaged but it was sub- 
sequently found that no damage was done. In such circumstances, the 
learned Judge of the Allahabad High Court held that the seizure was 
done under bona fide belief because the cattle had trespassed into the field 
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of the person who seized the animals. Hence» there was no dishonest 
intention and no right of private defence against such seizure.^ 

24. Trespass. — Similarly, the right of private defence against 
criminal trespass entitles the person in actual physical possession 
to use such force as is necessary to maintain his own possession 
and to turn away the intruder,^ even by the use of force if neces- 
sary.^ The question whether he had, or had not the right of possession 

is immaterial.* In the first place, however, there must 

pTacrfal posILio^ possessioa with the party employing 

with the party forcc, for where there is no possession, there is no legal 
employing force, protection to the use of violence. But the possession 

which the law protects is not the possession of a theft. 
If A owns a house and leaves it open whilst he goes out for a drive, and 
B, a thief walks into it and takes possession during A'a absence, B has 
physical possession but not judicial possession so as to entitle him to 
legal protection. In fact, B is not in such a case in possession at all j 
for possession in criminal law means at least prior peaceful possession. 
Ifi for instance, on his return, A finding B in the occupation of his house 
suffers to let him remain in possession, the possession of B would then 
develop into judicial possession against which A will forfeit the right 
of private defence. 

In the case reported in Aher Kurna Rukhad v. Staie,^ the applicant 
was in possession of certain field. He was faced with a party of four per- 
sons determined to prevent him from carrying on sowing operations. 
The party did not use actual force against the applicant. Some quarrel 
preceded the attack by the applicant. Held that the party committed 
criminal trespass and the applicant had a perfect right to eject them 
by force and if in so doing he caused some iujuiics he had not exceeded 
his right of private defence. 


In the case of Brundabin Swain v. State,^’’ the disputed fields known 
as Keutabari Ghak were in possession of the Karamala people who had 
grown the crop and the accused persons belonging to Kante came to 
reap the paddy with the help of a large armed mob. Their common 
object was to enforce supposed right and claim over the produce of the 
disputed fields. They attacked Karamala people. Held that the accused 
were not protected by the right of private defence. 


25. Trespasser’s right of private defence of property. It is 

true that no one including the true owner has a right to dispossess the 
trespasser by force if the trespasser is in sectied possession of the land 
and in such a case unless he is evicted in due course of law he is entitled 
to defend his possession even against the rightful owner. But stray 
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or even intermittent acts of trespass do not give such a right against the 
true owner. The possession which a trespasser is entitled to defend 
against the rightful owner must be a settled possession extending over 
a sufficiently long period and acquiesced in by the true owner. A casual 
act of possession would not have the effect of interrupting the posses- 
sion of the rightful owner. The rightful owner may re-enter and rein- 
state himself provided he does not use more force than necessary. Such 
entry will be viewed only as a resistance to an intrusion upon possession 
which has never been lost. The persons in possession by a stray act 
of trespass, a possession which has not matured into settled possession, 
constitute an unlawful assembly, giving right to the true owner, though 
notin actual possession at the time to remove the obstruction even by 
using necessary force. 


The law relating to defence of property is set out in Sec. 97, 1. P. C., 
which says that every person has a right, subject to the restrictions 
contained in Sec. 99, to defend — First, his own body, and the body of 
any other person, against any offence affecting the human body | 
Secondly — the property, whether moveable or Immoveable, of himself 
or of any other person, against any act which is an offence falling under 
the definition of theft, robbery, mischief or criminal trespass, or which 
is an attempt to commit theft, robbery, mischief or criminal trespass. 
Section 99 of the Code lays down that there is no right of private 
defence in cases in which there is time to have recourse to the protec- 
tion of the public authorities. It further lays down that the right of 
private defence in no case extends to the inflicting of more harm than 
it is necessary to inflict for the purpose of defence. 


Law does not require a person whose property is forcibly tried to 
be occupied by trespassers to run away and seek the protection of the 
authorities. The right of private defence serves a social purpose and 
that right should be liberally construed. Such a right not only will 
be a restraining influence on bad characters but it will encourage the 
right spirit in a free citizen. There is nothing more degrading to the 
human spirit than to run away in the face ofperil.^ 


In lax Dev v. State of Punjab,^ the Supreme Court while dealing with 
the right of defence of property and persons observed (at p. 500 of 
S. G, R.) i (at p. 617 of A. I. R.) : 

“In appreciating the validity of the appellant’s argument it 
would be necessary to recall the basic assumptions underlying 
the law of self-defence. In a well-ordered civilized society it is 
eencrally assumed that the State would take care of the persons 
and properties of individual citizens and that normally it is the 
funcUon of State to afford protection to such persons and their 
ropertics. This, however, does not mean that a person sud- 
denly called upon to face an assault must run away and thus 
protect himself. He is entitled to resist the attack and defend 
himself. The same is the position if he has to meet an attack 
on his property. In other words, where an individual citizen 
or his property is faced with a danger and immediate aid from 
the State machinery is not readily available, the individual 
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citizen is entitled to protect himself and his property. That 
being so, it is a necessary corollary to the doctrine of private 
defence that the violence which the citizen defending himself 
or his property is entitled to use must not be unduly dispropor> 
tionate to the injury which is to be averted or which is reason* 
ably apprehended and should not exceed its legitimate purpose. 
The exercise of the right of private defence must never be 
vindictive or malicious.*' 


In Horam v. a Division Bench of the Allahabad High Court 

observed that where a trespasser enters upon the land of another, the 
person in whom the rightful possession is vested, while the trespasser is 
in the process of acquiring possession, may turn the trespasser out of the 
land by force and if in doing so he indicts such injuries on the trespasser 
as are warranted by the situation, he commits no ofTence. His action 
would be covered by the principle of private defence embodied in 
Secs. 96 to 105, I. P. C. Similar was the view taken by a Division Bench 
of the Hyderabad High Court in Sangappa v. Siate.^ Therein it was 
held that if somebody enters on the land of a person who does not 
acquiesce in the trespass he would still retain possession of the land and 
as the possessor of the land, is entitled to that possession. If be brings 
friends with him and with force of arms resists those who arc trespassing 
on the land, who are also armed, he and his friends would not be guilty 
of forming themselves into an unlawful assembly, for those who defend 
their possession are not members of an unlawful assembly. If the per- 
son acquiesces in his dispossession and subsequently, under claim of 
title, comes again to dispossess his opponents, then he and his friends 
would be members of an unlawful assembly. That is also the view 
taken by the Madras High Court in Re Mooka Hadar? Even if accused 
are trespassers and have wrongly cultivated the northern portion of 

the plot after cutting the crop, the complainants have no right to 

take the law into their own hands and beat the accused in order to dis- 
possess them from the field. If the complainant's party arc the aggres- 
sors, and beat the accused first, there can be no doubt that they had a 
right of self-defence.* But the possession which a trespasser is entitled to 
defend against a rightful owner, must be a settled possession extending 
over a suflBciently long period indicative of acquiescence on the part of 
the true owner.* When it is established that the accused were actually 
in possession of the land where the the fighting took place and they were 
ploughing it and the deceased and his sons went there to take possession 

forcibly on the basis of certain compromise decree and a judgment and 

order of mutation, the accused would not be guilty of either committirg 
rioting or for causing injuries or even for committing murder, if they 
merely tried to maintain their possession.* A casual act of possession or 
a mere entry on a vacant part of the land cannot have the effect of inter- 
rupting the possession of the rightful owner.'^ A person in such possession 
cannot claim the right of defence of property.* A mere trespasser, said 


1. 50 Cr. L. J. 868 : A. I. R. 1949 All. 5 £ 4 . 6 . 

2 I. L. R. (1955) Hyd. 406. 

3. A. I. R. 1943 Mad. 590. 

4. Bhatru 9 . State, 1954»A11. 35 at p. 37: 

1953 A. L. J. 605. 

5. Mubamoaad Kban e. Crown, A. I. R. 

1949 Lah. 128: 50 Cr. L. J. 530 ; Baebau 
Singh 9 . State, A. I. R. 1955 Pecsu 162 
p. 165 ; 1955 Cr. L. 1617. 


rwV also TboQjmen 9 . Stale cl Keiuia, 
A. I. , . 1958 Ker. 74 ; State v. K;:uar 
Singh. A. I. R. lyj 8 All. 90and Diljan 

Ch.udhary v. Siatc of Bihar, A. t. R. 
1958 Pat. -192; Union Territory ». 'larani 
Das 1968 Cr. L. J. 1676 at pp. 167d-79. 
7. Kachan Sinph 9 Slate, A.I.R. K-psn 
J62 at p. 165. ^ 
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Lord Denman, cannot by the very act of trespass, immediately and with- 
out acquiescence^ give himself what the law understands by possession 
against the person whom he ejects^ and drive him to produce his title if 
he can without delay reinstate himself to his former possession.^ It 
depends on the facts in each case what can be considered to be reasonable 
delay. The owner may, if he does not acquiesce, re-enter upon the land 
and reinstate himself provided he does not use more force than is neces- 
sary. He must not commit a breach of the peace so as to render himself 
liable for an indictment under the statutes of forcible entry and this 
entry will be viewed as a resistance to intrusion upon a possession which 
he had never lost.^ After carefully considering the case-law on the 
point Justice Agarwala laid down the following propositions in Paras 
Ram*s case^ i 


(1) There can be no danger to property if the accused is not 

in possession. If he has merely a bare title to 
Propoiition of law the property, his remedy is to seek possession 
dealing with ircB- fj-ona a court of law and not to enforce it by 

dcfince of force himself. 

property explained. 


(2) If the accused was previously in peaceful possession but the 
other side has dispossessed him and the accused has acquiesced 
in the dispossession for sometime, then again he must have 
recourse to law and not to enforce his right to take back posses- 
sion by his own force. 


(3) The accused may have lost possession but if immediately 
on coming to know of the other side having entered on his land 
or taken possession of his property he rushes to oust the^trespasser, 
he is entitled to oust him by force. He is not bound to have 
recourse to the lengthy process of a trial in a civil court. But 
this rule cannot be applied to a case in which the trespasser has 
already peacefully established himself in the enjoyment of pro- 
perty for some time. 

(4) If, however, there is no question of permanent deprivation 
of onc^s possession over property and the question is of infringe- 
ment of enjoyment of a mere right over property, then in Jhat 
case unless the injury to be caused by the obstruction of the 

cnioymcnt to one's right is expected to be enhanced if recourse 

is had to public authorities for protection, one is bound to take 
such recourse. 

(S') In every case, however, if one is already in possession of 
one's property or in enjoyment of a right, one is entitled to reach 
the spot earlier than the other party with arms and reinforce- 
ments and to wait in readiness to defend such property or right 
from the expected aggression from the other side. 

(6) If the information of the expected aggression is of a dchnite 
kind it would be proper for the party in possession to inform 
the public authorities and seek their help but one is not bound 
to seek such help unless an apprehension of danger to such pro- 
perty has actually commenced. 


1 . 

2 . 


Browne v. Dawaon, ^2 A. & E. 

624 X 10 L. J. Q/ B. 7 : 4 P. & D. 3W. 
KfTtperor v. Baodhu Singh, A. I. R. 1928 
Pat. 124 at p, 126 : 106 1. C. 69? 


3. A. I. R. 1949 All. 274 at pp. 283 84: 
I.L.R. (1949) All. 258 x 50 Cr. L. J. 445; 
1948 A, W. R. (H, G.) 280, 



S. 97] RIGHT OF PRIVATE DEFENCfi 111 

(7) If the apprehenaion of danger has actually commenced and 
if one can have recourse to public authorities before an actual 
Injury is caused to the property or right, he must do so. or else 
he will lose his right of private defence. This contingency 
usually arises when one has got definite information about the 
other side proceeding towards the land in dispute and the public 
authorities are within such a reach that one could inform them 
before actual damage to the property is done, e. g. when the 
police station falls on the way to the land in dispute and the 
accused can inform them while proceeding towards it for its 
protection. 

(8) When a 5ght takes place not because property or person 
has to be protected but because parties want to measure their 
strength, and protection of property is merely a pretext, no ques- 
tion of self-defence arises, but this finding can be arrived at only 
when the possibility of either party fighting for the protection 
of his property has been excluded. 

(9) When the determination to fight is bona fide in the desire to 
protect one's property, that would not be a case in which it can 
be said that the right of self-defence is excluded. In this con- 
nexion, it would be important to note whether one is fighting 
for maintaining one's possession or maintaining one’s enjoyment 
of a right which has been enjoyed for some time previously, or 
one tries to obtain possession of a property which he thinks 
belongs to himi or to enforce a right which may be his but which 
he had never enjoyed before. In the latter class of cases there 
is no right of self-defence. In the former class of cases there is. 

(10) Again, where a fight takes place in an open field, not on 
or near the property to be protected but far away from it, this 
fight cannot be said to be one for the protection of that property 
and there will be no right of self-defence in such cases. 

(11) Again, where one party challenges the other party for a 
fight then also the right of private defence is excluded even 
though the fight be near or on the property. One is, however, 
entitled to say i to the aggressor **if you attack you will be met by 
force" but it would be challenging another to fight if one were 
to abuse him and say “come on, try strength if you like**. 

(12) Where there is a dispute over ownership or possession of 
property and parties quarrel, and there is an exchange of 
abuses, but thus party out of possession has neither attempted nor 
threatened to take possession immediately, nor attempted or 
threatened to cause injury to the party in possession, the party in 
possession has no right to strike first, and if he does so, he gives 
the other party the right to strike back in self-defence. 

In Ram Sumer Ahir’s case,^ the complainant obtained a civil court 
decree for ejectment and vacant possession. The Nazir having obtained 
specific instructions from the Court removed the furniture and live- 
stock into the road adjoining and gave vacant possession to the com- 
plainant. He locked up the premises, erected fences and put two Nepali 
Durwans in-charge. After some days when the complainant got to the 
premises he found no one there but the locks and fences had been 


1. A. I. R. 1931 Cal, 273 at p. 276 i 38 C. \V. N. -13 
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broken and some of the broken furniture had been put back. The com- 
plainant regained the possession both peacefully and easily because no 
one was on the premises to resist. After the possession had been 
obtained accused came upon the complainant and his men with laikh 
a nd iron bars whereupon the latter used force to resist trespassers. 

field that the complainant had every right to put the furniture 
out without going to any Court, either civil or criminal. The accused 
were trespassers and complainant's men had every right to use force if 
necessary to resist them. No question of private defence on the part of 
the trespassers could arise. According to the Nagpur High Court/ a 
rightful owner or his agent has very right to eject a trespasser by all 
lawful means. That would include prevention of the trespasser from 
persisting in his trespass and the trespasser has no right of private 
defence against the owner or his agent. 

There is nothing illegal or criminal in a rightful occupier who has 

never acquiesced in a trespasser's wrongful act quietly re-entering his 

own land while the trespasser is away and resuming his possession of 
what belonged to him. 

The right of self-defence of property under Sec. 97, Indian Penal 
Code, is available to a trespasser only against some act of the rightful 
occupier which amounts to theft, robbery, mischief or criminal trespass 
or any attempt to commit any of these four crimes. But if the rightful 
owner somehow resumed possession of his own land in the absence of 
the trespasser he commits no crime and the trespasser on his return can- 
not invoke the right of self-defence to oust the rightful occupier. The 
property does not belong to him, he is no longer in possession, and there 
is nothing which he can defend. The question of self-defence may arise 
if a vigilant trespasser keeps ceaseless watch over the property and pre- 
vents the rightful occupier from making a re-entry. 

But if he is not vigilant and permits the owner to regain possession 
of what still belongs to him, his right to defend his wrongful possession 
is gone, for the simple reason that there is no possession.^ 

Before an accused person can set up the plea of defence of property 
in answer to a charge of homicide, he must prove that he had a right of 
property which had to be defended. 

The right of self-defence is confined to the protection of person and 
property. In respect of property it is limited to resistance to specified 
criminal acts. Section 97 does not use the word ^'possession" b'** 
"property". Now, what is property ? By no stretch of legal imagination 
can the word be extended to forcible possession usurped by a rank tres- 
passer against a protesting owner which is too weak to resist. If Sec. 
were to throw its protective mantle over this kind of possession it will 
be converted into the reverse of what the Legislature intended the right 

to be. 

From being a shield for the protection of property it will become a 
weapon for its destruction. Nothing is more likely to undermine the 
foundations of property than an interpretation of self-defence which 
will assure every goonda, ruffian or bully in the land that Sec. 97 will 
come to his aid after he has turned out the rightful occupier by force. 


1. Ananl Bam ». Emperor, A. I. R. 19<0 2. Ambika Singh o. State, A.I R. 1961 AH, 

Nag. 117 at p. 118 l 186 I. C. 469 t 1939 38 at p. 44 : i960 A- h J. 784. 

tf, L. T. 564;1l Qr.L. J 315, 



7f9 


S. §7] 


RIGHT dF PRIVATfc DfeFEkCfe 


Such an interpretation will be destructive of the cardinal principle of 
law that no man can derive any benefit under the law from hii own 

wrongful or criminal act. 

A person who has sown the crops without let or hindrance is in 
cultivatory possession, but one who uproots another's crops and tollows 
this act of godfK/aiim by sowing his own crop cannot claim that he is in 
such cultivatory possession as will entitle him to the nght of *clf“ 
defence under Sec. 97, I. P. G. If this were so it may lead to somewhat 
startling results in a country like India which abounds with small 
fragmented holdings capable of being ploughed in a single day. 

A cultivator who leaves his village for a few days may End his own 
crops gone and someone else in '‘cultivatory possession" of his land. If 
the law were to permit a trespasser in these circumstances,^in the name 
of "self-defence of property", to resist any attempt by the rightful owner 
or occupier to regain what belongs to him Sec. 97 will become in lawless 
hands a weapon of aggression. The right to protect one’s property is 
the foundation of law and order as it confers upon every person in 
peaceful possession an immunity against criminal law if he beats off 
any attack on it. 

Self-help is permitted by law as a deterrent against lawless aggres- 
sion, not in aid of it. It was never intended to be a charter of .immunity 
for any ruffian to acquire possession by a surprise move backed by 
overwhelming force and then claim the right to defend the fruits of his 

robbery. 

A trespasser who is in peaceful and settled possession -of the pro- 
perty in dispute is entitled to defend his right of possession against 
physical attack. But a trespasser does not require ^this right from his 
own act of trespass or taking forcible possession. No person can derive 
any benefit from his own wrongful or criminal act. His rights, if any, 
flow from the conduct of the rightful owner or occupier who may 
acquiesce in the trespasser's possession. 

It may, therefore, be considered settled Uaw that a trespasser 
acquires the right to defend his possession against physical attack only 
if he has come to it by the acquiescence, express or implied, of the 
rightful owner and his possession has become peaceful and settled. 
Tnc passage of time does not necessarily confer any right on the tres- 
passer. For example, a man may be away when another .takes forcible 
possession of his property ^^behind his back, and on his return he can 
assert his right of property "by throwing out the trespasser. The .question 
of lapse of time becomes relevant only if the rightful owner or occupier 
sits quiet and does nothing to assert his rights even after knowing 
that the trespasser is in possession of his property. 

A person does not lose his , right to regain his property from a 
trespasser merely because, before taking any action, he informed the 
guardians of law and order of what was taking place under the regime. 
On the contrary, he does the right thing as a good citizen if before pro- 
ceeding to help himself he brings the situation to the notice of those who 
have a primary responsibility to prevent and punish acts of criminal 
trespass against property. The law permits citizens to defend their pro- 
perty but does not insist, as a condition of the exercise of this right, that 
it should be exercised behind the back of the authorities.^ 


!• Auibika Singh i/. State, A. I. K. 1961 All. SB at pp. 41, 42, 43 t 1960 A, L. J. ^62 
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26. Go- sharers. — A co-ibarer may be guilty of criminal treapaii 
giving his co-sharer a right of private defence of property. Thus it has 
been held that one of the co^sharers in constructive possession of joint 
land has^ no right to dig part of it with a view to appropriating it for 
his exclusive use. If he does in the teeth of opposition by another who 
is also in constructive possession the act amounts to criminal trespass 
and his co-sharers have every right to prevent him from doing so.^ 


A person in possession does not forfeit his right by the mere disturb- 
ance of his possession, as distinct from dispossession.^ 
Rule regarding cri- The case would be Otherwise if such disturbance was 
minal trespass. occasioned by the lawful owner effecting a re-entry 

upon his property. Where the owner of the land, 
having trees standing upon his tenant’s land, entered upon it and used 
force necessary to prevent the tenant from removing a tree which had 
been blown down and severed from the ground by the action of the 
wind, his action was held justified.^ So a lawful entry in an unlawful 
manner may entitle the party in possession to exercise the right of 
private defence. Where, therefore, a zamindar was entitled to levy dis- 
tress after written notice to the tenants, and the zamindar’s servants 
entered upon the crops without such notice, the tenants were entitled Co 
consivier such an entry as trespass, against which they were held to have 
the right of private defence.* In this case there was an unlawful entry. 
But suppose that there had been no such entry, then the mere fact that 
there was persistence in demand of rent would not have amounted Co a 
trespass justifying the use of force.* 


The rule as regards criminal trespass is that a person in actual 

peaceable possession of land cannot be dispossessed by 
Reasonable amount mere use of force } and that he has right to maintain 
of foice. his possession by use of force if anyone attempts to 

assail. it.* In such a case party in possession may use 
such force as is necessary to prevent a forcible entry by another and as is 
necessary to compel him to desist.^ But it docs not justify more. It will 
not, for instance, justify the confinement of the would-be trespasser.* 
Nor does the right include the wanton infliction of harm, as where a 
person went out to shoot and found the deceased committing real or sup- 
posed cattle trespass, whereupon there was an altercation in the course 
of which the deceased struck the accused with a heavy club who there- 
upon fired without any particular aim, but lowering the muzzle of the 
gun so as not to hit a vital part but death nevertheless ensuedifrom the 
wounds thus inflicted, it was held that the accused’s act was not a legal 
exercise of the right of private defence as he had only to stand back 
and he was safe.* So there is no right of private defence, in a case of 
premeditated riot where the primary object of the opposing factions is 
to fight, the complaint about trespass being merely a pretence. Indeed, 
the right of private defence only commences when there is a reason- 
able apprehension of danger ; where, therefore, person fire guns from five 


1. Abdul Hadi v. Emperor. A. I. R. 1934 
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dulla. 22 1. C. (Cal.) 993. 

3. Padu, 10 N. L. R. 38. 

4. Kaobai Sbab, 23 W. R. 40. 

5. Mahomed Jao »• Kadi Sheikh, 16 W. R. 
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6. Tulii Siogb, 10 W. R. 64 ; Sacbee, 7 W. 
R. 76. 
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8. Sharafoodin a. KaMinatb, 13 W. R. 64. 

9. Kureeai Buktfa. (1^8) P. R. No. 13. 

10. Jeolall. 7 W. R. 34 ; Sikander, (1918) P. 
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and twenty yards at their accepted assailant and injure hizn» their act 
is not protected as they had fired and injured a man before they could 
apprehend any danger from him.^ 

There is, of course, the right of private defence against one forcing 
another to work or engage into any service against his wish,^ or against 
the imprisonmens of one’s cart or cattle for the service or benefit of 
a public servant.^ 

27. Plea of self-defence and plea of alibi. — Where accused 
raised an express plea of ait6t a plea of self-defence on their behalf is 
inconsistent with the express plea raised by them. However, if on the 
material placed on record the plea of private de fence could be made 
out consistent with the provision of Sec. 105 of the Indian Evidence Act» 
there will be no justification to deny the benefit of it to the accused.^ 

28. Claim of right. — A claim of right exists whenever a man 
honestly believes that he has a lawful claim, even though it may be 
completely unfounded in law or in fact. The question is whether that 
defence to larceny applies equally when the offence with which one is 
concerned is really an aggravated larceny, such as robbery, or whether 
the honest belief must extend to being entitled to take the money by 
force. Both on principle and on the cases, it is clear that it can be a 
defence. So far as principle is concerned, it can be stated in the simple 
form that larceny is an ingredient of robbery, and if the honest belief 
that a man has a claim of right is a defence to larceny, then it negatives 
one of the ingredients in the offence of robbery, without proof of 
which the full offence is not made out. That principle simply stated as 
such has been upheld in case after case.* 

If one takes as an illustration Glanville William’s Criminal Law 
(2nd Ed.), the General Part, p. 326, one finds explicitly stated i 


of right, being a defence to larceny, is also a defence 
to other crimes in which charge of intent to commit larceny 
entets, e. g. robbery and burglary.” 

The only exception is to found in Russel on Crime (12th Ed.), Vol. 2, 
p. 855, where the editor states, without setting out any argument or 
reasons for the principle there stated that i 

”A creditor who assaults his debtor and compels him to pay 
his debt cannot be convicted of robbery if he does so under 
honest but mistaken belief that he is entitled to extract the 


money in this way.” 

^ As already stated, no reasons for coming to that conclusion are 
given by the editor, and indeed thereafter he refers to the case of /?. v. 
nemmings^ and the case of R. v. Boden."^ In the footnote on that page, he, 
tK ^abes the view that because the principle is as stated by him, 
the Judges in those cases must have overlooked the point. This matter 
IS plain, namely that claim of right is a defence to robbery, or any 

form of robbery, and that it is unnecessary to show that the 
aefendant must have had an honest belief also that he was entitled to 
take the money in the way that he did. 


b Huiiainuddy, 17 W. R. 46. 

»• FAncham, 52 I. C. (O.) 887. 

21 I. C. 172; PcMbadi 
(iih.) 992 C- (O ) 233 i A, a. 2011. C. 

State of Mysore •. Raju Shelty, A. I, R. 
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5. R. o. SkivingtOD, (K67) 1 All E. R. 483 
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7. (1844) 1 Car. & Rir. 393» 
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The only case which throws anyldoubt on the matter is a recent case 
tried at Glamorgan Assizes, by Mocatta, J., /J. v. King-Jonas and Gladdj.^ 
The report docs not indicate whether any authorities were quoted. 

98. Whea an act, which would otherwise be a certain 
Righ. of p ivat. defence offcncc, is not that offeocc, by reasoa of the 

agaiosc the act of a yOUtD^ tuC WAQt Ot OHAtUflty o£ imdcrStandlUg^ 

pcMon of unsouDd mind, uusoundncss of mind, or the intoxication 
* of the person doing that act or by reason of 

any misconception on the part of that person, every person has 
the same right of private defence against that act which he 
would have if the act were that offence. 

Illustrations 

(a) under the influence of madness, attempts to kill ^ j ^ is 
guilty of no offence. But A has the same right of private defence 
which he would have if Z were sane. 

{b) A enters by night a house which he is legally entitled to 
enter. Zi 1“ good faith, taking A for a house breaker attacks A, 
Here attacking A under this misoonception, commits no 

offence. But A has the same right of private defence against Z* 
which he would have if Z were not acting under that 
misconception. 

SYNOPSIS 

1. Analogous law. 3. Meaniog of words. 

2. Principle. 

1. Analogous law. — This section means that the right of private 
defence exists irrespective of the physical or mental incapacity of the 
person against whom it is asserted. Illustration (a) furnishes an 
example of the right against a person who is non compos mentis. Illustra- 
tion (6) is taken from an Bnglish case,^ discussed elsewhere.^ 

2. Principle. — As the right of private defence is the right of the 
preservation of one's life and property against all comers it follows that 
the defender cannot permit a lunatic, or in an inebriate to kill him or 
rob him of his property without protest. Having the right to preserve his 
life and possess his property it is a right which from its very nature 
admits of no exception and may be asserted against any assailant 
whether sane or insanei competent or incompetent against a person mis- 
takenj or otherwise. In short, the rights prevail against overt attacks 
irrespective of their intention and meaning. 

3. Meaning of words — *’Or by reason of any misconception**, such as 
in lU. (6). **Eoery person has ike right ** i. e. in judging of the right of 
private defence, the exceptions wUich make offences uon-penal should 
be ignored. Accused was the proprietor of land in the occupation of a 
tenant upon which a tree was felled by the wind. Such trees belonged 
to the accused but the tenant under a misconception that it belonged 
to him was cutting and staking the wood. The accused entered on the 
land to remove the wood but the tenant resisted whereupon the accused 
assaulted him. The Court held that as, but for the misconception, the 
tenant's act would amount to theft, it was an offence against which the 

1. (1966) 1 W.L. R. 1077. 3. Section 79, 

3* Oevett’f case, Cro. Car. 538. ** 
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accused had the right of private defence, and the force used was there- 
fore justified by this section.* 

99. There is no right of private defence against an act 

which docs not reasonably cause the apprehen- 
Acts against which tbcfi* siou of death or of grievous hurt, if done, or 
defence/ **'* private ^t^cmptcd to bc donc by a public servant 

acting in good faith under colour of his ofFice, 
though that act may not be strictly justifiable by law. 

There is no right of private defence against an act which 
does not reasonably cause the ['apprehension of death f>r of griev- 
ous hurt, if donc, or attempted to bc donc, by the direction of a 
public servant acting in good faith under colour of his offic*", 
though that direction may not be strictly justifiable by law. 

There is no right of private defence in cases in which there 
is time to have recourse to the protection of the public authorities. 

The right of private defence in no case extends to the infiic- 
Extent to which right ting of morc harm than it is necessary to 

maybe exercised. inflict for the pUtpOSC of'dcfence. 

Explanation 1. — A person is not deprived of the right of 
private defence against an act !donc, or attempted to be done, 
by a public servant, as such unless he knows, or has reason to 
believe, that the person doing the act is such public servant. 

Explanation 2. — A person is not deprived of the right of 
private defence against an act done, or attempted to be donc, by 
the direction of a public servant, unless he knows, or has reason 
to believe, that the person doing the act is acting by such direc- 
tion, or unless such person states the authority under which he 
acts or, if he has authority in writing, unless he produces such 
authority, if demanded, 

SYNOPSIS 


1 . 

t. 

s. 


4 . 

5. 

6 . 


7. 

a. 

9. 

10 . 


AnaUgous law. 

Principle. 

Meaning of word#. 

•‘Public lervant.” 

PeaBonable apprebeoBiOD of death or 
grlevoui hurt. 

Right agalnit public lervants — Para- 
graoh 1. 

Good faith. 


There mutt be juritdiction. 
“Under colour of office.** 

Not strictly justifiable by 1 aw 


11. Cases. 

12. Explanation 1. 

13. Acting under orders — Paragraph 2. 

14. General warrants. 

15. Explanation 2. 

Ifi. Rccoune to authorities— Paragraph 3. 
17. Extent of private def-rcc. 

Ifl. Nearn'Mof police station. 

19. Protection ol public authorities. 

20. Burden of proof. 

21. Coromcncement and extent of the right. 

22. Limits of the rule. 


1. Analogous law.— This section has been misplaced. Its appro- 
piiate place is after Sec. 100, which defines the extent of the 
The section defines \its limitations. Indeed all the followiDg 
lections might be more logically rearranged in this order ; Secs. 
102, 110,106, 105, 103, 104 and 99. The section itself would 
t‘ave been more logical if the third and fourth paragraphs had 


1 . Psdu, 10 N. L.-R.;38 t 23 1. C. 704 
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preceded the first two. The latter refer to a special class and the explanations 
would then be better placed. As it is the third clause of this section must be 
read as subject to Sec. 105.^ The first clause was enacted to meet cases which 
would not fall within Sec. 332 by reason of the public servant in Sec. 332 
not being at the time when the assault was commuted on him in discharge of a 
duty imposed on him by law.® 


2« Principle. — This section lays down the limits within which the 
right of private defence must be exercised. It does notarm the party wronged 
with fire and sword, but allows him to help himself only when there is a 
reasonable apprehension of danger.® Other sections define the extent to which 
the right may be pushed. This section limits the general rule there laid down, 
and its object is to lay down certain restrictions; the first two of which are 
specially intended to protect public servants, the remaining two paragraphs 
being more general. 

The clauses in favour of public servants rest partly on the probability 

that their acts will be lawful, in which case resistance must 
Reasons for afford- necessarily be unlawful; partly on the theory that resis- 
ing protection to tance is unnecessary since the law will set right what has 
public servants. been wrongfully done in its name, and, lastly, on Ae 

^ound that it is good for society that public servants 
should be protected in the execution of their duty even where they are in error. 
But in order to secure the protection of Sec. 99, I. P. G., itis essential that the 
act done or attempted to be done by a public servant must be (a) in good 
faith, {b) under colour of his office, (c) though that act maynot be strictly 
justifiable by law.^ 


3. Meaning of words. — Under the colour of his office t'* that is bona fide 
believing thatitwas hisduty to perform the act whether he was acting lawfully 
or unlawfully in the discharge of his duty.® '^Strictly jusitified by law'* mtsLns 
that there must be jurisdiction, though the act complained of may not be within 
that jurisdiction.® *^More harm than is necessary for the purpose of defence,** that is, 
the harm inflicted must be nomorethanis necessary to avert the danger. It 
may even be deterrent, but must not be excessive. 


4. ‘‘Public servant.” — Where a court appoints a vakil to make attach- 
mentbefore judgment as the application required immediate attachment and the 
Court cannot secure an amin or bailiff to make the attachment the vakil while 
effecting the attachment is a public servan t acting in good faith under the 
colour of his office. The mere omission to record the reasons in the order 
appointing him docs not give rise to any right of private defence.’ 


5. Reasonable apprehension of death or grievous hurt. — ^Both 
paragraphs 1 and 2 of the section speak of an act “which does not reasonably 
cause apprehension of death or grievous hurt” and against such an act there 
is no right of private defence. Before the right of private defence can be 
exercised there must be a reasonable apprehension of death or grievous hurt 


1. Narsing Pathabbai, I. L. R. 14 Boni. 
441. 

2. Dalip P’ Emperor, I. L.R. 18 All. 246. 

3. Section 102 at p. 105. 

4 In re Ganpathi Pillai, A.I.R. 1953 Mad. 
936, at p. 937. 1953 Gr. L. J.1730 : 66 
L. W. 361 : 1953 M.W. N. 558. 

5. Dalip V. Emperor, I. L. R. 18 All. 246. 
at ^ 252, 


6. Jograj Mabto v. Emperor, A. I. R- 1940 
Pat. 696 at p. 698: 222 P. L. T. 80; 
see also Puna Mahton p. Emperor, 
A.I.R. 1932 Pat, 315 : I. L.R. 11 
Pat. 743; Nand Singh p. State, A. I. R. 
1951 Raj. 105. 

7. Tej Singh p. Emperor, A. I. R. 1935 
All. 490 at p. 491 : 36 Cr. L. J, 545, 
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atthehands of the person against whom the right is exercised. Whether 
the apprehension was reasonable or not is always a question of fact to b- 

determined from the surrounding circumstances. The test in such a case is not 

whether there was actual danger but whether there was 
Test. reasonable apprehension that such danger existed.^ 

It is not necessary that there should b : an actual commi ssion of the offmee 
in order togiverise to the right of private defence. Itisenoughif the accused 
apprehends that such an offence is contemplated and that it is likely to be 
committed if the right of private defence is not exercised . 2 The right 
ofpriyate defence has been provided for self-protection. Therefore, if by 
exercise of this right a person escapes grievous hurt or death, it cannot 
be said that he had no apprehension that grievous hurt or death would 
follow even if he did not act in self-defence.® 

There can be no doubt that if a person reasonably apprehends that his 
assailant is attempting to strangulate him, exercise of the right of the defence of 
person extends even to causing death of the assailant. Thus where JVpleaded 
that he had fallen down and B attempted to strangulate him and therefore he 
caused injuries to D in exercise of the right of self-defence. It was held that 
this plea had to be considered as a composite pl’a ; it was not open to the Court 
to investigate whether could have reasonably apprehended such injury 
tohimself as justified him in causing the death of B. Wlierc a person accu- 
sed of committing an offence sets up at hi s trial a plea that he is protected by 
one of the exceptions, general or special, in the IndianPv-nal Code, or any other 
law defining the offence, the burden of proving the exception undoubtedly 
lies upon him. But this burden is only undertaken by tlic accused if the 
prosecution case cstablislu's that in the absence of siicli a pica he would be 
guilty of the offence charged. The prosecution case, however, did not by relia- 
ble evidence establish affi-mativoly that jV had done any act which rendered 
him liable for the off -nce of murder. His responsibility, if any, arose only 
out of the plea raised by him : if the plea amounted to a confession of guilt 
the Court could convict him relying upon that plea, but if it amounted to 
admission of facts and raised a plea of justification, the Court could not pro- 
ceed to deal with the case as if the admission of facts which were not part of the 
prosecution case was true, and the evidence did not warrant the pica of justi- 
fication.* 


6. Right against public servants : Paragraph 1. — It 

■ 4 ■ ■ 1 ^ 1 * A. 


i s incorrect to 


Say that a person has no right of private defence of his p op nty even though the 
act of the public servant concerned i s not stri etly jusli fi ible by law. Tlic public 
servants who arc empowered to take search nrc presum -d to know the law and if 
act is done in contravention of the mandatory provisions of law, it must 
beheld tohave been done without due care and attcnthia and cannot be 
^id to be done in good faith. That b ang so S :c. 99 of the Indian 
P^nal Code does not come to tlic ni<l of tli! Iu^])'.ctor ov the in ^mbu's of 
Ws party who attempted to ento; th : p -li tion m-’s house for t.ik’ng search.® 
The first two clauses of this s-.-efoa liiii't the right of p ivalc defence, 
against public servants due to tlia reason that lawprcsninis th;ir acts to 


De legal, and when in fact th 


T 


arc 


ill-gil, law uiulertak i-s to rein idy them. 


1* Devi Singh Bapu Singh v. 

A. I.R. 1955 M.B. 31 at p. 36 (D.B.): 
1^54 Madh. B.L.R. Gr. 112: 954 Madh. 

B. L. J. H.G.R. 908: 1955 Gr.L-T. 471. 

' v. State, A. I. R. 1957 Orissa 

130 at p. 150 : 23 Gat. L.T. 88. 

I.P.G.— 99 


3. Bh ij ir.iin Stal'*. 1953 M. P. L. J. 
(Noto<:) 119. 

4 Niriiii Singh v. SeiK- of Piinj.ib, (19i;4) 
1 Gr. L. h 730 at p- 733. 

Mithukh in V. State of Rij.isthan, A.I.R. 
1969 Raj. 121 at p. 123. 
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The first clause limits the right of self-defence of a per son when the party against 
whom that right has to be cirforccd happens to be a public servant. In other 

words, this clause confers an exceptional immunity on 
Excepitonal immu- public servants against the attacks of persons in the exev- 
nity to public their right of private defence. As regards the 

servant. latter, the clause evidently confers noright to the defence 

of one’s property against the acts of public servants unless 
the seizure of property was accompanied by the use of force giving rise to the 
apprehension of death or of grievous hurt. ^ Butthisison the assumption that 
the public servant was acting within his legitimate powers, which itisfor him to 
show.® When this is the case, there will scarcely be any necessity to invoke 
the aid of the section, forthereis no lawtojustify apublic servant in causing 
death or grievous hurt in the discharge of his duties. Such hurthe isno doubt 
entitled to cause, when illegally resisted, but then there is no right of private 
defence, when oncis legally liable to arrest and is using force to resist it. Nor 
are the persons who aid and ab^t such a person exempt from punishment. 
They cannot plead that they were justified in rescuing a thief by assaulting a 
policemen charged with the duty of arresting him. The question of private 

defence has then no application in such a case. The 
Perequsite condi- question that may then arise i s that raised in the two 

tionforprot^ecHcji 10 explanations, viz. that the person resisting did not know 

‘ ■ that the person resisted was a public servant, or was acting 

TUider the directions of a public servant. But the question attains prom’nence 
only when the public servant concerned had acted without jurisdiction 
or having jurisdictionhc had abused it. In order to earn the protection 
of this clause two things at least are essential : (t) that be should have 
acted in good faith, and (n) thathe should have acted “under the colour 
of his office.” 

The exception contained in the first pai'agraph of See. 99 of the Indian Penal 
Code applies where a public servant acts irregularly in the exercise of his 
pow'crs® and not where he acts outside the scope of his powci s.* 

Under See. 99 of the Indian Penal Code no right of private dc^nce 
is available as against the act of a public servant who does anything in good faith 
under the colour of his office if such act does not cause apprehension oi death 
or grievous iniury*® In the above -noted case i t was clearly established on 
thcVvidcncc ofP.W. 1 thathe was discharging his duty as a forest guard 
and was acting in good faith. There was nothing to show th^at he did any 
act which reasonably cuased the apprehension of death or of grievous hurt 
to ci thcr of the petitioners. Held thus neither the right of private defena^ of 
person or property was available to the petitioners since such right is always 
subject to the restrictions contained in Sec. 99 of the Indian Penal Code. 

7. Good faith.— “Good faith” in Sec. 99, Indian Penal Code, has to be 
read with See. 52, Indian Penal Code, whcicin it is provided that “nothing is 

said lobe done orbelicvcdingoodfaithwhichisdonc or believed without due 

care and attention.® The question makes no reference to the moral elements of 
honesty and right motive which are involved in the popular significance of 
“good faith” and which are predominant in the positive definition enacted 
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391. 
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Bahai, I. E. R. 28 All. 481: 
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lat. 


15 A. L. J. 566. 
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State V. Yamanappa 

Liinbaji, 

58 
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L. R. 551. 





4. 

Dcoinciii Shaniji I^atil 

V. State-, 
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I. 

R. 


l‘)59 Bom. 284 at p. 286: 61 Bom. L.R. 
30: 1959 Gr. L. 825. 

5. Aruja Sahu v. State, (1965) 31 Gut. 

L. T. 851 at p. 856. . ^ 

6. Raju V. Emperor, A. I. R. 1946 Sind. 
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103 : 222 I. G. 495. 
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in the other Acts of the Legislature.^ Good faith does not require logical 
Good faith in crimi- inialliliili ty but d.uc care and cautjon wliich must in 
iial law is different each case be coiisideitd with itfcrcnce to the grncral 
from that in civil law. circumstances and the capacity and ijitelligi uce of thi 
person whose conduct is in question.-^ “Good laitli” in criminal law es 
different from “good faith” as undet stood in civil law. If an act is done 
without due care and attention, it cannot be said to be dojK' in good 
faith as far as criminal law is concerned. Accoidiugly wlicrc the polictr 
without legal authorityeithcr toarrest orelfcct a search in a math actctl 
without good iaith as required by law, their action was such so as to give 
rise toanghtof private d< Icncc on the pai t ol the inmates ofthe under 
this section.® But apart iVom that section the act of tlxe public servant 
must be supportedby the positive i^icscncc oi care, caution and circum- 
pection andanhoncst endeavour to dischaigc his public duty with strict 
compliance with the requirements of law'. This must c'.epend upon the facts of 

Public servant not The pi ovi sious ol Sec. 99 arc not applicable 

protected il he docs where tlie poli cc olficcrs wcic not acting i u good fai th.'* 
not act in good faith. 

It is an established principle of law' that the right ol private d«;t‘cnce cannot 
be claimed by an aggressor ; in tact it is the person aggress’d upon who is on the 
defensive. The assailant cannot say that although ht; had b,*gun the 
attack he should be protected if the opposite party uses foi ee in repelling it.® 

In the ease oi Pragw. Emp ror^^ wai lants weie issued by an Assistant Gol- 
Ifcloi on 2lst August, 19411, authorising a kark auiin Samiuddiu to ex i uir 
them. Thr wau ants authorised the kurk ainui to realise li oin certain i>ersons 
aricaisol landieveiiue by attachmeut oi thcii property. 'Elu! wananis were 
inadi' iftuinablc on or belorc 3Uih September. On KJtli September tlu; 
kurkainin endorsed on tlic wai rants his liability toe.X'cuic them on accouui 
ol oflci of resistance by the tlefaultcrs. The wauaius sveie received back in 
du: rashil and thereupon instead orreturniug ih- m lo the. Assistant Gnhccior 
^r lurtlu.r orders the Naib Tahsildar on his ow'n inititalivi: asked loi ])<)liee 
help aiul orderial another /:urA: named Gajailhar lhasad who had succe- 

eded Saiuiuddiii, toeNi’:cute ihe warrants. .\u ailrinpi w'as, hovvev'ei , matle 
to execute the wMiiaui' on the ortltis ol llu: iSaib 'Eahsi l< l.u . Gerlaiu 
cat I le ^veM c a» i e sled, but wlua e i ecovcreil as llu y \vej < b i ng luk ii aw.iy, .mu ihei e 
Was .1 light be twei'n the police and other oiUcialson lie i>iie slile .oid liie p<‘i sons 
lecovetiug the cattle on the other. It was held lliat the Neliib TehsiUlai il he 
hud I'Xaiuineil the wan auls he wouUl have si en at once ih.ii only the kurk 
tfwin iiaiiud. initjuaiiudy SamiutUUn was anlltoi iserl to exe.ute iluiuaiulil 
he Itad consideied the mat tei loi a mom< ni lie musL have je.aliseil iluilil 
Was not wi thin his 2 >owei loaulhoii>e any ollu-i kurk a/nui to ex«-eul' iheiji. 
It was diiricuU to hoKl dial he acleil wi diout < he • t .n e .tiul aU-.:n.lion, and 1 1 lie dnl 
notact W'i th <lue cai ir and at It.n lion , he could not b.r s.ml to Imvi; ncle.diii •ooil 

Iaith. 


In Sukar Sno V. Empfror^"^ a Magi strate direr te<l proc^n-dings under Sec. 147, 
Gr.P. C.^ ;).ml ma<le the following onl«-i- to the local j)oliee to s<^(^ that the 


*■ ^(22), 0^-n.'r.il CKuevc \.i, 

2. hire Oanpathi Pill.i. A. T. R. 

M:i4. 035 af p. 037 : 1033 (W. I,. I. 
1730 : 1033 M. W. N. 335 : r.ti I.. W. 
351. 

3. Pr»Kla B-aba i». Smto, A.T.R. 1037 Oi is«:a 
,1^30 at pp. 147-48; 23 Gut. 1.. 'F. 88 : 
1957 Clr. L. J. 759. 
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status quo is maintained. The police went to the spot and entered into the 
building of the accused and attempted to demolish the wall which was alleged 
to have blocked a drain. The accused resi sted the police in their attempt to 
demolish tlie wall. It was held that the accused could not be guilty under 
Secs. 147 and 353 of the Penal Code, as the police officer could not be said 
to have acted in good faith because he^did not understand the meaning of the 
expression status quo which was used by the Magistrate and did not take 
proper steps to ascertain what orally the Magistrate intended him to do. 
Gases decided on the point will be found set out under Secs. 521 and 183 
and other sections relating to public servants. 

8. There must be jurisdiction* — 'Section 99 applies to cases where 
there is jurisdiclion todo an act, but that jurisdiction hasbeen in some res- 
pect exercised wrongly. The words “uirdcv colour of office” refer to irregfular 
as distinguished licm illegal acts. They show that the act was within ffie 
juiisdiction but that the jurisdiction had been exercised irregulaily or on in- 
sufficient grounds. In othci woids, the clause is not intended to cure the want 

of jurisdiction but only an erroneous exercise oi it and that 
Section docs nut when the error aifccts the procedure rather than theprin- 
intend to cure ciple such an irregularity, for example, an ini tialhng ol 

want of jurisdittiou, warrant instead of signing it, the mode of deUvering posses- 

sion or the like, it would be covered by this clause. The 
protection infavoui of public servants rests partly on the probability that 
their acts will be lawtul in which case resistance must necessarily be un- 
lawful; partly on the theory that resistance is unnecessary since the law 
will set right what has been wrongly done in its name; and lastly on 
ground that it is good for society that public servants should be protected 
ill the execution oi their duty when they arc in error. 


Thus where there was convincing evidence in the case that the Sub-Ins- 
pcctoi ol Police to whom Uie warrant wasissuedendorsed it to P.VV. 2 noting theJ 
number of the constable in the warrant. P. W. 2, was in unilorm. It hau^ 
come out m evidence that P.W. 1 had alieady told the ffist accused dial a . 
wariant had been issued by the Court lor his apprehension and ffiat he 
should appear in Corn t and not create trouble ior tbe suieties. P. W. 13 
haddipofcb UiaLwhen the police officers were sighted die ffist accused 
w ts told bv the second accused that policemen were coming to arrest and the 

hit ™d lid -let them come, > will sec”. P.W 2 on meedng the ffist 
accused appraised him oi the contents the warrant dicreby _satislymg the 

lA ot the Criminal proccdui c Code and caught his hand 

a»cst. The.elore,it was held tl.at P W 2 

wasacui.a uiKoLa iaith under coloui oi his oJDQcc and the farst accusedhad, 
tiicieioiefno rtglu to private deience as laid down m Sec. 99 ol the Penal 

Codc.^ 


As regards the exercise of good faith_the_lawjequires that the public ser- 
. .aiirvS the discharge ' of his duties must exercise due care and attention. 
Now^no ofic c- be said^to be possessed of good faith when he conscious^ 
* arrogates to himself a jurisdiction which he does not 

possess. For instance, a person {A), obtained a decree 
illustrative exam- lor a portion of land from a court which had nojurisdic- 
plca. tion to effect pai tition, and the Court theiefoie asked the 

Collector for advice as to how to execute the decree, and 


1 , Ouseph Varkey o. State of Kerala, (1964) 1 Gr, L. J. 592 at pp. 595-96 
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the Collector thereupon took upon himself to excute the decre by appoint- 
ing a surveyor to measure the land and give possession of it to the decree- 
holder. The surveyor went, but was resisted by the accused who question- 
ed his jmisdiction, whereupon he was prosecuted, but the Court acquitted 
him, observing that the protection given by this section to a public servant, 
does not extend to an act which is altogethci illegal.^ 

So where the kurk dmin and his peons were assaulted while effecting an 
attachment of property inexecution oiawarrant long after the expiry of die 
period fixed in the warrant of attachment, the Court held that the persons 
resisting the execution of such warrant were acting in the exercise of the right 
of private defence and did not coinnt’t any offence. 

It has been held in several cases that a kurk is not acting legally when 
he executes a warrant after the expiry of the time allowed to him for its execu- 
tion. It was held by this Court in Adahadco v. Kmperor^ that when the date 
fixed in a warrant ot attachment has expired, the warrants no longer in 
force and capable of execution and if any person offers resistance to its 
execution purporting to be made under the time expired warrant, heisuot 
guilty of any offence under Sec. 186. The Nagpui Judicial Conimi ssioacr 
held in MandLalw. Emperor,^ that ifa revenue peon is assaulted while executing 
an expired warrant of attachment no offence under Sec. 353 is committed. 


||rl In Kiskori Lai v. Emperor ^ it was held that air execution wai'rant sought 
to be executed is bad if the date on or before which it is to be executed and 
the date on or before which it is to be returned to the Court is not specified 
^ resisting the execution of such a wairant conuaits no 

ofience under Sec* 353.^ So where the partition (Unia ol one village being 
empowered to mcasme land proceeded to measure the land of an 
adjoining village and was obstructed, the obstruction was held to be 
justifiable.® So while a District Magistrate has jurisdiction lo 
summon a witness to appear before himself, he has no juiisdicciou to 
arrest a witness for the purpose of giving evidence before the police. 
U, therefore, a person be so arrested, his resistance would be justiUable.^ 
bo whwe a person applied for a search warrant under Sec. 100 of tire Cri- 
minal Procedure Code (which empowers tire search for irersoirs wrong- 

but the Magistrate issued a search wai ran i under Sec. 06 
(wmch empowersthe issue ofa search warrant for the pi eduction ol document 
or thing which the Court thinks will not be produced on summons), tiie police 
empowered to execute it were not protected undei this section, as the issue 
ol the wai-rant was not only “not strictly justifiable by law”, but wholly 
r egal and ultra viresP So while a vaccinator is empowered to Lake lympii 

who do not object toit,he has noiight to take it as of liglit, 

f t’r ^ take it without consent was illegal, and sucJi as would 

justily an assault committed to prevent its leinoval.^ 


are are entitled to stop, search and seize smuggled goods which 

r payment of duty, and the smugglers have no 

nght ot priva te defence against theindo As already stated, there is no right 
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of private defence against a police officer effecting an arrest in good faith 
une'er colour of office.^ 

But where a police constable could nothavc rightly exercised the authority 
he dill in arre^sting ^ unlcsshe had promoted himself to be an officer -in-charge 
of a police station to the rank of a Sub-Inspector therc^is no legal basis to his 
action and. it cannot be said that his act was nothing more than an act not stri- 
ctly justifiable by law within the meaning of Sec. 99, 1. P. G.^ If the constable 
is struck with the bullet of a gun by i? while arresting .^4, the constable is not 
entitled to protection of Sec. 99. Again, a Sub-Inspector of Police is not 
e ntitled to give verbal instructions to private individuals to arrest persons 
whom it ishis own duty or the duty of the subordinates to arrest. To such 
a ease See. 99 will not apply.® 

In Ghulam v. Emperor^ the bailiff’s party went to attach judgment-debtors’ 
\vheat in execution of the decree. Some members of the bailiff’s party 
(‘ntored the hut of the judgment-debtor and broke open the lock of the kothri. 
//c /(/ tlxat this was an act done by a public servant or under the direction of a 
]>ublic servant acting in goodfaith under the colour of his office though that 
act might not bo. strictly justifiable by law. Therefore, under Sec. 99, 
I. P. G., the judgment-debtor had no right of self-defence.® 

Iw GovernmaU of Bengal -v. Alimuddiriy^ the Nazir of a civil court went with 
a pai ty to give possession of certain land and after allowing a substantial time 
for the auction-purchaser to come to terms with the judgment-debtor, ordered 
tho judgment-d^-btor to remove the huts that existed on the property but on 
thcii’ <.>bj'.*cting on the ground that the ^VTit wasnot togivc delivery of pos- 
session of tlicMrousc, the Nazir ordered the decree-holder’s men to remove 
ihc huts. It was held that in giving directions that the huts should be 
taken dowm, the Nazir acted in goodfaith and that there was no question 
of in ivate defence available to the accused judgment-debtor. 


9. “Under colour of office”.— The words “colour of office” refer 
toincgulai as distinguished from illegal acts. If what has been done is 
iU)U'; in good faith under colour of his office no right of pivate defence would 
arise. 7 The words “colour of office” show that the act was wthm jursicUc- 
tioji.buL that the juidsdiction has been exercised irregularly or on insufficient 
grouirds. In short, the act has been done wrongly though it might have 
hrr.n done rightly. In other words, the clause is not intended to cuic the 
want of irn isdiction but only an erroneous exorcise of it an^d that when the 
e, , o, alh cts the procedure rather than the pnnciplc such an irrcgulmily 
foi . example as initialling a warrant instead of signing 1 1, the mode of deli- 
vering possession or the like— it would be covered by this clause.® 

10- Not strictly justifiable by law. — Unlike See. 183, the operation 
ofS‘c 99 extends to acts which arc not strictly justifiable by law. 
Se cUon 99 is designed to protect a public servant, and to limit the amount 
uin‘rtuucc which may be ofFcred to him. Sectiort 183 on the other hand 
is not a section for the protection of the public servant, but i nabies him to 
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take the offensive and prosecute anybody who resists the taking of property 
by lawful authority. It is one thing to provide that a public servant who is 
acting bona fide ir the exercise of his oflice, though in excess of his authority 
in fact, is to be protected from acts of violence. It is qirte another thing 
to say that such a public servant, being in fact in the wrong, mxy prose- 
cute anybody for resisting peaceably his wrongful act. Resistance to tlie 
act of a public officer acting bonafide though in excess ofhis authority miy w'll 
give rise to some charge in the natu’^e of assault, but it cannot affo cl any 
foundation for a prosecution under Sec. 183. The language of Sec. 183 is 
perfectly plain. It applies to resistance to the tak'ng of property by lawful 
authority of a public servant, and there arc no wordsin that section, as there 
arc in Sec. 99, extending the opnation of the section to acts which are 
not strictly justifiable by law.^ The word “strictly” in this section 
has been deliberately inserted by the Legislature to show that this section was 
not intended to apply to cases where the act was wholly unjustified. 
It does not extend to cases where there is a complete want of ju’ isdiction.^ 
Sections curcsonly The sectioa wot.-ct. a p-iblic servant a-ainst the right 
erroneous exercise of of private cV'fcnce cv*n if authority b* cldcclivo in mntor 
jurisdiction and not particulars or ev<‘n. if the officer exceeds his duty in a 
want of jurisdiction, niinor particular.® The use of the words “though that 
act may not be strictly justifiable by law” shows that the section does not 
contemplate a case of initial want of jrr isdictlon. Therefore, if there was no 
jurisdiction to issu" the warrant of arrest or to mak ^ an arrest, Sjc. 99 cannot 
be of any help to the public servant. It is for the prosecution, to sliow that 
the Court or officer issuing the warrant in question had ju'isdiction to do so 
and it is not for the d*-fcnce to prove the negative. The words show that 
the act was within ju”isd*ct;on, hutthat the ju isdiction hadb;en cx:cised 
irregularly or oninsufficent g''ounds. In sliott, the act lias b'en done wron- 
gly, though it m'ght have been done rightly. They do not a]>j)ly to an act 
which was done wiongly and could not possibly have bun done rightly.*' 
In other words, the clause i s not intend cl to cure the want of jurisdiction but 
only the erroneous exercise ofit, and that \vhon the error aff-xts the proce- 
dure rather than the principle — such an irregularity, for instance, as initialling 
a warrant instead of signing it,® oi issuhtgit wltliout complying with the pre- 
liminary procedure prescribed bv the G vil Pioccduve God*,’ for the mode 
of delivering possession.® or tjie like -\vould be cov(*rcd by the clause. 

Section 99 of the Indian Penal Code specifically says that there is no right 
of private defence against an act which does not reasonably cause tlte appreh n- 
sion ofdeath or of grievous hurt, if clone, or attempted to be done by the direction 
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of a public servant acting in good faith under colour of his office. The 
protection extends even to acts which will not be strictly justifiable bythelaw.^ 

11. Cases.— Tlic simple safeguards incorporated by the Legislature in 
Sec. 165, Cr. P. G., are mandatory, and must be carried out immediately 
and fully, or as nearly so as they can be in the exigencies and circumstances 
of each case. Unless this is done the search is without jurisdiction and bad in 
law. Section 99, Indian Penal Code , will in no way cure this, for the Police 
Officer who carries out a search under Sec. 165, Gr. P. G. without complying 
with its requirements, which arc intended to be mandatory is acting 
without due care and attention.® 


A police officer executing a bailable warrant is bound to give the person 
arrested the option of bail, and if he fails to do so, he is not protected by this 
section against the rcscui ers who use force to liberate the person so arrested.® 
So where a subordinate police officer deputed by the officer -in-charge of the 
police station to make a search entered a house in search of persons as well as 
property, though, the search for the property required a search warrant from 
the Station House Officer, it was held that though the search of the house 
for property wl ihout a search warrant was illegal still the inmates could not 
offer resistance (^specially as the policemanhad charged those persons with theft 
and the resistance offered to the police was as much to the search as to their own 
apprehension.^ So where the accused were arrested by the police at midnight 
lurking armed, in a village inhabited by dacoits, it was held that even if the 
arrest be not justifiable under S c- 100 of the Griminal Procedure Code of 1861,* 
still the resistance could not b: justified under this section.® The sergeant who 
arrested the accused whom he found armed with guns, and who were reported 
against as dacoits was fully within his rights under Secs. 45(6) and 54 (1) 
of the Criminal Procedure Code, and the accused who resisted him and fired at 
men assisting him, wounding and killing several, were clearly guilty of murder 
under aggravating circiunstances.’ 

Such was also the case of a policeman whose cart had been stopped by some 
camel-drivers whose camels had been trespassing on the Government canal 
banks, and through whose action a prisoner in lawful custody effected his 
escape, and further threatened the officer with personal violence, who there- 
upon fired a shot without taking careful aim wounding one of his assailants.® 
The same view was taken in another case in which a Sub-Inspector of Salt and 
Abkari had attempted to enter a house in search of property the illicit posses- 
sion of which was an offence under the Madras Abkari Act,® and which he 
could not legally do without obtaining a warrant from the Abkari Officer, 
who could only issue a warrant after recording “his reasons and the grounds of 
his belief”.^® Tliis case probably carries the doctrine of immunity too far. 
In another case, an Excise Sub-Inspector was empowered to search only for 
“excisable” article under the Bengal Excise Act,i^ and he attempted to 
search a house for excisable article,” for which he was not empowered to 

search* it was held that his entry being unlawful, the accused who assaulted 
him were justified.^® The section would, however, clearly protect a person 
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who attaches articles exempts from attachment, as where a bailiff attaches 

agricultural cattle and grain which are under the Civil Procedure Code exempt 

irom attachment. In the case of a defaulter under the Local Boards Act, a 
^rrant of distress was issued, and a bucket and spade belonging to 
mm attached. The defaulter was a potter and the articles attached were his 
tools exempt from attachment.^ The potter resisted the attachment, and it 
held that his resistance was illegal.* So where on a Magistrate having 
been satisfied that certain persons accused in a case were keeping out of the 

accordingly issued a proclamation tmder Sec. 87 of the Code 
^’’^'nal Pi'ocedure and an order for the attachment of their property 
under Sec. 88, in execution of which the police officer was informed that the 
property he was seizing in attachment did not belong to the absconding accused 
but thf: patwan who was present, having stated the contrary, the police officer 
proceeded with the attachment, and he was molested, it was held that even 
assuming that the property attached did not belong to the absconders, the 
rightful owners had no right to private defence.* 

rule 7 states that save as otherwise expressly provided 
the attachment before judgment shall be made in the manner provided for the 
^Uchment of property in execution of a decree, i.e. tinder rule 43, Ordei 
rule 105, Order XXI provides that such attachment shall be made 
tmough a civil court amin or bailiff unless speci?l reasons render it necessary 
u agency should be employed, in which case those reasons 

Shall be sU ted in the handwriting of the presiding Judge himself in the order 
tor attachment. 


So where a vakil was appointed to make attachment before judgment 

reasons in the ordei it was held that the provisions in 
raer XXI, rule 1Q5 for recording the reasons, were not mandatory but 
consequently the order of appointment of vakil to make the attach- 
ment before judgment was a good order and the attachment was not illegal 

r without jiuisdiction that being so no right of private defence arose for the 
accused persons.® 


So where the Magistrate ordered the police to take charge ofpaddypend- 

him under Sec. 145 of the Code of Criminal Procedure 
wjuch he had no ri^t to do, whereupon the police in pursuance of the order 
proceeded to guard it, but were resisted by armed violence, it was held that the 
an excessive and unjustified, especially as the police had acted in 

open ^nd straightforward manner, simply announcing what the orders they 

were.® But where the officer of the Salt Department, being 
in ^^^’'‘chesfor contraband saltwithouta warrant only in cases 

^ if delay m obtaining a magisterial warrant would defeat the object, 
house vnthout a warrant when there was time to apply for a legal 

resistance to it was con- 

th^ ^ justifiable.’ There was, of course, no pretension to acting under 
seiypH u Deputy Commissioner’s peons who forcibly 

whirh \t\ of the accused to pull their own cart out of a rut into 

lallen, and the conduct of the accused in forcibly retaking his 

mei^ lawimposes no duty on Govern- 

omcials, nor, indeed, gives them power to seize animals belonging to 
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private persons for the pni'poses of camp transport. Consequently, the owner 
of such property is well justified in resisting its forcible seizure by such officers 
or their servants, and this section has no application to a case of abuse of poweri 
and a proceeding wholly illegal and without jurisdiction^ 

Where in the absence of a written order from the Investigating Officer, 
an Assistant Sub-Inspector seeks to arrest the accused, the latter has no right 
to resist the arrest and has no right of private defence against the act of arrest, 
as such the act was clearly done under colour of office, though not strictly 
justifiable by law.^ In Narasayya^s case,^ a police officer, who had with him an 
invalid warrant of ari'est told the accused that there was a warrant against 
him and he should surrender. The accused refused to come out of the house 
and said that he would do so next morning. The police officer tried to arrest 
him bona fide believing that it was his duty to execute the warrant. It was 
held that the right of private defence did not extend to the act of kicking and 
beating with stick to the police officer. In another case from the same High 
Court,* a revenue peon who was armed with a warrant of attachment cf the 
moveable property of the accused had tried to attach the property. The ac- 
cused resisted the attachment by pushing the peon. The warrant was defec- 
tive in that it did not bear any seal of Court. In the trial of the accused for 
assault on the peon, it was held that the peon was acting in good faith and 
under colour of his office and that, therefore, the accused had no right of 
private defence against the attachment. 


Police constables carrying out the illegal order of a head constable and 
dragging or attempting to drag the accused against his will towards the local 
dispensary for hisexamination by the medical officer as to his drunken state are 
not protec^d by the first paragraph of this section. It cannot be said 

that right of private defence cannot be exercised against public servants who 

carry out the orders of their superiors, however manifestly illegal the orders 
may be.5 Where a sub-inspector was carrying Out the order of a superior 
officer, which was ex facie lawful though unlawful for a technical defect, the 
accused who resisted him were deprived of the right of private defence under 
the first paragraph of Sec. 99.® 


In a Punjab case some members of the police party entered the house at 
night in which the accused was sleeping having in his possession unlicensed 

arms. The accused on being awakened probably by the barking of the dog 

picked up his gun and went out. On seeing figures outside he fired the gun 
either aiming athis supposed adversaries or in the air merely to frighten them- 
On this, the policemen retreated and began to fire at him. He fired a second 
shot in self-defence as a result of which one of the policemen was killed. I* 
was held that the police having failed to tell him that they were policemen 

and had come to arrest him because they had reason for believing that he was 
in possession of unlicensed arms.’ 
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In the case of Ramjit v. Emperor^ resistence was immediately offered when 
the police went to arrest a woman. The resistance on her part and on the 
part of her associates created such a disturbance that communication of the 
substance of the warrant by the police for the moment was impossible. The 
warrant was shown as soon as the police had over run resistance and effected the 
arrest. Held that the police acted correctly in over-coming the resistance and 
then in showing the warrant and communicating its substance. The freedom 
followed in effecting the arrest could not be said to be so irregular as to 
take the case outside the purview of Sec. 99 and give the accused a right of 
private defence. 


■ 12. Explanation 1.— Explanation 1 goes with this paragraph and it is 
intended to protect persons who ma'y have acted in ignorance of the fact that 
the person they were dealing with wasapublic servant.* Where apublicser- 
vant has a distinctive badge or uniform> his position will be manifest to all 
whohave todeal with him. But if a public servant has no distinctive badge 
or attire, he has to state who he is, before he can claim excejptional treatment. 
If he was, however, attended by persons whose badges proclaimed his position, 
or if he was already known in the locality, it would be sufficient. 

It is not only proper and advisable, but really necessaiy that when 
Identitv of nublio police officers act in the discharge of their official duty, 
servant should bc^made they should be clothed in their uniforms so that the public 
hnown to accused* should always know that they are officers of the law acting 
in the discharge o^ their duty. The rule undoubtedly applied to oidinary 
cases and one can easily conceive of emergent cases in which police officers 
might act without being clothed in their uniform; but in such cases 
it is their duty to take some steps to make it clear to the person whom they 
intend to arrest that they are officers of the law. If they fail to do so, they 
cannot validly seek the protection of the Court.® 

A Magistrate in convicting the accused under Sec. 353, must deal with 
the question of guilty knowledge on theirjlpart and these should be a finding 
by him on the question whether they were aware that the person assaulted was 
a public servant.* 

13. Acting under orders : Paragraph 2.— Next to the acts of public 
servants there arc acts done under the direction of public servants which are 
similarly entitled to privileged treatment. Such acts may not be done by 
persons who are themselves public servants, but they must be done under 
their direction, and that direction must be legal, though it may not be 
strictly justifiable by law {see para No. 10 above). This is apparent 

from the tenor of the first clause, and from the language 
Directions must be ofwhich it is evident that an act which would be unjus- 

tly jlisUfiaWc by' law'' ti fiable i f d One by a public servant, could be no less so if 

done by another under his authority. 

So where the warrant issued by the Civil Court was not in tlic prescribed 
form, but was generally worded, and it did not authorise the peon charged 
with its execution to enter into the accused’s house or seize his property, 
resistance to execution was held to be justifiable, though the accused in tlie case 
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Public servants 
have no right to 
commondeer pri- 
vate property for 
their own use. 


had exceeded hisright by inflicting more injury than was necessary under the 
circumstances of the case.' Similarly, the law does not empower a police: 
officer to search an accused’s house for anything but the specific article which 
has been or can be made the subject of a summons or warrant to produce. A 
general search for stolen property is not authorised and the law cannot be cir- 
cumvented by the use of such an expression as “stolen property relevant to 
the case”. Consequently a police officer searching a house in execution of such 
a warrant is not making a legal search, and any resistance offered to him is 
not subject to the limitation enacted in this section.^ 

Public servants have no legal right to commendeer private property for 

their own use.® Where, therefore, a Forest Settlement Offi- 
cer deputed a peon “to impress fifteen carts for his use” 
to which he was apparently entitled under the executive 
orders of Government, contained in a Revenue Handbook, 
it was held that the executive rules of Government not 
having the force of law the action of the peonin imperssingthe 
carts was illegal being an offence under Sec. 374 of the Code, and the 
resistance offered was therefore justifiable.^ But where a warrant was 
issued for the arrest of one Dalip under Sec. 114 of the Code of Criminal Pro- 
cedure which was addressed to one thana, the officer in temporary charge 
of which endorsed it over to one Nazir Husain and others who arrested Dalip 
when they were not in possession of their warrant, whereupon they were set 
upon byhisfriends who caused hurt to the police and rescued him, it was 
lield that though the arrest of Dalip was not strictly justifiable by law, 
still it was one, the irregularity of which was covered by this section and 
the accused had, therefore, no justification in offering the resistance.® In 
this respect the English law takes a stricter view of official duties. 
For in England a person is held justified in offering resistance to a public servant 
making an ariest, if the warrant or writ is not with him ready to be shown to 
the person to be arrested, or if it is in any way defective, as if the name of the 
officer or party is entered without due authority.® Ihis was conceded by 
Edge, C. J.,in Dalip*s case in which, however, he considered the Indian 
rule to be divergent and wider, inasmuch as while good fmth will not 
atone for the absence of a warrant in England, good faith without a 
warrant is in this country said to be sufficient, provided, of course, the officer 
had the necessary authority. 

(See also “Right against Public Servants.”) 

14. General warrants.— A general warrant is a warrant either issued 
in blank or without particulars sufficient to identify the person sought to be 
apprehended. The illegality of such warrants has long since been settled in 

England. All the writers upon the Grown law agree ‘‘that 
there must be an accusation, that the person to be 
apprehended must be named, and that the officer is not to be 
left to arrest whom he thinks fit.”’ So where the Secretary of State 
had issued a warrant for tlie apprehenosion of the author, printer 
and publisher of a paper called J^orth Briton generally, without naming or. 
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describing them, Lord Mansfield declared the arrest of one Leach as its 
printer illegal. As he remarked : “It is not fit that the receiving or 
judging of the information should be left to the discretion of the officer. The 
Magistrate ^ ought to judge and should give certain directions to the 
officer. This is so, upon reason and convenience.”^ Not only the name of 
the person to be apprehended but the offence for which he is charged should 
be clearly stated on the warrant. This was settled in the reign of Charles I 
who claimed it as his prerogative to commit by his own power, which 
power was said to devolve in point of execution upon the Secretary of State,^ 
The Parliament disputed the King’s authority to commit, cither by himself 
or by his Council, without shewing the cause, and it condemned the 
practice by e resolution of the House passed on the 25tJi April, 1766. This 
resolution was passed after the practice of grm rnl wa- rants had been 

condemned and its illegility declared by three Courts in 1763-1765,® in the 
first of which^ Pratt, L. C. J. (afterwards Lord Camden), considered the 
practice “as totally subversive of the liberty of the subject”. And when it is 

the the warrant must contain the name, what is meant is that the name 

should be so given as to leave no room for ambiguity. The. insertion of a sur- 
name without the Christian name, the space therefore being left blank, would 
not be a sufficient description, though the name of the father be inserted, if 
U appears chat more than one person answered the surname.^ If tlie 
Gmistian name of the person cannot be ascertained some other description 
sufficient for identification should be inserted. 


Where a constable went to execute a warrant directing the arrest of one 
John, H., instead of Richard, H., the person really intended and who was sur- 
posed to be called John, H., which was, however, the name ofhis father, it 

die a’ rest of Richard under the colour of the warrant was unjusti- 
fiable,® ffiough the complainant had pointed him out as the man who had 
stolen his mare and against whom he had laid the infoimation; but in such 
a case it would have been perfectly open to the constable to Justify the arrest 
independently of the warrant. The case would have been again different 
h '''^*‘^^nthad been a writ of execution, in which case the Sheriff would be 
bound to execute it notwithstanding that the defendant was therein wrongly 

described.’ 


Indiau law. 


It IS thus settled that a warrant which does not contain the name or 

a sufficiently clear description of the person, who is to be 
arrested or whose house is to be searched, is wholly illegal.® 
^ But the question whether such a warrant should alsostate 

aiem remains. In the three cases last cited the warrant under the 

^ature of the Secretary of State for the search of papers in the office of 

paper Jvortk had stated no cause, and this fact was an-maclverted 


1. 

2 . 


3. 

4. 


^^oncy, 19 St. Tr. 1000 
T C^irrington, 19 St. 

ro' P’ ^^69; Wilkes o. Wood, 

XK 

inis authority wa« said to be based 

Westminister, the 
nrst ot which recites an arrest by tlic 

of the King to be one of 
tli« ^ that were irreprovabic by 

72 0^°™"^°" law,— Standford Pl Ih. 

St. Tr. 1 134j 
(1765) 519 St.Tr. 

St.Tr.^ 1069 ^ Carrington, (1765) 19 
'Vllkes V. Wood, 19 S'.. Tr. 1104 ai u. 


1167. 

5. Hood, R. & N.G.G.R. 281. 

6. Hoye v. Bmh, 1 M. & G. 775 at p. 

780. 

7. Reeves v. Slater, 7 B. & G. 486; 

Fisher v. \Iagnay, 6 Sc. N.R.588; see 
also Sundar, Lai, A I.R. 1932 Oudh 
276; 34 Gr. L. J. 732 (warrant of 
attachment signed by Deputy 
Collector instead of Collector — bona 
fide execution by Kurk Amin — 
apprehension not justified.) 

8. Prankhang, 17 I. G. (Gal.) 76; but 
See Gamau, (1913) P. R. No. 16: 

18 1.G. 894; AXirza bhah Nawaz Khan, 
8 b. L.R. 1. 


at p. 
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upon by the Judges, who, however disposed of the case on the ground 
that the Secretary of State had no power to issue a general warrant. 
The question, however, came up for decision in another case in which 
the plaintiff had been arrested by the Sergeant-at-Arms of the House 
of Commons on a warrant which set out no reason for the arrest. It was 
held by Coleridge, J., that it gave no protection to the officer executing it, 
butit washeld, on appeal,' that a distinction must be drawn between the 
warrants issued by the Superior Courts and those issued by the inferior Magis- 
tracy. In the former case jurisdiction to issue such warrants would be presu- 
med, in the latter case it must be proved.* “The superior Courts, observed 
Parke, B., “wield their jurisdiction by the authority of common law, the 
Magistrates derive their power by statute by which their authority must 
appear on the face of the warrants. The rule of jurisdiction consequently is 
that nothing shall be intended to be out of the jurisdiction of a superior 
Court, but that which specially appears to be so, and nothing shall be 
intended to be within the jurisdiction of an inferior Court, but that which is 
so expressly alleged.** If the analogy of these cases be applied to India 
the High Courts would be considered the superior Courts within the meaning 
of the rule, all other Courts being Courts of limited jurisdiction and bound 
by the terms of their creation, whose warrants must comply with the strict 
requirements of the law which authorises their issue. 


15. Explanation 2,— It is equally illegal to issue a general search 
warrant. In this connection reference may however, be made to Expl. 2, 
according to which a person is not deprived of his right of private defence 
against an act done, or attempted to be done by the direction of a puplic 
servant, (a) unless he knows or has reason to believe that the person doing 
the act is acting by such direction ; or (6) unless such person states the autho- 
rity under which he acts; or (c) if he has authority in writing, unless he pro- 
duces such authority, if demanded. In the case of a person executing a warrant, 
the written authority, if demanded, must be produced. If he is unable to pro- 
duce the authoority he is disqualihed from enforcing it. Supposing, how- 
ever, that the public servant is able to satisfy this requirement of law, is he 
then entitled to execute the process, though it may be othrewise illegal? In 
lone case Piinccp and Stephen, JJ.,have indeed permitted themselves to use 
tanguage which would seem to countenance this conclusion : “They say 
that even supposing, that the property attached was not the property of 
the absconders,* the rightful owner had no right of private defen^ of 
lus property, inasmuch as the evidence shows that the police officer 
was acting in good faith under colour of his office; and even supposing 
that order of attachment might not have been properly made, th^ would m 
itself be no sufficient ground. The law, as expressed in Sec. 99, Expl. 2, 
r- K- ^ is clear on this point.*’^ If this is intended, to suggest 

of °tUc paragraph that as soon as a person produces his authority, he becomes 
and Explanation. entitled to the protection of Cl. 2, whatever may thave been 
tlie defects in the authoiity, than the proposition cannot be correeme For as 
has been observed before, the delegatee cannot acquire greater iminnmty by 
virtue of his delegation than the delegator. And all that Expl. 2 is intended to 

lav down is that a person mayhavc been deputed to execute the order of a 

Dublic servant but no one is bound to take notice of him as such, unless the 
fact is known or brought to one’s notice in the manner stated in the Explanation 

The combined effect of the second paragraph, and the second Explanation is 


2 . 

S. 


Howard o. Gossett, 10 Q,. B. 377: 14 
L. J. (Q,.B*) 375. 

Howard o. Gossett, 10 Q,, B. 452. 
Whose property alone the officers were 


entitled to attach. 

4. Bhai Lai Ghowdhury, I. L. R. (1902) 
29 Gal. 417. 
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to cast on the person claiming special protection the burden of proving that 
the other knew abouthis status. This is clear from the use of the words ‘"knows 
or hasreason to believe,” words which mean that the information must be 
conveyed to him directly or indirectly unless the fact was alreadyknown to 
him. 

16. Recourseto authorities : Paragraph 3. ^Thc third clause of the 

section places a noticeable restriction upon aperson’s right to private defence. 
It laysdown that there is no right of private defence in cases in which there 
is time to have recourse to the protection of the public authorities. A large 
number of cases have clustered round the words “in which there is time” words 
which are perhaps ambiguous and misleading. In one sense there is always 
time to have recourse to the protection of the public authorities, the only 
danger is that the offender may in the meantime escape, or the property lost 
may never be found. Butas the object of the private defence is both to protect 
person recover property, it follows that any abstinence which defeats that 
object could not have been contemplated by the law. It may then be safely 
asserted that the clause hasno application to a case in which the authorities 
are available, but notavailed of, because of the delay and the consequent risk 
of further harm thereby apprehended. At the same time cases are conceiva- 
ble in which there was manifestly time to have recourse to the authorities. 
Such would be the case where the opposite-party was preparing to fight, or 
vwere forebodings of a coming struggle were otherwise received. In such case 
theproper procedure would be not to oppose force, by force, but to report the 
^tter to the guardians of peace, whose duty it is then to prevent a disturbance, 
^is may appear to be a curtailmemt of the right of private defence, but 

n if justified. As Hollowav, J., observed quoting the observations of 
J:'oUock, G.B.^ : 


“The natural tendency of the law of all civilized States is to restrict 
Tendency of constantly narrowing limits the right of self-help 

in all civiUzed States ^tid it i s certain thatno other principle can be safely appli- 
to narrow the to a country abounding in sects inflamed with the bitter- 
right of self-help. ness engendered by small theological or ceremonial differ- 

these observations Rampini J., in another case remarked: 
le right of self-help when it causes, or is likely to cause, damage to the person 
property of another person must be restrict'd, and recourse to public 
u norities must be insisted on. If a person prefers to use force in order to 

when he could, for the protection of such pronertv 
r». recourse to the public authorities, his use of force is made 

DprJn the Indian Penal Code. No matter what the intention of that 

To must not use force in such a case 

rioting ^ premium on ofFmee of 

It comes simply to this, that our law docs not permit rival claimants to 

^val claimants Cold blood into battle to settle a dispute which 

to settle dispute in settled in a lawful manner. This is possible 

lawful manner. where the combatants arc aware of the prepar ation made by 

notnor,- *1 ^ach other. But a pi eparation to defend one’s possession is 
collect ^ to attack another. And the right of person to 

possess?^ would then seem to depend (i) upon his piior peaceful 
-- — (“) up on the necessity of defending i t by force, and (m) upon the 

2.’ 1 H. &G 593. ““ ^ 

L, R. 33 Gal. 368, 


■oHowing ^ Holloway, j.-; in t' m h! 
V. K. (App.; 35. Ja„..,n Ma^luon, 


I. L. I^. 35 Cal. 1 03; s^e alfo Prem, 

I. L R. (1950) All. 167; Paras Ram 
r. Rex, A. I. R. 1949 All. 274 : 50 Cr. 

J. . I. 445, 
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reasonable expectation of an aggression. There is nothingin Sec. 141 ofthc 
Code to render such an assembly unlawful. On the other hand the assembly 
of five or more persons, the common object of which is by means of criminal 
force to take or obtain possession of any property is by that section declared to 
be unlawfulj^fromwhichitmay be inferred thatwhile the employment of force 
to take possession is undoubtedly unlawful, the maintenance of one’s possession 
by use of force is not necessarily unlawful. But this is not the view on which the 
Courts here are agreed though probably some of the cases maybe distinguished 
on this ground. There are some casesin which the Courts have clearly laid 
down that a person in possession has undeniably the right of self-defence against 
another to oust him® but a different note has been sounded in other cases,® in 
whichthe view taken is that while one has certainly the right of repelling an 
unpremeditated attack, one has no right to prepare for a fight, whether it be 
in a righteous cause or otherwise. This view is justified on the ground 
that the country would be “deluged with blood”® if an offender, who could 
get relief by recourse to law, where allowed to take the law into bis own 
hands.® The other view is that a person in possessionis entitled to defcndhis 
possession against all comers, and he is not bound to take the risk of referring 
hiscase to the police. 


Expression **thcre- 
is time** to have 
recourse to autho- 
rities — Interpreta- 
tion of. 


So far as this clause is concerned, the question really turns upon the 

meaning to be assigned to the words vAigh ** there is time'* to 
have recourse to the authorities. Now it has been held that 
this clause must be read with the first paragraph of Sec. 105,® 
consequently the right of private defence of property comm- 
ences when a reasonable apprehension of danger to the 
property commences. “Before such apprehension commences 
the owner of the property is not called upon to apply for protection to the 
public authorities. The apprehension which justifies a recourse to the 
authorities ought generally to be based on some information of a definite 
kind, as to the time and place of the danger actually threatened.”’ Where 
therefore, the owner received information that the accused’s party were, 
coming next day to plough up the land, he was not thereupon bound to go 
and lay information to the police. And when in the morning the raid was 
made, his first duty was to go to his field and not run for the police, unless he 
passed them on his way. For if he were to go the police, it maybe that the 
mischief threatened to his property may, in the meantime, be completed.® This 
view, the soundness of which has never been questioned, shows when a person 


1. Section HI, “fourth**. 

2. Sohun, 2 W. R 59; Mitto Singh, 3 W. R. 
4 1 ; Sachee, 7 W. R. 112; Tubce Singh ; 
10 W. R. 64; Birjoo Singh o. Khub Lall, 

10 W. R. 66; Shunkur Singh o. Burmah 
Mahto, 23 W. R. 25 ; Ganauri Lall, 
I. L. R. 16 Gal. 206; Mahesh Sheikh, 
I. L. R. 21 Gal. 392; Pachkaun, 
I. L. R. 24 Gal. 686; Anaut Pandit 
V. Madhusudhan, I L. R. 27 Cal. 
574 ; Paresh Nath, I. L. R.33 Cal. 
295 ; Bepin Behari v. Pranakul, 

11 G. W. N. 176; Ambika Lai 
I. L. R. 35 Gal. 443; Baij Kualee, 
I. L. R. 36 Gal. 297;Silajit, I. L. R. 
36 Gal. 365; Fateh Singh, I. L. R. 41 
Gal. 43; Narsingh, I. L. R. 14 Bom. 
441; Pulimuthu, I. L. R. 24 Mad. 124; 
Gouri Shankar, 41 I. G. (L. B. ) 830; 
Paathala, 24 I. G. (Mad) 327 (F. B. ); 
Penumetza, 44 I.C. (Mad.) 40; Fouz^lar 


Rai V. Emperor, A. I. R. 1918 Pat. 
193: 19 Cr. L. J. 241; Sunder Baksh 
Singh. A. 1. R. 1918 Pat. 359; Lash- 
kari Khan, 8 S. L. R. 343 29 I. G. 
661. 

3. Nawabdee, (1864) W. R. 1 1 ; Joolali, 7 
W. R. 34 ; Manu Singh, 7 W. R. 103; 
Kalee Beparec, 1 G. L. R. 521 ; Kabir- 
uddin, 7 G. L. J. 359 ; Prag Dat, 
I. L. R. 20 All. 459; Kaliji, I. L. R. 
24 All. 143; Kadhu, I. L. R. 24 All. 298. 

4. Per Holloway, J., in 7 M. H. G. R. 
(App. ) 35 at p. 36. 

5. Prr Holloway, J., cited per Rampini, J., 
in Kabiruddin, 7 C. L. J. 359 at p. 366. 

6. Narsingh Fathubai, I. L. R. H 
Bom. 441. 

7. Ibid. 

8. Ibid.t Chandulla Sheikh, 22 I. G. 

(Cal. ) 993 ; Penumetza, 44 L P* 
(Mad.) 40. 
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ia a^d to have time to have recourse to the authorities, he is not to carry idle 
gossip to them; if he does so he runs the risk of being himself prosecuted for 
making an accusation, the truth of which he may be unable to establish. His 
information must be definite and precise, and itis then his duty to lay his case 
before the auAorities, before entrusting his defence to his strong right arm. For 
when it is said that a person having fme to have recourse to the authorities 
has no right of private defence, what is meant is that having two equally 
good alternatives the owner must choose the submission of his case to the 
authorities rather than enter the lists with his adversary. He is not bound to 
have recourse to the authorities at the sacrifice of his interest. He is not bound 
to abandon his property to the mercy of marauders, with a view to making 
application to the police for assistance.*^ 

So where the owner found some hostile claimants taking away his saltpetre. 

Doctrine of self- held justified in reclaiming the property by force, 

help— Underlying circumstances were such that the wrong-doers would 

principle. have successfully made off with the property if the owner 

had, in the meantime, gone to report to the police.® So 
where a person is assaulted, he is not bound to escape further injury by 
resorting to less violence or run away to have recourse to the protection 
of the public authorities.® Indeed, the right of private defence would have 
been a mockery if the law were otherwise, for the right of private defence is 
founded on the doctrine of self-help, and its underlying principle is to allow 
people to help themselves. Moreover, the law could not be invoked to 
oppress persons who, when there is no time to have recourse to the public autho. 
nties, find themselves in a position in which they must either exert the privil- 
ege of private defence as provided and restricted by the law, or submit to a 
mrcible invasion of a right of person or property jin case in which, under 
See. 97, the law does not require any such submission.^ 

In Hazara Singh v. State,^ G. L. Chopra, J., observed : — 

“When once Resham Singh had taken^possession of cultivated and 
sown bajra in the field and had remained in possession of it for a couple of 
monthSj Hazara Singh even though he was the owner was not entitled to 
take the law in to hi sown hands anduse force in ousting the trespasser. He 
had ample time to have recourse to the protection of public authorities. 
He was himself liable for committing criminal trespass and mischief by 
taking forcible possession of the land and uprooting the crop and would 
not therefore be entitled to the fight of private defence of property. 


“Right of private defence does not exist in cases in which there is 
time to have recourse to the protection of public authorities and 
therefore a person when dispossessed of land, can claim no right of 
defence of property as against the complainant assuming him to be a 
trespasser who had just entered the land.® 


**lnBhartu v. it was held that even if a person is a trespasser and 

has wrongfully cultivated a certain portion of a field of which he was 
bound in law to deliver possession to another person, the latter person 
had no right to take law into his own hands and beat the former in order 

to dispossess him from the field and that if the latter person is an 


1. Anun^ntan, ( 1881) I Weir 144; Sham- 

2 iiV (1896) A. W. N. 170. 

^nxshCT^an, (1896) A, VV. N. 170; 

8 ^**«'*la Sheikh, 22 I. G. (Cal.) 993. 

■’ ?. , Emperor, (1907) O. G. 196: 

r T AUngal Kunhinayan^ 

A- R. 28 Mad. 454j Nga Hla Tun U 

I. P. G lOJ 


(1896)P. L. J. B. 219. 

4. Nga Hla Tun U, tuf>ra. 

5. A. I. R. 1959 Punj. 570 at p. 571: 
1959 Gr. L. J. 1358. 

6. Phiila Singh o. Emperor, A. I. R, 1927 
Lah. 705. 

7. A, I. R. 1954 AU. 35. 
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aggressor^ there is no doubt that the former person, though a trespasser, 
has a right of self-defence. Hazara Singh and his party would not 
be entitled to the right of personal defence if they used forcein order 
to meet the resistance offered to their own unlawful acts.’* 

The question whether a person had, in a given case, time to have 
rtecourse to the public authorities, is naturally a question of fact dependent 
upon (i) the antecedent of the attack; («) its precision and reliability; 
(u) the opportunity it gave to report to the authorities; which again 
depends upon (tV) the proximity of the police station or other police to 
which a report might be sent. These questions, of course, do not arise 
where the attack is sudden and unpremeditated; or where there are no 
facilities for having recourse to the authorities; or the recourse being had, 
there is no succour, or it is delayed. When a party finds a field sown by him 
being hoed by the other party, he cannot, in the exercise of the right of 
private defence, assault the other party.^ 

17. Extent of private defence. — The question whether the accused 
have acted in excess of their right of private defence is not easy to decide. 
The matter has to be adjudged taking into consideration the background 
of the case, temper of the parties involved in the conflict, the position of 
arms, the nature of dispute, relative strength of the contestants and many 
other factors. It has been repeatedly held that the extent of the private 
defence cannot be weighed in too fine a set of scales or in golden scales.* 

18. Nearness of police station. — -The bare fact that a police station 
in not far off from the scene of occurrence is not by itself sufficient to deprive 
a person of his right of private defence. The question in all cases is whether 
if the police had been informed the police intervention would have been 
timely and effective. The effectiveness of police help depends not only on 
the nearness of the police station but also on the possibility of giving timely 
information to the police.® The right of self-defence is not talrcn away by 
not having recourse to state help when there is risk ofmischief being committed 
and the property being removed before the State help could be obtained.^ 

19. Protection of public authorities. — Protection of public author 
rities must mean such protection as can preserve the status quo.^ 


20. Burden of proof. — -The burden is on the accused to prove that 
there was no time to have recourse to the protection of the public 
authorities.® 


When an accused relies on an exception, it is for him to show the 
circumstances under which he was entitled to exercise the right of private 


1. Prem, I. L. R. (1950) All. 167; 
also Narayan Raut v. Emperor, A. I. R. 
1948 Pat. 294: I. L. R. 27 Pat. 35 : 4 
Gr. L.J. 406. 

2. Per Sharfuddin Ahmed, J. in Public 
Prosecutor v. G.V. Siva Subrahmanyam, 
(1966) 2 Andb. W. R. 475 at p. 483. 

3. Meher Sardar Emperor, 19 0. W.N. 

46 : Penumetza Tbirumalaraju v. 

Emperor, 19 Cr. L. J. 248 at p. 249 
(Mad) ; It is diHicult to see how the 
right of private defence is lost by not 
sending word to the police station six 
miles off. Faraii MoUa, 14 G. W. N. 
eexeix. 

4. Jageshar Rai o. Emperor, 18 Gr. L. J. 
663 at p. 664 (All). Ip the instant case 




property was actually being cut and 
damaged. ^ If the applicants had gone 
to the police station and returned with 
police help the damage would have been 
completed ; Jarba Gbamar v. Suritam, 
2 N.L. R. 177; Fouzdar Rai v. Emperor, 
A. I. R. 1918 Pat. 193; Shamsher Kham, 
1896 A. W. N. 170; Sundar Baksb 
Singh o. Emperor, A. I. R. 1918 Pat. 
308. 


State of Oris«a t». Ghakradhar Behera, 
A. I. R. 1964 Orissa 262 at p. 265: 
(1964) 2 Cr. L. J. 696. 

Punjabrao Emperor, A. I. R. 1945 
Nag. 269 at p. 271 : I. L. R. (1945) 
Nag. 881 ; 47 Cr. L. J. Ill : 1945 
N. L. J. 349 ; 221 I. G. 199. 
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cases will be^ not whether there was an actually continuing danger^ but 
whether there was a reasonable apprehension of such danger.^ Where an 
assault is made upon a person and he is obliged to act in the exercise 
of the right of private self-defence, it is not to be expected that he 
should measure his blows or select a particular part of the body of the 
assailant or use a particular part of the weapon only. Once the exercise 
of the right of private self-defence is established, it is not to be weighed, 
as it were, in golden scales.^ 

Obviously when two parties begin to use lathis or blunt weapons, one 

by way of attack and the other by way of defence, it is 
Law of impossible to count the blows indicted by the assailants 

on la^ *of retail^- to expect that an equal number of blows would be 

tion. given in retaliation. Similarly it would be an unwar- 

ranted restriction on the right of private defence to hold 
the defender liable if the blows dealt by him prove to be somewhat 
heavier than those from which he endeavoured to save himself. The law 
of private defence is not based on the theory of retaliation— a blow for a 
blow or a tooth for a tooth. The acts of an accused person done in good 
faith for the purpose of resisting unlawful aggression are protected because 
of necessity that the defender should be able to help himself and repel 
the attack. The blows dealt on him do not necessarily always indicate 
what further injuries would have been inflicted if he did not act betimes. It is 
not only the injuries already inflicted but the injuries which the attackers might 
inflict if the defender does not save himself that must be taken into 
consideration.* If the total number of injuries on the side of the complainant 
are somewhat more than those on the side of the accused persons these injuries 
by themselves do not necessarily piove that the accused were the aggres- 
sors and had exceeded their right of self-defence. When lathis, tabar and 
other sharp-edged weapons are being used by both the parties in the fight 
it is very difficult for any side to weigh the strokes that are inflicted by 
him and to inflict injuries only up to a certain limit.* 

Where the injuries on the accused party clearly suggested that they were 
caused by blunt and sharp-cutting instrument the accused and his 

companions might well have apprehended that at least grievous hurt would 

be caused to them. If such an apprehension was justified, the accused 
and his companions would have the right to defend their persons to the 
extent of causing death of their assailants.* 

That the person attacked should naturally exaggerate the danger 
is natural, that he should deal with him on that assumption is. 




Alinga) Kunhinayan, I. L. R. 28 Mad. 
454 : see aUo Bbut Nath Dome, IS 
G. W. N. 1180 : 3 I. G. (Gal.) 867 j 
Pachai Goiindan, 26 1. G. (Mad.) 158 ) 
Radhey, A. I. R. 1923 All. 357 ;Akloo 
Mia p. State, A. I. R. 1949 Assam 7 : 
50 Gr. L. J. 557; Allah Ditta v. Emperor, 
A. I. R« 1934 Lah. 696 : 36 Gr. L. J. 
305 : Devuingh Bapusingh 9 . State, 
A. I. R. 1955 M. B. 3? ; 1954 M. 

aL.R. (Gr.) 112: 1954 M. B. L. J. 
(H. G. R.) 908 : 1955Gr. L. J. 471. 
Akloo Mia 9, State, A. I. R. 1949 Assam 


7at p. 8 : 50 Gr. L. J. 557 also 
Ahmad Dine. Emperor, A. I. R. 1927 
Lah. 194 : 28 Gr. L. J. 252 : 100 1. a 
124. 

3. Rahmat AU p. State, A. I. R. 1953 AIL 
338 at p. 339 : 54 Gr. L. J. 725 : 1952 
A. L. J. 609 ; Ghasi Ram p. Stat& 
A. 1. R. 1952 Bhopal 25 : 53 Gr. L. J. 
1366. 

4. Bhartu p. State, A. I. R. 1954 AIL 35 
at pp. 37,38 : 1954 Ck. L. J. 54. 

5. AUm Emperor, A. L R. 1949 

Assam 7 at p. 8 s50 Or. L. J. 557. 
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In Judging the 
necesaity of harm 
courts may make 
allowance for sen* 
tence of persons. 


therefore, not unreasonable. Law presumes every man 
to know the law but it does not presume every man to be 
perfect. In judging of the necessity of harm it makes just 
allowance for the sentiments of a person placed in a 
situation of peril and has then no time to think, whose 
blood is hot, and whose sole object then is to strike one decisive blow so 
as to ward off the threatened mischief. But the right is, nevertheless, a 
right of defence, and it must not be converted into one of reprisal. If the 
person entitled to inflict harm in private defence, inflicts more harm than 
was necessary, the Court may make an allowance for the fact and punish 
him onlyfor the excessive harm.^ Such harm, thoug;h not justifiable would 
probably be punishable as a harm caused on provocation.* 


So where two owners of land found some trespassers threatening 

their possession, whereupon they ran home and brought 
lUuatrative cases. Swords with which they slightly wounded two of the 

trespassers in the land, it was held that the use of swords 
was in the circumstances vmjustifiable, though having regard to the 
provocation received, and the right of private defence in the prisoners, 
they were entitled to a lenient sentence. 


But a person has no right to kill persons found upon one’s land. They 
may be trespassers, or thieves, or even robbers,*^ but criminal trespass and 
theft do not justify homicide unless there was resistance and use of violence. 
AsAlderson, B., said : “A kick is not a justifiable mode of turning a man 
out of your house, though he be a trespasser. If a person become excited 
and gives another a kick, it is an unjustifiable act”.* So Holroyd, J., 
said in another case : “A civil trespass will not excuse the firing of a pistol 
at a trespasser in sudden resentment or anger. If a person takes forcible 
possession of another man’s cloths, so as to be guilty of a breach of the 
peace, it is more than a trespass; so if a man with force invades and 
enters into the dwelling of another ; but a man is not authorised to 
fire a pistol on every intrusion or invasion of his house, he ought, if he 
has a reasonable opportunity, to endeavour to remove him without 
having recourse to the last extremity ; but the making of an assault upon 
a dwelling and especially at night, the law regards as equivalent to an 
assault upon a man’s person, for a man’s house is his castle ; and, there- 
fore, in the eye of the law, it is equivalent to an assault ; but no words 
or signs are equivalent to an assault, nor will they authorise an assault 
in return.”* bo where two persons learn that their land was being 
ploughed up by eight or ten men and thereupon they rushed out with 
spears, and they, after a few words of remonstrance, killed two of the 
trespassers, wounding a third, and it appeared that the latter were 
unarmed and bad oflered no resistance, the Gouit held that the use of 
unprovoked violence resulting in death was wholly out of all proportion 
to the injury done or threatened, and that the act of the accused was 
therefore murder.* The decision in this case turned upon the fact that 
the trespassers were unarmed and offered no resistance. 


The case would, however, be different, where the trespasser attacked 
the owner with a spear, whereupon the owner struck him a blow with a 
lathi which killed him. As Markby, J., remarked : *‘lf the prisoner was 


1. Cy. Jackson. J., in Sohun, 2 W.R. 

59 I Banku Behari, 20 I. C. (Cal.) 
602. 

2. P4r Jackson, J., in Sohun, 2 W. 
R. 60 


3. Ram Prasad, A. I. R. 1919 Pat. 262. 

4. Wild’s case, 2 Lew, 214 | Jhalka 

Tcwari,21 1. G. (Gal.) 382. 

5. Meed’s case, 1 L^. 184. 

6. Gourchan Cbong, 18 W. R. 19, 
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justified m using it at all, surely he is not to be expected on such an occasion 

theforce of hisblow.”! In ^ther 
case the zamindar and his ryots were on bad terms. The former had 

employed a nimber of up-country men to defend his cutcherry threatened 

by the rjiatr One day a pony of Hira Singh, one of such men Ae 
zamndars having strayed into the ryots’ crops, the latter maS^g Airl 
pretext, assembled in large numbers and pursued him, so that he had to 
beat a retreat towards the cutcherry, where he was surrounded by the ryois 
whereupon he shouted for help, which brought to his assistance eight 

^ ‘^tiven back. The had actually 

hrmii^b t when the prisoner rushed into an inner apartment 

brought out a loaded gun and filed off both barrels, killing one man, and 
woimding others. It was held that the prisoner’s act was justifiable, as 
regard to the attitude of the ryots he was justified in believing 

B^t jf^irn or his companions.* 

^t in this case there was a reasonable apprehension of danger, and on 

*at apprehension arising, the firing of a gun was held to be justifiable. 

But if in such a case the gun had been fired at, say, from the distance of 

five and twenty yards before the lyots had entered the cutcherry or 

menaced its peace, the conduct of the prisoner could not have been 
justified.® 


Where the deceased, a sturdy^ dissolute young man, quarrelled with 
the accused, his uncle and the latter*s son, and after an exchange of 
abuse snatched up a heavy jatu (side-post of a cart), three feet long, and 
aimed a blow with it at his uncle and possibly another at his uncle’s 
son whereupon the latter seized a second Jatu, two feet long, and struck 
his assailant two blows on the head, in consequence of which he died, 
it was held that there was an excuse for the right of private defence, and 
that the accused was entitled to be acquitted.^ So was the accused, a 
policeman, who, while conveying a prisoner, was mobbed by a number 
of camel-drivers whose camels were trespassing on the canal banks belonging 
to Government and he discharged his gun either accidentally, or without 
taldng careful aim, wounding one of his assailants.® So while it is a 
legitimate exercise of the right of private defence to seize a thief, it is 
not a necessary consequence of that right that he should get beaten to death, 
unless the thief offers resistance or uses force, in which case even the 
causing of death isj'ustifiable. But where death was involuntarily caused, 
as in holding down the thief by the throat in consequence of which he 
died of suffocation, the Court regarded the death as caused in the 
legitimate exercise of the right, for which the person causing it would 
not beheld liable.® But the case would have been naturally different 
if in such a case the prisoner had strangled the thief after he had been 
secured and was helpless.'*' So where a person found a starved old 
woman cutting his rice, and thereupon he brutally assaulted her, fracturing 
her shoulder-blade and wrists and causing two contused wounds on the 
skull, from the effects of which she immediately died, it was held 
that the injuries inflicted were far beyond what was justifiable under 
the circumstances, and that the act of the prisoner was nothinff short 
of murder.® 

Where the cattle of four boys admittedly trespassed into the accused’s 
field and caused damage, the accused (appellants) had undoubted right to take 

1. Moizuddin, 11 W. R. 41 at p. 42, 5. Mukerji, (1901) P. R. No. 5 

2. Ram Lai Singh, 22 W. R. 51. 6. Kurim Bux, 2 W. R. 12. 

3. Hussaiouddy, 17 W. R. 46. 7. Dhanunjai, 14 W. R. 68. 

4. Puraxi, (1904) Punj. L. R. 49. 8. Gohool Bouree, 5 W. R, 33, 
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measures to protect their foldder and their right extended imder Sec 104 
I.P.G., to causing injuries to the boys short of death. But this right is subject 
to the restrictions contained in Sec. 99. The material paragraph of iat 
section (para« 4) enacts that the right of private clefence in no case extends 
to the inflictmg of more harm than it is necessary to inflict for the purpose 
ofdelence. The harm which the accused caused was the assault on the boys 
If It was shown that an occasion for the assault had arisen, the Court would 
not be justified in nicely balancing the amount of force necessary to repel the 
trespass and mischief. The Court could not be expected to measure out the 
attack proportionate to the needs of the occasion and even if they used more 
force than was strictly necessary, they would be entitled to claim the 
benefit of the exception* At the same time if the circumstances of the case 
show that the occasion to use force had not arisen at all, the use of any force 

on the boys would lose its justification and the 
plea of right of private defence could not avail the accused. The boys must 
have joined with theaccusedin an exchange of some verbal abuses but he 
could not possibly have committed any overt act, which called for the use of 
anyforce. The accused had thereforeno justification for beating the boys and 
the plea of self-defence was very properly lejected.' ^ 

It cannot be said with certainty that the moment the deceased is 
Right of private disarmed all apprehension of danger to the accused necessa- 
dcfcncc is essentia- rily ceases. Hence it must be held that the accused cannot 

feet claim right of private defence after the accused is disarmed 

* . . The question whether the accused had the right of private 

delence is in every case a question of fact to be decided according to the 

cir^mstances of each case and decided cases are not of much help ^ceLt as 

mdicating generally the principle which should be borne in mind in decid- 
ing the question.2 


II a heavy and mechanically propelled jeep was used against an 

alleged obstructor knocking him down and causing him several injuries and 
the right ol private defence was pleaded for this atrocious act, it was held 
tjiat even if such a right existed, to uphold the plea would set at naught the 
limitations imposed by Sec. 99.® ^ 


Where the appellants took their loaded bullock-carts through the 
wheat and gram field of the deceased though there was no right of way their 
act definitely amounted to criminal trespass and mischief and regardless of 
thcamount of loss that was likely to be caused. The deceased had a right to 
dclend his property and to prevent the appellants from causing loss to him * 

The High Court was in error in thinking, that the right of private defence 
had been exceeded. The owner of the land was being assaulted by a number of 

deceased was one of them. The case that deceased 
^d histour companions had come there only to intercede has been rejected and 

J^ceivedi?^''- persons who have 

receivedinjunes in the assault on the prosecution side. It, therefore stands 

K ''"V assaulted by these five persons and it might 

well have been that deceased was the person who was using the bkala. ^ 


I. 


Nagji Kala o. State, A. I. R. 

1956 Sau. 107 at p. 109(D. B.): 1956 
Cir. L. J, 1439. 

Ghoga D. State, A. I.R. 
1955 Sau. 1 atpp. 3,4 (D. B.) : 8 

Sau. L. R. 123. ' 

Marudevi Avva o. State of Kerala, 


4. 


A. I. R. 1958 Ker. 8 at p. 12 (D. B); 
I. L- R. (1957) Ker. 751: 1957 Ker. 

Hukum Siogh ©.State, A. I.R. 1959 
All. 690 at pp. 691-92 (D. B.) ; 1959 
J • 1238* 
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The possibility of the deceased being armed with bhala cannot be 
eliminated. The very fact that the appellant had used his bhala against the 
deceased would go to show that he might have been using a more deadly 
weapon than the others. In any case since the prosecution has not been able 
to show that the deceased was unarmed when he took part in the assault on 
the owner it isdiflScultto say that the appellants had exceeded the right of 
private defence. In any event the benefit of doubt must be given to the 
appellant and he must be acquitted.^ 

It is true that the right of private defence cannot be weighed in a golden 
scale in times of excitement but even so, the facts disclose that the situation 
was not such as would justify making murderous assault on so many persons, 
as a result of which three died on the spot and one died in the hospital the 
same night while fifth had at least grievoushurt. The evidence and circumstances 
clearly show that the appellants* party wanted to make exhibition of force 
and P. W. 3 stated in his evidence that one of them was shouting that the whole 
family of hlansaram would be exterminated. On the evidence therefore it was 
held that even though the appellants had the right of private defence, they 
had exceeded it and there could not have been any reasonable apprehension 
in their minds that such murderous assault was necessary either to save their 
property or to save themselves.® 


The case is, however, different where a person whose property had been 

frequently stolen, resolves to lie in wait with a companion 
Excessive force. thief. At midnight a thief appeared in the 

field and thereupon the prisoner struck him a heavy blow with his lathi 

of which the thief died and the question was whether 
Illustrative cases. the right of private defence had been exceeded. Norman, 

J., held that it had not been. “No man*’, he observed, 
“finding a plunderer in his field by nightin a place, where othersmay be within 
call, is to be expected todealhis blows very gently.” The prisoner was acquit- 
ted.* What difference is there between this case and that of the 
starved old woman cutting rice, it may be asked. But the difference is 
considerable. In the latter case the thief hit was a man and the blow struck 
was single, whereas in the other case the starved woman could not Possibly 
have offered any resistance, and there was no reason to suppose that sfie Had 
other companions. This distinction accounts for the different view taken in a 
similar case The prisoner had his grain stolen on previous occasions. ±le 
was. therefore, watching hisfield on a dark night. He saw the deceased ^t- 
tinehiscorn, a; d so chased him. The deceased ran lus head against a ^ee 
and fell. The prisoner thereupon commenced to hit him recklessly with a 
fair-sized stick and fractured his skull in two places causing death. It was 
held that the injury caused was quite unnecessary after the deceased was 
helpless but that, inasmuch as it was provoked by the previous thefts from 
which the prisoner had suffered, he was enti tied to some leniency. The accused 
who was trying to smuggle opium was entrapped by the Excise InspectOT 
assisted by his peon. The inspector ordered the accused to stop and fired 
two shots to frighten him. The accused thereupon turned round and stabbed 
the inspector with his sword. He was then arrested and while the peon was 
disarming him the accused wounded him also with the sword. He was arraig- 
Tkedfor wounding the two but the Court acquitted him of causing wound to the 
inspector on the ground that the shot fired athim nught reasonably have 
caused the apprehension of death or grievous hurt in the accused who was. 


Hira Rai r. State of Bihar, A. I. R. 
1972 S. G. 244 at p. 246. - , n 

Sivapada Senapati r. State, A. x. «• 


1969 Cal. 28 at p. SI 
S. Mokee, 12 W. R. 15. 
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however, g^lty of wounding the peon who was justified in arresting him t 

'Si. .t?,r 

sHH''-'- ■ ■■ - -u- 

two men are fighting together it is extremely hazardous to con lecture 
as to their relative positions from the nature of the iniuries received 
the combatants are constantly changins their nositmns with 

ffuggle.s When accused has cl^rly^estebUshed 
his light ofpvivate defence, the fact thata shot fired by him entered birW 
^ leg of the complainant cannot by itself show tha^t the rigL was exc^^e^erf 
When &ing at the crowd some of whom were advancing and some^ere retren)' 
mga shot may very well hit one of the retreating permns. TW I 

indicate that person thereatened by the crowd v^s exceeding the 
private defence. Again, the complainant may have ji*st tinned awav at tl*^^ 

thus causing the buHet t^enter th^bak of 

would be circumscribing the right of private defence of the 

lous and unjustifiable ?estiictions if it were to b^Lld Aat 

attacked had managed to obtain the weapon from the grasp of the attae£^^^S^ 

rttIZ*rV°'" thatweapon^n his defenci inVder topre^^^^^^^^^ 

attacker from regaining possession of it ® prevent tJie 

attacked the debtor, whereupon^ reUtion'of 'thT deMoTs"lru<*^^ 

Si! i' ri s site i i“ -■ 

act of the dead oerson himself th ” ^ marpit hi ought about by the illegal 

deceased happen^ of Tlie 

"in teitetesiiteE'tefi'n'. iteii'a 
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Da, 54 I. O. (U. B.) 577. 
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that an average man would weigh the means that he intends to adopt at the 
spur of the moment for self-defence in golden scales, though the counter-attack 
should not be out of all proportion to the force employed in the original 
attack*’.^ 

Section 59, Criminal Procedure Code, however only entitles a private person 
to arrest any person who in his view commits a non-bailable and cognizable 
offence. A person was not entitled to arrest the accused. The accused was entit- 
led in the circumstances to exercise the right of private defence of his person. 
In such a case the right of private defence was undoubtedly exceeded, but it 
cannot be said that it was exercised in such a manner as to take the matter out 
of Exception 2. That means that the offence was not murder but culpable 
homicide.® In a Lahore case, the deceased grappled with the accused and 
threw him to the ground. The deceased dropped his dang and was unarmed 
while grappling with the accused. The accused then struck the deceased blows 
with his knife and the latter died due to shock and internal haemorrhage. It 
was held that the accused in causing death of the deceased exceeded his right of 
private defence.® When there is a free fight between two persons or parties no 
right of private defence accrues to cither of them.^ Where the deceased called 
the accused a rustic in an alteration at the accused’s shop and while he was re- 
turrung the accused hit him with a bamboo stick, it was held that the accused 
exceeded his right of private defence.® Where a person along with others went 
to the accused, obviously not for any innocent intentions and caused injuries to 
the accused who along vsdth his brother in self-defence attacked and caused him 
32 injuries, none of them being on any vital part of the body although the accused 
was armed with deadly weapons which indicated that he never wanted to deal 
with him in a manner not warranted by the exigencies of the occasion, it was 
held that it could not be said that he exceeded his right of private defence.® 
The case is the same where the party of the accused went to the place knowing 
that they would meet opposition and taking with them a large body of men to 
defeat that opposition, the party of the prosecution incidentally appear to have 
done exactly the same thing.’ In the case of Ramjilal v. Emperor,^ the whole 
party were preventing the release of a woman and there was nothing whatso- 
^er to showthatshewouldhave been released if the persons injured hadnotbeen 
attacked. It was obvious that there was a free fight with lathis. Two of the 
appellants Nawal and Ramjilal were injured in the same way as the persons on 
the other side. It was certainly true that they had between them fewer injuries 
than the others but the difference was not great. The nature of the injuries was 
the same, that is, they were the injuries caused in a lathi fight, contusions and 
contused wounds on the head and other parts of the body. It did not appear 
that the applicants continued to beat the other side after the woman had been 
released. Held that the applicants had not exercised their right of private 
defence in this matter. They were not guilty of any offence. Lathis are deadly 
weapons. V^en peaceful citizens are attacked by a body of men armed with 
suchweapons it cannot be said that the right of private defence has been exceed- 
ed if those attacked in their turn, use similar weapons in their defence ; nor can 
it be said if in using these weapons one of the aggressors is Irilled that he would 
necessarily be exercising the right of private defence. If a man is attacked by 


1. Allah Ditta v. Emperor, A. I. R. 1^34 
Lah. 696 at p. 697. 

2 Abdul Aziz i>. Emperor, A. 1. R. 1933 
Pat. 508 at p. 511 : 148 I. G. 374. 

3. Wa^zir Muhammad v. Emperor, A. I. R* 

1933 Lah. 1048 at p. 1049, 

4. permeahri Das v. Emperor, A. I* R* 

1934 Lah. 332 at p. 334 ; 35 Cr. L* J- 

1319 . 


5. Wahengbam Kokngang Singh v. The 
Manipur A dminis tration, A. I. R. 1968 
Manipur 55 at p. 57. 

6. Mohanlal v. State of Haryana, A. I. R- 
1968 Punj. 467 at p.469; Jai Dev p. State of 
Purjab, A. I. R. 1963 S. G. 612. 

7. Matte Mandal p. Emperor, A.I.R- 1934 
Pat. 189 at 191 ; 33 Gr. L. J. 509. 

8. A. I. R. 1935 AU. 913 at p. 914 s 158 

i. g. 1049. 
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another armed with such a weapon he cannot bs sure that the intention of the 

is entitled in his own defence to take every 
precaution that he is not killed, even if that entails killing his adversary. These 
cases ought not to be weighed too nicely.^ 

In Nakafodi v. State^^ a case of self-defence was made out in the evidence 
But the blow which caused the death was on a vital part of the body when the 
deceased was armed only with a lathi. Held that it was a case of exceeding the 
right of private defence. The accused could have disabled the deceased by 
giving the blow on the leg or on the hand. The accused was guilty of culpable 
homicide not amounting to murder as the case fell under Sec. 300, Exception 
II, I. P. G. 


Illustrative cases. 


No man has a right to kill a thief any more than a trespasser 

His right extends to the protection of his person and 
the recovery of his property and no force not necessary 
for that purpose is justifiable. So where the owner found a thief 

Unjmtifiabk forc«. house-breaking by night in his house who 

* upon being detected was endeavounng to escape (but which 

was not likely), and the accused sent for a kodaleeWith. the express object of 
killing him and on the kodalee being brought killed him on the spot, he was con- 
victed but his sentence was mitigated by the Local Government.® It will be 
observed that in this case the kilUng was on purpose, and done with a weapon 
not ready to hand or seized by the prisoner, and used in theheat of sudden passion. 
The thief was lulled while lying prostrate on the ground held by the accused 
who had other assistance available to prevent his escape. All these facts clearly 
showed that the killing was wholly unnecessary to prevent his escape. The 
accused was, therefore, technically guilty of murder in cold blood, but inas- 
much as his object in killing him was probably to prevent his escape and inas- 
much as his act was done in the undoubted belief that the accused had that 
right, the Court, while convicting the accused, commended these considerations 
to the mercy of Government who gave effect to them by commuting the sen- 
tence passed to one year’s rigorous imprisonment,* Another case illustrates 
the wording of the opposite rule. There a thief was caught house-breaking by 
night with half his body and his head through the wall of a house occupied by 
none but women, except the prisoner and his young son who was an idiot. The 
prisoner awoke and seizing a pole-axe which was handy, seized the deceased by 
the hair, struck him five times on the neck, and in fact, nearly beheaded him. 
It was held that the accused had exceeded the right of private defence and* 
that he was, therefore, guilty of culpable homicide not amounting to murder 
as his case fell within Exception 2, Sec. 300 of the Code; but having regard to 
the fact that the accused had not deliberately chosen the dangerous weapon 
that he was unassisted and that the alarm and excitement produced by his deter- 
mination to defend his house and his family to the very death, might have, undei 
all the circumstances, led any one to use greater violence than was absolut dv 
necessary for defence, the Court felt justified in passing the light sentence of 
four months* imprisonment.® 

But where the correction was notonly excessive but cruel, mitigation was 
considered as out of question. Wliere, for instance, a parkcr fiadiii<T a boy 
stealing wood in his master’s ground, beat and tied him to a horse’s fail and 
the horse, having taken fright, ran away dragging the boy till his shoulder was 
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Man Singh v. Emperor, A. 1, R. 1933 
401 at p. 403 : 34 Gr. L. J. 765 ; 
144 I. G. 583. 
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Dueran Geer, 5 W. R. 73. 
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broken, of which he died, it was held that die o^nce was murder, for it was not 
only an illegal, but a deliberate and dangerous act, and the correction was both 
excessive and savoured of cruelty.^ The plea of provocation will not avail 
where express malice be proved, as where a person declares that he will take his 
life, in which case death will be attributed to his previous intention and not to 
the passion that the provocation may have suddenly aroused.® In the result 
he was convicted of culpable homicide and sentenced to one year’s rigorous im- 
prisonment.® It would seem that the mere fact that a thief is armed isnot 
sufficient to cause a reasonable apprehension of danger, so as to let in the right 
of private defence. The accused at night found a man in his held stealing melons. 
He challenged him, but the man made no answer but ran away, whereupon 
the accused pursued him into a deserted village, andcoming up with him first 
struck him a blow on the cheek with his sword, and when the man suddenly 
turned round, he struck himanother blow, whi<fii proved fatal. The accused 
believed that the deceased was armed with a knife and had turned round to 
stab him, but it washeld that the supposition of the accused that the deceased was 
armed with a knife was insufficient to give rise to any right of private defence in 
the absence of any threat or attempt to draw the £iife for the purpose of 
attacking the accused with it. As the deceased had not stolen proper ty in the 
accused’s possession, theright of private defence of recovery of property did 
not continue until the wounds were inflicted. The accused’s act, therefore, 
amounted to murder.® 

So where a Magistrate erroneously ordered the attachment of paddy pm- 
porting to act under Sec. 145 of the Grinunal Procedure Code, and the police 
officer intimated to the accused, that in taking charge of the crops, they were 
only carrying out the order of the Magistrate, whereupon the accused pushed 
and jostled the constables brandishing their sticks, and then confined them for 19 

hoursinaroomwithoutfoodanddrinkjit was held that the action of the peti- 
tionerswas violently aggressive, and not merely self-defensive, and that they 
were not therefore protected.® 

22. Limits of the rule. — There can be no right of private defence where 

there is no violation of a legal right. Where a girl who had 
No right of private been previously betrothed to one A was afterwards betro- 
defence if no thed to another JB, whereupon A eloped with the girl 
violation of legal accompanted by two servants, the party were, however, 

intercepted by C, a party of the girl’s father who seized 
.4’s horse to prevent his riding away with the girl, whereupon .4 and his 
servants attacked and struck C. It was held that A had no right to attack C, 
and that the mere fact that he apprehended a general attack upon his 
party by C did not let in that right.® In another case, the proved facts of 
the case disclosed that the accused was in intrigue with one A*s wfe, who one 
night left her husband to visit the accused, who was then sleeping 80 paces 
distant from ^’s lodging whereupon A understood the purpose of her visit 
and followed her with a hatchet with which he attacked and wounded the 
accused, who thereupon stabbed A with a knife in the heart, instantly killing 
him for which he was prosecuted for murder. In the original Court he denied 
his intimacy with A's wife, and all knowledge of the transaction, but on the facts 
being found against him, he contended on appeal, that even if the facts be foit^« 
to have been as alleged, his act was justifiable homicide in the exercise of the 


1. Holloway, Gro. Gar. 131 : 1 Hawk. P. 
G., c. 39, Sec. 42 ; 1 Hale P. G. 453; 
1 East P. G., p. 237; see Post., 293. 

2. 1 East D. G. P. 224; see Sec. 302 Gomm. 

3. Bag, (1902) P. R. No. 29, distinguishing 


Mokee, 12 W. R. 15. 

4. Gulbadan, (1885) P. R. No. 25. 

5. Bbola Mahto, 9 G. W. N. 125 at p. 
Shurfooddin, 13 W. R. 64. 

6. Gurdeit Singh, (1872) P. R* No. 12. 
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right of private defence, but it was held that the accused had failed to establish 
any circumstance establishing the necessity of killing A which it was upon him 
to do, and that the plea could not be availed of.^ So where the complainant’s 
party had seized the accused’s cattle after they left their field which they had 
no right to do, whereupon the accused resisted, killing one of them, it was held 
that the accused party did not constitute an. unlawful assembly, and only the 
person who had inflicted the mortal wound was liable for it.® 

100. The right of private defence of the body extends under 

When the ri ht of restrictions mentioned in the last preceding 
privTte defence or scction, to the Voluntary causing of death or of 
the body extends to any Other harm to the assailant, if the offence 
causing ea . which occasions the exercise of the right be of 
any of the descriptions hereinafter enumerated, namely,® — 

First — Such an assault as may reasonably cause the appre- 
hension that death will otherwise be the consequence of such 
assault; 

Secondly — Such an assault as may reasonably cause th^ 
apprehension that grievous hurt will otherwise be the con- 
sequence of such assault ; 

Thirdly — -An assault with the intention of committing rape ; 

Fourthly — An assault with the intention of gratifying un- 
natural lust; 

Fifthly - 
abducting; 

Sixthly assault with the intention of wrongfully con- 
fining a person under circumstances which may reasonably cause 
him to apprehend that he will be unable to have recourse to the 
public authorities for his release. 


An assault with the intention of kidnapping oi 




1 . 

2 . 

3 . 

4 . 

5. 

6 . 

7 . 

8 . 
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9. \Vbat is a reasonable danger ? 


10 , 

11 . 

12 . 

13. 

14. 

15. 


Burden of proof. 

Assessment of evidence. 

Gases on reasonable apprehension o» 
death or grievous hurt. 

Rape. 

Abduction. 

Wrongful confinement. 


Analogous law. 

Principle. 

Meaning of words. 

Scope ard applicability. 

Justifiable homicide. 

Reasonable apprehension of danger. 

Instances of justifiable homicide. 

Homicide : — When there is no right of 
private defence. 

1. Analogous law.— This section is generally in accordance with English 
law under which the offences named in the section have been held to offer suffi- 
ciently grave provocation so as to justify homicide. 

2- Principle. — ^Homicide is justifiable only upon the plea of necessity 
and such necessity only arises in tlie prevention of foi ciblc and atrocious crimes. 
This section lays down what is the law in England that a person upon whom a 

felonious attack is first made is not obliged to retreat, but may 
English law. pursue the felon till he finds himself out of danger; yet if the 


1 . 

2 . 
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felon be killed after he has been properly secured and when the apprehension of 
danger has ceased, such killing be murder; though perhaps, if the blood were 
still hot from the contest or pursuit, it might be held to be only manslaughter 
on account of the high provocation.^ This is the lule here enacted. 

Under the last section two things curtail the defender’s right, 
Four restrictions, (t) facility of recourse to the public authorities and 

(»‘) the rule that the harm caused should be preventive and not 
punitive. These two rules still apply to this section, as do also the other two 
restrictions specially made in favour of public servants or others acting under 
their direction. Subject, then, to these four restrictions, a person may even take 
human life to save human life or liberty or dishonour of the kind which is 
deemed even as a greater calamity than death. 

3* Meaning of words. — ‘‘‘Voluntary causing of death**, which may more- 
over be intentional. “Or of any other harm to the assailant** : The word “assail 
ant” would here include also his confederates. If a man is surrounded by two 
brigands, one of whom deals him a deadly blow then runs away, leaving the 
other to finish him,could it be said that his light was only againsthim whohad 
hit him, and run away ? “If the offence ... .such an assuaW* : There must 
heat least an assault b::fore the commencement of the right under this sec- 
tion. “Under circumstances which may cause him to apprehend**, which will depend 
upon the means of his knowledge, and the manner and nature of his captivity. 

4. Scope and applicability. — Under Sec. 100, Indian Penal Code, the 
right of private defence of body extends to causing of death if there is reasonable 
apprehension that giievous hurt would be the consequence of the assault.^ 
Section 100, I, P. G., provides the circumstances when the right of private 
defence of the body extends to the voluntary causing of death. This section 
provides for a right of private defence to the voluntary causing of death or of 
an> other harm to the assailant, if the offence which occasions the exercise of the 
right is such as may reasonably cause the apprehension that death will other- 
wise be the consequence of such assault.® Section 100 provides inter alia that the 
right of private defence of the body extends under the restrictions mentioned in 
Sec. 99, to the voluntary causing of death if the offence which occasions the 
e^^cisc of the right be an assault as may reasonably cause the apprehension 
th^ grievous hurt will otherwise be the consequence of such assault. In other 
words, if the person claiming the right of piivate defence has to face assailants 
who can be reasonably apprehended to cause grievous hurt to him, it would be 
open to him to defend himself by causmg the death of the assailant. 

In a well-ordered civilised society it is generally assumed that the State 

would take care of the persons and properties of individual 
Doctrine of citizens and that normally it is the function of the State to 
private defence. afford protection to such person and their properties. This, 
however, does not mean that person suddenly called upon to face an assault 
must run away and thus protect himself. He is entitled to resist the attack and 
defend himself. The same is the position if he has to meet an attack on his 
property. In other words, where an individual citizen or his property is faced 
with a danger and immediate aid from the State machinery is not readily avail- 
able, the individual citizen is entitled to protecthiraselfand his property. That 
being so, it is a necessary corollary to the doctrine of private defence that the 
violence which the citizen defending himself or his property is entitled to use must 


1. Dig. Chap. XV, Sec. 2, Art, 21; First Gr. L. J. 931 at p. 936. . 

Report, Sec. 157. 3. Sivapada Sen^ati v. State, A.I.R. 1969 
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not be unduly disproportionate to the injury which is to be averted or which is 

reasonably apprehended and should not exceed its legitimate purpose. The exer- 
cise of the right of private defence must nevci be vindictive or malicious. 

There can be no doubt that in judging the conduct of a person who proves 

. r . , r ^ right of private defence, allowance has neces- 

*P be made for his feelings at the relevant time. He 
not be unreasonable laced with an assault which causes a reasonable apprehen- 
vindication. sion of death or grievous hm t and that inevitably creates 

in his mind some excitement and confusion. At such a 
moment, the uppermost feeling in his mind would be to ward of the 
danger and to save himself or his property, and so he would naturally be 
anxious to stiike a decisive blow in exercise of his right. It is no doubt true 
that in striking a decisive blow, he must not use more force than appears to be 
reasonably necessary. But in dealing with the question as to whether more 
force is used than is necessary or than was justified by the prevailing circum- 
stances, it would be inappropriate to adopt tests of detached objectivity which 
would be so naturalin a court-room, for instance, long after the incident has 
taken place. That is why in some judicial decisions ithas been observed that 
the means which a threatened person adopts or the force which he uses should 
not be weighed in golden scales. To begin with, the person exercising a right 
of private defence must consider whether the threat tohisperson or his property 
is real and immediate. If he reaches the conclusion reasonably that the threat 
is immediate and real, he is entitled to exercise his right. lit the exercise of 
his right, he must use force necessary for the purpose and he must stop using tlie 
force as soon as the threat has disappeared. So long as the threats last and the 
right of private defence can be legitimately exercised, it would not be fair to 
require, as Mayne has observed, that “he should modulate his defence step by 
step accoi ding to the attack, b-fore there is reason to bdievc the attack is over”. 
The law of private defence docs not require that the person assaulted or facing 
an apprehension of an assault must run away for safety. It entitles him to 
defend himself and law gives him the right to secure his victory over his assailant 
by using the necessary force. This necessarily postulates that as soon as the cause 
for the reasonable apprehension has disappeared and the threat has either been 
destroyed or has been put to rout, there can be no occasion to exercise the right 
of private defence. If the fiangcr is continuing, the right is there; if the danger 
or the apprehension about it has ceased to exist, there is no longer the right 
of private defence (vide Secs. 102 and 205 of the India Penal Gode).^ 

The right of private defence of person under this section arises only when 
the offence which occasions the exercise of the right is one of the descriptions 
mentioned in the section. Each of th:: six clauscsin Sec. 100 speaks of an assault 
which is an offence against the human body under Sec. 352 which occurs in 
Onaptcr XVI of the Penal Code dealing with offences affecting the human body. 
Belore the extended right under Sec. 100 can arise there has to be an offence of 
assault and this assault lias to be one of the six types mentioned in the six clauses 

of the section. So the right of private defence arise against 
AU the six clauses human body, namely, assault, and if the assault of an 
of the section deal aggravated nature as enumerated in Sec. 100, the section 
with offence of assault, provides that tbe right extends even to the causing of death. 

- In describing the nature of the assault some clauses use words 

wnicn themselves denote offences such as “gricvoushurt”,“rapc” “kidnapping” 

wrongfully confining”; but this docs not mean that the intention with which 
the assault is committed must always be an offence in itself, while in other 
^a^es the words used to describe the intention do not themselves amount to 

I. Jai Dev State of Puujab, A. I. R. 1963 S. G. 612 at p. 617 : 1963 S. O. O. 66 
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an offence under the Penal Gode.^ Section 100 prescribes the extent of the right 
of private defence of the body to the voluntary causing of death or any other 
harm to the assailant if the offence which occasions the exercise of the right is 
inter alia “such an assault as may reasonably cause the apprehension that grievous 
hurt will otherwise be the consequence*’. It has to be borne in mind that the 
assault referred to does not mean the assault, if any, already committed, but 
it is the assault of which an apprehension can reasonably be caused and that 
assault must be one which would amount to an offence. The right is a defen- 
sive one. It is granted to a citizen to be exercised for the purpose or preventing 
an offence affecting his body being committed. It is not as it is sometim-s 
misconceived a right of retaliation against the completed offence of assault.* 
Where a defendant charged with murder asserts that he killed in self-defence, 
his state of mind at the time of the killing becomes material, and an important 
element in determining his justification is his belief in an impending attack by 
the deceased. The reputation of the deceased for a violent, dangerous or tur- 
bulent disposition is thus a circumstance which would cause a belief. Lumpkin, 
J., in Monroe v. State,^ observed : 

“Reasonable fear, under our Code repels the conclusion of malice; 
and has not the character of the deceased for violence much to do in 
determining the reasonableness or unreasonableness of the fear under 
which the defendant claims to have acted? Does it make no difference 
whether my adversary be a reckless and overbearing bully, having a ear 
lost to all social ties and order and fatally bent on mischief, or is a man of 
Quaker -like mien and deportment, one who never strikes except m 
defence and then evincing the utmost reluctance to shed blood? Who, 
knowing the character of Xyd the pirate, or of the in famous John A, 
Murret; would not instantly, upon their approach armed with deadly 
weapons, act upon the presumption that robbery or murder or both were 
contemplated? We apprehend that the imminence of the danger, as 
well as the chances of escape will depend greatly upon the temper 

and disposition of our foe.” 

The Drevious relationship between the deceased and the accused and the 
^ceSs aggressive teiA^perament and disposition sho^ in his conduct of 

[mpending danger to life accompaniei? with httle chance of esca^. 

Mere express de6nite conc^- 

Law will always • what extent she had the light, is rather risky, 

make allowance for ^ threat not carried Out and later completely abandoned, 

followed by ’the retracing of steps by the threatened would 
J"me to a^nk. not justify any assault fr^ the person threatened, as he 

must have been convinced that the person threateningdid not mean to carry out 

the empty thieat.^ • 

Tlie accused can exercise the right to avert the peril to her life by com- 

disab g to^inflict assault on hei the apprehension of grievous 

mt colw not be'aTerted" In unequal fight of the Idn/gie weaker's instinct is 
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to loose no opportunity and to leave no stone unturned to avert the peril to life * 
It is not correct to say that a person apprehending danger to life or grievous 
hurt should inflict an injury of the same nature to the assailant as was caused to 
him. Under Sec. 100, Indian Penal Code, the killing of an assailant is justified 
when the victim of the assault apprehends either death or grievous hur^ The 
only restriction imposed is that the person exercising the light should not use 
moie force than is reasonably necessary and should not inflict an injury out ofall 
proportion to the injury which he received or which he was threatened with. 
When the assailant is killed by the vietim exercising his right of private defence a 
conviction of the victim under See. 304 of the Penal Code is not iustified and he i 
entitled to an acquittal.3 


The party of the prosecution assumed the role of aggressors and b^at the 
accused party and further threatened to cause serious and grievous injury. The 
accused stabbed the deceased purely in self-defence. He was prompted by 
instinct of self-preservation. Held that the case came under either of sub-clauses 
(I) or (2) of See. 100 and the accused was not gudty of off‘ncc. 


In any event the right of self-defence has b-en exceeded and the beatin" 
with the sticks by thr party of the prosecution and tlie further threat to do so did 
not warrant the stabbing by the first accused. TJie law docs not require a citizen 
to behave like a rank coward on any occasion and if a person is attacked with 
sticks he need not run away, and he would be perfectly justified in the eye of law 
if he holds his ground and delivers a counter-attack, if the accused party is attack- 
ed by a party of m<‘n ai m^d with sticks, and having no alternative but defend 
himself to the best of his abili ty, the accused retaliates, he clearly acts in private 
defence, although in doing so he may inflict an injury which may prove fatal. 


No hard and fast i ulc can be laid down to determine the amount of harm 
, which is legally justifiable or permissible in law under the 

riUc fm-VvLnficatkn of the right of private defence. Individual cases will 

of amount of harm, considered on its own peculiar facts. Section 100 

docs not require as a condition precedent that grievous hurt 
must be actually caused by the assailant or the right of private defence to come 
into play. The section only piovl<les that the person claiming the right of private 
defence must be under a bona fids apprehension or fear that death or grievous 
hurt would otherwise be flic consequence of the threatened assault, if*he docs 
not defend himself.^ {See also under “What is reasonable danger*’.) 


5. Justifiable homicide. — Homicide In self-defence is justifiable under 
this section subject only to tlic restrictions contained in the last section. Conse- 
quently it may b t justifiable irrcsp.'ctivc of th.- fict that the party killing was 
guilty of an assault, or was engaged in an unlawful contest, pvovldecl (i) that the 
party killing did not cither commence or provok- the attack with intent to kill 
or do gi'icvous bodily harm; {ii) that ho dcclin-d farther conflict, and quitted 
anclrctieatcd from it so far as was practicabl • wdh safety; (Hi) that he killed the 
assai antbccause he had reasonabl*'^ causf^ for b •liev.ng 1 1 to b ! necessary todoso, 
in order to avoid imm- diatc d-athd or the other off nces lierc enum'rated. A 
pi 1 son who appi ehends that his lif' is in d.in:;'T or hishoi.ly in risk of griewons 
hurt IS entitled to defend it by kdlhig his assailant, nut in order to justify his 
act tiic apprehension must liave b- r-u reasonable, and the violence used not 
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more than what was necessary for self-defence,' Nor should it be used towards 
person unconnected vsdth the assault, actual or threatened.* 

Self-defence within well-defined limitations is the natural and inalienable 
right of every human being. It is the primary law of nature and is founded on 
necessity and is not superseded by law of society although curtailed thereby. 
Though abridged, the right cannotbe abrogated. The exercise of the right with- 
in a circumscribed ambit is recognised from ancient times. 

**Quamvis vim vi repellers omnes leges et omnia jura permittunt, tamen id debei fieri 
cum moderamine inculpatae tutelae, non ad sumendam vindictam,sed ad propulsandam in- 
juriam. (Although it is lawful to repel force by force, nevertheless this ought to 
be done with the moderation of blameless defence, not for taking revenge but for 
repelling injury.)** 

According to the ancient law-givers of India, homicide was permitted if 
committed when danger to life was feared (SITOF ^5) Manu enjoined resort 
to arms in self-defence <Tf^T?5f ) (Manu 8.348-349). But in case 

the assailant had desisted before striking, he was to be captured, and not killed 

H 3^; ^*Tci:) (Katyayana in Smritichandrika, p. 729). For other instances, 
references made to the Hindu Law in its Sourcess by Ganganatha Jha, page 541 
et seq. 

Law permits taking of the life of another for prevention and not for punish- 
ment. It is a right essentially of defence and not of retribution. The right of 
self-defence is exerciseable in the face of actual or inmiinent danger. It is avail- 
able only to those who act honestly and in good faith. In no case, can it be 
employed as a shield to justify aggression. The accused cannot invoke self- 
defence as a device or pretence for provoking an attack in order to slay his assail- 
ant and then claim exemption on the ground of self-defence. 

The necessity justifying exercise of the right must be urgent and the danger 
of loss of life or gieat bodily hatm, imminent. The right exists if the attack 
is either actual or threatened. The courts will naturally view the circumstances 
from the standpoint of the accused and not from that of a cool bystander. In 
order to justify the taking of life on the ground of appearance of peril, the appear- 
ance must be real, though not the peril. The act of killing must be committed 
because of an honest and well-founded belief in the imminence of danger and not 

in a spirit of revenge. 

Law allows resort to force to repel force vim vi repelUre^ licet but this should 
be done not for taking revenge but for warding off the injury non ad sumendam 
vindictum sed ad propulsandam injuriam. Right of self-defence is not available to a 
person who resorts to retaliation for past injury but to him who is suddenly con- 
fronted with the immediate necessity of averting an impending danger not of his 
creation. The necessity must be present, real oi apparent, before the antagonist 
can justifiably be deprived of his life. The right of self-defence commences 
when necessity begins, and ends when necessity ceases. 

As to the quantum of force that might be employed, that would depend 
upon the nature and the fierceness of the assault and the ordinary rule is that the 
force used should be proportioned to the force of the attack or the threatened 
danger. It must be such as the circumstances reasonably indicate to be neces- 
sary for self-defence. Differences of age or physical strength apart, an assault by 
an unarmed person is not permitted to be repelled by causing fatal injuries with 
a deadly weapon. 

Of course, the courts do not esqpect a person assaulted to modulate hij 
defence step by step according to the waxing or the waning tempo of the attack. 


1. Kuppa Samier, I. L. R. 28 Mad. 454. 


2. Narain Das, I. L. R. 3 Lab. 144. 
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Once the assault has assumed a dangerous form, courts make all reasonable 
allowances m favour of a person, who in fear of his life or limb, gives harder blows 
than appear necessary to a calm spectator watching from safe distance Xt 
accused person when placed in such a predicament, is not expected to maintain 
angfroid and remain composed and unperturb:;d. To use the words of Holmes 
J., detached reflection cannot be demanded in the presence of an uplifted knife” 

mile the law does not expect from the man whose life is placed in danger 
to weigh with nice precision the extent and the degree of the force he emnlovs 
m his defence, the law does insist that person claiming such a right does not resort 
to force, which is out of all proportion to the injuries received or threaten-d and 

farmexcessoftherequirementsofthecase. In certain eventualities,i?isThe^^^^^^ 

Tn J fltal?nhfrv''^U'^ " before inflict- 

seff.defence'''be"ing^iyd ”ecessr,;.°''°""^" 

purses equally feasible, open to a person, one i^ading t^^ndT e otW f. o™ T 

biows'"''Th'e‘^sr- his ground and inffict counto 

to the’dit^^l^” wall” or “retreat 

totheditch was thus expressed in the words of Blackstonca— 't^treat 

assaulted must, therefore, flee as far as he convenlVn^I 

enormtrbo^dl?;f.:r^Tw%rn^rK 

ofunivS -- ii 

prrmi]^sor"Xemh ^ his own 

and (4) there mu^hav b ” or esoape V.y ^ rip 'at': 

defence as contained in d,irscc1ion‘'fr,ro\ffcrcnP^^ P' '''‘‘te 

No, aceSffig'* d.e “‘^'tick'''°w'w ''dte' as ’"Tt'T 

nuance of danger but assumed a dangerous foiiii ov.r^/ 11 assault has once 
a reasonable appre- for oiif- w7,o ^ allowance should be made 

tension of such “o, witli the instinct of scll-orcsei v iHr,,, c, 

danger. upon him, pursues iiis defence a little C her Z.. / ® 

perfectly cool bystander would seem ah^n't^i v tcL.^b! 

335 a, p.^43®‘* N921) 256 U S. 3. Balbir Singh r. State, A.I.R. r 059 Pu„j 332 

Bk. 4, p. 185. mTcr l! j^fi = ®‘ '’“"j' ^ 2 


Four cardinal 
conditions for 
j^tifying sclf- 
aelence against 
manslaughter. 
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To say that an accused when he was attacked suddenly and fiercely, could, with- 
out resorting to his right of self-defence, have sought the assistance of by-standers 
to save him from the apprehended danger, is, to say the least of it, a counsel of 
perfection. Thus, where the accused being throttled by the deceased, pierced 
a knife which happened to be in his pocket into the abdomen of the deceased and 
the injury proved fatal, his case is covered by Sec. 100 and he cannot be said to 
have exceeded his right.^ When it is found that there was a definite attempt 
on the part of the deceased to kill the accused with a falsia, the accused would 
be perfectly justified in resisting the aggiessive attack on him by taldng xhcfalsia 
out of the hands of the deceased and inflicting injuiies on him to the extent that 
might be required according to his assessment of the circumstances at the time 
for the purpose of preventing any further assault on himself by the deceased. If 
in the course of it he Idlls the deceased who was the original aggressive party, 
the present section would completely protect him. While no doubt it is true 
that the exer ci se of the r i gh t of private defence subsi sts only so long a s an apprehen- 
sion of the aggiessive attack continues, it isalso wellsettled that a person in the 
position of the accused at the time when he had to face an aggressive murderous 
attack by the deceased and who had to sti uggle with him in order to get posses- 
sion of the falsia which was used against him, cannot be expected to exercise 
any cool judgment in the situation. His responsibility is not to be judged by 
any mere meticulous standards.^ In Pbeli v. State the accused and the deceased 
had been exchanging abuses for sometime. It was the deceased who give the &st 
blow to the accused with the lathi and the accused hit backon the leg with 
tine swoid that he happened to have in his hand. Held that the intention of the 
accused was to disable deceased, who was still armed with the lathi. The 
apprehension that had arisen in the mind of the accused must still have conti- 
nued for deceased was still in possession of the lathi. The blow given by the 
accused was justified. This was a clear case in which the accused was entitled 
to the benefit of private defence of his own person. “Where the assault has 
once assumed a dangerous form, every allowance should be made for one, who 
wi th the instinct of self-preservation strong upon him, pursues his defence a Mtle 
1 ui ther tha n to a pci feclly cool by-stander would seem absolutely necessary. The 
question in such cases will be, not whether there was an actually continuing 
danger but whetlicr there was a reasonable apprehension of such danger. 


In a case fi om Bui ma the deceased C, who was going on a cart, met one 

A, whom he. asked, “Is that you“, and on his replying 
'^xample 5 in the affumative he commenced to abuse Inm and kicked 

him Tlic latter (A) then called out to one B, who ran up 
Mtl. ^ boule vn hand with whicli he stiuck C. C then slashed A with his dah 

^ftei which he turned on I? and slashed at him with it. 'rhe injury caused to .4 

s slight but the blow given to B cut olf three ofhis fingers. A thereupon took 


\ Aliimal Kunhinayan v. liinpcrcr, I.L.R. 

‘ 28 Mad. 454: 3 Gr. L. J. 43; ^ al^ 

Ni&ar Hussain Emperor, 1. K,* 
\942 Oudh 147 : 198 1. G. 819 : 43 
G. 1. J. *130 : 1941 O. W . N. 1331: 
1 LK. 18 Mad. 454, foil. Kas.lii Ram 
Stale, A. 1. R. 1951 Bhopal 2 : 52 Gr. 

I T 1246;Khetri Bewa i». btate, /\. 1. R. 
1952 Orissa 37: 17 Cut L. 1. 220; Ratau 
Munda v. Stale, A.l.R. 1951 Orissa 24 d; 
52^ L.J. 685: 16 Gut. L.T. 227; Mst. 
Sbaku t;. Grown, A.I.R. 1951 Nag. 349: 

I L. R. n951) Nag. 508: 6 D. L. R. 
(Nai.) 106: 5 A. I. Gr. D. 374: 1951 
N. L. J. 252| Madbava Kurop 9. State, 


A. I. R. 1953 T.-G. 340 : 1953 Ker. L. T. 
31. 

2 Ratna Munda o. State, A. I. R. 1951 
Orissa 245 at p. 247: 52 Gr. L. J. 685 : 
16 Gut. L. T. 227; see also Dalip Singh v. 
Enipero A. I. R. 1923 Lah. 155 : 25 
Or. L. J. 676; AJxinad Din v. Emperor, 
A. 1. R. 1947 Lah. 194 : 28 Gr. L. J. 
252; Ghcda v. Emperor, A. I. R. 1932 
Oudh 580; 35 Gr. L. J. 55 ; S. Nisar 
Husain v. Emperor, A. I.R. 1942 Oudh 
147: 1941 O.W.N. 1331. 

3. A.l.R. 1952 Raj. 158 at p. 159: 1952 Or. 
L. J. 1252: 1952 R.L.W. 136. 

4, Mayne’i Criminal Law qf India, p. 231« 
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out a knife which he carried and stabbed C in a vital part causing his death; 
the question was how far his act was justifiable. It was held that although C 
had turned upon 5, A had the right to cause his death if he reasonably appre- 
hended at that time that B*s life was in peril owing to the assault by C; that in 
the circumstances, A might reasonably apprehend that C*sconduct indicated an 
intention on his part to continue using the dah either of them regardless of the 
consequences. Indeed, if Chad used his dah on B once more there was the pro- 
bability of his Losing his life, and thatundcr the circumstances ^’s act in stabbing 
C was protected by this section.^ 

So where a person armed with a heavy weapon rushed at the accused 
showing every indication of assaulting him, whereupon the latter used his 
spear as the deceased was in the very act of delivering a blow to him, and which 
killed him, it was held that though the accused could have run away still he was 
not bound to do so, and that as he reasonably apprehended grievous hurt, he 
was entitled to use his spear even to the extent oi killing his assailant.^ Tiio same 
view was taken in another case in which the deceased, a sturdy and dissolute 
young man, upon a quarrel with the accused who was his uncle and his son, 
seized the side-post of a cart and raised it to strike the former, whereupon his son 
seized another side post two feet long and struck the deceased two blows on, the 
head which killed him; it washeld that, as the blow aimed at him by the deceased 
would certainly have caused grievous huit and probably death, the accused was 
within his right in hitting the deceased in the manner he did.^ 


6. Reasonable apprebension of danger.— *In these cases, it will be 
observed, that the weapons used were such as would have ccrtiinly caused grie- 
vous hurt, if not death, and where it is so, the question is comparatively a simple 
one, for all that the accused has then to show is that he had no tune to have re- 
course to the authorites and that the harm caused was under the circuinsLauces 
not excessive. There may, however, be cases in which it may not he easy to 
establish that the accused had reasonable apprehension of sulleiing grievous hurt 
as that term is used to denote hurt “which causes the sulferer to be, duniig the 
space of twenty days, in severe bodily pain, or unable to lollow ins ordinary 

pui'suits”, * Now, how is it always possible lor a person to say 
Accused may always whether the force of a blow will be Such as Will disable liiin 
bm the c' foi- twenty days? Indeed, as Mr. Fyne, a Judg - ol the Suddei 

d.-tcnniiic'rcasomibk Court commenting upon this clause, remarked “scaicely any 
apprehension of assault could be comniitted wherein the assailed may iiot 
grievous hurt. justify an act of homicide under the eighth deiuntion ol the 

olfcnce’h® It may, liowcVer, be added that tuoiigii Uu: accused 
may justify his act, it will be for tlie Clourt to see il llie violence Uueaieiie^l was 
tinder the circumstances sulficicnt to liave caused in the mind *>l tlie .locased a 
icasouable apprehension of grievous iujuiy- -Vs Stiaighi, J., lol.l liie Juj/ in 
the case ol a sergeant who had shot a native, an' I liicn plealcvi .sell I hence "Uiey 
had to consider two questions, lii stly, whclhei lie liait a icjsonable app.eutins on 
that his life or limb was in clanger, anil secondly, sv'hetlici ilie loice used svas 
reasonable and such as he believed to be necessaiy loi the puiposc oi 

self-defence’*.® 

Where on a quarrel between two Joint owners ol a laml, A and B, over 
a fence erected by A, A*s brother C intervened and pushed B, an old man of 


1 . 

2 . 


Nga Kyaw Dun, (1903) 10 Bur. L. R. 

aj; Bermu Shetly, 94 I. G. (M.id.) 301. 

Nga Kyaw Zan, (1903) 10 Bur. L. R. 

iftoi tili hcHa 0 . Emperor, A. I. K. 

1933 Oudh 3b0. 


3. Puran, (1004) 6 Puaj. L. R. No. 49. 

4. Section 320 •’nightlily.” 

3. t'irsl Report, Sec. i;>l. 

(i. Whittaker, (lbU2j A. W. N. 172 
173 : See. 300, Exception 2. 


at 
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65 years, making him fall to the ground, son D raised a stick and delivered 
a blow which fell on C’s head instead of his shoulders, as a result of which C 
died, it was held that there being no reasonable cause for apprehension that A*s 
action would either cause B*s death or cause grievoushurt to B, there was no 
occasion for exercise of any right of self-defence under this section.^ 

The law does not recognise the possibility of encompassing death by witch- 
craft or causing any harm by witchcraft. The apprehension of the accused 
that the woman was a witch and that she was going to encompass his death by 
witchcraft is unreasonable. He would, therefore, have no right of private 

defence unless he apprehended physical violence on the spot from the woman in 
question.® 

7, Instances of justifiable homicide. — The reports furnish several 
instances oi justifiable homicides. In one case, an armed gang set upon the two 
accused announcing their intention to kill them and shouted : “Din, Din’*. 
The accused bolted, but were pursued into the dark kitchen of their friend where 
they had hidden themselves. The mob broke into the house and two of them 
made their way with torches to the kitchen where they attacked the accused. 
The latter delivered a counter-attack whereupon one of their assailants fled but 
the other was hacked to death. Their act was held well justified.® A person is 
not bound to abstain from perfoiming a lawful act merely because he is aware 
that his action would result in a riot. Ifheisright, woe betide the rioters. The 
accused were digging a trench. They knew i t would provoke a quarrel, which it 
did. A party attacked the diggers who, being reinforced by their partisans, a 
free fight ensued in which one of their assailants was killed. One of the accused 
was himself giievously hurt. They were acquitted.* In another case four 
persons drimk and aimed with sticks and bichuwas came to the place where the 
accused were sitting. One of them started the fight by hitting one of the accused. 
Another pel son ot the party used a knife against the other accused. Thereupon 
the accused inflicted injuries on the four persons which resulted in the death 
of three oi them. It was held that the circumstances fully justified the accused 
in enter taining a reasonable apprehension that death or grievous hui t was likely 
to be caused to him unless he himself dealt with the persons in the exercise of his 
light ol private defence and he was therefore entitled to acquittal.® 

8. Homicide — When there is no right of private defence.^It must 
be icmcmbeicd that the question whether a peison had any excuse for in- 
curring the iisk ol causing such bodily injury as was likely to cause death is, as 
indccu it must always bj, bound up with the right of private defence of body. 
When the accused after being only threateiied by the deceased with a dhama 
icfi the liut, and, tliough not even Ibllowcd by the deceased, returned to tlic hut 
out ol his own Irec will and then struck the deceased on tire head with a heavy 
stick and killedlrim, it was held that, as the accused was able to leave tire hut 
quite unscathed, it vasimpossible tohold thatat the time when he returned to 
Uie liut and sti uck the deceased, the alleged exercise of the right of private defence 
ol the body by the accused was occasioned by any offence committed by the 
deceased and the accused could not bring himself within this section.® 


1. Randliir Singh v. State, 1958 Jab. L. J. 
257. 

2. Slate V. Dhira Bhavji, A. I. R. 1963 [Guj. 
78 at pp. 78, 79: (1962) 3 Guj. L. R. 5U3. 

T Guiliiieappa Shidramappa v. Emperor, 
A-l.R. 1921 Bom. 335 at pp. 335, 336; 
ue also Ivlahaud v. Emperor, A. I. R. 
1930 Lah. 93. 

4. 8*8®* (1926) PupJ. L*. R. 105 • 37 I.Q. 


391. (The main facts are stated to be 
given in another connected case which 
is not reported). 

5. Marimuthu v. State, (1957) All. VV. R. 
(Sup.) 17 (Mad.). 

6. Nga Chit Tin v. King, A. I. R. 1939 Rang. 
225 at p. 240: 40 Gr. L. J. 723 : 183 
1. G. 145. 
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The facts and circumstances of case reported asjagir Singh v. State^ showed 
that both the parties went there armed in order to assert their right to disputed 
land and consequently a free fight took place in which one person on either side 
was killed. both the sides, under the circumstances, are liable to convic- 

tion and neither party can claim the right to self-defence. Where the deceased 
ordered his gioup persons to tie the accused, who was returning, along- 
with another person from cinema and take him to police station, and the 
accused in order to escape from ihc hold of the deceased and before his group 
persons caught hold of him, stabbed the deceased, it was held that this case 
could not be covered by See. 100, I. P. G. Tlie Court objcrved: 

“Though trying up accused 1 might cause some apprehension in the 
mind of the first accused, it cannot be said in the circum5tance of this 
case that it was done with the intention of kidnapping or abducting the 
first accused, nor can it be said that it was with the intention of wrong- 
fully confining a person, under circumstances which may reasonably 
cause him to apprehend that he will be unable to have recourse to the 
public authorities for his release. This is because according to the 
evidence of P. W. 2 given in the Magistrate’s Court, Bhadrappan had 
only asked to tie accused 1 so as to take him to the police station. So 
I am satisfied that this case would not be covered by Sec. 100, Indian 
Penal Code, and it should be held to be a case of the first accused having 
exceeded his right of private defence.”^ 

9. What is a reasonable danger. — The question whether in the 
circumstances of a given case the accused could have had reasonable grounds foi 
apprehending grievous bodily injury is a question of fact to be decided upon the 
facts of each case. As the illustration appended to Sec. 300, Exception 2, shows, 
the source of apprehension is not only in the kh)d of weapon used, but the mAuner 
ofusing it. An ordinary piece of 1 opc maybe used to cause death, but it depends 
upon the manner in which it is used. So in a case where the prisoner who had 
strangled the deceased with a rope said : “Wc quarrelled about some money I 
had won from him; he wanted it back, and I would not give it to him; he 
struck me, and I knocked him down, and kickedl\im, and then I put a rope round 
his neck and dragged him into the ditch.” Patterson, J., told the jury, “if 
you believe the prisoner’s statement, that will not prevent ilie crime from being 
murder, and reduce it *0 manslaugh‘-cr. If two persons fight, and one of them 
overpowers the other, and knocks him down, and then puts a rope round his 
neck, and strangles him, that is, murder, the act is so wilful and dclib m ate that 
nothing can justify it.”® So, again, the relative strength of the combatants is 
not immaterial. For instance, where a sUong man is opposing a weak man, 
che former may have only a small stick, but the injury it is capable of causingmay 
be very great. Such was the case of a father whose son liad been beaten by 
another boy, and who, thereupon, ran three-quarters of a mile wi tlx a small rod,* 
liVith which he dealt the boy a blow on the head of which he died. It was held 
to be manslaugther and but for the provocation, it would have been murder.® 

Wlicre the deceased had raised an axe to strike it on the head of the 
accused, at that particular point of time the accused maybe said to cutertain a 
reasonable apprehension that death would be caused. 


h 0967) 69 Punj. L. R. 842. aill it a cudgel. 

Rangaswamy, (1969) 1 M. L. J. 452 5. Rowley’s case, 12 Rep. 87. This case has 

„ P* 453. been much animadverted on. See 

3. Shaw, 6 C. & P. 372. Post. Gr. L. 294, Gro. Jac. 29G; 

Godbolt»s Report 182; othei reporters Walsh, 11 Cox. G. G. 336. 
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The accused was therefore protected by the right of private defence when 
he seized M. O. 1 and gave the first stroke to the deceased. If the deceased 
had died with the first stroke the accused would have been fully protected by 
See. 100, Indian Penal Code. But in fact by the first stroke the deceased did 
not die. He fell do^vn defenceless on the ground, and the moment he so fell 
down there cannot be any reasonable apprehension in the mind of the accused 
that the danger to his life still continued^ Section 99, 4th para., Indian Penal 
Code, makesit clear that the right of private defence in no case extends to the 
inflicting of more harm than is necessary to inflict for the purpose of defence. 
From the facts and circumstances of this case, it is therefore apparent that the 
accused gave the five further strokes of serious nature after the deceased fell 
down defenceless on the ground. He accordingly exceeded his right of private 
defence, and Sec. 100, Indian Penal Code, would notenure to his benefit.^ 


10. Burden of proof, — The burden of proving the existence of circum- 
stances bringing the case within the exercise of private defence is on the accused 
person. This is an inescapable position of the statutory law. 

The burden is always on the accused to prove his right of private defence, 
if his act is sought to be justified on this ground. But See. 105 of the Evidence 
Act docs not affect, or detract from, the golden rule of criminal jurisprudence 
that the prosecution must prove beyond reasonable doubt the guilt of the accused. 
So, if the evidence in the case shows that it is quite probable that the accused did 
the alleged act in exercise of his right of private defence, it creates a reasonable 
doubt in the prosecution case. In other words, the prosecution fails in such a 
state of evidence to establish the guilt of the accused beyond reasonable doubt; 
and the accused is entitled to acquittal. In a case where an accused is thus entit- 
led to acquittal, it is not relevant whether he has put forward a plea of private 
defence or has established any such plca.^ The burden of proving the existence 
of circumstances bringing the case within any of the general exceptions in the 
Indian Penal Code is cast upon the accused and the Court has prima facie to 
presume against the accused the absence of such circumstances. The failuie on 
the pavtofthc accused to conclusively establish all the circumstances bringing the 
case under the exceptions does not absolve the prosecution of its responsibility 
to establish the ingredients of the offence and take away the accused’s right to an 
acquittal on the basis of a reasonable doubt.® 


The section deals with an exception to the ordinary liability for crime. 
It must, therefore, be clearly established that the assault sought to be justified 
was really justifiable under the section so that it is not enough that an attack 
had been made upon the accused; he must shew by the nature of the attack 
the weapon used, the manner in which it was used and other circumstances that 


his rsse was such that he had reason to apprehend the harm contemplated by 
the section. The fact that there was in reality such a harm would, of course. 
Accused cnlled strengthen his case, but it is not necessary. For all that 

upon to prove that he accused is called upon to show is that he believed in its 

believed in existence cxistcncc, and if the Court is satisfied that he had a 

of harm. reasonable cause for it, he will be held to have established 

his justification, whatever may have been the real facts. Such was the case 
of one Levet who had killed FF under the following circumstances, FF was a 
female help engaged by Levet’s servant, who opened the door of the house at 
midnight to let her out. Levet heard the noise and suspecting that thieves had 


1. State V. Pabitra Guru, A. I. R. 1969 p. 1368. 

Orissa 287 at p. 288. 3. Lakshmanan v. Lakshmanan, A. X. R. 

2. Narayana Pillai Vasudevan Pillai v. 1964 Mad. 418 at p. 423. 

State of Kerala, 1968 Cr. L. J. 1362 at 
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got in, took up a drawn sword and went down in search of them. Hearing 
Level’s steps, the servant hid FF in the buttery, where Level’s wfe espied her 
and, mistaking her to be a thief cried out to her husband; whereupon Levet 
rushed in that direction, thrusting before him with his sword, and in so doing 
mortally wounded FF. It was held to be a mis-adventure.^ This finding was 
justified by Lord Hale on the ground that ignorance of fact excuses the party 
from all sorts of blame,® and thisis also the rule elsewhere enacted in the Code.® 
Where a person pleads the right of self-defence, it is not then necessary to estab- 
lish the fact conclusively ; all that need to be proved is that he had grounds 
for believing that violence was attempted and that belief was under the 
circumstances such as any rational man may have entertained.* If he proves 
this, he is entitled to an acquittal though it may be shown that he was 
wholly mistaken in his belief. In short, his belief must be bona fide though it 
may have been wholly mistaken. 

All that Sec. 105 of the Indian Evidence Act means is that it is 

the duty of the accused to introduce such evidence as will 
Duty of accused displace the presumption of absence of circumstances 
and prosecution. b’ing ng his case within any exception and that will 

suffice to satisfy the Court that such circumstances may 
have existed. Notwithstanding Sec. 105. the prosecution must discharge its 
burden under Sec. 102 of the Indian Evidence Act.® 

11. Assessment of evidence.— The rightof self-defence is a very valu- 
able right. It has a social purpose. Therefore, this right should not be cons- 
trued narrowly. In view of this rule, in assessing the value to be attached to the 
evidence, the courts must rely more on human probabilities than on the asser- 
tions of the witnesses.* 

12. Cases on reasonable apprehension of death or grievous hnrt. — • 

Nohard and fast rule can laid down to determine the amount of harm which 
is legally justifiable or permissible in the exercise of the right of private defence. 
Every case is to bt^ coT\s'clercd on its own facts."^ Where a person armed with a 
hatchet has disabled his adversary or the assailant by inflicting one blow, it 
cannot be urged that he has any reasonable apprehension left or thatifhedid 
not repeat, his blow, gi-ir'vous hurt will be the consequence.® Nor can a 
subsequentblowb^ justifi 'd on the ground thatthc latter is persisting in abusing 
the former.® 

Squeezing of testicles can result in death. ^Vhe^e the deceased was pres- 
sing the testicles of the accused and the accused struck the deceased with the 
knife that he had pick-d up nearby, it was held that the case was covered by 
the present section as it could not be said that the accused had no apprehension 
of that or grievous hurt while his testicles were being pressed by the accused. 

In JVga Chit Tin v. The Kingy'^^ the deceased struck the accused a blow with 
his (/a/i and at the same time challenged him to fight. At the hospital, where 
he was detained as an in-patient for a week, the accused was found to have an 


1. Level’s case, Gro. Gar. 538; 1 Hale P. C. 
42. 

2. 1 Hale P. G. 42; 1 Last P. G. po. 271 
275; 1 Hawk P. G.. c. 20, Sec. 27. 

3. Sections 76, 79. 

4. Gasorati, (1879) P. R. No. 36. 

5. Balbir Sini^h v. St.atc, A. I. R. 1959 Piinj. 

S32 at p. 339: 61 Puaj. L. R. 632: 1059 
Cr. L. J. 356. 

Vidhya Singh o. St.atc of Madhya Pradesh, 
A. I. R. 1971 S. G. 1857 at pp. 1853-59. 

I.P.G.— 104 


7. Abu Zar v. Emperor, A. I. R- 1934 Lah. 

743 at p. 749: 36 Gr.L. T. 203 (2); 153 

r. G. 113 : 35 Punj. T.. R. 783. 

8. fbid. Emperor v. Lai B.ikhsh, A.LR. 1945 
Lah. 43:46 Punj. L. R. 379: 45 Gr.L.J. 
376. 

9. Emocror o. Lai Biksh, srt’ra. 

10. Sardari Lai o. Emotvor. .\. 1. R. 1947 

Lah. 108 at p. 110: 170 I. G. 25. 

11. A.LR. 1939 Rang. 225 at pp. 231, 

232 : 183 I. G. 145. 
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incised wound on his right arm, three inches long, a quarter of an inch wide bv 

a quarter of an inch deep. Having inflicted this injury, the deceased was on 
the point of cutting the accused a second time, and he had his dah raised for the 
purpose, when the accused struck i.the deceased with the dah which he fthe 

accuse^d) was carrying. The deceased was 1 1 year older than the accused. 
//eW that in the particular circumstances of the case the accused had not 
exceeded the powers given to him by law. Again, when there is a 
trivial fight with fist ard '"hands there can be no reasonable 

apprehension of grievous hurt to either of the parties and if one of 
them uses a knife, he takes an undue advantage and acts in an unusually cruel 
manner and is not enti tied to the benefit under Sec. 100.^ Section 100 does 
not lay down that grievous hurt must be actually caused by the assailant 
before the right of private defence comes into play. All that the section 
lays down is that the person claiming the right of private defence must be 
under a bona fide apprehension or fear that death or grievous hurt would 
otherwise be the consequence of the assault on him if he does not defend 
himself.* Thus, when the accused being attacked by persons in a drunken 
condition armed with lathis killed one of them, it cannot be said 
that the accused exceeded the right of private defence.* A women 

was getting a terrible beating. She rushed out and asked her brother 
for protection. She was followed by her husband who said he was eoinff 
to continue the beating. He was a brute and dangerous man. He was a man 
of powerful physique. The brother of the woman seized a hatchet and hit the 
deceased on the head and killed him. It was in evidence that immediatelv 
after this was done the brother of the woman said that if he had not killed his 
brother-in-law his brother-in-law would have killed him. It was held that the 
accused had acted in the right of self-defence not only of his sister but of 
himself and it would be very difficult to hold that under the 

circumstances of this particular case he exceeded that right *■ In another 
case from the same High Court the deceased’s party felt themselves 
aggrieved at the accused having taken more than their fixed share 
of water. They came drimk and armed vsath deadly weapons and attacked 
the accused and their companions when they were quietly sitting under a mul 

berry tree in their land and one of the accused received an injury with a sharp 

^Ige weapon. The accused retalmtcd causing the death of one of the assailants 
The whole of the incident lasted for aminute only. It washcld that the accu 
sed had a reasonable apprehension that giievoushurt with deadly weapons 
would be caused to them and that they had acted in the exercise of their neht 
of priyate defence which had not been exceeded.® ° 


applies only when there is danger of the girl 
concerned feing raped.* The right of private defence of the body of a persm’s 
wfe extends to the vol^tary causing of death, if the offence which occasioned 
the exercise of the right was an assault with the intention of conunitdne rape » 
If the accused had right to cause the 6rst injury in the abdomen in 

exercise of right of private defence because of the offence of assault with the 


1. Nibal Singh v. Emperor, A. I. R. 1935 
Pesh. 155 at p. 157 : 37 Cr. L. J. 87. 

2. Gaya Praiad o. Emperor, 165 I. G. 264: 
37 Cr. L. J. 1 135 at p. 1136. 
Balwant Singh, 37 Punf L. R. 561. 

4. Karamat Hussain Mulla o. Emperor, 
A. I. R. 1938 Lah. 269 at p. 270 ; 174 
I. C. 961. 


5. 


6 . 

7. 


Emperor v. Ujagar Singh Hakam Singh, 
A.I.R. 1938 .:Lah. 791 at pp. 791, 792: 
40 Cr. L. J. 182, 

Shangara Singh, 42 F. L. R. 80. 
Mohammad Shafi o. Emperor, A I.R. 
1934 Lah 620 at p. 621 : 153 I. O. 19 
(1) : 36 Gr.L.J. 287;35 Puiij.L.R. 659. 
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mtention to commit rape sough t to be committed by the deceased upon the sister, 
m-law of the accused as covered by clause Thirdly of Sec. 100 of the Indian Penal 
Code and hat right of private defence on her body did extend to the volun tary 
fusing of dea* or to any other har^ to the victim ifhewasoutto commit 
the offence of assault with the intention to commitrape, the case of the accused 
clearly falls wthm the scope of Sec 100. When he is entitled to cause the 

.K defence under the circumstances 

detailed above and that tl^ first injury according to the medical opinion could 

«use and did cause the death of the deceased, it was held that it could not 
be held that the accused had committed offence of culpable homicide not 
amounting to murder within the scope of Sec. 304 (Part I) by causing the 
second injury when he was running back. ^ ^ / t> 

14. Abductiom—The view taken in RamSaiya's is that the word 

„ . ‘he afth clause of Sec. 100 of the 

Supreme Court . Penal Code refers to such abducting as is an offence under 
mterpretation. that Code and not merely to the act of abduction as dehned 

, . ^ m t>ec. 3o2 thereof. Mere abduction is not an offence 

caimot ^ve rise to any right of private defence and the 
extended right of private defence given by Sec. 100 only arises if the offence 
which occasions the exercise of the right is of one of the kinds mentioned in 

off ^°^'ff g^ves the right of private defence of person against any 

offence affecting the human body. Section 90 lays down that the right of 
private defence in no case extends to the inflicting of more harm than it is 
necessary to inf lict for the purpose of defence. Section 100 gives an exten- 
ded right of pi ivate defence of person in cases where the offence which occa- 

the descriptions enumerated therein. 
Ihe light ot private defence of person only arises if there is an offence affecting 

Ae hu^nbody. Offences affecting thehumanbody are tobefoundin Ghapte? 

Penal Code and include offences in 
the natin-e of use ofcri^nal force and assault. Abduction is also in Chapter 

Xyi and is defined m Sec. 362. Abduction takes place whenever a person by 
lorce compels or by any deceitful means induces another person to go from any 
r\\^' abduction pure and simple is not an offence under the Penal Gode^ 

with certain intent is punishable as an offence. If the intention 
i that the person abducted may be murdered or so disposed of as to be put in 
danger oi being murdered, Sec. 364 applies. If the intention is to causf secret 
and wrongful confinement. See. 365 applies. If the abducted person i^a 
woman and the intention is that she may be compelled oris likely toLcompeU 

ntercouise or is likely to be so forced or seduced. Sec, 366 applies If the 
PuThim r rf cause grievous hurt or so dispose of the person abducted as to 

or slavery or to the 
person. Sec. 367 applies. If the abducted person is a 
ah or^ intention is to take dishonestly any move- 

inifl V" u Its person, Sec. 369 applies. It is said that unlessau offence 

commuted, the fifth clause of 
application. On a plain reading, however, of that clause 
xiJdtt riot seem to be any reason for holding that the word “abducting” 
Ser anything more than what is defined as “abduction” in 

offekrr ^'<r ■ ^ private defence of person arises only if an 

talk? L ® ^^ch ofthe six clauses of Sec. 100 

Sec 3 c offence against the human body (see 

oec. So before the extended right under Sec. 100 arises there has to 

1. Stogh ». State, 11969) 71 PanJ. 

L, R. 591 at p. 597. 


AU.165 1 A. I. R,19« 

All. 405» 
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be the offence of assault and this assault has to be of one of the sin types men- 
tioned in the six clauses of the section. The view in Ram Saiya^s^ case seems to 
overlook that in each of the six clauses enumerated in Sec. 100, there is an 
offence against the human body, namely, assault. So the right of private 
defence arises against that offence, and what Sec. 100 lays down is that if the 
assault is of an aggravated nature, as enumerated in that section, the right of 
private defence extends even to the causing of death. The fact that when 
describing the natuie of the assault some of the clauses in Sec. 100^ use words 
which are themselves offences, as for example, “grievous hurt’ , rape , 
“kidnapping” “wrongfully confining”, does not mean that the intention with 
which the assault is committed must always be an offence in itself. In some 
other clauses, the words used to indicatethe intention do not themselves amount 
to an offence under the Penal Code. For example, first clause say that 
the assault must be suchasmay reasonably cause the apprehension of death. 
Now death is notan offence anywhere in the Penal Gode. Thei'efore, when 
the word “abducting’" is used in Gl. (5), that word by itself need not be an 
offence in order that that clause may be taken advantage of by or on behalf 

of a person whois assaulted with intent toabduct. All that the clause rec^uires 
is that there should be an assault which is an offence against the human body 
and that assault should be with the intention of abducting, and whenever these 
elements are present the clause will be applicable. 

Further tlte definition of [“abduction” is in two parts, namely: (») abduc- 
tion where a person is compelled by force to go from any place and («) abduc- 
tion where a person is induced by any deceitful means to go from any place. 
Now the fifth clause of Sec. lOQl contemplates only that kind of abduction lu 
which force isused and where the assault is with the intention of abducting, tiic 
right of private defence that arises by reason of such assault extends even up to 
the causing of death. It would be not right to expect from a person who i» 
being abducted by force to pause and consider whe chcr the abductor has 
fui ther intention as provided in one of the sections of the Penal Gode quoted 
above before he takes steps to defend himself, even to the extent oi causing 
death of the person abducting. The framers of the Gode knew that abduction 
bv itself was not an offence unless there was some further intention coupied 
With it. Even so in the fifth clause of Sec. 100 the word “abducting has 
been used without any further qualification to the effect that the abducUng 

must be of the kind mentioned in Sec. 364 onwards. The Supreme Gourt 
therefore held that the view taken in Ram Saiya*s case,^ is not correct and the 
fifth clause must be given full effect according to its plain ineazung. Therclore, 
when the appellant’s sister was being abducted, even diough by her 
husband and there was an assault on her and she was being compelled by lorce 
togoaway from her father’s place, the appellant would have tlierigiit oi private 
defence ol thebody of hissister againstan assault with the intention ol abaucLing 
her by force and that right would extend to the causing of death."" 


1 I.L. R. (1948) All. 165: A. I. R. 1948 
AU. 205. 

2 Ibid* 

% VisliWc^natli v* State of U* P*> A. !• R* 
I960 S.C. 67 at pp- 68, 69, 70 : 1960 
Cr. L. J. 154, :,il959 :A.)i L, J. 884 
overruling the decision of the Allahabad 
Hieh Gourt in Emperor v. Ram Saiya, 
I. L. R. (1948) All. 165:49 Cr. L.J. 
422: A.I.R. 1948 All. 205 and reversing 
the decision of the same Court in 
State P. Badri, 1957 Cr. L. J. 1195 : 
A. I. R. 1957 All. 714(D.B.). Thii 


view of the Supreme Gourt was also 
taken, without discussion, in the fol- 
lowing cases : Jagat Singh p. King- 
Emperor, 25 Gr. E. J. 660; Daiip 
Singh V. Emperor, A. 1. R. 1923 Eah. 
155; Daroga Eohar v. Emperor, 32 
Gr. E.J. 84; A.I.R. 1930 Eat. 34/ 
(2 ) ; Mst. Sakhu v. The Grown, 
Z. L. R. (1931) Nag. 508 ; A. I. R. 
19 51 Nag. 349; Dayaram L a x m an 
p. State, 1953 Cr. L.J. 1185: A. LR. 
1953 M. B. 182. 
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In a Nagpur case^ a husband had assaulted his wife, who was major, 

with a view to abduct her from her father’s house. The 
Abduction case. wife infli cted injuries with a kirife on her husband, which 

resulted in his death. It was held that she had not ex- 
ceeded the right of self-defence. It was remarked that See. lOOwould justify 
the use of force by a person who was assaulted with a view to abduction even 
if the force used were to result in death provided itwas necessary foi thacper- 
son to use that much force. In this case since the only person in the house was 
the accused’s father who had been put in restraint by the companions of the hus- 
banditwasonlynatural for the accused to think thatthe only way in which she 
could prevent her abduction was to incapacitate the husband from carrying out 
his purpose. 


15* Wrongful confinement.^Sccti on 100 must be read with See. 101 
and the effect of the reading of these two sections 100 and 101 together is not 
to render an individiial entirely helpless in tlie matter of his luilawful 
aiiest, but to linut the force which he may exercise to hurt, which is 
something less than voluntarily causing death.* In the above-noted case 
Usman was killed by force used against him by the accused Razu and his 
companion while resisting the arrest of Razu. Held tho-t Sec. 101 can have 
no application, but Sec. 100, sixthly, would apply. But if the accused knew 
that he was wanted by the police and that he was being taken to the police 
station for the pur pose of being handed over to the police, he has no right 
of private defence under Sec. 100, sixthly. 

101. Iftheoffcn.ee be not of the descriptions enumerated 
. .in the last preceding section, the right of 

to causing any harm other pnvatc deiencc oi the body docs not extend 
than death. to the Voluntary causing of death to the assai- 

lant but does extend, under the restrictions 
mentioned in Sec. 99, to the voluntary causing to the assailant 
of any harm otlier than death. 

SYNOPSIS 


1. Principle. 3. Excessive barm. 

Z. Scope. 

1. Principle. — The result stated ia this section naturally follows from die 
provisions of the last section. If the harm be of the serious description 
described ia the last section, tlic right extends to die causing of death, odier- 
wise the harm causedmaybe any harinshort of death. But in causing sucli 
harm the restrictions laid down in Sec, 99 still apply. Indeed, diey are the 
lestrictions which underlie the whole law of self-defence. 


In respect of any offence against die human body other than tlic oilcnccs 

speciUed in Cls. (3), and ^b) of Sec. iUU tiie right 

Any harm short of private defence of the body extends to the causing 
of death may be to the assailant any hariu short of dcadi. Since die 

justihed iu self- word “offence’' for puiposesol tins (Jhaptcr ^IV) denotes 

e ence in this section, a thing punishable undei diisGode, or under any special^ 

or local law,* tlic right conferred by this seetion woul^ 

f. Mst, Sakhu v. The Grown, A. 1. K. 2. Razu v. Lmperor, A.I.R. 1946 6ind 17 
lJ^5lNag.349 at p. 349 : 5 D.L.K.(Nag.J. atp. 18 ; Z22 l.G. 495. 

106 ; 5A, i. Ur. D. 374 : 1951 A. h.J. 3. hcctiou 41. 

: X. h. K, (19 51) Nag. 500. 4. Section 42. 



830 INDIAN PENAL CODE [8, 101 

extend to offences against the human body, if any, under special or local 
laws. Bit this section washeld to justify the intentional firing of a gun by a 
public servantwhohad been assaulted while making a lawful arrest, which 
wounded one of the rescuers.® Indeed, any hurt short of death caused in self- 
aefence would be justifiable under this section. 


2* Scope. Under Sec. 101, I. P. G., if the offence which occasions 
the exercise of the right be not one of those enumerated in Sec. 100, 
1. P. G., every person has a right to defend his own body and the 
body of any other person against the offence affecting the hiuuan body.* 
bection 101 provides that if the offence be not of any of the descriptions 
mentioned in Sec. 100, the right of private defence of the body does not 

the^ voluntary causing to the assailant of any harm other than death. 

Under Sec. 101, therefore, a person is entitled to exercise his right of private 

defence of the body, as against any assault other than the firstly and 
secondly of Sec. 100, totheextent of causing grievous hurt. If, after the commi- 
ssion of an assault of a simple or grievous nature, there is in any case, no further 
apprehension of assault, occasion for the exercise of the right of private defence 
of the body should notarise. At the same time, the possibility of infliction of 
further assault likely tocause grievous bodily injury cannot as a rule be ruled 
out on the mere ground that the injury or the injuries already inflicted are 
simple. The law, in this aspect, honours the human instinct of 

self-preservation. In considering whether one is entitled 
Law honours hu- to exercise the right of private defence of his body 
man instincts of one has to place himself in the position of the accused in 
•e i-preservation. thg midst of circumstances in which the accused stood 

and to form his opinion whether for him or her in those 

circumstances, it was not fairly wise to apprehend such an injury to the body 
as would entitle him or her to exercise the right that he or she claims to have 

done. Where, a defendant charged with murder asserts that he killed in 
self-defence, his state of mind at the time of the killing becomes material, and 
an important element in determining his justificatioiior hisbelief in an impend- 
ing attack by the deceased.* 


3. Excessive harm* — -Law views with commiseration the plight of a 
person who hasexceededhisrightof private defence. If it has resulted in death 
his offence is reduced to one of culpable homicide.® Where he is one of five 
or more, the fact that he has exceeded his right does not convert him into 
a member of an unlawful assembly though he would be individually liable 
for his excess.® The case would, however, be different, if the party hadini- 
tially exceeded that rightor inacase where the exercise of that right wasmerc 
pretence.^ In another case, the accused, a person of educationand wealth 
living in a town where medical attendance could easily be procured, chained 
up his brother, who was subject to fits of violent insanity with lucid intervals, 
in an unnecessarily cruel way for over three months and apparently would have 
continued to so confine him indefinitely if the District Judge had not inter- 
fered. He washeld justly convicted under Sec. 344 and he could not be 
exculpated under this section or Sec, 92 because he had not acted with due 

1. See iecond para, of Sec. 40. 5. Section 300 Exception 2; also Jaipal 

2. Mukerji, (1901) P. R. No. 5. Kumbi o. Emperor, A. I. R. 1922 Nag. 

3. Gharungu Boipari a. State, ^1966) 141; NgaTun Nycin, 38 I. G. (Bur.) 

32 Cut. L. T. 530 at p. 541. 316. 

4. Khetri Bewa o. State, A. I. R. 1952 6. Pennmetsa, 443 I. G. (Mad.) 40. 

Orioa 37 at p. 39 : 17 Cut, L. T. 220. 7. Narecfai Singh, I. L. R. 2 Pat. 595. 
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t. l<tt] COMMENCEMENT AND CONTINUANCE OF 

THE RIGHT, ETC. 

we and attention. In other words his act lacked good faith.* In one case the 

m™ced^to''ah''se Vs accused, wth a pitchforkin his hand, and com- 

menced to abuse his sister whose son attacked him, whereupon the accused 

struck the deceased on the head, of which he died. The blow was unpremTdi. 
t"d the^dee provocation. He was held^ toTave 

Jievrus hurt * therefore, convicted of 

102 . The right of private defence of the body commences 

as soon as a reasonable apprehension of danger 
to the body arises from an attempt or threat 
to commit the offence although the offence 
may not have been committed; and it conti- 

to the body continues. apprehension of danger 


Commencement and 
Continuance of the 
right of private 
defence of the body. 


1. 

2 . 

3. 

4 . 

5. 


S:,Y N O P S I S 

Analogous law. 

Principle. 

Meaning of words. 

Commencement of the right of private 
defence. 

Distinction between defence of person 


6 . 

7. 

8. 

9. 

10 . 


and defence of property. 
Threats. 

Continuance of the right. 
Extent of right. 

Right to protect the innocent. 
Cases. 


continuan1^^V"fbc"Hi^T‘'7'^‘^- “‘'‘Tr commencement and 

W 5 "Sht of private defence against pf*rsonal iniuries as 

Sec. 105 describes the right in protection of property. The two sTctTons are 
complementary to one another, andhad been unnecessarily?placed apart. They 

are both mharmony with the English law, under which 

Section in harmonv i epcl force by force in defence of his person, 

with English Uw.^ habitation or property, against one who manifestly 

intends anc. endeavours, by violence or surprise, to commit 

obliecd torptr..,. upon either. In these cases, he is not 

daulcr- Lrfv •’ ' Pursue his adversary till he had himself out of 

isjustifiaVe^a K happens to kill, such killing 

unaccomnanierl ^ >* 1 , r been held that this rule docs not apply to any crime 

intent T^murlV • T’ pockets.* It seems, therefore, tLt the 

sunrise should ’ attended with force or 

t^kes ak apparent, and not be left in doubt; so tliat if A 

the case that the ^ffe'^ of’ « * plainly appear by the circumstances of 

assailant wUl‘not'b: a1uftifi:;'L’”'?e‘ntT^ = ^ 

under'^he'code.*”^*'"''^'’ as meaning an act punishable 

‘his !ection*’!^n(?*f principle that prevention is better than cure 

actual as well as threatened*diree^s defending himself against both 

offence: the right then comes into existence and eondnn^ 

I. 


2. 

S. 


o. Emperor, A. I. R. 
at p. 547: 21 A. L. J. 


Shimbhu Narain 
1923 All. 546 

V G. (Lah.) 990. 

Sea • * “awk. P. G. 28, 

B«ci. 21, 24j Reg. e.BuU, 9 G. & P. 


4. 

5. 

6 . 


84^ P* 

• P- G. 498; 4 Black 180: 1 East 

P- 273. 

493 (lltb 

Ed.). ' 

Section 40, para 1. 
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so long as the danger lasts. Itwillbe noticed that the wording of this sectionis 
different from that of Sec. 97. It will be presently considered how far 
this change of language is material {see para. No. 4, post). 


Reasonable, app- 
rehension does not 
extend to supersti- 
tious fears. 


3. Meaning of words. — **Private defence of the body^*, that is, of the 
body of either the defender or any one else. '^Reasonable apprehensionof danger f 
which must be founded on facts. "Attempt or threat to commit the offence f 
any offence punishable under the ‘Code.’ "Though the offence may not have been 
committed** : If committed, the right still exists “if there is a reasonable appre- 
hension of further danager but not otherwise, for the object of the right is pro- 
tective and not punitive.*’ 

4. Commencement of the right of private defence. — »This section, 
along with See. 105, lays down a v.*ry impoi tant rule, the existence of which 
had to be assumed in the previous discussion. The right of defence whether 
of person or of property depends upon the arising of a reasonable appre- 
hension of danger to person or property. ^ The apprehension must be a 
reasonable one, for the right does not exist against any belief which 
reasonable man would not entertain. It would not, for instance, extend to 

superstitious fears which a person entertain of another. 
Thus in one case the accused met the deceased and a third 
person at a liquor shop, where they all drank together, 
and as they walked in company through a forest the accused 
charged the deceased with having caused the death of four 
ofhis children by his incantations; the charge thedecea- 
sed admitted, but threatened to have the accused devoured by ^ j 

they were out of the forest. Thereupon the accused got frightened and killed 
the deceased with sevei al blows of a heavy stick. The accused was an igno- 
rant savage and probably did believe in the efficacy of incantation and in 
the threat to cause hisdeath by their influence. But thefact that the accused 
believed in them did not make the apprehension a reasonable and the 

accused could not, therefore, justify his act on that ground. More ver, the 
section requires that the danger must arise from an attempt or threat to com- 
mit the offence which means an act punishable under the Code. Conse- 
quently, such a threat could not be avenged, as it would not be an offence 
Saclnr kc Code.* It is not every idle threat that entitles a man take up 
arms. He must pause and reflect whether the ^reat is intended to be 
into execution, and whether the P^^on titteritigithad the power to To 

holfl that there can b^ no right of private defence if the person threatened 
c^n avord iniury from his assailant, would amount to placing a greater 
iSrfctTononke right of private defence of the body than the law requires. 
¥^he ex rk^t to which the exercise of the right is P^nutted depends not on the 
Ltual kngcr but on whether there was reasonable apprehension of such dan- 
« Nor does the law require a person labouring under a reasonable 
ger. ^or ao , erievous hurt to his companion to postpone his right 

body orhTs'eompanion till it iss'eenthat the latter, unaided, 
fails to eradicate the source of danger.’ 


\ 

2 


3 

4. 

5 


H"ii.'sTinuSV. "57 W. k 46 : (1907) 
p W R. No. 10 ; Kunja Bhunia, 

k^R 39 Gal. 896. 

Gobardhun Bhuyan, 4 B. L. K. in>. 

Section 40, para. *• - _ iqro 

St€ Khetri Bewa v. State, A. I. R. 


Orissa 37 : 17 Gut. L. T. 220. 

Alineal KunUinayan, I. L. R. 23 Mad. 
454 ; Kuppu Naicltcn, 1935 M. W. N. 
952. 

Nea Than o. Emperor, A. I. R. 19^ 
ICang. 273 at p. 275: 34 Or. I«. J. 
1248. 
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one hand and Secs. 102 and 105 on the other hand, it would appear that 
the law oix the light of private defence draws a distinction between defence 
of person and the defence of the property. Although in both the ca^s the 
right commences when thereis a reasonable apprehension of harm, the cir- 
cumstances under which there can be said to be a reasonable apprehension 
differ, a mere threat being sulficient in case of an attack on the person, whereas 

in the case of an attack on property there must be 
A mere threat may something more than a mere threat and i t must be a threat 
be sufficient in pri- .^hich is soimminent as to amount to an attempt to commit 

soTbut some the offence. Thus, in one case a party of men including 

required in case of the deceased, armed with deadly weapons, advanced 
property. towards the house of the accused in a threatening manner 

shouting out threats of setting fire to the house. But they had neither 
torches nor any inflammable material nor was any attempt made so set fire to 
the house. The accused who was standing in front of his house shot and fatally 
wounded the deceased. It was held tliat the threat to his property was not so 
imminent as to entitle the accused to shoot in order to repel it, but the party 
of the deceased being armed with dead.ly weapons and advancing in a threa- 
tening manner must be held to have given rise in the mind of the accused 
to a reasonable apprehension that he was about to sustain giievous injury at 
their hands; it was therefore decided that in firing his gun so as to cause fatal 
injuries to the deceased he did not exe.eed the right of his body which 
he enjoyed according to law.' 


6. Threats.— There are many threats which are only used as a form of 
abuse, but which are never intended, to be taken seriously. There are threats 
which the person uttering them hasnot the capacity to put into immediate 
execution. For it is only against a danger, present and imminent, that the 
right avails. A threat that A shall murder B whenever he gets a chance, 
docs not entitle B to kill A on the spot for the right of private defence is 
essentially a protective and not a preventive right : “A bare fear of any 
of these offences, however well grounded., as that another lies in wait to 
take away ibc party’s life unaccompanied by any overt act indicative of such 

an intention, will not warrant him in killing that other 
by way of precaution, there being no actual danger at 

Threat of an 'f- the time.”® The threat of an offence here spoken of must 

St-Ill^ and pro- then bc understood to mean a threat of present and not 

spcctivc dangci . prospective d.anger. It maybe that the threat uttered is 

in itself an offence.® Where it is so, the question still remains 
whe thcr i t j s a threat to the body and causesrcasonablc apprehension of i t. Such 
apprehension could scarcely arise from the mere threat unaccompanied by any 
act of preparation. And. where the preparation permits a person to have 
recourse to the authorities, he must apply to them for protection. If, how- 
ever, he obtains no protection, he is entitled to face the danger, and he has 
then his right, which he may exercise subject to the restrictions here laid dowm. 
It cannot then bc said that he could have avoided the danger by running away. 
Indeed, if a person knows that another is on a road lying in wait for him, he is 
not bound to avoid, it, but may proceed on. his way having made preparation 
to resist the attack wi th all necessary force with which he may resist until he has 
securcd.himsclffiomall danger, and in doing so he may pursue his adversary, 
and even kill him, if necessary.^ So in a case Ford and. his party were in posses- 
sion of a room at a tavern. Several persons persisted in having it, and turning 


1. Mohd. Rafi IP. Emperor, A. I. R. 1947 
I^h. 3'^5 at p. 377. 

2. 1 East P. G. Z7i at p. 272. 

I. P.G. — 105 


3. Section 503; Gunga Ghunder o. Gout 
Ghunder, I.L.R. 15 Gal. 671 atp. 673^ 

4. 1 Bast P. G. 271. 
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Ford out, but he refused toleave, whereupon theydrew their swords upon Ford 
and his company and Ford drew hi s sword and Idlled one of them. Ttwas held 
to be justfiiable homicide.^ 

In another case, Mawbridge and Cope had some words whereupon Maw- 
bridge threw a bottle at the head of Cope, and immediately drew his sword. 
Cope returned a bottle at the head of Mawbridge, whereupon the other stabbed 
Cope, and the question was whether Mawbridge was justified, but it was held 
that he was not, and that his act amounted to murder, because Cope’s act in 
hurling a bottle at Mawbridge was fully justified, as Mawbridge first threw 
the bottle at Cope and drew his sword, the latter had reason to believe that 
Mawbridge meant greatmischief. Cope’s act was, therefore, done in self-defence. 
And Mawbridge was, consequently, guilty of murder, for he had then no justi- 
fication for stabbing him.* 

It is not always easy to see the dividing line between criminality and non- 

criminality in such cases. A person may truly believe that 
Not easy to see his life is in danger; he may consider his belief amply 

between justified, but, in fact, it may not be so. Indeed, when 
criminality. once blood i shot, persons begin to take an exaggerated view 

of the injury threatened and received, and law has conse- 
quently made some allowance for an injury caused in the exercise of the righ- 
of self-defence without sufficient grounds. Such cases would be dealt with 
as arising on a ^ave and sudden provocation.* So if an offender against whom 
the right avails, iskilled after hehas been properly secured or after the appre- 
hension of danger is over, such killing would be murder though perhaps, if the 
blood were still hot from the contest or pursuit, it might beheld to be only man-*] 
slaughter, on account of the high provocation.* 

7* Continuance of the right. — Under Sec. 102, I. P. G., the right of 
private defence of the body continues so long as such apprehension of danger to^’ 
the body continues.® This raises the question as tobowfar the right of prevate ’ 
defence continues. According to the section the right continues ‘*so long as such 1 


apprehension of danger to the body continues”. The expression “such apprehen-'f, 
sion” means, of course, the reasonable apprehension arising from an attempt of 
threat to commit the offence. Its continuance must then depend upon the exis- 
tence of facts which had ^ven rise to the apprehension. If, for instance, the de-'* 
fender fears arenewed attack, hisright continues. So where two house-breakers^ 
had made an aperture in the accused’s tatti wall, and on seeing him come out with 
a stick one of the men escaped, but the other advanced to attack him, where 
upon the latter struck at him in the dark killing him, it was held that the 
accused had acted within hisright.* Again, where a person was mobbed, 
and the mob entered tbe kutchery in which the accused had taken shelter, 
a person who rushed in and brought out a gun which he fired was held to 
be justified.’ But the right does not inure after the affi-ay is over, and after 
the assailants are running away. If they are pursued it is revenge and not 
defence.* Where the deceased who began the attack was soon disaimedand 
had started moving away, the accused armed with weapons (including a 
^andasi removed from the possession of the deceased) could not claim a right 
of private defence of body.* 


1. Ford, Kcl. 82 : 1 East P. C. 243. 

2. Mawbridge, Kel. 121 ; Fost, 296 ; ste 
1 East P. C. 276, quoted in 1 Penal 
Law"*; (4th'^ Ed.), Sec. 970, p. 646.1 

3. Section 300,^ (Exception 2), pp. 334'and 
335. 

4. lEast P, G. 293r4’»Black,“ 185; 1 Hale 
P. C. 485. 

Gbemngu Baiparl 0 . State (1966) 92 
CVt. L, T. 530 at p. 5SU 


6. Pelkoo Nushyo, 2 W. R. 48. 

7. Ram Lai Singh, 22 W. R. 51. 

8. 4 Black, 293 • see Nga Chit Tin 0 . 
^ King, A. I. R. 1939 Rang. 225 : 40 

Gr.' L.J. 725 ; 183 I. G. 145. 

9. ^ Ranjit Singh r. State, A. I. R. 1957 

Punj. 306 -I at p. 307 : 59 Punj. 

L. R. 61 : 1957 AU. W. R. (Swp.) 
*0 * 1957 Or. L, J. 1453. 
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When the aggrci- 
lor had already 
•tarted running 
away whether right 
of private defence 
is available to the 
accused. 


Their Lordships of the Supreme Court have laid in Jai Deo v. State of 

Punjab^ that where the aggressors had already started 
running away and there was no danger either to the 
property or to the bodies of the accused-appellants, they 
(accused-appellants) were guilty of murder and could 
not invoke the right of private defence ; it was for the party 
pleading self-defence to prove the cicumstances giving rise 
to the exercise of the right of self-defence, and this right 
could not be said to be proved as soon as the conclusion is reached that at the 
relevant time there was no threat either to the persons of appellants or property 
of their companions. 

In Orissa case where the direct testimony of the eye-witnesses P.W.s 6, 
10 and 11 was in substance this : After some time the deceased regained his 
senses and was running away from the spot for his life. Then what happened is 
described thus by the leained Sessions Judge on the basis of the evidence 
(omitting immaterial portions). 

. , .On seeing this accused Nicholas chased armed with his axe and 
dealt a blow with the sharp side of it on the head of the deceased. The 
deceased fell down at a short distance from the disputed land and expired. P.W*3 
10 and 1 1 have deposed that the second assault on the deceased took place at a 
distance of 25 yards from tlie disputed land. P.W. 6 has assessed the distance 
at 50 yards from the disputed land. P. W. 5 has deposed that the dead body 
was found lying at a distance of 25 feet from the disputed land. P.W. 13, the 
Investigating Officer, also found the dead body lying at a distance from the 
disputed land which he showed in his spot map Ex. 21. Thus it is clear 
that the second place of assault was outside the disputed land. P. W.s 6, LO 
11, the eye-witnesses, have deposed that the assaults took place at two 
diflferent places. The second place of assault indicates clearly that the 
deceased was in fact running away for his life as the eye-witnesses have 
deposed, and accused Nicholas chased him and dealt the fatal blow with liis 
axe..., There is absolutely no reason why the ploughmen, P. W.s 6, 10 
and 1 1 should not be believed.’* 


What is the effect of the accused-appellant Nicholas chasing the deceased 

while r unn ing away from the spot for his life ? Section 
Effect of accused 102 of Indian Penal Code is clear on the point. It was 

held tliat the land in dispute was in the possession of the 
from spot*for* accused. The deceased with the ploughmen brought 

by him trespassed on the land. Therefore at that stage 
die accused-appellant had a right of private defence of property : he had also a 
right of private defence of person when he was attacked. At thatpointof time 
accused, -appellant had a right of private defence and he could have caused 
death or any other harm to the assailant, if the aggiessor’s assault was suclx 
as might reasonably cause the apprehension that death would otlierwisc be the 
consequence of such assault. But the position changed after the deceased rc- 
gaincdhis senses and was ruiming away from the spot lor his lilc. At that 
stage the accused-appellant could have no reasonable apprelieiisiou of danger 
to hisbody. When tlie deceased was running away, thcaccused-appcllanthad no 
justification to pursue the deceased and give Iiiiu a fui thei stroke in the manner 
he did which caused the deatii of the deceased. In view of the lact tliat the 
deceased had already started running away and tlicre was no danger eitiicr 
to the property or to the body of tlie accused-appellant, the right ol private 
defence as alleged was not available to the accused-appellant in the cii cum- 
« toDcea of the case.* 

^ A. I. R, I 9 (j 3 g i 1963 S. O. D. 2. MichuUa tCbadia o. State, 1965 0» 

^ ■ 1963 All. Or. a 170. L. T. 1014 at pp. 1015, 1017 u 
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8. Extent of right* — In deciding whether the accused can be helb to 
have exceeded the right of private defence which he undoubtedly had« 
regard must be had to the comparative physical strength of the accused and 
the deceased respectively and also to the antecedents of the deceased and his 
conduct on the particular occasion. When the accused, a weak man is 
attacked by a strong man it is difficult to judge the extent of the rihgt of 
private defence by any hard and fast rule and the accused connotbe expected 
to regulate the extent of force to be used by him by any precise standards.^ 

The right os private defence commences as soon as a reasonable apprehen- 
sion of danger to the body ari les from an attempt or threat to commit the offece 
although the offence might not have been conamitted, and it continues as long 
as such apprehension of danger to the bod continues. So long as the tangia 
was in the hands of Lingaraj and the latter attempted to kill him, Mahajan 
had every justification to apprehend danger to his body and consequently he 
would have been justified, to inflict such injury on Lingaraj as he would 
have considered necessary to save himself. But once the tangia was 
snatched away by Mahajan fi em Lingaraj, there could not have been any 
further apprehension in the mind of Mahajan. In fact, Mahajan had not 
stated what further injury he apprehended from Lingaraj. If there was evi- 
dence to show that after the was seized from Lingaraj the latter was 

attempting to catch hold of some other weapon, that could have been a 
sufficient justification for Mahajan to exercise his right of private defence. But 
that is not the case here. Whether a person claiming to exercise right of private 
defence had any reasonable apprehension of danger or not depends on the state 
of his mind at that time and itis for him to say whatdanger he apprehended. 
Outsidei s cannot divine what was passing in his mind. When Mahajan 
himself had not chosen to speak out what danger he had at that moment 
expected from Lingaraj who was completely disarmed by him, and when he 
did not say that at the moment there was any attempt on the part of Lin- 
gaiaj either to snatch back llic tangia from him or to secuie any weapon 
from elsewheie, it is manifest that Mahajan has failed to establish that the 
right of private defence was available to him.® 

9. Right to protect the innocent. — Theright of private defence cannot 
be availed, ol by a pei son tojustily his crime. He caimotusc force inprosecu- 
licn of an illegal act. Whcic, therefore, a man had wrongully confined 
some men in a house and killed one of those who attacked it and endeavoui'ed 
to set it on file, he was held to be guilty of manslaughter at least.® 

10. Cases. — In Lahore case, the deceased was a person of strong physique, 
dangeious character and brutal nature who was reputed to have killed a man 
previously. On the 12th Juite he was heavily drunk and liad some quarrel with 
the accused but was taken back to Ixis house. Later he re tuined ai med with a 
stick and entered the shop of accused who was described to be comparatively 
a weakling, threw him on the ground, pressed his neck and bit on his hand 
and his cnest. When, however, the accused was extricated he took up a 
hatchet which was lying in the shop and stiuck three blows on the head ol the 
deceased with the result thathe aiedaftcr tluce days. It was held that though 
no grievous hurt was actually caused to the accused the circumstances were 
sufficient to laise a strong apprehension in liis mind that he was under a 
reasonable apprehension ol receiving such injury at the hand of his assailant 

1. Kala Singh v. Emperor, A. 1. R. 1933 1970 Orissa 50 at pp. 51^-53. 

l.ah. lb/ atpp. lb/, Ibb: 34 Gr. E. J. 3. 1 Hawk. R G. kb. Sec 'Hi 1 Hale P G. 

1175 (k; : 34 Pury. E. R. 259. 405 at pp. 440, -*41. 

2. Gopinath Has v, Alekh Sahu, A. 1. R. 
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unless he succeeded in disabling him. The whole conduct of the deceased 
been^e^eede'd^^''”™ private defence had not 

When two parties are equally determined to fight on the pretence of 
seeing their respective possession over a field there can be no question of a 

right of private defence, nor can there be any room for the plea of self-defence 

when either party invites the other to the contest . 2 

It IS notpossible to say thatwhen aperson is attacked while doiue a lawful 

act he IS not entitled to stand his ground and defend himself but must run 
away* 


In the above-noted case the applicants armed with lathis proceeded to 

^ohra to appraise the crops soon after their opponents appeared armed and 

‘‘PP'i^nts did not wait Wil they were 
attaclred but ran off to meet the other side and attacked them. When the 

lathi hght took place several persons on each side were injured, some of the 
mjuiies being serious and amounting to grievous hurt. Held that the right 
ol self-defence had commenced when the applicants went out to fight their 
opponents and they committcdno offence as they were not shown to have inflicted 
more harm than it was necessary to inflict for the purpose of defending 


ol' private delcuee 
ol* property cxieiidtt 
to causiig death. 


103. The right of private defence of property extends 
When the rigiu undcr the restrictions mentioned in Sec. 99 , to 

tlie voluntary causing of death or of any other 
haran to the wrong-doer, if the offence, the 
committing of wJiich, or the attempting to 
commit which, occasions the exercise of the right, be an offence, 
01 any 01 tlie descriptions hereinafter enumerated, namely, — * 

Fir^it — i<ob be r y . 

Secondly — House-breaking by night. 


Thirdly — Mischief by fire committed on any building, tent 
or vessel, which building, tent or vessel is used as a human 
uweiling, or as a place for the custody of property. 

Theft, mischief or house-trespass, under such 
ciicumstancesas may reasonably cause apprehension that death 
or grievous hurt will be the consequence, if such right af private 
uelence is not exercised. 


1. 

:4. 

3. 

4 . 

5 . 


Analogous law. 
i^rinciple. 

5>copc. 

Meaning ol' words. 


SYNOPSIS 

0. No light ol 
ircspassct . 

7. TUctl. 
b. llouat'-ii espass. 


private deleucc against a 


t)eath ill protection of property, 

Indera law. ^Tiiis scctioii is closely analogous to Sec. lOU. 

ea, tnc twoscctionslay down the same rule, namely, the circumstances in 




i^ala Singh v. Emperor, A. 1. R. 1933 
Eah.lG7at pp.iU7, IbB: 34 Puiij.L.R. 2 39. 
onairo Singh 1 /. Emperor, A. 1. K, 193j 

P. 144: 36 Gr. L. J. 861; 
I. G. 120 ; 31 Nag. L. R. 3S0, 


156 


3. Haliz AJi v. Emjjeror, 6 L. J. 271 
at p, 274 : iu O. G. 13b. 

4. Theft, Sec. 378; Robbery, Sec. 39U; 
Mischief, Sec. 425; House-trespa*s . 
Sec. 442; House-breaking, Sec. 44 j 
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the killing of a person is justifiable. Section 100 deals with 
justifiable ho^cide in defence of body, while this section deals with justifiable 
fionucide in defence of property. The commentary under this section must, 
tfierelore, be read as supplementary to that given under Sec. 100. 

Therule here laid down is in accordance with the Ei glish law, in which 
Rule under this sec- distinction is observed between such offences as are attend- 

ed with force, or any extraordinary degree of atrocity 
Witl English law. which m their nature must be taken of such urgent necess- 
sity as will not allow of any delay, and others of a different sort if no 
resistance be made by the offender Accordingly it has been held that 
no one has a right to kill a person found picking his pocket.* “But if one 
pick my pocket and I cannot otherwise take him than by killing him, 
this falls imder the general rule concerning the arresting of felons.’** 

2. Principle., — Under Sec. 103 of the Indian Penal Code, the right of 
private defence of property extends, under the restrictions mentioned in 
Sec. 99, to the voluntary causing of death in case of theft or mischief, when 
such theft or mischief is committed in such circumstances as may reasonably 
cause an apprehension that death or grievous hurt will be the consequences 
if such right of private defence is not exercised.* This section recognizes 
the right of a person to kill a person committing offences attended with 
force or surprise. Where therej were absolutely no circumstances as may 
leasonably cause apprehension that death or grievous hurt will be the 
consequence to the accused, if the right of private defence is not exercised, 
it was held that Sec. 103, the clause, had no application. The right 
of private defence of property could not, therefore, extend to the causing 
of death.® 


3* Scope*— Section 97, Penal Oode, declares that every ,.'ersoD 
has a right to defend the property, whether moveable or immove- 
able, of himselt or of any other person, against any act which is 
an offence falling under the definition of theft, robbery, mischief or 
criminal trespass, or which is an attempt to commit theft, robbery, 
mischief or criminal trespass. Section 103 Justifies homicide in case of (1) rob- 
bery, (2) house-bi'eaking by night, (3) arson, and (4) theft, mischief or house- 
trespass fusing apprehension of death or grievous hurt. This right is, how- 
ever, subject to the two limitations contained in Sec. 99, namely, that there is 
no right of private defence in cases in which there is time to have recourse to the 
protection of the public authorities and that the right of private 
defence in no case extends to the infliction of more harm than it 


Observatioua of the 
Supreme Court. 


is necessaiy to inflict for the purpose of defence.* 
Under Sec.103 of the Indian Penal Code, the ri^t of private 
defence of property extends, under the restrictions mentioned 


in Sec. 99 thereof, to the voluntary causing of death, if the offence the 
committing of which or attempting lo commit which occasions the exercise 
of the right falls in one of the categories mentioned therein. That is to 
say, ifit was notone of the offences enumerated therein, the person had no right 
of private defence extending to the voluntary causing of death.’ Subba 
Rao, J., in the above-noted case observed : “In most of the cases, the discus- 
sion ol the evidence in compartments — ^one relating to the offence and the other to 


1. East P. C. 273 ; Post, 273 : ,1 Hale 

P C. 443 at pp. 4bl-b4 : 1 Hawk 
p’g. 22, Secs. 21, 24 » Bull, 9 G, N. 

2 , l^ Haie P. G. 4 : Black, 180. 

8, 1 East P. G. 5, Sco. 45, p. 272. 

^ Singh p. State oi Bihar, 


A. 1. K. 1908 Pat. 258 at p. 264. 

5. Jaria Naik v. State, (1969) 35 Cut 
L. T. 322 at p. S25. * 

6. Dina Nath e. Emperor, A. I. R. 1940 
JLah. 117 atp. 119 : 49 Cr. L.J. 300. 

7. Gurdatta Mai p. State ot U. P., A. I, SL 
1965 8. O. 257 at p. 261. 
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the right of private defence— may not be possible, for almost always the evidence 
relating to one part will ha^ impact on the other part, and the Court in consi- 
denng whether the accused are liable constructively for murder will have to 
consider also the evidence of the defence that their coi^mon intention wasnot o 
commit murdei but only to protect their right and to cause hurt, if necessary ” 
Proceeding fm ther h,s Lordship said : “Section 103 of the Ind an PenaTcode 
IS subject to Sec. 99 thereof. Under Sec. 99 there is no right of private defence 
in «ses in which there ,s time to have recourse to thi protection of public 

authorities, and the right of private defence in no case extends to the infheting 

of more harm than it is necessary to inflict for the purpose of defence.”i ^u. 
where the deceased under the protection of police, were peacefully cutting the 
crops and where none of the deceased were in possesion of any dangerous weapons 
except sickles, which were used for cutting the crops, it could norbe sfe"d 

was any serious apprehension to the life of the accused which would 
n itle toexci cise theirright ofprivate defence to the extentofeausingdeath of the 
deceased. Discussing this aspect of the case in the judgment Subba Rao T 
said : “The intention of the deceased was peaceful anKy wefe cu^^ng’.fee 
^ops under the protection of the police and none of the decoaLd was“feposses- 
sion of any dangerous weapons. Th« sickles were used only by the labourers to 
cut the crops. In the circumstancesdisclosedin the evidence we cannothold thit 

wn ‘ »he appellants that they 

would be killed or hurt by the deceased. The Hie-h i • 

holding that the facts of the case did not attract the provisions of Oases' the 

rndmn Penal Code.” His Lordship then proceeded on : ‘‘Gan it be said tW 
m the present case the accused hacTno tim^e to have recourse to the pr^^^^^ 
of public authorities and they had not caused more harm than was^necessarv 

the purpose of private defence? The accused knew befo^ehanf' 
ahn ‘^^ceased had gone to the Held to cut the crop. The police station is 
about two imles from the plot. They could have certainly gone to the police 

for intentions of the deceased and asked 

for police protection. Tlmy did not do so. Wlicn thev came t^the field thev 

imd two police constables. They should have told them of the real situation^ 
asked them to see that the deceased did not carry away the crop and should h 

Pf Sub-Inspector and'^macie’^hc necessary feporf 

^ appellants would havepreventL the uidbr! 

happened. Instead, they tried to deploy tL t^o cop- 
' bles on a false pretext ancfsucceeded in doing so in respect of one Sccondlv 

to ufe ^tonecs in w'irTch th^'wc.t 

® immc^atcly on coming to the field to shoot to kill thref of the 

fuiu^irmcd n deceased had no arms, whereas the appellants were 

profeetton oTth ‘'■''r '' The deec.ased were cutting the crop under th,~ 

at dosfei nnvr r* ‘"bleating thereby their peaceful .utentions. Shootiiw 

necessarv f certainly be cau.sing more harm than was 

defenc^ case, to inflict for the purpose of private 

■iglurforil^r^ 1 c'"'' could not rely upon their 

g ofprivate defence. “ Apersoa whose duty it is to guard a public building 

Right ariflcs not person employed to r»'uard a nri- 

only when specified budding; that is to .say, it is his duty to protect the 

property ol his employer, and he may take sucli steps for thi.>j 

pnrpo.se as the law permits. Section 97, Penal Code. declares 

that everyperson has a right, subject toccrtaiii restrictions 

toty other uerson n mont, oned in Sec. 99, to defend the property of himself or 
^nci i^ersonjigamst any act which is an offence falling witliin the deflni tion 

’• Ounlatto JIal Smte, A. I. R. (965 
O. 2S7 nt pp. 26b 268 


y ^pccinca 

jnence is committed 
»ut also when they 
attempted to be 

committed. 


2. /kid. At p. 263. 
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of theft, robbery, etc. Section 105 declares that the right of private 
defence of property commences when a reasonable apprehension of a danger 
to the property commences, and Sec. 103 says that the right of private 
defence of property extends, under the restrictions mentioned in Sec. 99, to 
the voluntary causing of death or of any other harm to the wrong-doer, 
if the offence, the committing of which, or the attempting to commit which, 
occasions the exercise of the right, be an offence of any of the descriptions 
therein enumerated. Among the offences therein enumerated are theft, mis- 
chief and house-trespass. A person employed to guard the property of his em- 
ployer, therefore, is protected by these provisions of the law, if he causes death 
in safeguardinghisemployer’sproperty, when there is reason to apprehend that 
the person whose death has been caused was about to commit one of the offences 
mentioned in Sec. 103, or to attempt to commit one of those offences. 
The fact that the property to be guarded is public property does not extend the 
protection given to a guard. ^ As already stated the right of self-defence under 
thissection arises not only when the offences enumerated in the section are com- 
mitted but also when they are attempted to be committed.* 

ItwasheldiniJamrayMaAfonv. thatthefourth clause of Sec. 103® 

I. P. G., dealt specifically with cases where the act which caused the exercise of 
the right of private defence amounted to theft, mischief or house-trespass and 
this clause really mant that when the act which amounted to theft, mischief 
or house-trespass was such sc to cause a reasonable apprehension that death 

or grievous hurt would be the result, then the causing of death in order to pre- 
vent the commission of such act was justified but it did not apply when the 
apprehension of death arose by reason ofintervention of the person exercising the 
right of private defence.^ 

4, Meaning of words. — Under the restrictions mentioned in Sec. 99”: Obvi- 
ously the only restrictions ordinarily applicable are those laid down in Gls. (3) 
and(4) of thissection. the offence which occasions the exercise of the righV \ These 

words are inapt. They only mean if the offences coirmiitted or attempted are 
those described below, and if the circumstances which give rise to the right exist. 
Such circumstances are described in Sec. 105. 


5. Death in protection of property. — The circumstances in which 

a pcrsonmaylawfullykill another arc describedinSec. 100 and this section. The 
combined effect of the two sections is to authorise the killing of a person m the 

following cases : 

If the offender threatens— 

(iz) The causing of death or grievous hurt. 

Killing authorised- {jj'^ Rape and unnatural offence, 
til five cases by com , . Kidnapping, abduction and wrongful confinement. 

Secs 100 and 1 03? {d) House-breaking by night or robbery, and 

(^) Arson. 

th right to defend property is a vailable 
only when the thief has already effected 
entry, for property may be protected 
by atracking the thief inside the house 
as much as by preventing his ent y 
into it; see also Dioa Nath v. Em- 
peror, 49 Cr. L. J. 300. 

3. I. L. R. 26 Pat. 550: A. I. R. 1949 
Pat. 61. 

4. Mithu Pandey p. State of Bihar* 
A.I. K. 1966 Pat. 464 at p. 469i 


Emoeror v. Jamuna Singh, A. I- K. 
1944 Pat. 150 at p. 152: I. L. R. 23 
Pat. 908;46Gr. L.J. 508. 

Ali Mea v. King-Emperor, A I. R. 
1926 Cal. 1012 at p. 1013: 43 G. L. 
J. 532. Under Sec. 103, Indian 
Penal Code, the right of private defence 
of property to the extent of causing 
death arises not only when the bouse 
is broken into but when an attempt 
is made to break into the house. It 
nat the intention of the law 
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The right cxjmmences with the reasonable apprehension of danger to person' 
or property.* In either case it extends to the causing of death in the five fore- 
going cases.® It ends with the cessation of apprehension of danger,® or the 
n covery of the piopcrty; or the obtaining of assistance of the public authorities 
or the escape of the offender. Now, as regards the right here conferred, two 
points are essential; (») The right docs not commence till there is a reasonable 
apprehension,® and («) that reasonable apprehension must be of the commission 

of the crimes described in the four clauses. In order then 
rule”^' justify homicide under this section, it is not enough to 
® * * show that the person slain was a trespasser, or that he had 

even gone into one’s hen roost and some dead fowls and a crow were found near 
him, for that will not amount to house-breaking or robbery or an attempt to 
c mmi t the same .® Butit will be, of course, d'ff^rentif he had already mide an 
aperture in the wall, and was about to get in through, when he was assaulted.’ 
A mere house-breaking by day time would not justify the killing of the house- 
breaker and Such is also the law of England,® but if the house-break'ng is such 
as imports an apparent robbery, or an intention or attempt at robb ^ry, then the 
case would be different, and in this respect also the section closely follows the 
English rule.® So where a person was in actual peaceable possession of land upon 
which he had sown a crop, the act of the accused who cam-' in force to cut the crop 
was robbery, and the party in posossion were enti tied to resist i teven to the extent 
killing the aggrcssois.'® But the extent of harm to be caused in defending one’s 
property depends upon the circumstances of each case and must always b^ 
proportionate to the quantum offeree used by the attacker which it is necessary 
toirpel." And as dacoi ty is only an aggravated form of robbery,'* itfollows 
that the same right exists against dacoitsas is here declared against robbers. 
A pick-pocket, as such, is not a robber, and therefore there is no right to kill him. 
Incendiaries are similarly exposed to the same risk, if they commitraischief which 
is intended to destroy any building, tent or vessel used for residence or custody 
of property. The last clause deals with the mdder forms of the three offences 
dealt with in the three preceding clauses, but these assume the same aggravated 
form by the presence of apprehension of death or grievous hurt. Tliis clause 
would be utilized if there be any technical objection to a case falling into any 
of the three earlier clauses. 

Tliere was reasonable apprehension that the person who was using the bhala 
against him may cause cither death or grievous hurt to the owner. If at that 
juncture, the appellant used his bhala against Blharlrai reasonably apprehend- 
ing giicvous hurt to or death of his companion he would be entitled to be 
acquitted.'® 

6. No right of private defence against a trespasser* — A person 
entitled to the land but not in possession of it has no right to dispossess even 


1. 

2 . 

3. 

4 . 

5. 

6 . 
7. 
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Section 102. 

Section 105, 0. 

Sections 100, 103. 10. 

Section 102. 

Section 105. ’ 1 • 

Scully, 1 C. &. P. 319. 

Poloke Nusboyo, 2 \V. R. 43; ffe .ilso 
All Mia c. Emperor, A. I. R. 1926 G il 
1012; Ram Khclawan, 1951 A. L. ]. 

^4: 1951 A. VV. R. (H. G.) 47; Ajab 
Narain Singh r. Emperor, A. I. R. 1939 
Pat. 575: 40 Gr. L. J. 611 ; Ram Prasad 
'4ahtoa o. Emperor, 20 Gr. L. J. 375: 12. 

I. R. 1919 Pat. 534. 13. 

1 East P. G. 5, Sec. 44, p. 273; 4 Black, 

I. P. G.— 106 


180. 

1 Hile P. G. 488. 

Gooroo Chur Chung, 14 W. R. 69 f 
following Sachce, 7 VV. R. 114. 

Ram K.hel.iwnn Singh I. L. R. 36 Gut. 
827; see .ilso .AJab Naritn Singh v. Em- 
peror, A. I. R. 1939 Pat. 575: 40 Gr. L. J. 
611: 191 I. G. 811 ; 21 P.tt. L. T. 86 : 
1939 Pat. VV.N. 671 ; Ram Prasad Mahton 
p. Emperor, A. I. R. 1919 Pat. 262 : 20 
Gr. L. J. 375: 56 I. G. 983 : 5 Pat. L. J. 
289. 

Section 391. 

Hira Rai d. State of Bihar, A. I. R. 1972 
S. G. 244 at p. 246. 
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a trespasser by force, if the trespasser is in settled possession of the 
land. In such a case unless he is evicted in due course of law, he 
(the trespasser) is entitled to defend his possession even against the 
rightful owner,^ Even assuming that Onkarsingh and his brothers had a 
defective title or no title at all, yet, since they had been in possession for 
some time, they had the right to defend their possession even against the right- 
ful owTicr, and the accused party had no right to use criminal force with the 
common object of taking back the possession or ousting Onkarsingh and his 
men. The accused thus had no right of private defence. It was open to them 
to take recourse to due process of law.® 

7. Theft. — Right of private defence as laid down by Sec. 103 in case of 
theft extends to voluntarily causingdeath provided there are such circumstances 
as may reasonably cause apprehension that death or grievous hurt will be the 
consequence if such right of private defence is not exercised. Where there are 
no such circumstances which may have caused apprehension that death or grie- 
voushurt would be caused to the accused, the right of private defence of property, 
if any, would come under Sec. 104 which d.ocs not extend to the voluntarily 
causing of death but extends subject to restrictions und.er Sec. 99 to the volun- 
tarily causing to the wrong-doer of any harm other than death. One of the res- 
trictions contained in Sec. 99 is that the right of private defence should in no case 
extend to the inflicting of more harm than it is necessary to inflict for the pur- 
pose of defence. In causing death, the right being exceeded courts have to see 
w'hethcr the case comes under Exception 2 to Sec. 300, Penal Code, which re- 
quires that it must be proved that the death was caused (1) in good faith in the 
exercise of the right of private defence of person or property, (2) it was caused 
without premeditation, and (3) without any intention of doing more harm than 
was necessary for the purpose of such defence. Unless the case can be brought 
under the provisions of this exception the accused would be guilty of murder 
provided of course that the usual conditions required by Sec. 300 aie complied 
with.® When the act which amounts to theft, mischief or house-trespass is such 

Filial blow to per se sufficient to cause a reasonable apprehension that 
cause death to thief death or giievous hurt will be the result, then the causing of 
if justifiable. death in order to prevent the commission of such actis justi- 
fled.^ It docs not apply when the apprehension of death arises by reason of the 
intcivcntion of the person exercising the right of private defence.® Though 
the right of private defence against theft continues till the offender has effected 
his retreat with the property or till the property has been recovered, where the 
thief has been felled down by a blow with an axe and is lying prostrate with 
the stolen property thrown on the ground, it cannot be said that the right of pri- 
vate defence extends to inflicting further blows on the thief of which he dies 
subsequently. In such circumstances, the case of the accused neither falls under 
Sec. 103 nor under Exception 2 to Sec. 300 reducing the offence to one of 
culpable homicide not amounting to murder.® 

8. House-trespass. — The extended right to cause even death is con- 
ferred in the case of house-trespass only when it is committed in circumstances 
which may reasonably cause an apprehension that death or giievous hurt will 


1 See Munsbirain v. Delhi Administration, 
A. 1. R. 1968 S. G. 702 at p. 705. 

2 Slate of M. P- v. Saligiam, 1971 Jab. 
L. J. 292 at pp. 297-98. 

3. Ladha Gova v. State, A. I. R. 1951 Sau. 
1 at pp. 2, 3 : 6 D. L. R. (Sau.) 14 ; 5 
A. I. Cr. l3. 117:3 Sau. L- R, 148; Ram- 
ras Alahton v. Emperor, A. I. R. 1949 


Pat. 61 : 49 Gr. L. J. 449: I. L. R. 26 
Pat. 550. 

4. Padmeswar Phukaii v. State, 1971 
Gr. L. J. 1595 at p. 1596. 

5. Ram Prasad Mahton, 20 Gr. L. J. 375. 

6. Ladha Gova v. State, A. I. R. 1951 Sau. 
1 at pp. 3, 5: 6 D. L. R. (Sau.) 14: 3 
Sau. I. R. 184. 
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result if such right of private defence is not exercised. Accordingly, where the 
accused went to tire rescue of a woman whose husband forcibly dragged her from 
her father’shouse against her will and in the attempt caused the death of the hus- 
band, there was no such apprehension as stated in Gl. (4) of this section and 
the accused could not claim the right of private defence under the said clause 

104 . If the offence, the committing of which, or the attempt- 
ing to commit which occasions the oercise of 
the right of private defence, be theft, mischief, 
or criminal trespass, not of any of the descrip- 
tions enumerated in the last preceding section, 
that right does not extend to the voluntary causing of death, but 
does extend, subject to the restrictions mentioned in Sec. 99, to 
the voluntary causing to the wrong-doer of any Ixarm other 
than death. 

SYNOPSIS 

. 1 Analogous law. 3. Scope. 

2. Meaning of words. 4. When homicide in utijustifiable. 

The commentary under Sec. 101 may be read, mutatis mutandis^ as a com- 
mentary oil this section. 


When the right of 
private defence of 
property extends 
to causing death. 


1. Analogous law. — This section is related to the last, as S?c. 101 is 
to Sec. 100. It is enacted to legalize the. infUctiou of any harm short of death 
in all cases in which the offences of theft, m'srhief or criminal tKtsjjass an- not 
aggravated in the manner described in the clause ^^fourtkly^* of tht^ last s«“eiiou, 
viz. by b“.ing attended with an attempt to cause d<*ath or grievous lun l. 


2. Meaning of words . — *^Hann other than d- alW* Harm implies use of 
the force, not mere abuse punishable under Sec. 504, which cannot be 
justified under this section.® 


3. Scope. — Under this section when th«- off.uie.e furnislmg an occasioui 
for tin* exercise ol the light of st'lf-defem'i' is tluTl, miscliid or criminal Iresjjass 
but not of the type enumerated in Sec. 108, the righi < .Ktenils only to CiUising 
of any harm othci thaude:illi. A pei sou had evei y i igl’- 1 to tl lend his pt ()j>,-rty 
and to stop the accused from uprooting the n e<ls eie. whicli lie had plan tctl iu 
hisfi'-ld. In defendii^g hi s projierty he c;m U'd-T S-c. lOl-, i. P. Cl., eanse any 
harm short ofdt;alh. He. is therefor*' juslill-d in alt.rekiug lh<' aeens*;*l pi;i m)u 
uprooting the plants wl th his_g«r^« and lh«- fact that \w «li(l so il.x's not In Ij) ilu; 
accused at all. Surely if a min is uprooting aiiotlurr man’s Jr<-es lie \vonl<L not 
be going to the poUcir statioufoi help b eause by th*- time lie conv's I> n k all the 
trees would be gone. In uoiinal coudi lions lit; would l)i' W'-ll a*K'ised to pro- 
tect hispropei ly by using all force ncct^ssary to stop the uji t).)iiii,g of tin: jilauls.® 
Tile section dot's not apply to a case whtne di:alli has been caused in exercis*; of 
the supposed right of self-di'fcuce.* This section has to ]) : reail subject to llie 
provisions of the succeeding section, that is Sec. 105.® 


1 . 

2 . 


3 . 


State V. Badri, A.I.R. 19.57 All. 714 at p. 
716: 1957 Gr. L. .f. 1195. 

See Rakhal Das Rcy t>. Kailnsh Baiiu, 
S I. G. (Gal.) 721: II Gr. L. f. 213: 1 1 
G. I.. J. 113. Sectii>ii 104 c.in have n»> 
application by way of dcfcrcc to charge 
brought against the accused in case of 
using abusive language. 

Gulla Din Sharaf Din o. Emperor, A. I. R. 
1940 Pesh. 6 at p. 8: 41 Gr. L. J. 561; 
Gamman, 48 Gr. L. J. 590: 230 1. G. 
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277; N.irain D.iss, I. L. R. 3 Lib. 144; 
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D. 117:3 S.ati. L. R. 184. 

R iniias Mahl.ni lanpcror, .\.I.R. 1949 
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I93r, L.ih. 28 : 37 Gr. C. J. 1428 • Gl 
I. G. 34-t. 

Ram.aswami, 1949 M. \v. N 545. 
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In the case reported in Kunwar Sen v. Vir Sen^ the facts of the case as men- 
tioned therein weie as under; 


“The prosecution story lies in a narrow compass. On 13.1 1.68 at about 6 
p, m. complainant Kunwar Sen was passing on a rasia (pathway) which ran 
through the fields of the accused. When he was in the midst of the held the ac- 


cused Suddenly appeared armed with lathis and kulhari and questioned him as 
to why he was passing through their field. The complainant entreated to be 
excused and promised not to pass on that passage again. He also requ'^sted them 
to allow him to go out of the field. The accused, however, did not listen to his 
entreaties and attacked him with their respective weapons. On the alarm raised 
by the victim a number of villagers reached the scene and witnessed the occur- 
rence. Complainant Kunwai' Sen had received nine injuries one of which had 
resulted in fracturing his ulna bone of the right fore-arm. He was immediately 
taken to the hospital at Sirsaganj and on the next morning he lodged a report 
at the police station giving the essentials of the prosecution story.” 


The learned Magistiate without giving any finding on facts came to the 
conclusion tliat even if the prosecution story is held established “the accused in 
the present case had every right to prevent the complainant from continuing tlie 
criminal trespass, regardless of he amount of damage that was likely to be 
caused... and the saying of the complainant that he requested the accused 
to be excused and promised not to pass again, and again requested for allowing 
him to pass on that day does not give him any right for insisting that he must 
continue the criminal trespass. Thus if the accused used force to prevent him 
from continuing the trespass, they used it in the exercise of the right of private 
defence of property and they are entitled to benefit of Sec. 104, Indian Penal 
Code.” Accordingly he acquitted the respondents. 


The High Court allowing the revision against this decision of the Magis- 
trate held on pages 76-77, as under : 

“There can be no doubt that the Trial Magistrate has taken a wholly 
eiToneous view of the law and has misunderstood the import of the 
decision of this Court in the case of Hukum Singh v, State.^ In that case 
the appellants after loading their bullock caits with sugarcane took 
them aci oss a large number of fields including the field of the deceased 
although there was no rasta for the bullock carts through the fields in 
whiclr there were standing crops and when the deceased objected they 
had severely assaulted him. Here the case is reverse in so lar as the 
complainant stopped passing through the field and entreated the accu- 
sed to excuse him but he was belabouicd by tliem. Moreover, there 
can be no comparison betvireen an individual passing through a field 
covered with ciops and loaded bullock carts going over the same as the 
quantum of damage to the ciopSjif any, in thefoimer case will be negli- 
gible to merit any serious consideration in such circumstance. 

“It must be noticed that the accused had totally denied to have 
beaten the complainant and the evidence led on their behalf suggested 
that the complainant had received those injiuies by a fall in a daik well. 
When the complainant entreated the accused to excuse him for having 
passed thiough their field and to allow him to go out of it and when 
there is nothing on the record to indicate that when the accused did 
not agree to his entreaties the complainant made any attempt to proceed 
fui'ther in the field; the question ol the accused-respondents being justi- 
fied ‘in preventing him to continue the tiespass*, does not arise and 


J. 1969 Gr. L.J. 76 »t pp. 76-77. 


2. A. 1. R. 1959 AU. 690, 
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they were not justified in beating him. There is neither any evidence 
on the record nor the circumstances of the case indicate that the com- 
plainant had caused any damage to the crops of the accused. The 
evidence on the record on the other hand shows that he was passing on 
a rasta which ran through the accused’s field. It is true that the field 
was covered by the crops. That does not, however, preclude the 
possibility of the existence of a village pathway running through the 
field. Had there been no rasta there was no point in the complainant 
to try to walk over the crops as on the one hand it would have pi evented 
his movement and on the other would not have resulted in any appreci- 
able damage to the accused crops. When the complainant begged the 
accused to be excused for having passed over the running through 

their field and to allow him to go out of it the criminal trespass, if any, 
had ceased to exist and the accused had no justification in severely beat- 
ing him. 

**In this view of the matter the order of acquittal recorded by 
the learned Magistrate by giving the benefit of Sec. 104, Indian Penal 
Code, to the accused-respondents does not appear to be correct and 
must be set aside,** 


4* When homicide is unjustifiable*^— The last sectioir lays down the 
cases in which even homicide is justifiable. This section lays down that in otlrer 
cases it is not. So where the accused were on their mastei’sland when the decea- 
sed came up with a number of men to fish in a disputed tank by force of aims, and 
the accused were prepared for the fight, and the two parties fought and one of tlic 
aggressors was killed, it was held that, as tlie act of the accused was not protected 
by the last section, itfell within the scope of this section, which did not justify the 
killing of a trespasser. But at the same time, though the accused had exceeded 
their right of private defence, still some consideration must be shown to them in 
the sentence, and their sentences were accordingly reduced to rigorous imprisou- 
Scction * t’fi inent from seven to three year s. ^ Tins was a case ol deatia. But 
causing ofhami'but short of death the section justifies tlie causing ot airyhaiin, 
short of death and Subject, however, to the restriction laid down in See. yy 
subject to restric- that the haim should not be more than is necessary for tlie 
tions under Sec. purpose of defence.® And neitlier section takes note ol tiie 

motive which prompted the harm, unless tlie harm caused 
was in itself so excessive as to be indicative of icveugc. Li Judgnig 
of the reasonableness of haim caused, it must be noted tiiat tliough tiic 
haim caused by each individual may not be excessive or sulficient in itself to 
cause death, still if the cumulative effect of the injuries caused by several lesuited 
in death, they will all be accountable for it. As Gainpbell, J., obsci veil in a 
case : “If several parties band together, and so act in defence of pi opei ly that 
file unlawful causing of death is a natural and probable lesult, and deatli is, in 
fact, so caused, it would be very dangerous to lioKl oUici wise than that they .no 
all responsible and guilty of culpable homicide of a low dcgice tjiougli it be.'’^ 
But whci'e a number of persons acting in concert arc shown to iiavc dclendcd 
their property by use ot force and they are acquitted ot homicide, tliey could 
not be found guilty of rioting.* It is not the lawful exercise of txie right of 
private defence to confine trespassers for the night till the aiiival ol the police 
on the following day,® unless the trespassers were guilty of a noii-bailable and 
cognizable offence.* But a person in possession ot his propei ty is entitled to 




Goburdhun, 14 W.R. 74; st* also Hasbam 
o. Emperor, A. I. R. 1936 Lab. 26 : 67 
Gr. L. J. 1428. 

Section 99, para. 4. 


3. Mitto Siagb, 3 \V. h. 41 at p. 42. 

4. Ibid. 

5. i^burfodcliQ, 13 \V. R. 64. 

6. Section 59, Gr. P. 0« 
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use force to eject a trespasser, and the trespasser cannot complain that he was 
acting under orders, if his act was, in fact, a trespass. So where a police cons- 
tabie authorized to watch the movements of suspected characters entered into 
the house of a person at midnight and knocked at his door to see if he was there, 
he was held to be guilty of trespass, ashe had no authority to enter into the houses 
ol c^^n suspected characters, and the accused who resented the constable’s act 
by abusing and pushing him and lifting his stick to strike him was held to be 
protected under this section.^ Where the deceased had succeeded in. obtaining 
peaceful possession of the property, and the accused had obtained unlawful 
possession only for a couple of hours or so, it was held that the possesion of the 
accused was notliing b ;ttcr than mere trespass and could not give them any right 

01 private defence. The deceased had, on the other hand, a right to maintain 
his possession and eject the accused and hence the right of self-defence of pro- 
pci ty vested m the deceased and not in the accused. If the accused were beaten. 
It must have been because they refused to vacate the land. According to the 
pi ©visions of Sec. 104, Indian Penal Code, the deceased had a right to inflict 
any necessary injury, short of death, in the exercise of their right of private de- 
fence of property and in the circumstances of the case it cannot be said that the 
deceased exceeded his right of private defence.® 

Where a trespass is committed on land for purposes of stealing crop the 
right of private defence of property begins and it is not necessary to have re- 
course to public authorities to seek redress. In such a case the accused cannot 
be expected to judge his act by the cool standard of a passerby. Reference may, 
in this connection be made to the decision in Har Chand v. Emperor^ and Abdul 
Hadi V. Emperor.^ The former case points out that the law does not require that 
when a person is being wrongfully clepiived of property of which he is in posses- 
sion he should leave the thief alone and run to a tkana at a distance to seek redress 
ft om the police. No doubt that case states that the position would be different 
if intimation is received in advance of the intentions of the opposite party. The 
latter case enunciates the same rule as the former. It is said there that it is not 
the intention of Secs. 97 and 99, Penal Code, to compel a person having 
the riglit of private defence of property to acquiesce in criminal trespass and 
not to exercise his right of private defence at all. It is further said that such a 
person need not, instead ot protecting his property, run to the police and leave 
the aggressors to do who t the law entitled him to protect himself against by exer- 
cising his right of private defence. Paragraph 1 of Sec. 105, Penal Code, provides 
tliat the right of private defence of property commences when a reasonable 
ajipi chension of danger to the property commences. It follows that if the act of 
tj fspass and theftin a case had already begun when accused and his companions 
went to the property there was more than apprehension ofdanger to 
jn operty and the right of private defence had come into existence. Wllen 
the right had commenced it is not expected that a person entitled to exer- 
cise it should have recourse to the. protection of public authorities. Paragraph 2 
of Sec. 105 shows that the right of private defence ofproperty against theft conti- 
nues till the offender has effected his retreat with the property or cither the assis- 
tance of the public authorities is obtained, or the property has been recovered. 
Paragraph 4 says tliat the right of private defence of property against criminal 
trespass or mischief continues as long as the offender continues in the commis- 
sion of criminal trespass or mischief. If inprotecting the crop death is caused, 
but there was no intention to cause death or such bodily injury as was likely to 
cause d'-ath, the offence would fall only under the latter part of Sec. 304.® 

iT Doraswam^TlI R- 27 Mad. 52. 4. A. I. R. 1934 All. 829 (2). 

2 Indar Singh v. Emperor, A. I. R. 1938 5. Madhava Kurrup v. State, A. I. R. 1953 

' Lah. 60 at p. 62: 39 Gr. L. J. 288. T.-G. 340 at pp. 352-43 : 1953 Kcr. L, T. 

3. A. I. R. 1930 Lah. 314 (2). 31. 
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In an Oudh case, there was no evidence of any enmity between the accused 
and the deceased who had gone to the accused’s field at night and the accused 
suspecting that he had come to commit theft of the dkeuy dealt him some lathi 
blows as a result ofwhich he died on the spot and the medical examination showed 
that most of the injuries were on the vital parts of the body. It was held that 
considering the fact that most of the injuries were on vital parts of the 
body, namely the head and the face, the accused must be imputed constructive 
notice of the fact that the injuries inflicted by him wci*c likely to cause death, 
and conceding that the accused had a right of private defence \mder Sec. 104, 
it follows that in causing the injuries above referred to which resulted in 
death of the deceased, the accused had exceeded that right and was then liable to 
be convicted under Sec. 304, Indian Penal Code.' 

The section says that harm may be caused to the wrong-doer, but this term 

would include his confederates, aiders and abettors who 
Confederates, aid- were present at the time of his commission of the offence, 

though it would not include an accomplice who was not 
wrong-doers. present. 11, lor example, a zammdar scads outnis servants 

to take forcible possession of property belonging to or in the 
possession of another the latter would not b? justified in assaulting the zamindar 
who did not accompany his men, though he \vas the principal wrong-doer. 

105. The right of private defence of property commences 

Gommencc.mcn.anci ^ reasonable apprehension of danger 

continuance of the to the property commences. 

right of private 
defence of property. 

The right of private defence of property against theft con- 
tinues till the offender has effected liis retreat with property or 
either the assistance of the public authorities is obtained, or the 
property has been recovered. 

The right of private defence of property against robbery 
continues as long as the offender causes or attempts to cause to 
any person death or liurt or wrongful restraint or as long as the 
fear of instant death or of instant hurt or of instant personal 
restraint continues. 

The right of private defence of property against criminal 
tiespass or mischief continues as long as the offender continues in 
the commission of criminal trespass or mischief. 

The right of private defence of property against house- 
bicaking by night continues as long as the house-trespass which 
has been begun by such house-breaking continues. 

SYNOPSIS 

9 * Liw. person running away. 

7. Robbery. 

Right of defence of property. 8. Criminal trespass and mischief, 

c* to public authorities. ‘J. House-breaking. 

f:’ XT„ MiS‘tppropri.uion and receiving stolen 

. iNo rignt ot private flefenre against a propi'rty. 

I. BacUhu Lai v. Emperer, A. 1. R. 1935 Oudh 442 at p. *342 : 3G Gr. LmJ. 1:^09. 
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1. Analogous law. — -This section was Gl, (81) of the draft in which the 
Law Commissioners objected to the phrase “till the offender has effected his 
retreat with the property”. In a later opinion on this clause it was pointed 
out that if the clause remained, the right of private defence against robbery 
would cease after the robber had left the house, which could not be the inten- 
tion of the framers of the Bill. But notwithstanding this criticism, this section 
was enacted as orginally drafted.' 

2. Principle. — ^This section lays down as to when the right of private 
defence of property commences. As such, the section is analogous to, and 
closely follows the wording of Sec. 102 in which a similar rule for the commence- 
ment of the right for the defence of person is enacted. The commencing 

periods for the two rights naturally differ with the object 
This section is they are intended to serve. But in one respect they both 
analogous to See. agree, for the right to personal protection as well as the pro- 
102 ^in many pf property commences with the reasonable appre- 

respec s. hension of danger to person or property. But as against 

theft the section declares theright to continue (a) till the offender has effectedhis 
retreat with the property ; or (6) the assistance of the public authorities is ob- 
tained; or (r) the property has been recovered. The section docs not say what 
becomes of the right if any one of the contingencies is satisfied, but the property 
remains \inrecovcrcd. But regard being had to the fact that the primary object 
of the right is to enable the owner to recover his property, the right would appear 
to exist till the purpose for which the right exists has been attained. In other 
words, the three clauses determine the owner’s right of recapture which it is for 
the owner to resort to at his discretion. 

3. Right of defence of property. — The right of private defence of 

property commences with the reasonable apprehension of danger to such 
property. The meaning of this phrase has been set out else-where, 
and its meaning must be understood in the same sense here. So far the 
section is perfectly intelligible. But then it goes on to limit that right by fixing 
a period for its determination. As against theft it enacts that the right continues 
(a) till the offender has effected his re treat with the property, or (6) the assistance 
of the public authorities is obtained, or (c) the property has been recovered. 

It is not the law that the rightful owner in peaceful possession of a piece 

of property must run away if there is an actual invasion of 
Right of^ right and an attempt on his person. There are cases in 

of retaliation nor^e which the personin possession of property is entitled todefend 
exercise of it depen- himself and his property by force and to collect such numbers 
dent on actual harm Such arms as are necessary for thatpurpose, if he sees an 
dotie. actual invasion of his rights, which invasion amoimts to an 

offence under the Penal Code, and when there is no time to get police help. It 
is lawful for a person who has seen an invasion of his rights, to go to the spot 
and object. It is also lawful for such person if the opposite party is armed, to 
take sintable weapons for his defence.* The person entitled to exercise that 
right can act before actual harm is done. It is not a right of retaliation and 
hence he need not wait until the aggressor has started committing the offence 
which occasions, the exercise of his right of private defence.* 

This clause had been animadverted upon by the Law Commissioners (see 
para. No. 1 above), but nevertheless, it remains unaltered. Now in order to 


1. First Report, Secs. 155, 158, Reprint, 

o Stimms Belisrs p. Emperor, A. I. R. 
1945 Pat. 283 at p. 285: 46 Cr. L. J. 
672: 1945 Pat. VV, N. 278: 220 I.G. 


141: 26 Pat. L.T. 46. 

3. Barisa Mudt o. State, A.I.R. 1959 Pat. 
atp. 28: I957B. L.J. R. 756: 1959 Or. 
L. J. 71 j Khetri Bewa v. State, A. I. R. 
1952 Orissa 37: 17 Gut. L. T. 220. 
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understand the clause it must be remenbered that the right of private defence 
of property here contemplated is the defence of property,' by use of force.* 
Sole object of This section then lays dovm up to what time it is lawful for a 
the defence of person to use force in defence of his property, thatis, to pre- 
property « the seizure and removal. The recovery of his property 

tiU ^thc is the sole object of this right, and therefore, the clause lays 
retreat of the thief, down that the use of force should cease as soon as that object 
has been attained, namely, the property stolen has been recovered. If however 
the property cannot be recovered, then the clause allows the owner to follow the 
thief tin “he has effected his retreat with the property” which could only mean 

till the pursuit is given up. But the pursuit need not be hot on his heels, for the 

owner ^y fall behind and yet intend to continue the chase. And suppose A 
runs away with B’s watch, and B pursues him, but A getting the better 
of B cannot be caught and S gives up the pursuit. He sees A the n-^x^day 
wearing his watch ; is his right of private defence gone ? In one sense A had 
effected his retreat wth the watch. But B has not recovered the property, and 
so long as B’s property has not been recovered, his right of piivate defence is 
assured to him by another clause. If, therefore, the two clauses aie in conflict, 
is the felon to have the benefit of it? Such a view would be opposed to all rea- 
sonable interpretation of criminal law, and it would lead to awkward consequen- 
ces. In such a case, the correct view would then seem to be that if B sees A 
with his stolen watch the next day, B has his right of private defence subject, 
of course, to the restrictions mentioned in Sec. 99 ; thatis to say, if B sees a police 
man in sight, he must seek his protection; if he does not, he may use force on 
A and recover his watch.*v It is said that in such a case, B s right revives, but 
there is no question of revival, theft is a continuing wrong and a thief is a 
thief whenever he may have committed the theft. And if, therefore, B sees 
A six months after the theft in possession of his watch, B has the same right 
against him as if A had only a moment before stolen it.® This view d^ not 
Gonnictine iudi- favour with the Lahore High Goin t. In MxrDad v. 
cial opinfons^ of Crown,^ i t was held that in the case of theft the right of private 
different High defence of property is put an end to by the successlul 
Courts. private retreat of the theft. It was also held in tfint case 

that while the thief is running away with the property, he cannot be said to 
have retreated. It is only when he reaches his final destination that he can 
be said to have retreated. It is only until the offender has so completed his 
retreat, the right of self-defence continues until the property is recovered, 
i. e. during the retreat of the offender or until the assistance of tlie public 
authoritiesis obtained. This view was reiterated by the same Court in Rakhia v. 
Emperor^ where it was laid down that if the thief runs away after throwing the 
stolen property on the ground the right of private defence ceases, and the owner 
is not justified in continuing the chase and assaulting him. In Mir Dadv. Bm- 
peroT^ a Division Bench of the Lahore High Coui t explained what Sec. 105, 
implied and it was observed by Ffordc, J., that if the thief had effected 
his retreat with the propet ty or if the property had been recovered, the 
owner of that property had no right to proceed with violence against the thief. 
The same view was taken by the Rangoon High Court in Pn Ke^ v. Emi}‘ ror.^ 


1. f Section 97. 

2. i Section 104. 

aHjarha p. Surit Ram. 3 N. L. R. 177 
at pp. 180, 181. 

Ibid., p. 180, citing Maync’s Criminal 
Law, 237. 

Jarha o. Surit Ram, 3 N. L. R. 177 
at pp. 180, 181 ; contra Mir Qad, 1. I*. R. 

X. p. G.— 107 


4. 

5. 


6 . 

7. 

8 . 
9. 


7 Lah 21; Karam All, A. I. R. 1927 Lab. 
355 

A.I.R. 1926 Lab. 74 at p. 75: I. L. R. 7 
Lah. 21: 96 I.G. 385: 27 Punj. L. R. 280, 
A. I. R. 1934 Lah. 595 at p. 596 : 96 
Gr. L. J. 29 2 : 35 Puuj. L. R. 604. 

A. I. R. 1926 Lab. 74. 

A.I.R. l933^Rang. 340; 35 Gr. L.J. 267. 
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In another case,^ theNagpui H’gh Gourtitselfdissentedfromitsearlier view and 
fell into line that of the Lahore High Court. The owner has no right to invade *e 
privacy of another man’s house in order to reefer his property that a thief may 
have concealed therein. Such an entry, as of right, would be trespass. Butif «ie 
house belongs to the thief, then the owner may lawfully enter it in pursuit of 
thief for a thief’s house is not his castle . The Allahabad H'gh Court has ex- 
pressed its agreement vnth the majority view. Accordingly, it has held *at 
when the offence has been committed and the property removed, a recapture 
after an interval of time by the owner or other person on lus behalf, however 
iustiaablc, cannot be deemed an exercise of the right of defence of property. 
The recovery which Sec. 105 of the Indian Penal Code contemplates seems 
to be a recovery either immediate or made before the offender has reached his 

final reti*eat.2 

From the persual of Sec. 105, I. P. G., it is clear that the dilation of Ac 
right of private defence of property against theft continues (1) till the offender 
has effected his retreat with property, or (2) the assistance of the public autho- 
rities is obtained, or (3) the property has been recovered. T^e pnmary object 
of this provision of the law appears to be that the owner of the stolen property 
may not be deprived of it when the same may be recovered by the o^er by using 
force against the thief but this right of usingforce is subject to the aforementioned 

three conditions.® 

In 7arAav.5«ri/i2aOT,*ithas been held that if ^ runs away withe’s watch S 
may chase him until he effects his retreat, but the right of self-defence does not 
end with his escape. ITB sees A the next day, the next month or the next year, 
wearing the stolen watch, B may forthwith seize A and recover his watch, using 
for the purpose as much force as the case allows, and if a policeman be found at 
hand, B’s proper course would be to hand over A to him and let him recover 
his watch. But B is not bound to put off the capture of A until he can Hnd 
assistance of the public authorities. 

Again, suppose on a day after the theft B sees his watch lying on a table in 
a house or a gai^en, and if he can get the assistance of the police, without losing 
sight of it, no doubt he would be bound to do so, but he would be under no 
legal obligation to risk a further loss or removal of the stolen property for the 
purpose of having recourse to the public authorities, and if the circumstances are 
such that immediate seizure seems to offer the only reasonable prospect of reco- 
very, B is entitled to enter the house or garden and recover the watch. 

The proposition laid down to Jarha*s case® has not been follmved in later 
cases. In Mir Dad v. Crown^ two learned Judges in their separate judgments 
expressed the view that the right of private defence of property subsists as long 
as^e offender has not effected his retreat wdth the property, and as soon as 
the offender has completed his retreat the right ceases. ^ Le Rossignol, J., also 
observed that if serious disorders are to be avoided the right of private defence 
must be stiictly confined within the limits fixed by the statute. Learned Fforde, 


1. Punjab Rao v. Emperor, A. I. R. 1945 
Nag. 269 at p. 270: I. L. R. (1945) 
Nag. 881 : 47 Gr. L. J. lU : 1945 

N. L. J. 349: 221 I. C. 199. The 
right of private defence of property 
against tfieft comes to an end if 
the offender has effected his retreat 
with the property or the assistance 
of tjbte public authorities has been 


obtained or the property has been 
recovered. 

2. State V. Sidhnath Rai, A. I. R. 1959 All. 
233 at p. 235: 1958 All. L. J. 511. 

3. Ainar Singh State of Rajasthan, 
A. I. R. 1968 Raj. 11 atp, 12. 

4. (1907) 3 Nag. L. R. 177. 

5. Ibid. 

6. A. h Br 1926. hab. 74. 
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J., while dealing with the illustration which was dealt in Jarha's case,' made the 
following observations: 

“If the thief has effected his retreat with the property or if the assis- 
tance of the public authorities has been obtained, or if the property has 
been recovered, the owner of that property has no right to proceed with 
violence against the thief. To take the illustration given in the authority 
referred to (1907) 3 Nag. L.R. 117 if A runs away withe’s watch, B 
may chase him and seize his watch from him, using for that purpose 
such violence short of inflicting death as may be necessary for the 
purpose of recovering of the property stolen. But if B fails to capture 
A and recover his watch, his right to recover the article by violence 
has ceased. Siinilarly, if instead of pursuing Ay B invokes the aid of a 
policemanfor that purpose and the policeman captures .4, B cannot 
intervene with violence for the purpose of recovering his article; and 
again, if B by any means, whatsoever, recovers his watch he cannot 
then proceed to use violence to the thief.** 

It has been specifically observed in the above passage that if B fails to cap* 
ture A and recover his watch his right to recover the article by violence has ceased. 
From this it is clear that the learned Judge means to say that if the offender has 
effected his retreat the right to use violence by the owner ceases. This view has 
been followed again by the Lahore High Gourt in Rakhia v. Emperor^ wherein it 
has been observed that if the thief runs away after leaving the pr<^erty, the 
right of private defence comes to an end and the owner would not be justified 
in pursuing him and assaulting him. The Allahabad High Gourt has also 
adopted the same view in State v. Sidknath RaiP 

4. Recourse to public authorities. —The question whcthci or not 
there was time for the injured party to have recourse to the protection of the 
public authorities is always one of fact depending upon evidence in each case. 

5. Wheu the right ends -The clause mrkos the right subject to the limi- 

tation, that if the assistance of the public authorities has been obtained, the i jght 
of self-help ceases. In this connection the wording of this clause is materially 
different from the cotresponding clause of Sec. 99. According to that clause, 
there is no right if there is time to have recourse to the protection of the public 
authorities. But under this clause, the right exists and may be asserted till the 

assistance of the public authorities is obtained- As this section 
Right of private ^ special section dealing with a right directed against a 
n^MssUy! special class of malefactors, it may even be contended that 

the owner is not bound to have recourse to tire protection of 
the public authorities, and that he has the larger right against the thief till the 
public authorities choose to assist him. But this construction, though plausible, 
is not a preferable one. For the right of private defence is a right oi necessity, 
and it cannot, therefore, be asserted whenever it is possible to have recourse to 
the public authorities whose duty it is to suppress and apprehtuid ciime. hlore- 
over, tliough this section is not subject to Sec. 99, still i t is necessarily subj.'ct to 
See. 104, which in its turn is subject to Sec. 99- Consequently, it is a matter of 
legal obligation to have recourse to the public authorities for protection as 
there required. 

6. No right of private defence against a person running away— 

By no stretch ofai gumcnt can it be said that any accused has any right of private 


1. (1907) 3 Nag. L. R. 177. 

2. A. I. R. 1934 Lab. 595. 

3. A. I. R. 1959 All. 233. 


4. fcvirpa Ram o. limpcror, -13 Or. L. J. 503; 
at p. 507: 230 I. G. 105. 
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defence against a person who is running away from the scene of the occurrence 
(Sec. 105, Indian Penal Code). The assault on him will be wholly unjustified.^ 

7. Robbery. — Robbery is theft accompanied by violence.® The light 
against robbery is, therefore, essentially a right against the use of violence. The 
right against theft is then aright to prevent the removal of property. If violence 
ceases, sodoes also therightagainstits use unlessitsfear continues in which case 
the right remains so long as the fear lasts. But the fear must be of instant hurt 
or restraint. The fact that the person apprehends a renewed attack in insuffi- 
cient to let in the right. It must be the fear of present and imminent violence. 


8. Griminal trespass and miscbief. — -In the case of criminal trespass 
and mischief the right remains only so long as the offence is being committed. 
If a trespasser has left the land, the owner cannot pursue him for the purpose 
of chastisement. If he does so, he cannot plead the protection for the exception. 
This rule only applies to criminal trespass and mischief as such, and unattended 

by violence. When they are so attended, the right would be 
Rule only applies gnjarged as it may then be a night robbery, or it may fall 

and mischief as under the fourth head of Sec. 103. But where it is not so, 
such and unattend- an assembly lawful in its inception may become imlawful 
ed violence. as soon as the trespass or mischief it was intended to remove 

is over.® So where one Goluk Ghunder in excavating a khal encroached on one 
Issuv Ghunder*s land, and committed mischief by cutting the land and throwing 
earth on it, which was resisted by Issur’s men whereupon the mischief ceased, 
but chc men continued to remain assembled probably to prevent even the cutting 
of the khal, it was held that the assembly had no right of private defence after the 
mischief had ceased and when there was no likelihood of its removal.* It need 
scarcely be added that the right is not only limited as regards duration but also 
as regards the property in respect of which the right exists. For instance, if 
the owner detects two of his buffaloes in a herd, he has no right to drive 
away the herd.® 

The fact of the case reported as Sardara v. Emperor,^ found by the Bench were 
that the accused’s party had been in possession of the greater part of a field for 
some considerable time, that they had actually planted part of it with tobacco 
and that in the other portions of it they had erected ordinary agricultui al build- 
ings such as mangers and cattle-sheds. On the day of occurrence, the complai- 
nant’sparty tookinto their head to assert a right in thatfield and star ted to plough 
it. The party of the accused knowing that ploughing was going on and that 
their possession was challenged, left their houses with arms in oider to stop what 
they considered to be, and which undoubtedly was a trespass. 'V^^en they 
reached the field, there was a fight in which a number of men on each side were 
injured, and one of the complainant’s party was lulled. The accused’s party 
were challenged, prosecuted and convicted. Accepting their appeal and set- 
ing aside their conviction, this is what the learned Judges observed ; 


“Both sides in our opinion were prepared to battle and both sideswere 
equally responsible for fighting. On the facts which we believe them 
to be true, the party of the accused certainly had a right to turn the 
complainants out of the land which had been in their possession for such 


1. State of M. P. V. Saligram, 1971 Jab, 
L. J. 292 at p. 301. 

2. Section 300. 

3. Venkata Reddi, 1937 M. W. N. 176. 

4. Rajkisto Doss, 12 W. R. 43. 


6. Raram Ali, A. 1. R. 1927 i«ab. 355 . at 
p. 356. __ „ 

6. 169 I.G. 826 : 38 Punj.LJt. 131 : 38 Gr. 

L.J.807: 10R.L..41 ; seea^Uo Kirpalam 
t>. Emperor, 48 Gr. L. J. 503. 
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a long time. In. the course of the exercise of their right they have un- 
fortunately killed Shera, receiving themselves senous injuries. Under 
the circumstances, we do not think that we can put any criminal lia- 
bility upon the party of tlie accused at all. It was the complainants 
who were the provoking party and who were in the wrong. They were 
in force and armed. It, therefore, needed force and arms to turn them 
out. In these matters, it is impossible to judge exactly the right amount 
of force to be used.” 


In Indar Singh v. Emperor^ the accused as well as the complainants were 
joint owners of the land, but the possession of the land had all along been with 
the compl^nants. The accused went to the land and started irrigating a portion 
of it, which they claimed to have been allotted to them by a pi'ichayat. The 
complainants coming to know of this also went to the land and protested against 
the conduct of the accused. This led to a fight in the course of which 
one of the party of the complainants was killed. One of the accused 
was convicted under Sec. 302, and the other under Secs. 324 and 323, 
I. P. G. They both appealed to this Court. It was urged on their behalf that 
since they were attacked while they were in peaceful possession of the land they 
had a right of self-defence. The plea was rejected by the Bench which heard tire 
appeal in the following words: 


“The learned counsel for the appellants contended that as tire appel- 
lants were entitled to the joint possession of the land in any case and 
had succeeded in obtaining peaceful possession, they had a right of 
private defence but this contention cannot b: upheld in the circum- 
stances of the case. The appellants had bien in possession only for a 
couple of hours or so and the possession had never been acquiesced in 
by Arjan Singh and others. The possession was, therefore, nothing 
better than mere trespass and could not give them any right of private 
defence. Arjan Singh and his compairions had, on the other hand, 
a right to maintain their possession and to eject the appellants. If 
the appellants were beaten, it must have been because they refused 
to vacate the land. According to the provisions of Sec. 104, I. P. G., 
Arjan Singh and others had a right to inflict any necessary injury, short 
of death, in the exercise of their right of private defence of property. 
.. .. The appellants on tlie other hand committed a double wiong, 
firstly, by trying to take unlawful possession of the land and secondly 
by resisting Arjan Singh and others when they tried to eject them from 
the land.” 


In Abdul Hadi Empdror^ there was a dispute about a piece of vacant 
land between the complainant and tlic accused. The complainant sent a 
number of men to dig a mound in tlic land with the object of excavating a por- 
tion of it so as to make it fit for some purposes in manufacturing sugar. The 
accused arrived and beat those men. They were all prosecuted, and on con- 
viction were sentenced undci S::cs. 147, 327, I.P.G. It was held that the accu- 
sed had committed no offence since they had every right to prevent the digging 
of part of the land which amounted to criminal trespass and mischief. It was 
by the Assistant Government Advocate in support of the accused’s 
®^'^otion that Sec. 97 was subject to the restrictions contained in Sec. 99, 
and the accused had ample time to seek the assistance of the police before 
beating the complainants’ men who were digging part of the land in dispute. 

A. I R. 1938 Lab. 60 : 173 I. 57269 2. A. I. R. 1934 All. 829 (2) : 148 I. G. 649: 

39 Gr. L. J. 288: 10 R. L. 421; also 35 Gr. L. J. 730: 1934 A. L. J. 689 ; 

Ram o. Emperor, 48 Gr. L. J, (1934) Gr. Gas. 1012 (2): 6 R. A. 755 ; tet 

^”3* Kirpa R.am v. Emperor, 48 Or.L.J. 503, 
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The learned Judge spurned the contention and observed that the argument led 
to the result that a person having a right to defend his property against mis- 
chief or criminal trespass must, instead of protectinghis property, run to the 
police and leave the aggressors to do what the law entitled him to protect him- 
self against by exercising his right of private defence. He further observed: 


“It could not have been the intention of the framers of Secs. 97 and 
99, to compel a person having the right of private defence of property 
to acquiesce in criminal trespass or mischief, and not exercise his right 
of private defence at all . In most cases if recourse is had to public 
authorities the mischief complained of will have been committed before 
the public authorities come to his rescue. Section 105, I. P. G. , pro- 
vides that the right of private defence of property commences when a 
reasonable apprehension of danger to the property commences. It 
follows that if the act of mischief has already begun there is more than an 
apprehension of danger to the property and the right of private defence 
has come into existence. If the right of private defence has already 
arisen, it is not expected that a person entitled to exercise it should have 
recourse to the permission of the public authorities. He is entitled in 
view of the immediate danger of injury to defend it by exercising his 
right instead of having recourse to the public authorities.**^ 

In the case of State v. Bkima Deoraj^ the deceased entered the house with 
the intention of outraging the modesty of the wife of the accused and did 
something to manifest that intention. The deceased was beaten by the accused 
with sticks. The accused continued to beat the deceased after he had fallen 
down. 

that it could not be said that after the deceased fell down he conti- 
nued the trespass. Whatever intention he entertained at the time of entering 
the house, ithad disappeared and he continued on the premises not because he 
intended to commit an offence but because he was physically unable to get 
out. After the deceased fell down, the accused*s right of private defence came 
to an end. 


9* House-breaking* — House-breaking is house-trespass attended with 
force or surprise.® House-breaking, however, precedes house-trespass, and as 
house-trespass is the aim and object of house-breaking the right of private defence 
is enacted to last so long as such house -trespass continues. As the ri^t of the 
owner against a house-breaker extends to the extent of even causing his death,^ 
it follows that the owner, subject to other reservations, has the right only so long 
as the house-breaker is on the premises.® The moment he quits the premises the 
right too ceases. The owner has no right to run after him in the open, long 
after the house-trespass had ceased.® 


10* Misappropriation and receiving stolen property* — 'The offences 
punishable under Secs. 403 and 411 are no exception to the offences against 
which the right of private defence exists,’ but in such cases, of course, the accused 
would have to show why he had no time to have recourse to the authorities. 


1. Kirpa Ram v. Emperor, 48 Gr. L. J. 
503 at pp. 507, 508 : 230 I.G. 105. 

2. A. I. R. 1956 Sau. 77 at p. 80. 

3. Section 445. 

4. Section 103, ^*Seeondly** 

5. Blakee Jolahcd, 10 W. R. 9 at p. 10. 


6. Guladan, (1885) P. R. No. 25 ; 
Imamuddin, (1876) P. R. No. 17;Jaffcr^ 
(1882) P. R. No. 2. 

7. Jarha v. Surit Ram, 3 N. L. R. 177| 

contra Agra, (1914) P. R. No. 37 : 2 
I. C. 833. 
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106. If, in the exercise of the right of private defence 

Ri ht of private ^gainst an assault which reasonably causes the 
defence against dead- apprehension of death, the defender be so 

that he cannot effectually exercise 
innocent person. that right without risk of harm to an innocent 
person, his right of private defence extends to the running of that 
risk. 


Illusiraiion 

A is attacked by a mob who attempt to murder him. He cannot effec- 
tually exercise hisright of private defence without filing on the mob andhe cannot 
fire without risk of harming young children who are mingled with the mob. A 
commits no offence if by so firing he barms any of the children. 

Analogous law. — -This section should be read with See. 100 to which it 
relates. It is in accordance with English law. It is a case of extreme necessity, 
in which a person is entitled to run the risk of harming innocent persons in order 
to save himself from mortal injury. Hcie, again, the harm caused to innocent 
persons must have been necessary and it should not have been excessive. 

CHAPTER 

Of Abetment 

107, A person abets the doing of a thing, 

Abetment of a thing. 

Firstly ^ — Instigates any person to do that thing; or 

Secondly . — Engages with one or more other person or persons 
in any conspiracy for the doing of that thing, if an act or illegal 
omission takes place in pursuance of thatconspiracy, and in order 
to the doing of that thing; or 

Thirdly , — Intentionally aids by any act or illegal omission 
the doing of that thing. 

Explanation \ , -A person who, by wilful misrepresentation, 
or by wilful concealment of a material fact which he is bound to 
disclose, voluntarily causes or procures, or attempts to cause or 
procure, a thing to be done, is said to instigate the doing of that 


Illusiraiion 


to by a warrant from a Court of Justice 

sentf to 4 f that fact and also that C is not Z, tvilfully repre- 

Hctc B thereby intentionally causes B to apprehend C. 

H-cre B abets by mstigation the apprehension of (7. 


time some doubt as t 
the applicability of this chapter to offen 
ces subsequently added to the Code 

%'il UA-A. 225-A, 225-B 

2 4-A and 304-A. This doubt has now 
been removed by the Legislature whicl 


has formally extended the chapter to 
those offences, see Indian Penal Code 
Amendment Act, Sec. 13 (Act XXVII 
of 1870), as amended by the Repealing 
and Amending Act (XII of 1891). 



856 


INDIAN PENAL CODE 


[S, 107 

Explanation 2.— Whoever, either prior to or at the time of 
the commission of an act, does anything in order to facilitate the 
commission of that act, and thereby facilitates the commiss’on 
thereof, is said to aid the doing of that act. 
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15. 

16. 

17. 

18. 

19. 

20 . 


SYNOPSI S 


Analogous law. 21. 

Principle. 22. 

Scope. 23. 

Meaning of words. 24. 

Essentials of abetment. 25. 

Sections 107 and 34, distinction between, 26. 
Distinction between the abetment as defin- 27. 
ed in Sec. 107 and the offence of criminal 28. 
conspiracy as deSned in Sec. 120-A. 29. 

Commission of offence when unneces- 30. 
sary. 31. 

Instigation. 32. 

Men Tea. 33. 

What instigation is abetment. 34. 

Withdrawal after instigation. 

Instigation must be conveyed. 35. 

Limits of liability. 36. 

Misrepresentation or concealment as 37. 
abetment. 38. 

Intention or preparation. 

Abetment by conspiracy. 39. 

Essentials. 

Two or more must join, 40. 

They must “engage”. 41. 


Knowledge of common desigpi. 

There must be consequent act. 

Proof of conspiracy. 

Attempt and preparation distinguisherl. 
Joint liability. 

“In order to the doing of that thing.” 
Intentional aid. 

Direct acta. 

Theft and receiving stolen property. 
Assisting rescue of prisoner. 

Abetment of extortion. 

Bribe-giver^s liability. 

Abetment by giving facility. 

Facility must be essentialf or commis- 
sion of crime. 

Supplying of food. 

Basis of criminality. 

When giving facility is not abetment. 

A man may be guilty asjan abettor whe- 
ther the offence is committed or not. 
Charge of abetment when would be ex- 
pected to fail. 

Abetment by illegal omission. 

Charge of abetment. 


1, Analogous law* — ^The chapter opening with this section deals with 

the law of what is known as accessories in Engl’sh law under 
English Law. which they are of three lands: accessory before the fact, 

(«) accessory at the fact, and {Hi) accessory after the fact. 
Now, where two or more persons are prosecuted for the same offence, they are 
classified as (t) principals in the first de^ee, («) principals in the second 
degree, (ui) accessories before the fact, (ti/) accessories after the fact. Acces- 
sories at the fact are usually classified as principals of the second degree, that 
is to say, aiders and abettors who are actually or constructively present at the 
scene of offence. In fact, the early wiiters did not know of the distinction be- 
tween principals of the first and principals of the second degree.^ They called 
the latter accessories at the fact, but then there grew up a rule, out of the 
well-known maxim of civil law,^ that as accessories they could not be brought 
up for trial till the principal offender had been convicted or outlawed, a pro- 
cedure which was naturally productive of failure of justice as the accessory could 
never be brought to trial, if the principal offender died or escaped justice, or 
was unknown. In order to obviate this mischief, the Judges gradually adopt- 
ed a rule by which such accessories became classed and where proceeded 
against as principals in the second degree.® Accessories at the fact and piinci- 
pals in the second degree are thus two designations denoting offenders of the 
^me kind, and they have been classed as abettors under this chapter, though 
a distinction is made as regards the punishment appropriate to their case.^ 

— - . — . — — -• •• • — — — I . ... I 

1. Post. 347. . , « Black, Comm. 36. 

2. Accessories sequitur naturam sui princtpal 3. Goolheaver’s case, 1 Leach 66t 
is “An accessory follows the nature of 4. Section 1 14, 

bis or its principal” 3 Just. 139: 4 
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As regards accessories befme or after the fact, English law differs from 
Does English law rules here codified. Under English law an accessory 

differ from rules before the factis one who, being absentatthe time of the ciime 
codified in this committed, doth yet procure, counsel, or command another 
*®®**°“* to commit a crime,' while an accessory after the fact is one 

who loiowing a felony to have been committed receives, relieves, comforts or 
assists the felon. Any assistance whatever given to a felon made the assister an 
accessory. 2 Such persons have been rightly excluded from this chapter, though 
they have been dealt with elsewhere.^ This chapter then deals only with offen- 
ders who would be classed as acccssones before or at the fact, and so far only do 
these sections obtain their ground-work from the English cases. 

So far as this section is concerned it follows closely the English rule 
applicable to such accessories, and the English cases decided thereon should 
be instructive authorities on the subject. But the difference between the two 
systems must be kept in view. Under English law the distinction between 
principals in the first degi ee and in the second degree is limited only to felonies 
and does not apply to high treason, forgery or misdemeanours in which both 
arc treated as principals of equal degree. This distinction does not find a 
place in the Code,* which, indeed, recognises no distinction between what 
are classed as felonies and what are merely misdemeanours. 

Again, the Code deals with the accession after the fact as an independent 
offence and not as a branch of the law of abetment. The chapter as such has, 
therefore, no application to them. 

The definition of “abet** here given applies to all Acts of the Governor- 
General-in-Gouncil, and Regulations under the Government of India Act, 
1870,^ made after the 14th January, 1887.® Sections 109, 110, 112 and 114 to 
117, moreovei , apply to all offences under any special or local law.’ So whcic 
a pleader sent a circular round to other pleaders inviting them to send him 
their cases, offeing to share with them his fees, he was held to be guilty of 
abetment of an offence under See. 36 of the Legal Practitioners Act.® 

2. Principle. — -This chapter penalises abetment as abetment leads to 
crime and m uiy c' imcs would be impossible but for support and encourage- 
ment received from others who, though not actively co-operating with the 
criminal, still prepare his ground and facilitate his work. Indeed, it is seldom 
that a criminal acts without accomplices. He does not feel the same con- 
fidence as whm he has friends to consult, advise and assist him in his nefarious 
plan. As the rich man requires a sentinel to guard his riches, so does a thief 
in his plans to rob them. It is the object of this chapter to punish all such 

. . as may have lent their assistance to the commission of a crime. 
Chapter Bmtham remarked: “The more these preparatory acts 

are distinguished for the purpose of prohibiting them, the 
greater the chance of preventing the execution of the principal crime itself. 
If the criminal be not stopped at the first step of his career, he may at the 
second, or the third. It is thus that a prudent legislator, like a skilful general, 
reconnoitres all the external posts of the enemy with the intention of stopping 
his enterprise. He places in all the defiles, in all the windings of his route, a 
chain of woiks, diversified according to circumstances but connected among 


1. 1 Hale P. G. 615 & 616. 

2. 1 Hale P. C. 618 : 4 Black. 37. 

3. E. g. Secs. 130, 136, 204 212. 

4. Section 34. 

5. 33 & 34 Viet., Sec. 1. 

6. General Glauses Act (X of 1896) , Secs. 

3(1), 4 (2). 

1. P. G 108 


7. Section 40. The contrary held in Kulli 
Mooddeen, 7 \V. R. 53; Rarnlugan, 5 
\V. R. 54; Elmstone, 7 B. H. G. R. 89 
must now be considered .is overruU-d by 
the Legislature. 

8. Parbati Gharan GHatterjee, I. L. R. 17 
All. 498 at p. 504 (P.G.). 
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themselves, in such manner that the enemy finds in each, new dangers and 
new obstacles.**^ 

The definition of “abetment” here given is general. It is not even the 

definition of the abetment of an offence but of a thing which 
Definition of abet- qj- ^^y not be an offence. This was necessary to em- 

brace cases presented in the chapter in which the Code regards 
the abettor as solely liable, though the person abetted may be wholly innocent. 
In such a case, the act of the latter would not be an offence, as that term is 
defined in the Code: it is merely a “thing” the abetment of which may be 
nevertheless purushablc. The abetment of an offence is defined in the next 
section. Here the term is defined in the abstract. In the next section it is 
defined in its relation to a person as affecting his criminal responsibility. But 
though the term “abet” has been generally defined here , i t is to be understood- 
only as a preliminary description of the word as used in the Code. The encou- 
ragement of virtuous act is not the “abetment of a thing” as heie defin.:d. 
The section describes the three shades of meaning which the term bears in the 
Code, which rests the de^ee of crimirxality upon the degree of abetment. The 
lowestform of abetment is when a person^ instigates another to do a thing. 
Such instigation (f) may consist of a mere solicitation without more, or («) 
may be actively engaging with another in a conspiracy to do an act, or (hi) 
may consist of active participation in the doing of an act, in which case the abet- 
tor 1 s what would be called in English law, an accessory at the fact or a principal 
in the second degfree. 

3. Scope.— A disc made of gold had been hept concealed in the soil by 
some unknown person, and a cowboy aged about 7 years old discovered it by 
chance. The mother of the cowbo> did not ask her son to give an> notice to the 
Collector or any other authoiity. Held that the mere connivance on the part 
of the mother in the sense that she did not ask her son to report the matter to 
the authorities did not amoiont to abetment within the meaning of Sec. 107 of 
the Indian Penal Code.® 

4. Meajiuig of words. — '^Instigates any person to do that thing'* \ The 
word “instigated” has been used here not as a term of art, but in its general 
sense as denoting illegal solicitation. A mere request to do a thing may 
amount to an abetment, e.g., the offer of a bribe which is refused. Itis not 
necessary that a person instigated should be known to the instigator, as for 
instance, a person may intend to instigate a general rebellion by his inflammatory 
wifting.* "Engages in any conspiracy. . . for the doing of that thing**: A conspiracy 
is an agreement by two or more persons to do an illegal act or a legal act in ar 
illegal manner. Merely taldng part in the deliberations for a conspiracy is not 
an abetment unless one “engages” in it; which means that unless one apjjroves 
and furthers its object. Moreover, there must take place “an act or omission 
in pursuance of that conspiracy’*. "If an act or illegal omission takes place**: 
This means that there must be something more than a mere plotting to amount 
to an abetment under this clause. There must be some act or illegal omission 
in pursuance of that conspiracy. The words “or illegal omission” in the clause 
zxe. B.dd'&A exmejori cautela. In view of the provisions of Sec. 32 they were 
unnecessary. "Intentionally aids by any act or illegal omission**: This clause must 
be read with Explanation 2, which defines when a person is said to aid the doing 
of an act. In order to amount to abetment the aiding must have been 
intentional {see also note under Sec. 109), 




PrincitiUs of Penal Laws, Pt. 3, Gh. 15, 3. Shyam Bahadur Koeri o. State, A, I. R. 
p. 560. 1967 Pat. 312 at p. 314. 

Action 108, 4. Savarkar, 5 1. G. (Born.) 854. 


Abetment 


859 


s. lOf) 

5« Essentials of abetment. — ^Three things aie essential to complete 

abetment as crime: There must be an abettor; he must 
Three essentials abet; and the abetment must be an offence. This section 
® a c cn , analyses the meaning of the word “abet** as used in this con- 
nection. It lays down that a person who instigates another to do a thing abets 
him to do that thing. In this sense, it makes instigation tantamount to abet- 
ment. But a person may not only instigate another, he may co-operate with 
him and his co-operation may consist of counsel or conjoint action. In either 
case thereisan abetment. Itisnot difficult to see why a person who aids another 
in tlie commission of a crime is regarded as an abettor. Nor is it difficult to 
imagine why one who plots a crime and thereby facilitates it commission should 
be placed in the same category. But a person who merely “instigates’* another 
may have no idea of the crime that may be committed in consequence. And, 
moreover, is an “instigator” worse than a co-conspirator, whose abetment is 
not complete unless “an act or omission takes place in pursuance of that cons- 
piracy?” The question then depends upon the precise meanings attaching to 
the expression “instigates”, “engages” and “intentionally aids” which have 
therefore to be examined. 


As is apparent from the above discussion the definition of abetment in 

this section includes not merely instigation which is the nor- 
Definiiion of abet- rnal form of abetment but also conspiracy and aiding.^ In 
meat not only m- order that there may be abetment tlicrc must be cither instiga- 
but also conspiracy or intentional aiding or engaging in a conspiracy as 

and aidings. laid down in this section. General advice is far too vague 

an expression to prove abetment.* 

Under the English law a person could only be convicted as an aider and 
abettor if he knew all the circumstances which constituted the offence: it is im- 
material whether he realised or not that those .circumstances constituted an 
offence.® Devlin, J., in the last cited case said that a person who supplies the 
instrument for a crime or anything essential to its commission aids in the com- 
mission of it; and if he docs so knowingly and with intent to aid, he abets it as 
well and is therefore guilty of aiding and abetting. 

6. Sections 107 and 34, distinction between* — {See under See. 34). 


7. Distinction between the abetment as defined in Sec. 107 and 
the offence of criminal conspiracy as defined in Sec* 102-A* — In oi dcr to 

constitute the offence of abetment by conspiracy, tlicrc must fiist be combining 
togcUicr of two or more persons in the conspiracy; secondly, an act or illegal 
omission must take place in pursuance of tliat conspiracy and in order to tlie 
Au . » doing of that thing. It is not necessary that tlie abettoi sJiould 

amounts to. concert the onence with the person who commits it. It is 

sufficient if he engages in the conspiracy in pursuance of 
which the offence is committed. It is worthy of note that a mere conspiracy 
or a combination of persons for the doing of a thing docs not amount to an 
abetment. Some thing more isneccssaiy, namely, an act or illegal omission must 
take place in pursuance of the conspiracy and in order to the doing of the 


1. Sonnappa Shina Shetty p. Emperor, 
A. 1. R. 1910 Bom. I2G al p. 127 41 Cr. 
L. J. 481 : 187 1. G. 4G4 : 42 Bom L. R. 
205. 

2. Pramathanatb o. State, A. I. R. 1951 


Cal. 581 at p. 584 ; 52 Gr. L. J. 1480; 6 
D. L. R. (Gal). 154: 5 A. 1. Gr. 
D. 816. 

3. National Coal Board v. Gamble, (1953) 
3 \V. L. R. 434. 
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thing for which the conspiracy was made. Before the introduction of 
Chapter V-A, conspiracy, except in cases provided by Secs. 21-A, 311, 
4C0, 401 and 402 of the Indian Penal Code, was a mere species of abet- 
ment where an act or an illegal omission took place in pursuance of that cons- 
piracy, and amounted to a distinct offence. Chapter V-A, however, introduced 
a new offence defin ^d by Sec. 120-A. That offence is called the offence of 
criminal conspiracy and consists in a mere agreement by two or more persons 
to do or cause to be done an illegal act or an act which is not illegal by illegal 
means; there is a proviso to the section which says that no agreement except an 
agreement to commit an offence shall amoimt to a criminal conspiracy unless 
some act besides the agreement is done by one or more parties to such 
agreement in pursuance thereof. The position, therefore, comes to this. 
The gist of the offence of criminal conspiracy i s in the agreemen t to do an 

illegal act or an act which is rot illegal by illegal means. 
Gist of offence When the agreement is to commit an offence, the agreement 

itself becomes the offence of criminal conspiracy. Where, 
however, the agreement is to do an illegal act which is not 
an offence or an act which is not illegal by illegal means, some act besides the 

agreement is necessary. Therefore, the distinction between 
Distinction be- the offence of abetment by conspiracy and the offence of cri- 
tween abetment by conspiracy, SO far as the agreement to commit an offence 

ofSa^e^of^crimhial concerned, lies in this. For abetment by conspiracy mere 
conspiracy. agreement is not enough. An act or illegal omission must 

take place in pursuance of the conspiracy and in order to the 
doing of the thing conspired for. But in the offence of criminal conspiracy the 
very agreement or plot is an act in itself and is the gist of the offence.^ 

The distinction between the offence of abetment under the second clause 
of Sec. 107 and that of criminal conspiracy under See. 120-A is this. In the 
former offence a mere combination of persons or agreement between them is 
not enough. An act or illegal omission must take place in pursuance of the 
conspiracy and in order to the doing of the thing conspired for; in the latter 
offence the mere agreement is enough, if the agicement is to commit an offence. 

So far as abetment by conspiracy is concerned the abettor will be liable 
to punishment under varying circumstances detailed in Secs. 108 to 117. For 
the offence of criminal conspiracy it is punishable under Sec. 120-B.® 

8. Commission of offence when unnecessary. — According to this 
section a person abets the doing of a thing when (1) he instigates any person 
to do that thing or (2) engages with one or more other person or persons in any 
conspiracy for the doing of that thing .... or (3) intentionally aids, by any act or 
illegal omission, the doing of that thing. In either of the first two cases it is 
immaterial for the conviction of the abettor whether the person instigated com- 
mits the offence or not, or the persons conspiring together actually carry out 
tlie objects of the conspiracy. 

A person abets by aiding when by the commission of an act he intends to 
facilitate and does facilitate the commission thereof.* 

In the above-noted case, the appellant was charged with an offence under 
Sec. 165-A of the Indian Penal Code for having abetted one Khalilur Rahman 
in ihe commission of an offence by the latter imder Sec. 163, I. P. G. Khalilur 


1. Pramatha Natb Talukdar v. Saroj 2. Ibid. 

Ranjan Sarkaf, A. I. R, 1962 S. G. 876 3. Faguna Kama Nath v. State of Assam, 

at p. 886: (1962) I Or.LJ, 770: 1962 A. I R. 1959 S. G. 673 at p. 676:1959 

S. G. A. 253. S. G. J. 643. 
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Rahman was acquitted. that if Khalilur Rahman is acquitted and there- 

fore the offence under Sec. 161 is held not to have been committed, then in this 
case no question of intentionally aiding by any act or omission the commission 
of the offence arises. 


— — - - ^ 

substantial 

mere advice* 


9. Instigation.— In the fust place, then, when is a person said to 

instigate another? The word “instigate” literally means 
Abtemcnt involves to goad,^ or urge forward or to provoke, incite, urge or 
something more encourage to do an act, by usage now an evil act. So 

the words abetment, procurement, helping, maintaining and 
counselling have been used in the English statutes® as if 
they were synonymous and conveyed the same m^'aning. Abetment is there 
described by the words “command, counsel or hire”,® or luo.e loosely by use 
of the words “comfort, aid, abet, assist, counsel, hire or command”.* But in 
all these varied expresnons, there is, however, one important element present, 
namely, that the abettor aids the offender in the commission of the crime. 
And when he mds him he is said to instigate him in popular parlance, and to 
abet him in the language of law. Such aids must be something moie subs- 
tantial than mere advice. Advice is not necessarily abetment.® Instigation 
ncccssaiily indicates some active suggestion, or support or stimulation to the 
commission of the act.® Two persons at least are, therefore, required to com- 
plete an offence by instigation. A person cannot instigate 
At least two per- himself. He can only instigate another though that another 


sons require to 


may not be known to him. Now a person may aid another 

by^instigation^^*^^*^ without knowing that he was aiding him to commit a ciime, 
^ ’ and his aid may be so t emote as not to amount to tliat 

abetment which it is the policy of law to check and punish. A hotel-keeper 
or person chantably disposed may, for instance, give lodging and food to 
a robber on his way to the crime.’ A smith may provide him w tli tools. 
They both assist h’m m a way, but are they abettors of his crime? All assis- 
tance is not abetment. As the Goui t remarked: “The supplying of necessary 
focxl to a person known to be engaged in crime in not/)er5« criminal, but if food 
were supplied in order that the criminal might go on a jomney to the intended 
scene of the crime or conceal himself, while waiting foi an opportunity to com- 
mit the crime, the supplying of food would be in order to facilitate the commission 
of crime, and might facilitate it.”® 


10. Mens rea. — In order to amount to abetment tlicre must then be 
r^a or community of intention. Without knowledge or intention, there 
can be no abetment,® and the knowledge and intention must relate to the 


1. Gk. sceclicn, a stick in stcclicii, to prick 
with a stick. 

2. 23 Hen. VIII, c. 1, Sec. 3; 1 Ed. VI 
c. 12, Sec. 13. 

3. 4 & 5 Ph. & M. G. 4. 

4. 3 & 4 Will & M. G. 9 : 24 & 25 Vic., 
c. 94. See. 2. 

5. Praiuaihanatli, v. State, A. I. R. 1951 
Cal 581 at p. 584 ; 52 Ci. L. J. 480; G 
D. L. R. (Gal). 154: 5 A. I. Gr. D. 81G. 
supra. In the absence of evidence a.s 
to what the advice tvas , evidence of gene- 
ral advice is not sufficient to prove abet- 
ment. 

6. Raghunatb Dass v. Emperor, A. I. IG 


1920 Pat. 5U2 at p. 503^; Mihan Singh, 
1. L.R. 5. Lab. 1. 

7. Lingham Rammanna, 1. L. R. 2 Mad. 
137, 

8. lOul. 

9. The I-ai Aunga, (1906) 12 Bur. L. R. 

70; Nemur, 33 1. G. (Mad.) G55. Id 

Lakshtni Narayaji, 42 1. G. (Mad.) 
989, the accused was found to have laid 
trap to catch a Sub-Magistrate whilst 
receivif»g a bribe. He was convicted 
of abetment (submitted wrongly ) the 
Court holding the pretence of mens rea 
not a pre-requisite of abetment. 
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crime. ^ And the assistance must be something proximate^ and something more 
than a mere passive acquiescence. Two men having quarrelled agxeed to 
fight with their fists each one having deposited £ 1 with the prisoner who 
held the amount as a stake-holder to be paid to the winner. The prisoner had 
otherwise nothing to do with the fight nor was he present at it. He had no 
reason to suppose that the life of either man would be endangeied. The men 
fought and one of them received injuries, of which he afterwards died. The 
prisoner having been informed who was the winner but not knowing of the other 
man’s danger paid o\er the/* 2 to the winner. He was indicted as an accessory^ 

but was acquitted. Gockburn, G. J., delivering the judge- 
Gommuni^ Gourt, remarked: “To support an indict- 

t?mte*^abe^inem.' ment for being accessory before the fact to manslaughter, there 

must be an active proceeding on the part of the prisoner. He 
is perfectly passive here, all he does is to accept the stakes.”® So, too, it has been 
held that pei sons who are merely present at an unlawful fight, e.g. a prize fi^t 
or a duel, are not necessarily to be treated as its abettors* though the contrary 
has also been laid down in other cases® which have already been referred 
to elsewhere. The case of persons who do more than merely witness the 
fight, e. g. who keep the ring, or realise the gate money, or act as 
seconds, is, of course, different for they are not imrely spectator kaud particeps 
h\xt particep criminis. That a person who is merely present at® or cognizant 
of a crime’ or only conceals it® cannot be treated as an accomplice has been 
conceded. So words that amount to bare permission do not amount to insti- 
gation, as if A say to B “I will kill C” and B says “you may do your pleasut e for 
me” which will not make B an abettor ot' A in his murder of C.® Not only ac- 
quiescence, but some degree of active support isessential to constitute instigation. 
Where; for example, the prisoner procuied a dose of corrosive sublimate for a 
pregnant woman with a view to causing abortion, of which she died, and it 
appeared that though the prisoner knew the purpose for which it had been 
obtained, still he had previously dissuaded her from taking it, and in fact, he 
had only procured it under a threat by her of suicide and in the belief that ibe 
may change her mind. Itwasheld thathe was notanabettor of murder.^® Itis 
by no means necessary that the person instigated should be known to instigate, 
as where the accused desired to instigate a rebellion by rousing the masses by 
his inflammatory writings^^ nor is it necessary that the instigation should be ade- 
quate to influence them. Where the only evidence against the accused consisted 
of his statements in Goui't and his statement in the Sessions Gourt taken as a 
whole showed that he had no common intention with other people to commit 
the murder of Narain Singh and his only act of assistance to the 
murdererss was due to threats of being put to death in case of non- 
compliance, the assistance being unintentional did not amount to abetment 
of the offence of murder j even if he was gui Ity of abetment, the offence was 
committed under threat of death for non-compliance and so he commi tted 
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no offence in view of the provisions of Sec. 94 of the Penal Code' for 
murder in that section does not include ?betment of murder. ^ 


11. What instigation is abetment. — There must be then a direct 
incitement to crime. If it is so intended the instigation is complete, though 
it may have produced no effect upon the person abetted. ^ Nor is it neces- 
sary that the latter should have concurred in the proposal. To take an 

example given by the draftsmen elsewhere : “The person 
Instigation may whowithout any demand express Or implied, on the oart 

servant, volunteers an offer of a bribe and 
given in words or induces tndt puultc servant to accept it will be punishable 
by conduct. under the law of abetment as an instigator. But the 

person who complies with a demand, however, signified, 
on the part of a public servant, cannot be considered as guilty of instigating 
that public servant to receive a bribe.”* In its lowest form, then, instU 
gation may amount to a mere encouragement given in words or by 
conduct.® Persons who contribute to the payment of bribe as by 
paying a subscription known to have been raised for the purpose are 
strictly speaking instigators ® There is no doubt that there has to be a 
reasonable certainty in regard to the meaning of the words used by the 
“inciter” in order to judge whether or not there was an incitement 
but courts do not think it necessary in law to prove the accual words 
usedfor the incitement.’ A person may inflame another to commit a crime 
not by saying so, but by harping on the injuries, real or supposed 
which he has suffered, but in such a case the question would be not 
only what was said, but what was the speaker’s intention at the time 
sympathy or instigation to crime. Indeed, words of mock-sympathy are 
often more insidious and effective than a direct incitement to violence 
but at the same time it is not always easy to lay bare 

their true character, and it is in very rare cases that such words would 
be taken to amount to an abetment of the offence they may lead up to. 
So the publication of obscene literature is a ciime and a newspaper 
publishing an ad vertisement for the sale of obscene books is guilty of 
abetment as it knows that the advertisement would encourage their 
^le.® So again, where the prisoner had connived at the deceased’s 
becoming a suttee, and had told her to repeat “Ram Ram” while 
becoming a suttee, he was held guilty of abetment.® 


^ As stated above, advice is not necessarily abetment. In order that 
It may be abetment it must be either instigation, or intentional, aiding 
or engaging in a conspiracy as stated in this section.^® It is the 
instigation to the commission of the act itself which constitutes the offence 
that IS regarded as abetment. To ask a person as a mere threat to fire' 
a gun without intending that he should rcaly fire it, is not to instigate 
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him to fire the gun» The threat would become instigation only if it is 
found that in the event of the threat having no effect the gun should 
in fact be fired.^ 

Even if the object of the person who instigated another to commit 
a crime is to catch him in the act of committing fixe crime instiga- 
tion by him nevertheless amounts to abetment of the offence.* 

There is no reason why Sec. 107 and therefore Sec. 109 should not 
be applicable to cases under Sec. 182 of the Code. Where a person 
instigates some one to make a false report at the police station that his 
camel had disappointed he can be convicted under Sec. 182 read with 
Sec. 109.3 


12* Withdrawal after instigation. — 'A person may instigate an- 
other and then repent before the offence is committed, but it does not 

seem that he is any the less responsible for his act. In 
English law. England, the rule is in this respect different. So Lord 

Hale says : commands B to Idll C, but before the 

execution thereof A repents and countermands B, and yet B proceeds in 
the execution thereof ; A is not accessory, for his consent continues not, 
and he gave timely countermand to B, but if A had repented yet if 
B had not been actually countermanded before the act committed, -d had 
been accessory.*’^ It may be doubted if this is even ^ good law now in 
England. For the mere inciting of another to commit a crime is itself 
a misdemeanour in English law though no offence was committed in 
pursuance of the incitement.® In a misdemeanour, of course, there 

cannot be accessory under English law (para. 1, anti), 
still the result is the same. So far as this country is 
concerned, the retraction does not purge the instigator of 
rn«iga?o7®'of h?. h's crime, though the fact is material as evidencing 
crime. intention or as explanatory of the meaning oi me insti- 

gation, or as showing that the offence was not conuniUed 
in consequence thereof® and it may in any case be proved in mitigation 
of sentence. Even in England, it has been held in the case of conspiracy 
that the entciing into conspiracy completes the crime though aconspiramr 
may withdraw from it on the spot altogether and no one be harmed. 
The accused has locus paenitentiae before his office is complete but not 
afterwards, for then though be may have done all in his power to undo 
the mischief, it may still remain. 

13. Instigation must be conveyed. — -There is, of course, no instigation 
where the incitement to commit a crime is written and posted, but the letter 


Retraction of an 
instigation does 
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never reached the addressee, or if, it is handed byhim to someone else 
before reading it.^ In such a case tliough tjicreisno abetment, the attempt 
to abet would be complete.® 


Instigation may 
be conveyed 
through a third 
party. 


An instigation may be conveyed through the medium of a third party in 

which case there may be no direct communication between 
the abettor and the actor. So if .4 orders his servant tohire 
another to murder B and the servant hires C with the money 
of4,^isan abettor in the same way and to the same 
extent as if he had himself hired C to commit the deed.® 
Lord Coke commenting on the Statute of Westminster relating to 
abetment^ said: “Under the word ‘aid* are comprehended all persons, 
counselling, abetting, plotting, consenting and encouraging to do the act and 
notpresent when it is committed.*’^ 

14. Limits of liability. — But a person instigating one offence cannot 
be held responsible for the commision of an offence wholly different from that 
which he had instigated.® Thus,if4 command .s 5 to burn C’shouseand he 
in so doing commits a robbery,® A though an abettor of the burning is not 
an abettor of the robber. So again if A incites B to steal C*s goods on the 
road and B^ breaks C*s house for tlie purpose, A is an abettor of theft, but 
not of house-breaking.'^ Where several soldiers empowered to arrest a person 
unlawfully broke into his house and some of the soldieis began to plunder 
and steal his goods, the question arising whether all were equally liable Holt, 
G. J., sairl: “That they were all engaged in an unlawful act is plain, for they 
could not justify breaking a man’s house without making a demand first, yet 
all those who were not guilty of the stealing were acquitted, notwithstanding 
the»r being engaged in one unlawful act of breaking the door, for tliis reason 
because they knew not of such intent but it was a chance opportunity of 
stealing whereupon some of them did lay hands.”® 

In order then to make a man liable for instigation there must be some- 

ihitig to show that it had influenced the actor, which may be 
presumed if he had substantially carried out the instigation. 
On the other hand, if his act was substantially different, 
it could not be presumed to be due to the instigation. If, 
for instance, A orders B to murder C by poison and B, instead of 
poisoning him, mu’ ders him by a sword or other weapon or by any other 
means, A is an abettor of the murder, for the principal object is attained 
though not in the manner suggested.® So if A instigate B to steal C’s 
goods on the road and .fl breaks into his house as stated before, is not 
an abettor of hous<'-bi caking though he has abetted theft. But if in such 
a case 4 liad inci ted Z? tostcalgoods in C*s house, but notto break iatoit, 
and B ncvertlieless broke in to effect theft A would be an accessory to the 
breaking, because 4, having commande<l house-trespass, B had committed 
housc-bi'caking whidi is not a very diflei eiit orrrnc«i.^® In fact, an ab -ttor is 
liable for Uic probable consequences of Jiis abetnvnt though not 
for the consequences not so coiin' Cietl with it.^^ So it A advises 5 to 
J^ob C, and in robbing him he kills him. A is liable as an accessory to tlie 
killing whether the killincr was oji •rsist inc ' made or to conce d the act, or 
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upon any other motive operating at the time of the robbery. So again, if 
A orders B to bum the house ofC, which B does, but the flames extend 
and destroy D’s houses,^ is liable as an abettor of the burning of the houses 
of bothC and D.^ 


But does the same principle extend to a case in which A orders B to murder 
C and S by mistake murders D? It is said that, in such case, ^4 is not 
liable.® Butthe soundness of this view maybe gravely doubted. Suppose 
A had described C toB by his stature, appearance and the like, and 5 mistook, 
from the description A gave, D for C and killed him, could it be said that A 
was not liable, though he had compassed D’s death ? In such a case ^ 
would be certainly liable. But suppose that in such a case B knew C and D 
and B having a gi udge of his own with D found it convenient to despatch him 
could itbe said that ^ had abetted C*s death? The true solution of the 
question is thus proposed by Foster: “Did the principal commit the 
felony he stands charged with under the influence of the flagitious advice; 
and was the event in the ordinary course of things, a probable consequence 
of the felony or did he, following the suggestions of his own wicked heart, 
wilfully and knowingly commit a felony of another kind, or upon a different 
subject”.® 

But where the offence is committed in prosecution of some unlawful 

purpose, all persons who had gone in order to give 
All persons liable assistance, if need were, for carrying such unlawful purpose 
for offence equally into execution, would be equally liable for any offence 
pr^sTcution of which may be committed in prosecution of the common 
common design. design. But in such case, it must appear that (t) there 

was a common design and that («) the offence was 
committed in prosecution of that design. So, where a number 

of men, some of whom were armed with sticks, met to commit 
rioting, and A ordered one of them, his servant jB, to stril^, 
whereupon £ who who was unarmed picked up a stick lying by chance on me 
ground with which he committed grievous hurt it was held that A was 
thought had not the stick when he was ordered to beat.* The case would 

have been, however, different if the assembly had previously resolved not to 

use sticks, and B had then picked it up to use it. So the creditor, who 
ordered his servant to carry off hisdebtor’s cattle in satisfaction of his debt, 
which he did, keeping the cattle in his own custody, was convicted of 
abetment of theft.® Instigation to do a certain act implies its negative. So 
where a person asked another to suppress facts in giving his evidence, it was 
held to amount to the abetment of giving false evidence.’ 


15. Misrepresentation or concealment as abetment. — Instigation 

may consist not only in the direct incitement to crime butit 
Explanation 8. may be wilful misrepresentation or concealment of a fact 

which a person is bound to disclose. In other words, 
a person may instigate directly or indirectly. The illustration presents a 

case in point. A knows that B is not C. There is a warrant 
Scope of the arrest of C. He represents to the officer executing 

the warrant that B is C, and thereby causes the officer to 
arrest B. The officer is guilty of wrongful restraint, 
but A is guilty of abetment. Here A was not under any legal obligation 
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to assist the officer, but having proffered his assistance he could not 
deceive him. Butifinsucha case, suppose that the officer had arrested 
.B,mista.kinghim forC, and A had not disabused him of his mistake 
would ^ have been liable as an abettor ? Certainly not. Because he was 
not bound to correct the officer and his omission to correct him could 
not incur the consequence of instigation. But if he had been under some 
legal obligation to make the disclosure, his omission would then have 
been «a wilful concealmentof a material fact which he was bound to dis- 
close within the meaniag of this explanation. ^ So an omission to give 

intormation about the commission of a crime does not amount to abetment 

unless such omission involves a breach of a legal obligation.^ So a police’ 
man or a chowkidar, failing to give information about the commission of 
a cognizable crime, would be guilty of wilful concealment within the 
meaning of this explanation, and so would also be a zamindar in certain 

cases. But a private individual is only morally, not legally bound 
and if he omits to do what he ought todo, he may suffer in coscicncc or 
character, but the law will not touch him.® So under the Police Acta 
police officer is always on duty in his district, and bound to shelter everv 
person in custody and to arrest persons committing assaults likely to cause 
grievous bodily injury. If, therefore, he purposely keeps outofthewav 

knowing that some pi isoners are likely to be tortured to make confessions he 

IS guilty of abetment.^ » 

As all acts amounting to abetment must have been done prior to the 

Subsequent know- subsequentknowlcdg.- 

ledge is insufFit lent ? the enm'^ is wholly insufficient to constitute abetment.® 
to constitute crime. even when a person is shown to have possessed 

viously knowledge of a design on the part of anothe? fn 
commit a crime, and that lie had spoken to him about it would be nsuffi 
cu^nt to constitute abetment, unless it is at the same time shown that the- 
peison aware of the design had instigated the other hv i 

* again, the case of a police officer wouM be 

diffeicnt, for if it is shown that he was aware of such a K ‘ 

Ki:,s 

She may however, be charged for abetting the docio. to 

abet hci to commit murder, and in so far as she abets him 
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preparation, and that her intentions to dispose of her ^rand-daughter for 
prostitution did not amount to an abetment within the meaning of this 
section.^ But where a number of persons, being aware of the objects of 
the members of an unlawful assembly, departed from the locality where 
such assembly was formed, it could not be said that their failure to remain 
and oppose the assembly amounted to instigation and indirect support of 
the assembly.^ So where a person receives without objection an unstamped 
document, he cannot be held to have abetted its execution as such.® 


17. Abetment by conspiracy. — -An abettor by instigation may not 

only be content with his instigation. He may “engage 

Second mode of * ' ' - 


abetment. 


with one or more person or persons in any conspiracy for 
the doing of that thing;” in which case he not only insti- 
gates but conspires to commit a crime, an act punishable 
under Sec. 120-B. The fact that he conspires in addition to instigating 
does not, however, aggravate his offence except in the four cases men- 
tioned in Sec. 121-A (conspiracy to wage war)^ Sec. 311 {tkug)y Sec. 40l 
(belonging to a gang of thieves), Sec. 402 (being a member of an assembly 
of dacoits). An agreement or combination to do an unlawful thing or 
to do a lawful thing by unlawful means in itself amounts to a criminal 
offence.* Before the enactment of Chapter V-A in 1913, conspiracy as 
such was treated as only a species of abetment and was held to be punish- 
able as such® (Sec. 120). But conspiracy relates to the stage of prepa- 
ration rather than abetment though when it develops beyond the prepa- 
ratory stage it amounts to and is punishable as an abetment. A mere con- 
spiracy does not amount to abetment,* and is not punishable as such. 

18. Essentials. — ^In order to constitute conspiracy four things arc 
essential : (») there must be at least two persons, (iz) they must “engage 
in the commission of an act; {iii) “an act or omission” must take place 
in pursuance of that conspiracy; and (tv) that act or omission must have 
taken place “in order to the doing of that thing”.’ A person A may 
pioposG to B : “Let us murder C.” 5 may dissent or say nothing oi* be 

muY agree. A*s proposal is met by the first clause. But it is clear 
if A agrees, he is equally guilty. His case is met by this clause. As 
soon as A and B agree both become liable, B under this clause, " 
boUi under this and the last clause. If B dissents, A is nevertheless lable 
as an instigator under the last clause, though neither ^ nor B habiG 
under ihls.^ The two clauses thus then overlap, but this clause isintended 
to cover cases which, but for it, would not fall under the first or next 

clause. 


19 Two or more must join.— Now as regards the first requisite it 
-ocs without saying that a man cannot conspire with himself. He must 
have at least one anotlter to conspire with. That other may or may not be 
adult In England the two must not, however, be related to each other 
L husband and wife, for tliey are regarded as one in the eye of the law,® 

though the law of this country is in this respect different.® As two persons 
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are required to constitute a conspiracy, both will be acquitted of that 
offence if conspiracy cannot be established against any one of thcm.^ 

20. They must ‘‘engage’*. — Not only must there be two persons, 
but the two must be “engaged” in tlie conspiracy. If one engages an 
innocent person as his agent for the commission of a crime, there is no 
conspiracy, for the twohad not the common intention. Conspiracy is a 
secret combination of men to commit a crime in concert. Such combina- 
tion may be formed by an agreement, or it may be the result of an 
understanding. Two persons, Kelly and MacCarthy, had been engaged 
by the prosecutor for unloading oats fi om a vessel, and carrying them to 
his warehouse, Kelly being employed to draw them from the vessel and 
MacCarthy to carry them to Kelly’s trams on which they were carried. 
Whilst one bag was being thus conveyed, Kelly said to MacCarthy: “It 
is all right” and shortly afterwards MacCarthy stole some oats of two 
sacks and put them under the tram. Kelly was absent wlicn this was 
done, but returned and took away the stolen oats with the rest. It was 
contended for Kelly that he could not be convicted of theft, but Maule, 
J., said that it was all one transaction in which both concurred, and that 
both having concurred, and both being present at some parts of tile 
transaction, both might be convicted. ^ They would be convicted here of 
conspiracy under Sec. 120-A which is much wider than the abetment 
punishable under this section or the rule enacted in Sec. 34. Indeed, 

almost all cases of abetment, resulting in crime theio- 
upon, would fall under the head of conspiracy, the only 
difference being that tJie abettor, as such, may be less 
guilty than the conspirator, as where he merely instigates 
anoUier to do a tiling which the oUier may not agree to do, in which 
case the offence abetted is not actually committed in consequence of tlie 
abetment. An example would suffice to illustrate the difference. A 
instigates i? to mutder C, i? refuses. Here .4 has abetted 5but there is no 
conspiracy. Even in such a case, if B agrees to commit murder, but dors 
no other overt act in pursuance of the agreement, neither A nor B can be 
charged of conspiracy. But, if B does an overt act, botli A and B would be 
equally guilty, tliough in a case of abetment A would be less guilty than B. 
The distinction between the two cases is at times fiin* ainl in many cases, 
it is without a <lifrcrcncc ; but the distinction exists and Jias been made in 
tint law, which must be recognised. 

21. Knowledge of common design. — So far as abetment is con- 
cerned, one thing is, however, clear, namely, that in order to charge a 
person with abetment under this clause, it must b' shown tliat he had 
“engaged” in tlic conspiracy. That engagement of m ci'ssity postulates 
knowledge of the common design. It is not necessary that all co-conspira- 
tors should be equally informed as to the details, for 
there is always such a thing as an inner circle in c mspiracy 
but they must, at least be aware ol llie general purpose of 
the plot, and that purpose must, of course, be unlawful. 
Tile engagement here spoken of may consist of nothing 
connivance and countenance on tlieir part, as where a 
woman prepared herself for sati in the presence of the piison i s who followed 
her to the pyre, and stood by, one of them, her step-son, crying “Ram, 
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Ram” and another asking the deceased to repeat ‘‘Ram, Ram” in order to 
become on which the Court found that the prisoners had all engaged 
with her in a conspiracy for the commission of the sati,^ The test of guilt 
in such cases is not what was the object of the accused, but whether, 
having regard to the immediate object of the instigation or conspiracy, the 
act done by the principal is one which, according to ordinary experience 
and commonscnse, the abettor must have foreseen as probable. ^ Where 
four persons combine to attack with lathis their common enemy, each is 
abetting the conduct of the other within the meaning of Sec. 107, I. P. G. 
and as each one of them is present Sec. 114, I. P. G., fully applies.® 


22. There must be consequent act.- The third essential element 
of this clause is that in order to constitute and complete a conspiracy there 
must take place “an actor omission in pursuance of that conspiracy”. All 
that this phrase means is that there is no conspiracy so long as it rests in 
intention merely. Two or more persons may be animated by the same 
intention. But the mere community of intention is not conspiracy. The 

law distinguishaes between acts intended and acts done, 
ere community jp however, they agree to carry out their intention into 

conspiracy. effect, their agreement is an act in advancement oi the 

intention which each of them has conceived in his mind. 
So Willcs, J., said: “A conspiracy consists not merely in the intention of 
two or more but in the agreement of two or more to do an unlawful act, 
or to do a lawful act by unlawful means. So long as such a design rests in 
intrntioa only, it is not indictable. When two agree to carry it into effect, 
the very plot is an act in itself, and the act of each of the parties, promise 
against promise, actus contra actuniy capable of being enforced if lawful, 
punishable if fora criminal object or for the use of criminal means,”* 

Therefore, it maybe stated that abetment by conspiracy consists in 
the combination and agreement of persons to do some illegal act or to effect 
some illegal purpose by illegal means.® But there can be no abetment of 
conspiracy, as a conspiracy is not *‘an act committed” which may be 
abetted.® 


Proof of conspiracy 
is generally a 
matter of infer- 
ence. 


23. Proof of conspiracy. — The proof of conspiracy is generally a 
matter of infercnc<', deduced from certain criminal acts of the parties accused 

done in pursuance of apparent criminal purpose in com- 
mon between them.’ That purpose must be a defined act 
and not some vague suspicion resting upon no solid founda- 
tion. Where, for instance, one Sher Ali, a trans-frontier 
resident, was found concealed in a deserted house in a 
village in the Kohat District with three companions, all armed to the teeth, 
the Commissioner convicted them under Sec. 393, but the Chief Court of 
the Punjab reserved it on appeal, holding that the mere assembling of a 
number of persons together with general intention of committing theft, 
and not for the purpose of committing a specific theft or theft of specific 
propf^ I ty cannot be considered to amount to the abetment of an offence : 


1. Mohit Pandey, 3 N. W. P. H. G. R. 
316; Ram Dial, I. L. R. 35 All. 26. 

2. Mathura Das, I. L, R. 5 All. 491. 

3. Jairaangal v. Emperor, A. I. R. 1936 

All. 437 at p. 439 : 37 Cr. L. J. 
864 ; 1936 A. W. R. 298 : 163 I, C. 
848. But seez^sc State o. Saidu Khan, 
A. I. R. 1951 All. 21 for further 
comments on this case. 

4. Mulcahy, L. R. 3 H. L. 306 at p. 317 ; 
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“There must be a design to commit a specific offence before a person 
can beheld guilty of abetment of such of offence by having conspired with 
others to commit it.**^ In this case the men were evidently lying in wait 
in pursuance of a conspiracy, and the nature and subject of that conspiracy 
was not ascertainable, but it could have been presumed that the facts 
warranted an inference that the men contemplated some heinous crime — 
it may have been theft, it may have been murder. If so, the case would 
appear to have satisfied the test laid down by Willes, J., of a completed 
conspiracy. But as a mere conspiracy is not an offence unless it is a con- 
spiracy to commit a crime, the men could not be convicted of abetment 
in the absence of any evidence as to the crime that they had in view. A 
person intended to forge a document and for that purpose he conspired 
with others, and to that end he prepared a draft and purchased a stamp- 
paper upon which he was about to copy it; the stamp-paper purchased was 
of a sufficiently early date and in order to complete the instrument he 
applied to a witness to furnish him with a Tclugu date corresponding 
with the English date, which it was intended the foigery shouUl bear; it 
was held that the facts were sufficient to warrant a conviction 
of the accused for abetment of forgery.^ In th-s case the accused had 
already performed some acts in pursuance of the conspiracy. The acts 
were held to have cojistitutcd forgei y, but the High Court rightly remarked 
that the draft could not pass for the original an<l was, therefore, not a forgery, 
nor was it an attCinpt at on--, since there was no beginning of the com- 
mission of the act. It was a preparation for an attempt, but no one can be 
convicted for mere pieparation, as the law allows a locus pacnitentiae ^ and 
will not hold, that a person has attempted a crime until he has passed 
beyond the stage of preparation. 


Preparation, 
attempt there is 
Attempt. 


24. Attempt aud preparation distinguished. — The distinction 

between preparation for an attempt, an attempt, and an abetment must, 

therefore, be clearly borne in mind. Against a prepara- 
tion m- rely, there is a locus paenitentiae^ against an 
none. Some attempts arc comph-tc ofiences in themselves 
and they are punishable as such,^ otliers arc punishable 
under the general provisions of Sec. 511. An act may 
amount to a preparation, but not to attempt, whilst anotlicr may amount 

only to an abetment. The former consists in planning, 
designing and arranging means and measures necessary 
for the commission of an off.;riCe; the latter is the direct 
towards the commission after the preparation is made. It is 
essence of an attempt any more than of abetment that there 
.. a po\vx*r in the ofTmder to c^anplete the offence. Fora peison 
may be convicted of attempting to shoot with a gun which couUl not be 
discharged.* So a person may bo convicted of picking a pocket, whicli, 
in fact, was empty.® So where a woman erron'.:ously ])elicvlug Ju-rself to 
be with child, conspired with otlu’r p<-rsons to adniinist r drugs to heis<’lf 
or to use instruments on herself with intent to procure abortd):i, die was 
held to be guilty of conspiracy to pro( ure abortion, thougli abortion was 
impossible.'' In one case, the prisoner having had a quarrel witli iJu; 
prosecutor threatened ‘‘to burn him uj)”. He went to a neigJibouri ng .staek 
and kneeling down close to it, struck a lucifer rnat»h but cliscovei ing that 
he was watched, bIc^v out the match and went away, Pollock, C. B., told 
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the jury that the prisoner might be convicted of an attempt if they thought 
that he had intended to set fire to the stack and would have done 
so, if he had not been interrupted. “It is clear that every act committed 
by a person with the view of committing the felonies therein mentioned is 
not within the statute; as, for instance, buying a box of lucifer matches 
to set fire to a house. The act must be one immediately and directly 
tending to the execution of the principal crimes, and committed by the 
prisoner under Such circumstances as that he has the power of 
carrying his intention into execution. If two persons were to agree to commit 
a felony, and one of them were, in execution of his share in the transaction, 
to purchase an instrument for the purpose, that would be a sufficient 
overt act in an indictment for conspiracy but not in an indictment of this 
nature.**^ 

25. Joint liability. — The acts of one co-conspirator are thus the 
acts of all, for which they are conjointly responsible. As Couch, G. J., 
said : “Where several persons are proved to have combined together for 
the same illegal purpose, any act done by one of the parties in pursuance of 
the original concerted plan, and with reference to the common object is 
in the contemplation of the law the act of the whole. Each party is an 
agent of the others in carrying out the object of the conspiracy and doing 
anything in furtheiance of the common design. ”2 So if A lives in Calcutta 
he may be tried at Patna for the acts of his agent there.® 


26* *‘Iji order to the doing of that thing.’* — Lastly, the act or 

illegal omission must have been done not only in pursuance of the 
conspiracy, but also in pursuance of the object of the conspiracy. Where 
an act is not performed in pursuance of the common design there can be 
no joint responsibility. If suppose A and^ conspire to murder C and for 
that purpose A sends B to the chemist’s to obtain poison, B starts for 
the chemist’s but robs Z> on the way, A could not be held liable as an abettor 
of the robbery. The subject will be more fully discussed under Sec. 111. 

27. Intentional aid.— The third mode of abet m ent described in the 

Third mode of is by intentionally aiding any act or illegal omis- 

abetment. sion in the doing of a thing. Any facility afforded 

doing of an act is, as the explanation has it, 
equivalent to aiding in the doing of the thing. Intentional aid may then 

What intentional consist of (i) either the doing of an act, directly assis- 
aid may consist of. commission ot the crime; or (u) it may consist 

of an act which, though not directly assisting its 
commission, affords facilities for its commission; or again (ni) it may not 
be an act at all, but an illegal omission resulting in the same consequence. 

In Tejsingh v. State the funeral procession started from the house of 
the deceased and the widow of the deceased dressed in new clothes 
and wearing her jewellery led the procession with the intention of commi tting 
sati. The ct owd was shouting mata kijaiho, salt hona dharam hat. The 
procession was joined by more and more persons as it proceeded further. 
About 100 to 150 people out of the procession surrounded the police party 
in order to make it useless for purpose of preventing sati. Held that the 
whole crowd which started from the house of deceased and which went on 
swelling till it reached the cremation ground was an unlawful assembly, 
the common object of which was to prevent the police from interfering 
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with the discharge of their duties in preventing the widow from committing 
sati and also to encourage the widow to remain fixed in her resolve and 
thus instigate her to carry out her intention. The leaders of the crowd were 
guilty of abetment of suicide under Sec. 306. 

28. Direct acts.— Acts directly contributing to the commission of a 
crim6 do not present any difficulty. If the act was done intentionally to assist 
and it had that effect, the actor is unmistakably an abettor. As Bramwell, J., 
in a case told the jury: ‘‘Suppose two men go out together, and one of them 
holds a third man for the purpose of enabling his companion to cut that man’s 
throat, and his companion does so, no one could doubt that they were both 
equally guilty of murder.”* So where several persons act in concert to 
perpetrate a fraud, the act of each person is an intentional aid in prosecution 
of the common object. Again, if several make distinct parts of a forged 

instrument, each is liable, though he does not know by whom the other parts 

are executed; and though it is finished by one alone in the absence of the 
others.^ 

29. Theft and receiving stolen property. — In theft, the servant 
opening the door to let in thieves intentionally aids them so as to be an 
abettor.® So accomplices standing at a distance to help thieves in conveying 
the property stolen are abc-ttorseven if thay took no part in theftand were at 
such distance from the scene of offence as not to be able to assist in it.^ Again 
where one stole a horse and another assisted him in colouring and disguising 
it, he was held to be an accessory.® Similarly, a person who knowingly aids 
in the disposal of stolen property falls under the third definition under this 
section and is an accomplice.® 

30. Assisting rescue of prisoner. — Persons who assist in the rescue 
ofa prisoner arc liable under this clause. In fact, the assistance given may 
consist of any aid, however small and distantly connected with the crime, but 
ifit is given with the intention of assisting the malefactor in his crime, it 
amounts to abetment within the meaning of this clause. 

31. Abetment of extortion.— A police constable accompanied by three 
membersof the civic guard challenged a person who was carrying a kerosene 
tin purchased by him. On demand by the constable the peron produced a 
cash memo- and then the party moved on to the thana. After going some way 
the constable demanded five rupees from the person promising that he would 
let him goifthis was done. The three members of the civic guard did not 
ask for money but were pushing the person. There was some haggling. When 
the money was refused, the constable tore up the cash memo, and the mem- 
bers of the civic guardmadeno protest about the matter. The party moved 
to the thana. 

At no stage of the proceedings, not even in the Trial Court, the three 
members of the civic guard ever attempted to support the victim of the extor- 
tion and go against the constable. At the thana they did not support his history 
of the existence of the cash memo. It was held though the three members 
of the civic guard did not themselves demand the sum they were a party to 
the demand and in fact were considerable aid to the constable in giving force 
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to his demand. They were, therefore, guilty of abe^ent of attempt to ‘ 
extort, a sum of Rupees five made by the constable.^ 

32« Bribe-giver’s liability. — When consideiing whether the giver of 
a bribe is guilty of abetment, the definition of abetment given in Sec. 107, 
I. P. G., must be construed along with Ulus, (a) to Sec. 109.* It has been 
accepted by all the Courts that the voluntary giver of a bribe to gain ^me 
advantage is ati abettor and hence an accomplice. This is plainly so, on the 
ground that he intentionally aids the commission of the offence inasmuch as 
he intends the bribe to be taken and that the giving of the bribe facilitates 
the taking thereof.® A person who offers an illegal gratification to a public 
servant for any of the purposes stated in Sec. 161, is liable for abetment of 
an offence under that section.* Now by Criminal Law Amendment Act, XLVI of 
1952, a new Sec. 165-A has been added in the Penal Code which provides for 
punishmentof offences defined in Secs. 161 and 165of the Code. Section 1 16 deals 
with an abetment of the offence where the offence abetted is not ultimately 
committed. Illustration (a) to this section deals widi the case of an offer 
of a bribe by^ to R, a public servant, as reward for showing A some favour 
in the exercise of B*s official functions* .4 is punishable under Sec. 116 even 
though 5 may refuse to accept the bribe. It would thus be clear that the 
offer of the bribe would amount to an abetment vuider that section and 
would necessarily constitute an offence under Sec. 165-A. The definition of 
the word ‘‘instigation” contained in Sec. 107 leads to the same result. Any 
act committed by a person which amounts to instigation as defined in 
Sec. 107 would attract the provisions of Sec. 165-A, Penal Code.® 


33. Abetment by giving £acility*^This leads to the question of 

acts affording facility for the commission of a crime. If A wants 
I xplanation 2. to Strike and his companion C lendshim his stick withwhich 

he assaultsR, Cis guilty of abetment as by lending his stick 
to 4 he has facilitated the causing of hurt to 5.® Such was the case of Eshan 
Meah A'ho happened to be present with one Bedoo, who having had a difference 
with his coolies, asked Eshan to bring him a dao which he did, with 
which Bedoo scverelyhurt a coolie: “It is quite clear, that a person who, under 
the circumstances detailed by the evidence, gives a dao into the hands of 
another person, whohas already given outhis intention of coetcing the party 
against whom he is acting by using the words ‘I will see to this man’ must be 
presumed to be intentionally doing something in order to facilitate the com- 
mission of the subsequent act and, therefore, in the words of the law abets the 
commission of tha t act. So where a certain namghur (a village authority) 
suspecting a woman to be big with child ordered two of the accused to seize 
her and take her to the house of the zamindar toaccount for it and the accused 
said that they would have to beai her to make her confess, and they thereupon 
seized and tortured her till she died, it was held that the appellant’s act in 
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oidcringher seizure had facilitated the crime and that he was, therefore 
liable as an abettor within the meaning of Explanation 2 of this secUon. 1 1 

willbe seen the accused was told of the beating beforehand, andhe did nothing 

to prevent it. If he had not been made aware of it, his fate would have been 

pri^ably different as in the case of the head constable who had disputed two 
chowkidars to take a person, charged with being in possession of illicit bquor, 
home to fetch a bribe and the chowkidars COThned and tortured him on the 
way, in which case, the chowkidars alone where held responsible for t^ir acts. 

Where the motor car of the applicant was used for the purpose of abduction, 
it was held thatunless there was some evidence that this motor car wasso used 
with his knowledge or under his orders, then the mere fact that motor car 
was certainly used doet not bring him within the definition of abetment. 
Section 109, I, P. G., could have no application as the abduction was never 

itted.® 


CO 


l•UI 


Explanation 2 to Sec. 107, I. P. G., provides that whoever, either 
prior to or at the time of the commission of an act d^s any thing in order 
to facilitate the commission of that act, and thereby facilitates the 
conimission thereof, aids the doing of that act. 

34. Facility must be essential for commission of crime.^A 

priest wiio officiates to solemnize a bigamous marriage stands the same 
predicament,® for, by his act, he facilitates the commission of the offence 
of bigamy. But persons who are present at su^ marriage could not be 
charicd with abetment nor tliose who granted accommodation the>r 
housi for the marriage, for it could have been equally celebrated 
elsewhere.® So where a theft had been committed in the house of the 

zamindar ofa village and a report made to the police 
brouo'ht the accused, a Sub-Inspector of Police, upon the 
scene, who commenced his investigation by collecting 
some khangars in the zamindar »s house where he proceeded 
to torture them with a view to forcing them to give 
information, and it appeared that the accused who had 
given the house was at times present when the tortur- 
ing was going on, it was held that the giving of the 
house and its use by the Sub-Inspector was the allowing of such facility 
for the commission of the act as to amount to abetment within the meaning 
of this explanation.^ “We also find,” said Edge, C, J., and Blcnnerhassctt, 
J., ^^thathe (the accused) must have known that if he did not allow the 
thanadar to use and occupy his house for the purpose of torturing ti^se 
men the torturing would have to be stopped^ and could not be proceeded 
witli*. So the fact that the accused wrote and attested a sale-deed ot 
a child put chased by a prostitute for purposes of prostitution would 
not expose them to the liability of abettors under Sec. 372,® for their 
assistance was not essential to the commission of the crime, which might 
have been completed by procuring other writers, or even without any 
writing. The facility afforded must then be such as was essential for 
the commission of the crime. In the complex organisation of human 
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society life is dependent upon constant human assistance. Such assistance 
is given alike to the innocent and to the wicked. It is not, however, 
that assistance which law condemns. * 

35* Supplying of food. — As the Madras High Court in a case 
remarked : “The supplying of food to a person about to commit a cringe 

is not necessarily an abetment of the crime The supplying of 

necessary food to a person known to be engaged in crime is not ptt se 
criminal, but, if food were supplied in order that the criminal mightgo on 
a journey to the intended scene of the crime, or conceal himself while waiting 
for an opportunity to commit the crime, the supplying of food would be 
in order to facilitate the commission of the crime and might facilitate 

36, Basis of criminality.— Criminality therefore rests not so much 
on the facility given, as on its nature and effect and the intention with 
which it was given. For example, it is settled that mere presence at the 
commission of a crime is not an abetment of it, if the person present has 
no authority to interfere.® But if the person present holds some position 
of rank and influence, so that his Countenancing what takes place may, 
under the circumstances, be held a direct encouragement, it may amount 
to an abetment.® Suppose, for instance, that a faction between the ser- 
vants of two zamindars is going on, and one of them appears and watches 
it ; would not his dependants take courage and attempt deeds which they 
would not have otherwise done ? Or suppose that a responsible officer 
of police withdraws on seeing that his subordinates were torturing a pri- 
soner or that he does nothing to prevent them from torturing him. In the 
first case the zamindar facilitates the commission of his crime by his 
withdrawal, in the other the police officer is guilty of an illegal omission.* 

37, When giving facility is not abetment. — When, however, 
there is no obligation, an act not so intended, but offering facility for the 
commission of the crime, connot be condemned as a criminal. For ins- 
tance, one knew that 5*s wife was carrying on a criminal intrigue with 
C which 5 himself suspected, A informed him of an assignation which B's 
wife has with her paramour, and A and B went thither, the latter armed 
with a stick and B finding his wife in the act of committing adultery, 
pursued the paramour for fifty paces and then struck and killed him. 

wife wanted to run away, but.4 detained her till B returned and turned 
upon her, striking her severely and leaving her for dead. A was 
convicted of abetting the murder of CT, but the Chief Court held that A 
had abetted no offence.® Here it will be observed that A had distinctly 
afforded facility to B to meet C under circumstances which could not 
but have made A believe that B would commit an offence, if he saw 
Cwith his wife. But that was not his proximate intention, and in inform- 
ing B of the criminal conduct of his wife with C he had done nothing 
wrong. Again, A*s detention of wife was not shown to have been with 
the object of enabling B to commit a murderous assault upon her. His 
acts, therefore, were innocent though they give B the facility of killing C 
and grievously injuring his own wife. 

38, A man may be guilty as an abettor whether the offence is 
committed or not.— It cannot be held in law that a person cannot ever 
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be convicted of abetting a certain offence when the person alleged to have 
commuted that offence inconsequence of the abetment has been acquitted. 
The question of the abettor’s guilt depends on the nature of the act 
abetted and the manner in which the abetment was made. Under 
Sec. 107, I. P. G., a person abets the doing of an act in either of three 
ways which can be instigating any person to do an act ; or engaging with 
one or more person in any conspiracy for the doing of that act ; or 
intentionally aiding the doing of that act. If a person instigates another 
or engages with another in a conspiracy for the doing of an act which is 
an offence, he abets such an offence and would be guilty of abetment under 
Sec, 115 of Sec. U6, I. P. C., even if the offence abettedis not committed 
in consequence of the abetment. The offence of abetment is complete 
when the alleged abettor has instigated another o; engaged with another 
in a conspiracy to commit the offence. It is not necessary for the offence 
of abetment that the act abetted must be committed. This is clear 
from Explanation 2 and Ulus, (a) thereto, to Sec. 108,1. P. G.^ 

In Barendra Kumar Ghosh v. Emperor^ it was said : 

“Abetment docs not in itself involve the actual commission of 
the crime abetted. It is a crime apart.*’ 

Supreme Court reiterated it and said in Faguna Kanta Nath v. State of 
Assarn? : 

‘‘Under the Indian law for an offence of abetment it isnot necessary 
that the offence should have been committed. A man may be 
guilty as an abettor whether the offence is committed or not.” 

39. Charge of abetment when would be expected to fail. — It is 

only in the case of a person abetting an offence by intentionally aiding 
another to commit that offence that the charge of abetment against him 
would be expected to fail when the person alleged to have committed 
the offence is acquitted of that offence.* The case of Faguna Kanta Natk^ 
lays this down. The observations of the Supreme Court in that case, 
at page 7, bring out clearly the distinction in the case of persons 
instigating another or engaging in conspiracy with another on the one 
hand and that of a person aiding the person in committing a certain 
offence. The observations are : 

“It is not the prosecution case that the appellant abetted the 
offence by instigating Khalilur Rahman to demand the illegal 
gratification ; nor has the prosecution set up or proved a case of 
conspiracy between the appellant and K.halilur Rahman for the 
commission of an offence under Sec. 161. On the findings of the 
Court the appellant received the money for and on behalf of 
Khalilur Rahman and the evidence of the complainant is that 
Khalilur Rahman had asked him to hand over the money to the 
appellant. If Khalilur Rahman is acquitted and therefore the 
offence under Sec. 161 is held not to have been committed, tlien 
in this case no question of intentionally aiding by any act or 
omission the commission of the offence arises.” 

B.fore the charge of aiding can be said to have been brought home 
against the accused persons, it must be established that the principal 
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person had in fact committed the offence which was sought to be aided, 
by the accused persons.^ la the case of Faguna Kanta J/ath v . State of Assam * 
the appellant before their Lordships was tried for an offence under 
Sec. 165-A of the Indian Penal Code for having abetted one IChaltlur 
Rahman in the commission of an offence by the latter under Sec. 161 
of the Indian Penal Code. 

Both the appellant and Khalilur Rahman were convicted of the 
offence which they were charged and sentenced to one year’s rigorous 
imprisonment. But on appeal, the High Court acquitted Khalilur Rahman 
but maintained the conviction and sentence of the appellant. The 
complainant in that case, Narendra Nath Brahma was taking two carts 
carrying paddy for sale to Billashipara Bazar along the path which runs 
by the side of the river Gauvanga. When he had gone only a short 
distance, he was stopped by the Paddy-checking Inspector, Khalilur 
Rahman, who was accompanied by the appellant and three others. 
Khailur Rahman demanded Rs. 2 00 as bribe and threatened the 
complainant that imless the amount demanded was paid his cart and 
paddy would be seized. 

In this he was supported by the appellant and three others. The 
complainant expressed his inability to give that much amount but ulti- 
mately he agreed to pay Rs. 150. He borrowed Rs, 100 from one Surajmal 
Oswal out of which he offered Rs. 80 to Khalilur Rahman who asked 
him to hand them over to the appellant who counted the money and 
made it over to Khalilur Rahman. The complainant was also forced 
to execute a promissory note for a sum ofRs. 70 in favour of the appellant 
and he promised that the money would be paid. The complainant learnt 
later in the bazar that another person who was in a similar position 
like him was let off with only Rs. 15 and he came back to the appellant 
for the refund of his money and the return of his promissory note. 


On refusal, the complainant' presented a written complaint to the 
Deputy Commissioner which resulted in Khalilur Rahman and the 
appellant being prosecuted, the former under Sec. 161 of the Indian Penal 
Code read with See. 5 (2) of the Prevention of Corruption Act, 1947 (Act 
2 of 1947) and the latter under Sec. 165-A of the Indian Penal Code and 
they were convicted and sentenced by the Special Judge as already stated. 
In that case, the main argument raised on behalf of the appellant was 
that as Khalilur Rahman had been convicted on the facts and circumstances 
of the case, the conviction of the appellant for abetment cannot be 

sustained. 

It was not suggested in the case before their Lordships that there 
was any instigation by the appellant for the commission of the offence nor was 
there any suggestion or proof of any conspiracy. The case of the pro- 
secution was that the abetment committed by the appellant in that case 
was that by aiding. A person abets by aiding when by the commission he 
intends to facilitate and does facilitate the commission thereof. By the 
acquittal of Khalilur Rahman in that case, the High Court must be deemed 
to have held that there was no offence under Sec. 161. That being the 
case, their Lordships observed that there could be no question of inten- 
tionally aiding by any act or omission the commission of the offence.® 
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Unless there is 
duty to do some- 
thing there is no 
illegal omission. 


40. Abetment by illegal omission. ^At times even refraining from 
action and mere impassivity makes a person liable to penalty. There are 
two kinds of “impassivity”. In the one a person remains passive because 
although he has formed an intention to accomplish something prohibited he 
does nothing and thereby he fails to accomplish it. In these circumstances 
he commits no offence. In the other the remaining passive and doingnothing, 
a person accomplishes something prohibited. It is the lattei form of impassi- 
vity which is punishable as an offence.^ Simply doing nothing is not an 
act, and unless there is a duty to do something there is no illegal omission.^ 

In the case of illegal omission criminal liability for abetment 
depends no less upon the provisions of this Code than upon 
the obligation created or duty imposed by other laws. In 
the case of a person under such obligation, in order to 
constitute abetment, it must be shown that the accused inten- 
tionally aided the offence by his non-interference.® But encouragement would 
b"! presumed in the case of a police officer whose duty as a conservator and 
warden of peace is to prevent the commission ©f crime. If, therefore, he 
knows thatacrimeis being committed and docs notliing to prevent it, he is 
guilty of an abetment on account of his illegal omission. So where a head 
constable of police, perceiving that his subordinates were about to torture 
a prisoner, left the place so as not to be a witness of what occurred, it was 
held that he was guilty of abetment of the offence that was committed in 
his absence. He certainly omitted to do that which he was bound to do. It 
was illegal in him, knowing that an offence of this kind was to be committed, 
to go away in order that ihe crime should be committed.^ In such a case 
it is immaterial that the torture was being applied by or under the orders 
of a superior officer. It is the duty of the police to shelter a person in cus- 
tody, and to arrest persons committing assault likely to cause grievous bodily 
injui'y- When law imposes on a person duty to act, his illegal omission to 

act renders him liable to punishment. Consequently, 
a policeman who stands by and docs nothing to prevent 
a person being tortured by another is guilty of abetment 
in the same manner as if he had actually encouraged it.® 
The same responsibility rests on Magistrates and other 
guardians of peace.® In such crises the measure of 
responsibility is the duty imposed by law. A village chowkidar in Bengal is 
not, for example, bound to prevent the commission of a non-cognizablc 
offence, c.g. extortion.’ 

The law casts no duty upon a person presiding at a meeting to inter- 
rupt songs or to forbid their continuance at the meeting. Therefore, where 
a boy sings revolutionary songs at a meeting whereof the accused was the 
president in the absence of anything to show that the accused positively 
encouraged the boy or that the songs were sung in pursuance of an agree- 
ment between the accused and the boy, the accused is not guilty of 
abetment.® 

The conduct of a wife, who had contracted an illegal connexion with 
the accused, in not warning her husband against danger to his life from 


Illegal omission to 
prevent an offence and 
illegal concealment of 
an offence about to 
be committed. 
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the accused and letting him go to hia doom without a warning is certainly 
open to censure. But this would not amount to abetment of murder of 
her husband by the accused.^ 

There is a difference between an illegal omission to prevent 2 kn offence 
and the illegal concealment of an offence about to be committed. The 
latter is, of course, punishable,® but as the Law Commissioners remarked: 
‘‘This is a remote and precarious aid, which though deserving of punishment, 
is surely very different from that which is supposed to be rendered in the 
former case, conducting by an immediate influence and a positive efficacy 
to the commission of the offence.”® 

41. Charge of abetment. — -Section 107, I. P. C., shows that 
abetment may be by instigation, or by engaging in a conspiracy to 
commit the offence abetted, or by intentionally aiding a person to com- 
mit it, it is not necessary to specify the particular species of abetment in 
the charge. It is open to the prosecution to charge abetment generally, 
and then, if the evidence does not establish abetment other than in one 
particular form, to rely on this particular form for a convicticm.* 
But the charge framed on the accused must give him an intimation 
of the fact that on the allegations stated therein he has to meet a charge 
of the abetment of the offence and not of the substantive offence itself. 
The accused clearly does not get any notice of the fact thathe has to meet 
a charge of abetment when the facts alleged against him are said to be 
constituting the substantive offenceitself and when the accused is examined 
as regards those facts in relation to substantive offmee, the important 
point to note is that unless the accused knows precisely the charge he has 
to meet, he cannot lead his defence properly.® Where a criminal cons- 
piracy amounts to an abetment under the present section it is unne^ssary 
to invoke the provisions of Secs. 120-A and 120-B because the God ^ has 
made specific provision for the punishment of such a conspiracy. Where 
the offences which are alleged to have been the object of the conspiracy 
were in fact committed; the conspiracy amounts to abetment and hence 
additional charges under Sec. 120-B should not be made. 

108 . A person abets an offence, who abets either the com- 
mission of an offence, or the commission of an 
Abettor. which would be an offence if committed by 

a person capable by law of committing an offence with the same 
intention or knowledge as that of the abettor,® 

1 .— The abetment of the illegal omission of an 
act may amount to an offence although the abetter may not him- 
self be bound to do the act. 

Explanation 2. — To constitute the offence of abetment, it 
is not necessary that the act abetted should be committed, or 
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that the effect requisite to constitute the offence should be 
caused. 

Illustrations 

(a) A instigates B to murder C. B refuses to do so. A is guilty of abet- 
ting B to commit murder. ... , 

• {b\ A instigates B to murder D. B in pursuance of the instigation stabs 

Z). D recovers from the wound. A is guilty of instigating B to commit 

murder. 

Explanation 3.— It is not necessary that the person abetted 
should be capable by law of committing an offence, or that he 
should have the same guilty intention or knowledge as that ot 
the abettor, or any guilty intention or knowledge. 

Illustrations 


fa'i As with a guilty intention, abets a child or a lunatic to commit an 
act which would be an offence, if committed by a person capable by law of 
committing an offence, and having the same intention as X Heie A, 
whether the act be committed or not, is guilty of abetting an offence. 

(41 A with the intention of murdering instigates a child under 
seven years of age. to do an act which causes ^’s death. B in consequence 
of the abetment, does the act in the absence of A and thereby c^ses s 
death. Here, though B was not capable by law of commiting an offence, A 
is liable to be punished in the same manner as if 5 had been ^pablc by law 
of committing an offence, and had committed murder, and he is, therefore, 
subject to the punishment of death. 

(<;■) instigates 5 to set fire to a dwelling-house. B, in consequence 
of the unsoundness of his mind, being incapable of knowing tlic nature of the 
act, or that he is doing what is wrong or contrary to law, sets fire to the 
house in consequence of instigation, has comtnitteci no offence, but A 
is guilty of abetting the offence of setting fire to a dwelling-house, and is liable 
to the punishment provided for tliat offence* 

{d) A, intending to cause a theft to be committed, instigates S to take 
property belonging to ^ out of ^*s possession. ^4 induces B to believe that 
the property belongs to A. B takes the property out of ^’s possession, in good 
faith, bclicvingit to be .d’s property. 5, acting undci this misconception, 
docs not take dishonestly and therefore does not commit theft. But.8 is guilty 
of abetting theft and is liable to the same punishment as B had committed 
theft. 

Explanation 4. — The abetment of an offence being an offence 
the abetment of such an abetment is also an offence. 

Illustration 

^ instigates B to instigate C to murder B accordingly instigates C 
to murder ^ commits that off-nce, in consequence of B’s instigrtion. 

Bis liable to be punished for his offence with the punishment for murdet ; 
and, as instigated B to commit the offence, /I is also liable to the same 
punishment. 

Explanation 5. — It is not necessary to the commission of the 
offence of abetment by conspiracy that the abettor should concert 
the offence with the person who commits it. It is sufficient if 

I. p. G.— Ill 
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he engage in the conspiracy in pursuance of which the offence 
is committed. 

Illustration 

concerts with i? a plan for poisoning Z' I* is agreed that ^ shall 
administer the poison. J9 then explains the plan to C, mentioning that a 
third person is to administer the poison, but without mentioning naxpe. 
C agrees to procure the poison, and procures and delivers it to B for the pur- 
pose of its being used in the manner explained. A administers the poison; 
^dies in consequence. Here, though A and C have not conspired together, 
yet C has been engaged in the conspiracy in pursuance of which ^ has been 
murdered. Chas therefore committed the offence defined in this section, 
and is liable to the punishment for murder. 

SYNOPSIS 

1. Analogous taw. 9. Explanation!. 

2. Principle. 10. Actor effect imniatetial — Explanation 

S. Meaning of words. 2. 

4. Who is an abettor. II. Agent may be innocent — Explanation 

5. No offence, no abetment. 3. 

6. Offence of abetment — When complete. 12. Bribe-giver’s liability. 

7. Subsequent acts inoperative. 13. Abetment of abetment — ^Explanation 4. 

8. Agent innocent. 14. Explanation 5. 

1. Analogous law. — This section was re-drafted after it left the hand 
of the original committee, in whose draft it stood as Cl. 87. It is now far 
more comprehensive and complete, and in substance it is based on the English 

law, with this difference that while in England a person 
Section based on employing an innocent agent to commit a crime will be 
English law. dealt with asa principal here he still remains an abettor, 

though the principal was only a tool in his hands. Thus, 
in England the abettor of a child under 7 or a mad man, or any person 
of defective mind would be the principal though he were absent 

when the thing was done;^ he would be under the Code liable only as an 
abettor. But, as the Law Commissioners remark, the effect in each case is 
the same.® In other respects the section is in entire harmony with the 
English law and the explanations are taken from its decided cases. 

2. Principle.— The section defines an abettor to mean (i) the abettor 
of an offence, and (n) the abettor of act which would have been normally 
an offence, were it not for the incapacity of the actor. The reason for hold- 
ing the abettor liable in the second case is self-evident. He is in fact the 
sole author of the crime, but as the punishment is in each case the same 
it is a distinction without a difference for, whether he is called an abetor 
or the principal, he can in either case be equally punished. 

3. Meaning of words.— “TTttf commission of an act** which is criminal 
though the actor is exempt from punishment. ^*The abetment of an illegal 

as where a private person advises a police officer to withdraw from 
a scene of torture. Here he would not have been guilty if he had himself 
withdrawn, but his abetment of the police officer who was in duty bound 
to stay and stop the torture is criminal. ** Or that the effect requisite should be 
caused^*: Suppose, for instance, that a person advises another to kill by means 
of charms, would it be an abetment ? Under the clause it will be but this 
seems doubtful {see para. lOfpost). '^Should be capable bylaw'' e.g, a child, a 
person non compos mentis; vide illustrations. Abetment of an abetment," as when 
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A requests B to induce Cto murder Z), and B does so. Here B abets murder 
and ^ abets 5’s abetmer t.^ ‘^Abetment by conspiracy**-. Members of secret 
societies seldom know the actual perpetrators of the crime. So where persons 
arc balloted for to commit crimes only the person reading the ballots knows 
the name of the person deputed to the deed. 

4. Who is an abettor. — -The last section defines only the abetment 
oi 2 ^ thing. Now a thing may or may not be an offence. If it is an offence 
the person who abets is here defined to be the abettor. Ifit isnot an offence 
because of the incapacity of the actor, the person abetting its commission is 
also an abettor. But if it is not an offence at all, then theperson abetting its 
commission is not an abettor, and that act ceases to have any meaning in the 
Code. 2 In other than that there should be an abettor liable to punishment, 
theie must beatleastan act which must possess the ingredientsof an offence. 
But every act implies the author of thatact. That person may not himself 
be liable to punishment, but he must have committed the act either by him- 
self or in participation with some one else. In the former case he is the 
principal and in the latter case a conspirator* An abetment is possible only 
in these two cases. If, therefore, there is neither, no person can be 
proceeded against as an abettor though his act may have been illegal. 


5. No offence, no abetment. — Such was the case where a Moham- 
medan infant girl, aged six, possessed of considerable properties had been 
thrice married to three different persons by persons who professed to be 
her guardians. She was first given away in marriage to ^ by her mother, 
which marriage was, hov/ever, invalid, as the proper persons to give her 
away in marriage were her paternal uncles and not her mother. Conse- 
quently, another marriage was solemnized between the same parties at 
which one paternal uncle, Abdul Subhan, was alleged to be present and to 
have given away the bride. A few weeks later her third marriage was 
solemnized at which both her guardian uncles Abdul Karim and Abdul 
Subhan were alleged to be present, who gave her away in marriage to 
another man. Thus her two uncles were charged for abetting a bigamous 
marriage under Secs. 109 and 494 of the Code. The Sessions Judge found 
that Abdul Subhan who had taken part in the second marriage was not 
present at the third marriage. He was accordingly acquitted, Abdul K<irlm 
alone being convicted of abetment. But the High Court, on appeal, set 
aside his conviction, holding that as the infant was a mere cypher in the 
transaction, the acquittal of Abdul Subhan removed the only other gi outicl 
upon which the accused could have been convicted: “To establish a charge 
of abetment under the Penal Code, the accused must be proved ei tiler tohave 
instigated or aided some otJicr person to commit the offence, or to liave 
engaged with another in a conspiracy for the commission of the offence. 
The acquittal of Abdul Subhan, who was jointly charged with the prisojier, 
puts an end to the case of the conspiracy for except with Abvlul Subhan, 
there isno evidence to support a case of conspiracy. If, therefore, the convic- 
tion can br upheld, it must be in consequence of the prisoner having instigated 
or aidr d Hat unissa to contract a second marriage. The evidence shows that 


Harunissa took no part in nor was present at the ceremony which theprisoaer 
caused to be performed in her name . . . Although the effect of the 

ceremony would have been, supposing the prisoner was acting within the 

authority given him by law, to bind the infant by tlie 

A^ttor must be marriage so contracted yet she was not less personally a 

or a stranger to both the ceremony and the contract. Assuming 

the facts and law to be as found and laid down by the 
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Sessions Court, the prisoner has committed an illegal act in disposing of his 
infant ward in marriage after he knew that she had been previously 
lawlully disposed of in marriage by the younger paternal uncle; but, in 
doing this act, he was, according to the evidence, the sole actor; and the act, 
though illegal, is not, if done by one person alone, an offence provided for 
by the Penal Gode.’*^ This case then establishes that an abettor must either 
be an instigator or a conspirator. Consequently^ a married woman cannot 
be held to abet her own abduction.* 

An offence of abetting the making of a false document can be 
committed by attesting the document even if the document does not 
need attestors to complete it, if the person who brings this document into 
existence intended that it should be attested and that the accused should be 
one of the altestators.® 


6. Offence of abetment — -When complete. — It cannot be held in law 

that a pel son cannot ever be convicted oi abetting a certain offence when the 
person alleged to have committed thatoffence in consequence of the abetment 
lias been acquitted. Thequestion of the abettor’s guiitdepends on the nature of 
the act abetted and the manner in which the abetment was made. Under 
Sec. 107, i.P.G., a person abets the doing of an act in either of three ways which 
can be: instigating any person to do an act; or engaging with one or more per- 
sons m any conspiracy lor the doing of that act; or intentionally aiding the 
doing ot that act. If a person instigates another or engages with another 
iu a conspiracy for the doing of an act which is an offence, he abets such 
an offence and would be guilty of abetment under Sec. 115 or Sec. 116, 
i.P.G., even if the offence abetted is not committed in consequence of the 
abciiucnt. The offence of abetment is complete when the alleged abettor 
has instigated another or engaged with another in a conspiracy to 
commit Uie offence. It is not necessary for the offence of abetment that 
die act abetted must be committed. This is clear from Explanation 2 
and illus. {^a) tiiereto, to Sec. i08, I.P.G.^ 


In BanndraKumar Ghosh V. King-Emperor^ it was said; 

^^Abeuneut doesnot in itself involve the actual commission of the 
crime auclled. it is a crime apart.” 

The Supreme Gout t reiterated it and in FagunaKanta J^ath v. State 
of Assam ^ : 

♦‘Under the Indian law for an offence of abetment it is not necessary 
tliat ihc offence should have been committed. A man may be guilty 
as an abcitcr whether the offence is committed or not.” 


7. Subsequent acts inoperative. — ‘Then again, as the Code does not 
rciiai d acccssones alter me lac t in the light of abettor, ’ persons who support 
the abettor cannot be Uied for subsequent abetment. Where for instance 
a pci son makes a false charge against another, the offence is complete, 
persons wlio support his false charge by their evidence cannot then be tried 
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as abettors not for their previous acts, but for having given ther evidence 
subsequent in support of the charge.^ So, where the accused removed 
certain things from the house of his father with whom he was living, and 
gave them to a woman with whom he was on intimate terms, it was 
held that the woman could not be an abettor of theft® though on a proper 
case being made out, she might have been convicted of receiving stolen 
property. So where A entered the house of B without his permission 
and committed adultery with his wife, could be convicted of house- 
trespass and adultery, the two offences being distinct, but B's wife could 
not be convicted of the abetment of house-trespass though she may 
have invited A.^ A person may be charged both for the abetment 
as well as for the commission of an offence, but if he is convicted of 
the main offence, he cannot be also convicted of the abetment of the same 
offence.* 

8. Agent innocent. — It will be observed that the section makes no 
distinction Dciween a principal who is innocent and one who is himself 
guilty. In either case the offence of the abettor remains the same.® In 
England, however, in the former case the principal is regarded merely as au 
agent and the abettor is treated as the real principal. The difference is, 
however, not material, for the result in each case is the same. In England 
such an offender would be punishedjas a principal — 'here he would be punished 
as an abettor. For example, if a person cashed a forged note in England 
through another who was Ignorant about the forgery, the act of the latter 
would be the act of the former, though he was then absent: qui facit per 
aliumfacit p6T se* He will then be punished as the principal,* though 
under this section his act would be that of an abettor only. So it A 
poisons through B,A is an accessory only if B is amenable as a principal but 
not otherwise.^ 


9. Explanation 1. — The case contemplated in the first explanation is 

different ii'um tile cases arising under the section. It assumes die presence of 

two persons and it then apportions their criminal liability. The explanation 

relates to the same person and shows that he may be guilty as an abeiior 

though as a principal he may be innocent, buch a case arises where a piivaie 

person instigates a police officer to leave a scene of cognizable olfence 

which it is his duty to prevent. Here the policeman is guilty ol an illegal 

omission, and therclorc, of an abetment ol the offence committed in ins 

presence. The private person is guilty of no such offence, as it was not 

bis duty to interfere. He is, however^ guilty of abetting die police oiUcei lu 

his illegal omission and a such he is guilty of abetment, though lie was not 

himscU bound to do the act which it was the duty of die police olhcer to 

do. 


10. Actor effect immaterial — £xplaxiatioit2* — Tiie second explaiia- 
lion lays down a rule which has already been considered, and vviiich 
indeed flows from the definition of abetment. As remarked bcioi e ab.-Uneiit 
depends upon the instigation, and not upon die effect it has upon aiiouier. 
As was observed in a case, “die offence oi abetment by instigation depends 
upon the intendon of the person who abets, and not upon die act wJiicJi 
la actually done by the person whom he abcts’\** 'I’hc conviction ol the 


1. Ram Panda), 9 B.L.R.A.G. 16; 
Paun Pundab, 18 W.R. 28; Joghut 
Mohini p. \ladban Sudban, 10 G.L.R. 

2. l^un, (1869) PJt. No.U. 

». Sheikh Mungali,(187I) P.R. No. 5. 
Jeetoo, 4 W.R. 23| Ramnaraia, 4 W, 


H. 37. 

5. Braj Mohan, 7 N.VV.P. 134. 

6. Palmer and Hudson, 1 New Rep. 96. 

7. Post. 349. 

8. Imamdi Bbooyab, 21 W. R. 8; Dinonatb 
Burroa, 18 W.R. 32. 
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abettor is, therefore, in no way dependent upon the conviction of the princi- 
pal.^ The offence of abetment is complete with the instiga- 
Offence of abet- lion notwithstanding that the act abetted is not committed 
wfih^ or the person abetted refuses to do the thing, or doing it 

tion. ^ expected result doesnot follow, or that the means which 

are intended to be employed are such that it is physically 
impossible that the eflfect requisite to constitute the offence should be caused 
by them.2 So Lawrence, J., said in a case of abetting abortion: ‘Tt is im- 
material whether the shrub was saving or not, or whether it was payable of 
procuring abortions or even whether the woman was actually with child. 
11 the prisoner believed at the time that it would procure abortion, and 
administered it with that intent, the case is within the statute® and he is 
guilty of the offence laid to his charge.^ So in another case the prisoner 
was indicted for administering saffron to a female for a similar purpose, and 
her counsel was cross-examining her as to her having taken something else 
before the safiVon, and also to the innocuous nature of the article whereupon 
Vaughan, B., said; ‘Does that signify*? It is with the intention that that 
thejury have to do; if the prisoner administered a bit of bread merely with 
intent to procure abortion, it is sufficient.**® Btit these cases were decided 
upon the language of the statute which used the words “any medicine or 
other thing’\ They illustrate no sound principle and their soundness has 
since been disposed of by the Legislature.® Suppose a person commands 

another to commit murder by sorcery and by no other 
means, would that be an abetment of murder which is 
impossible. Itappears to have been the opinion of Westropp, 
D. that it would not, but the point was not res integr a 
before him. On the other hand, the Punjab Chief Court have, 
in a considered judgment, upheld the view that abetment 
is none the less complete because it is physically impossible 
to produce the effect by^the means suggested.® That Court supports its 
conclusions on the analogy of Sec. 571. The clause should probably be 
read in the light of Ulus, {b)^ as meaning that an abetment may be com- 
plete tliough the effect contemplated was not caused, but not if it was 
initially impossible. 

II. Agent may be innocent — Explanation 3. — The terms of Explana- 
tion 3 particularly^ol Xllus (a), show clearly that persons may be guiltyof abet-^ 
men t even though the persons whom they have abetted are not guilty, because 
their act, which would have been a criminal act if it had been^done withj 
guilty intention or knowledge, has not been shown to have been done with such 
intcuiion or knowledge.® The explanation really stiives to make clear what was 
already clear from the section. According to Explanation 3 of Sec. 108, I.P.C., 
It isuotuccessary that the person abetted should have committed the offence 
aud punished, and lllus. (</) to the explanation is quite clear on this point.^® 
The employment of a person legally incompetent to commit an offence, or of 
an innocent agent does notabsolve the abettor from his criminal liability; on 


Au abetment 
may be complete 
tUougb the eliect 
contemplated was 
not caused but not 
il it was initially 
impossible. 
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the other hand it rests undivided upon him and is thus an element of aggrava- 
tion. The innocent agent is then merely his tool and the abettor is really 
the principal, and is so regarded and dealt with in England (^^^para. No. 1, 
ante). Here he is punishable as an abettor, though the principal is innocent 
and escapes scotfree.^ Such are Ulus, (i), (r), and (d). The last illustration 
was relied upon in a case where one .d had sold some trees belonging to B to 
C with the intention that C should cut them down. C knew nothing about B*s 
interest in them. ^ did, and it was, therefore, held that, though C’s fcllingof 
the trees was an offence still act was an abetment of theft of 5*s trees by C 

for which he was rightly convicted.® 


12. Bribe-giver s liability.— Explanation 5, Sec. 108, applies only 
to abetment by conspiracy but applies to abetment generally and there 
IS nothing to indicate that it applies only to abetment by investigation and not 
to other kinds of abetment. 


The bribe-givers are not exonerated merely because the Tud^c took the 
money without any guilty intention.® ° 

This view is supported by a decisiort of the Lower Burma Chief Court 

in Emperor v. J\ga Hmn^ In that case the accused persons handed a sum of 
money to a Magistrate as a bribe. T)ic Magistrate at once called in wimesses 
and instituted a prosecution. The accused wore acquitted on the eround 
that the Magistrate by his silence and conduct had induced the accused to 
offer him the bribe, so the accused too couldnotbohcldguiltyofinstieatinrr 
the Magistrate to receive the bribe. The learned Judge Sf the Chief Gour? 
pointed out that a person inay eben not merely by instigation, but also by 
intentionally aulmg and made the following observations: ^ 

“If a public servant solicits a bribe and the person solicited com- 
plies with the rlemand ancl hands him the money, he intentionaUv 
aids by his act, and therefore abets the taking of the bribe by the 

public servan ; the f^act that the bribe was solilited at most remders 
theabetment less culpable thanit would otherwise be.” ‘‘-“tiers 

It must be noted that in this reported case also, although the Magis 
trate was held to have solicited the bribe, he clearly had no intent^n of 
receiving the money as a bribe because he at once had .he iV. h • ' 

arrested. If the public servant’s intention, as the person ab 'ttcd 1 

it is difficult to escape the conclusion that the b^Tbe^Svers ar^ ^ ‘mraaterial 

the public servant and although the pubKrlnT Lrl '"’'r 

receiving the money as a bribe.^ ^ servant had no intention of 


13. Abetment of abetment — Explanittlnn a t-u., u . 
abetment is an ofTonce when the princinal abetm^ * ^ abetment of an 

would be the case where a thiref person inter™ 

and the actor. In such a case all ^at is rcauImH ■ abettor 

abetment must be the abetment of an offence Tt substantive 

such olTence should be committed. So where 


IS not necessary that 

approached by C, with the intention '"of robbrnn-"^’/?^^ servant of i?, was 
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him, whereupon A made over hig master’s goods toC, who was then pro- 
secuted for abetment of theft by A, the question was whether A had 
committed theft and Chad abetted him. So far as .4 was concerned, he 
had removed the goods with his master's consent. He could not, therefore, 
beheld to have committed theft. The question was then reduced to this; 
did C abet 4 for the commission of theft which in facthe did not commit? 
and it was held that C was guilty of abetting an offence. As Jackson, J., 
observed: “Under Explanation4 the abetment of anabetment being an offence, 
and the prisoner having instigated Cummins (A) to do] that which,if commit- 
ted, would have been an offence, he has himself thereby committed an offence, 
and inasmuch as by Explanation 2, to constitute the offence of abetment, itisnot 
necessary that the act abetted should be committed, therefore, the circum- 
stance that owing to the property being removed, with the knowledge of the 
owner, the technical offence ofthefthad not been committed does not save the 
prisoner from the consequence of the abetment which he has been guilty of 
and, therefore, he has been properly convicted.”^ 

Consequently, as remarked before, the conviction of the abettor is in 

no way dependent upon the conviction of the principal. 
Conviction of The latter may have absconded or, if tried, may have even 
abettor in no way been acquitted, but the abettor is not entitled to claim the 

convictfem ofpr^nci- same verdict on the ground that his principal has been 
pal. acquitted.^ 


In this respect the English rule was atone time different para. No. 

1 of See. 107), but the modern rule is now in both countries 
English and In- the same,® abetmentbeing made in England,* as it isin this 
dian view same. country, a substantive offence. So where A and B were 

jointly indicted for stealing, and Malone was separately in- 
dicted for receiving stolen goods and at the trial no evidence was offered 
against and he was acquitted, in order thathe might be called as a wit- 
ness against 4, and it was proved as against 4 that he had abetted B to 
steal and that he afterwards received the goods so stolen, 4 was convict- 
ed on both the counts, Earle, G. J., observing: “We consider the accessory 
is captured before the principal; under the statute,* he may be at once 
tried and convicted. If afterwards the principal is taken, tried, and 
acquitted, has the accessory a right to be discharged? We are of opinion 
thathe has no such right. His sentence may have expired; is any wrong 
done him? We think not; whether he is tried before or at the same time 
as the principal, he may be guilty as an accessory, although the principal 
be acquitted it being by no means certain that, although acquitted, the 
principal is* not really guilty.”® But, of course, though the principal may 
not be punished, the evidence against the abettor must establish ail the 
points necessary to complete his guilt. If, for instance, a person is charged 
for an abetment of murder, the murderer may not have been brought to book, 
but there must be evidence against the abettor to show that there had been a 
murder, and that the accused had instigated it.^ 

If therefore, in such a case a person had been tried for committing 
the murder, and he was acquitted on the ground that there never had 
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been any murder, the abettor thereto could not be convicted on a fording, 
however ariived at, that there had been a murder. So it was ruled by 
the Punj‘''b Chief Court following the practice of the late Sudder Court 
at Agia that the conviction of the abettor could not be maintained if it in- 
volved findings of fact inconsistent with the findings already recorded against 
the principal and that in such a case whether on appeal or on revision, the 
Courtwouldbejustifiedinreversing the findings soas to avoid the two remain- 
ing inconsistent and contradictory.^ Where the prisoner asked an Indian 
doctor to supply her with medicine for the purpose of poisoning her son-in-law 
which he refused, it was held that the prisoner’s act was a meie preparation 
and not an attempt to commit murder, but that it might be held to 
have been an abetment of the doctor to abet the accused in the commission of 
murder within the meaning of this explanation, and therefore, punishable 
under Secs. 302 and 116 of the Code.® 


14. Explaz^tioQ 5. —The last explanation is based upon an English 
precedent® already noticed. As remarked before, it is not necessary, and 
not indeed always possible that all conspirators should be equally informed of 
the details of the plot. This is because all conspiracies are hatched in 
secret and all cannot be equally trusted with its plans. Nor are all perhaps 
equally interested and zealous workers. As the General has his Council of 
War, so has the arch-conspirator his chosen satellites. They form as it were 
his cabinet, and they are the sole repositories of the secrets, in furtherance 
of which the rank and file are content to work imder orders. It is, therefore, 
the purpose of the clause that all should be amenable to law, and a cons- 
pirator will be equally liable vith his chief, though he 
cquaUy Uable^ with^his ^ directly connected with him, and though he 


chief. 
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may not have shared his secrets. 

A person abets an offence within the meaning 
of this Code who, in ®[Tndia], abets the com- 
mission of any act without and beyond ^[India’ 
which would constitute an offence if committee 


Abetment in India 
of offence outside 
India. 

in ®[India]. 

Illustration 

Ai in ®[India], instigates 5, a foreigner in Goa, to commit a murder in 
Goa. A is guilty of abetting murder]. 

S Y NO P S I S 


1. 

Analogous law. 

4. 

2. 

Amendment. 

5. 

3. 

Principle. 

6. 


1. Analogous law*— This section is new, and was added to the Code 
by the Amending Act of 1898,® in order to overrule a decision of the Bombay 
High Court’ in which it was held that the abetment in India by a citizen of 
India of an offence committed in foreign territory was not an offence under 
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the Code. This section remedies the defect existing in the Code and noticed 
in that case.^ 

2. Amendment. — ^ In the sections as originally enacted the words “British 
India” stood both in the body of the section as well as is in the illustration in 
place of the word “India”. The words “British India” were replaced by 
the woi’ds “the Provinces” by the Adaptation of Laws Order, 1948. Later on, 
the words “the Province” were substituted by the words “the States” by the 
Adaptation of Laws Order, 1950. Finally, by Act III of 1951, the words 
“the States” have made room for the word “India”. 

3. Principle.— .It is against international comity and the laws of 
nations that one State should breed conspirators threatening the peace and 
security of its neighbours. Conspiracies to commit offences . in friendly 
Foreign States are therefore regarded as ofifences against the State itself, and 
they are punishable as such. But being international offences, they require 
the co-operation and assistance of the Foreign State concerned from where 
witnesses may have to be summoned. There may be cases too in which it 
would be a matter of high political expediency to consult the State concer- 
ned before instituting a prosecution. The Criminal Procedure Code restricts 
indiscriminate prosecutions accordingly. 

4. Abetment of ‘^oflfence” under special Act. — .The contraction of 
a child marriage outside British India is not an offence under the Child 
Marriage Restraint Act. The word “offence” in Sec. 1Q8-A denotes an act or 
acts made punishable under the Penal Code, which a child marriage cele- 
brated outside British India is not. Persons helping in the preparation for 
wedding are, therefore, not liable for abetting a marriage of this nature.® 

5. Abetment of foreign offence. — This section provides for the 
punishment of abetment of the commission of an offence outside India. 
It requires only that the offence abetted shall also be an offence recognised 
in India, and that its abetment shall be complete in India. If, therefore, 
the only act comm'tted in India amounts to a mere preparation, the actual 
abetment being committed in foreign territory, it cannot be punished undex 
this section. So where one Baku, and her husband Tukaram, took her 
minor grand-daughter by name Piri, a ^rl, under sixteen years of age, from 
SholapuT to Tuljapur, a place in the Nizam*s dominions, her object being 
to dedicate her there to the goddess Araba, and thus to make her in aradhin 
mtirlif who generally led the life of prostitution, it was held that the mere 
removal of the girl from India did not amoimt to abetment. “Mere inten- 
tion not followed by any act cannot constitute an offence, and an indirect 
preparation which does not amount to an act which amounts to a com- 
mencement of the offence, does not constitute either a principal offence or 
an attempt or abetment of the same. ”3 The accused were accordingly 

acquitted. As regards the first requirement, it follows the 
well-established principle that ‘‘an act authorised by the 

u^de^the law o7^the country in which it takes place, cannot be the 

land^is cqurily not Subject of a legal proceedinghere.^ And as a person cannot 
triable for abetment, be tried for a substantive offence, which is not penal under 

the law of the land, he cannot be tried for its abetment 
which follows the same rule. 
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6. Abetment In foreign territory.-—** 

with the abetment of an offence outside India, 
able in India. 


This section does not deal 
Such offence is not punish- 


109. Whoever abets any offence, shall, if the act abetted 
is committed in consequence of the abetment 
Punishmrat of ^Lxid no cxpress provision is made by this Code for 

art*?be«ed* u the punishment of such abetment, be punished with 
committed in punishment provided for the offence. 

consequence ^ 

and where no 
express provi- 
sion is made for 
its punishment. 

Explanation. — An act or offence is said to be committed 
in consequence of abetment, when it is committed in conse- 
quence of the instigation, or in pursuance of the conspiracy, 
or with the aid which constitutes the abetment. 

Illustrations 

(a) A offers a bribe to 5, a public servant, as a reward for showing 
A some favour in the exercise of B*s official functions. S accepts the bribe, 
A has abetted the offence deSned in Sec. 161. 

(ft) A instigates B to give false evidence. 5, in consequence of the 
instigation, commits that offence. A is guilty of abetting that offence, and 
is liable to the same punishment as B. 

{c) A and B conspire to poison A, in pursuance of the conspiracy, 
procures the poison and delivers it to B in order that he may administer 
it to B, in pursuance of the conspiracy, administers the poison to ^ in 
A*s absence and thereby causes death. Here B is guilty of murder, 
A is guilty of abetting that offence by conspiracy, and is liable to the 
puni^ment for the murder. 

SYNOPSIS 


1. Analogous law. 

2. Scope. 

3. Applicability. 

4. Principle. 

5. Distinction detween Secs. 103 and 
114. 

6. Meaning of words. 

7. Offences under special or local law. 

8. Aiding and abetting. 

9. ‘‘Instigation.” 

10. Abeteraent followed by act. 

11. Act abetted. 

12. Act committed. 


13. Abetment — Kidnapping. 

14. Offence committed must be conse- 
quential. 

15. No offence, no abetment. 

16. Conviction of abettor alone, legality of. 

17. Gases. 

PRACTICE AND PROCEDURE 

18. Summary trial. 

19. Joint trial. 

20. Sanction for prosecution. 

21. Sentence. 

22. Jurisdictions, etc. 

23. Charge. 


1. Analogous law. — An offence under this section constitutes a sub- 
stantive offence, and it may be so charged. And the procedure applicable 
is the same as if the offence abetted had been committed. So as regards 
the power of the police to arrest, it is provided that they “may arrest with- 
out warrant, if arrest for the offence abetted may be made without warrant, 
but not otherwise” the same test being applied where a warrant or summons 
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is necessary and the matters as regards bail, the compounding of oflences, 
the competency of the Court trying the offence and &e measure of 
punishment.^ 

2. Scope. — Active abetment at the time of oHences is covered by 
Sec. 109,® 

Section 109, Indian Penal Code, is concerned only with the punish- 
ment of abetments, and lays down nothing more than that if the Indian 
Penal Code has not separately provided for the punishment of an 
abetment as such, then it is punishable with the punishment provided 
for the original offence.® In cases of abetment by conspiracy, the 
proof is generally a matter of inference.^ In a case there was nothing 
to show that the accused instigated a person to commit the offence of 
which he was convicted or helped him in anyway to do so. It was held 
that mere failure to prevent the commission of an offence is not by itself 
an abetment.® It cannot be said that the mere omission to bring to the 
notice of the higher authorities offences committed by other persons 
amounts to an abetment of those offences. It may form the foundation 
for diciplinary action against him in a departmental way, but it 
cannot in law amount to abetment of the offence committed by his fellow 
clerk.® It is not unoften the servants and partisans do things, on their 

own initiative, which they consider to be in the interests 
of their masters or principals without the latter’s know- 
ledge or consent. Where, therefore, the master was 
nowhere on the scene of occun’ence, the mere fact that 
an unlawful assembly consisted mostly of his servants 
and tenants and its common object was to do something which was 
in the interests of the accused, is not sxifficient to warrant the conclusion 
that the accused must necessarily have ordered or instigated the formation 
of the unlawful assembly or commission of the crime,’ The evidence of 
the alleged abetment has not been considered or analysed. It is a matter 
of common experience that charges of abetment are easily made against 
accused persons and are difficult to refute.® In the absence of any definite 
information as to what the words actually used by the accused in abetment 
of an offence were the other circumstances which the Magistrate has relied to 
base his conviction, loose much of their force. In the absence of any 
definite reliable evidence as the exact words used by him, it is not safe 
to convict him for abetment of an offence.® 

3 Applicability.— This section only deals with a case of abetment 
rhich no exdress provision is made by this Code. It, therefore, does 


Conviction for 
abetment not to 
be made unless 
evidence anaylsed. 


for wh 
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955 at pp. 960, 961. 
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not apply to the following sections which contain such express 
provisions : 

Sections 110 — >120 (specific sections on abetment). 

Sections 121 — 123 (abetting the waging of war). 

Section 130 (abetting the escape of State prisoners). 

Section 132 (abetting mutiny). 

Section 134 (abetting assault of a soldier or sailor on his 

superior officer). 

Section 136 (abetting insubordination of same). 

When in the complaint, there is no allegation that the accused persons 
abetted accused no. 1 in the commission of any oTmc- the accused can 
be charged under Sec. 109 for abetment, if the offence is clearly made out 
on the allegations. There are clear provisions of the Criminal Procedure 
Code, which enable the Court to frame proper charges for offences 
disclosed in the allegations and proper cases even alterit at any stage of 
the trial in accordance with the evidence, provided no prejudice is caused 
to the accused.^ 

There was a puja known as “Badawat” where many persons assem- 
bled. They all belonged to the same village. The dccea- 
AppUcability of sed also came there and sat in the assembly. His presence 
Secs. 104 or 109. was however objected to by accused no. 2 on the 

gi’ound that he had an illicit connection with the wife 
of his son. Deceased, s denial of the fact resulted in some quarrel at 
which accused no. 2 asked his son accused no. 1 to beat him. Accused 
no. 1 accordingly took up a log of wood lying nearby and gave on the 
head of the deceased a heavy blow. Deceased fell down and the two 
accused ran away. The deceased succumbed to the injuries. Doctor of 
the hospital found a fracture of temporal bone which according to him 
was sufficient in the ordinary course of nature to cause death. The 
two accused were prosecuted under Secs. 302 and 302 read with Sec. 114, 
I. P. C., but ultimately have been convicted under Sec. 304 (Part 
II) and Sec, 304, Part II read with See. 114, I. P. G,, respectively. Held 
that so far as accused no. 1 was concerned his conviction under Sec. 304 
(Part II), I. P. C.jwas therefore quite in-order. 

A reading of the Sec. 114, I. P. C., will show that it applies to cases 
where a person abets a commission of the offence some time at different place 
and also remains present at the time offence is committed. The words 
‘‘if absent would be liable to be punished as an abettor” in Sec. 114 would 
show that abetment has been made some time piioi to the actual 
commission of the offence. But in the instant case tile accused no. 2 
was present on the spot and it is at his instigation that the offence was 
committed. Therefore, the appropriate section would be See. 109 and not 

Sec. 114, 1. P. G.* 


4. Principle. — -Four things are considered in determining the ciimi- 
nahty of the abettor. What act he had abetted and with what intention, 
and what act was committed and with what intention. If tlicre was identity 
of intention of the abettor and the actor and the act was committed as it 


p. Nathumal Damumal, A. I. R. 
J962 Bom. 21 at p. 23 : 1961 N. L. 
J*271 ; I.L. R. 63 Bom. 362; (1962) 

iCr.L.J. 16. 


2. Nanboo Kcdar v. State, A. I. R. 1^62 
M. P, 91 at p. 92: (1962) 1 Cr. L. J» 
435 : 1961 M. P. L. J. (Notes) 205. 
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was abetted, then the liability of the abettor and the 
Disability of actor is equal. Such a case is met by the present section, 
wb^crc*^ such complete union between two confederates is not 

^ * always possible and it may be that there may be a varia- 

tion in act,^ or intention,® or ihe effect produced,® or the encouragement 
given* and again some discrimination is necessary between the abet- 
ment of heinous crimes such as murder, and those of a lesser kind. The 
remaining sections in this chapter consequently deal with the penalty 
involved in these variations. They, however, mainly relate to three 
facts following abetment, (*) where no offence is committed, in which case 
the offender is punished for what is a mere attempt to stir up crime 
(Secs. 115 and 116} ; (ti) where the act abetted is committed, in which 
case the offender is punished under Secs. 109, 110 ; (m) where some act 
different but naturally flowing from the act abetted is committed, 
in which case the abettor is punishable under Secs. HI, H2 
and 113. 

5. Distinction between Secs. 109 and 114.— When a person who 
ab^ts the commission of an offence is present and helps in the commission 
of the offence he is guilty of the offence and not merely of abetment except 
in a few cases like rape or bigamy where the person committing the 
offence alone can be guilty of the offence. Section 114 of the Indian Pena 
Code applies to a case where a person abets the commission of an olience 
sometime before it takes place and happens to be present at the time whra 
the offence is committed, and is not applicable to a case where 
abetment is at the time when the offence takes place and the abe or 
helps in the commission of the offence.® 

A Division Bench of the Bombay High Court in Afmied Hasham v. 
Emperor,^ said : 

Xn”'crered brSet'io9?‘an1 Sec. U4 is clearW intended 
commit it.** 

T ^ J t, rmteroT » one Dhorai Dhobi was on his way home 

m the evening instigation Madho and Bhutto inflicted 

with Jadun^dan Jha at wW msUg^t ^ ^hich Ae 

certain injuries allr^ffations Madho and Bhutto were convicted under 

Courts ioA‘'!S^”l9?Tp”G.^^rc"pe^vcly!T^^ Jadunandan was convicted 

^iV324 ay 325 read ^114. Hdd Aat Ae conviction of 

Y^dS.a^dan""Vo«V'Lve been under Secs. 324 and 325 read wiA 
Sec. 109.® 

H. See &\so Sital o. Emperor, A. I. ^ 
1935 Oudh 468 : 36 Cr. L. J. 1 151. 
I. L. R. 11 Luck. 364 ; Chotey f. 
Emperor, A. I. R. 1948 All. 168 ; 
49 Cr. L.J. 168 : I. L. R. (1948) 
All. 114 ; Basharat o. Emperor, 

A. I. R. 1934 Lab. 813 : 36 Cr. L. J. 
308 ; Caiet Ram v. State of U. R. 
1958 A. W. R. (H. G.) 159 j 1955 
A.L.J. 82. 
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1198. 

A I R. 1933 Bom. 162. 
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In a case reported in Jainuna Singh v. State of Bihafy^ the Supreme 
Goui't has maintained a distinction between abetment by instigation and 
conspiracy on Ae one hand and abetment by aiding on the other. In the 
latter i. e. abetment by aiding, the charge against the ab^or would 
normally fall when the principal offender is acquitted. The learned 

Judges observed : 

“It cannot be held in law that a person cannot even be convicted 
of abetting a certain offence when the person alleged to have 
committed that offence in consequence of the abetment has been 
acquitted. The question of the abettor’s guilt depends on the 
nature of the act abetted, and the manner in which the abetment 
was made. Under Sec. 107, I. P. G., a person abets the doing of an 
act in eitlierof three ways which can be, instigating any person to 
do an act; or engaging with one or more persons in any conspiracy 
for the doing of that act; or intentionally aiding the doing of that 
act. If a person instigates another or engages with another in a 
conspiracy for the doing of an act which is an offence, he abets 
such an offence and would be guilty of abetment under Sec. 115 
or Sec. 116, 1.P. G., even if the offence abetted is not committed in 
consequence of the abetment. The offence of abetment is complete 
when the alleged abettor has instigated another or engaged with 
another in a conspiracy to commit the offence. It is not necessary 
for the offence of abetment that the act abetted must be commit- 
ted. This is clear from Explanation 2 and Illustration {a) thereto, 

to See. 108, I. P. G It is only in the case of a person 

abetting an offence by intentionally aiding another to commit that 
offence that the charge of abetment against him would be expected 
to fail when the person alleged to have committed the offence is 
acquitted of that offence. The case Faguna Kanta \&ys this 

down. The observations of this Gourt in that case bring out 
clearly the distinction in the case of persons instigating another 
or engaging in conspiracy with another on the one hand, and that 
of a person aiding the person committing a certain offence. The 
observations arc : 

*It is not the prosecution case that the appellant abetted the 
offence by instigating Khalilur Rahman to demand the illegal 
gratification ; nor has the prosecution set up or proved a case 
of conspiracy between the appellant and Khalilur Rahman for the 
commission of an offence under Sec. 161. On the findings of the 
Court the appellant received the money for and on behalf of 
Khalilur Rahman and the evidence of the complainant is that 
Khalilur Rahman had asked him to hand over the money to the 
appellant. If Khalilur Rahm?n is acquitted and therefore tlie 
offence under See. 161 is held not to have been committed tJien in 
this case no question of intentionally aiding by any act or omission 
the commission the offence arises*.”® 

Offences created by Secs. 100 and 120-B,I. P. G., arc quite distinct. 
There is no analogy between Sec. 120-B, and Sec. 109, I. P. G. There may 
be an element of abetment in a conspiracy but conspiracy is sometJiing 
more than an abetment. Conspiracy to commit an offence is itself an 
offence and a person can be separately charged with in respect to such 
conspiracy.* 

851-52. 

4. Bijoyanand Painaik v. Mrs. K. A. A. 
Brinnand, A. I. R. 1970 Cal. 110 
as p. 1 16. 
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6. Meaning of words. — -‘‘T/* the act abetted is committed'* : The act 
means here the specific offence abetted. “JVb express provision** as has 
been for instance, made by the ensuing sections, and Secs. 121, 130, 
132, 134 and 136. *^An act is committed in consequence of abetment** : The 
words following paiaphrase Sec. 107, ^‘Punishment provided for the offence** x 
Under this Code and not under any special or local law.^ 

7. Offences under special or local law. — **Oifence*’ in Sec. 109 
now denotes a thing punishable under the Code, or any special or local 
law.® But the term cannot be extended to offences under rules framed 
under those laws.® 

8. Aiding and abetting. — A man may be properly convicted of 
aiding and abetting an offence under Sec. 4 (1) of the English Explosive 
Substances Act, 1883. 

Section 4 (1) of the Act of 1883 reads as follows : 

“Any person who makes or knowingly has in his possession or 
under his control any explosive substance, under such circumstances 
as to give rise to reasonable suspicion that he is not making it or 
doesnot have itin his possession or under his control for a lawful 
object, shall, unless he can show that he made it or had it in his 
possession or under his control for a lawful object, be guilty of a 
felony. . . 

If it is found : (^I) that he knew that the prinoipal offender had 
explosives in his possession or under his control ; that he knew facts 
giving rise to a reasonable suspicion that the principal offender did not 
have such explosives in his possession or under his control for a lawful 
object ; (c) that he was present actively encouraging or in some way helping 
the principal offender in the commission of this offence.* 

9. ‘‘Instigation.**— “A person is said to instigate another to an 
act when he actively suggests or stimulates him to the act by any means or 
language, direct or indirect, whether it takes the form of express solicita- 
tion or of hints, insinuation or encouragement.”® It is not necessary that 
express and direct words should be used to indicate what exactly be done 
by the person, to whom directions are given. But considering the 

definition of abetment strictly the instigation must have 
Abetment by reference to the thing that was done and not to the 
instigation. thing that was likely to have been done by the person 

who is instigated. It is only if this condition is fulfilled 
that a person can be guilty of abetment by instigafion.® As enacted in 
Sec. 107, an abetment of an offence may be by jr'/jstigatfon, by conspiracy 
or by intentionally aiding by any act or illegal corxitnission. The law does 
not require that instigation should be in a particular form that it should 
be only in words and may not be by conduct, for instance, a mere gesture, 
indicating “beat” or mere offering of money by an arrested person to the 
constable who arrests him may be regarded as instigation, in the one case 
to beat and in the other to take a bribe. Whether there was instigation 


1. Mg. Pakai, I. L. R. 7 Rang. 329 
(F. B.). 

2. V. Saesha Ayyar v. Venkatasubba 
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or not is a question to be decided on the facts of each case. It is, however, 

not necessary in law for the prosecution to prove that 
IJcdsion ^ of actual operative cause in the mind of the person 

^eMrorToffact * abetted was the instigation, and nothing else, so long as 
* * there was instigation and the offence has been committed, 

or the offence would have been committed, if the person cornmitting the 
act had the same knowledge and intention as the abettor. It is impossible 
for any human tribunal to decide exactly how miich the instigation actually 
weighed in the mind of the person abetted when he committed the act 
or offence.' 

10. Abetment followed by act. — ^This section prescribes the panalty 
for abetment on commission of the act in consequence of the abetment. 
It excludes two classes of cases, namely (^z) those in which the Code 
contains express provisions elsewhere, and (i) those in which the act 
abetted is committed but not in consequence of the abetment. The cases 
covered by express provisions have been already set out {see para. no. 
3, supra)* Tn these case*! the punishment will be that prescribed in those 
sections. In order, th^'rofore, to see if this section applies, the Court has to 

first glance through the other sections hereby excluded, 
Law ofabetment ^5 ^ general provision and has no application so 

intra/count long ns there arc more specific sections applicable. If 

there are no such sections applicable, the question is then 
narrowed down to this : (i) what was the act abetted ; (i7) what was the act 
committed ; {Hi) was the act committed the same as the act abetted, and 
(i») was is committed in consequence of the abetment ? 

11. Act abetted. — As regards the act abetted the question is a 
question of fact which lias to be sifted in the light of the rules discussed 
under Secs, 107 and 103. In order to establish the charge of abetment 
there must be evideno* that an act was abetted, and that it was abetted by 

the p- i son cliarged. The act abetted must, moreover, 
amount to a crime,® and in order to connect the abettor 
with tlic crime, it is not sufficient to prove that he had 
taken part in those steps of the transaction which are 


innocent, but it must be proved that he had taken part 
in those’ steps of tJie transaction that are criminal.® 


Abettor must be 
proved to have 
participated in 
•tepa of transac- 
tion that are 
criminal. 

Wliere, therefore, a person is charged with abetment of 
perjury, it is not only necessary to show that he had instigated another 
to make the statement which he did, but that in doing so he intended that 
those statements should be made falsely.^ So where a person is charged 
with the abetment of forgery, it is not enough to show that he had 
taken part in the making of the document, but it must be shown that he 
was thereby promoti ng forgery. So where the accused wrote out a docu- 
ment purporting to be a kahala of one IChcttar Nath Das then deceased, 
but to which no signature was afTixed in his presence, it was held that 
the offence committed was under this section, inasmuch as by his act he 
had abetted tlic commission of forgery whf*never and by whomsoever it may 
have been committed. ^ So whet e a Hindu father after having given away 
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in marriage his daughter^ aged about 8, to one person, married her again 
to another, his act was held to amount to abetment within the meaning 
of this section.^ It was contended in this case that as the girl was only 
aged 8, she had not the requisite knowledge and intelligence to commit 
an offence under Sec. 494, and as there was no offence, there could be 

no abetment, but it was held that the case was amply covered by Sec. 108, 
Explanation 3, Illustration (a). 


12. Act committed. — Sometimes the only indication of the act abetted 
will be found in the act done. So where the lessee of house allowed 
gamblers to congregate therein, who caused annoyance to the neighbourhood 
by their noise and disorderly conduct,it washeld that the lessee was rightly 
convicted under this section read with Sec. 290 of the Code, as the nuisance 
was caused in consequence of his turning his house into a common gaming- 
house, which he could have anticipated.^ So in the Himalayan Bank fraud 
case Edge, G. J., directed the jury to find the accused, Moss and Green- 
away, Manager and Accountant, guilty of abetment under this section if 
they came to the conclusion that they had assisted the directors of the Bank 
by the issue of false balance-sheets to obtain the sanction of the shareholders 
to the paying of the dividends, and of the depositors to the retention of 


their deposits in the Bank.* 

A person may be charged 

he may not 

Was the act done 
such as tbe abettor 
knew was the probable 
consequence of hia 
abetment. 


with abetment under this section, though 
have abetted the offence committed. A 
killed his wife in consequence of a quarrel and he 
then called his brother B to assist him in disposing of 
her body to which he agreed and for which purpose 
he accompanied him; A asked him to carry his child C 
which he did, and while on the way B asked him what he 
intended to do with the child, A replied that he should either kill him or 
abandon him in the jungle. B thereupon continued to carry the child and, 
after proceeding with it some distance, declined to proceed any further. 
He then left the child with ^ and left him to call his brother who was 
in the neighbouring field, whom he sent to A, himself returning home. A 
killed C, and it was held that B was liable as an abettor both under this and 
Sec. Ill, his abetment consisting in the fact that after he had known of 
his brother’s murderous intention he continued to carry the child and left 
him with A, in consequence of which he was killed.* In this case the 
abettor had the means of knowing the nature of the act committed, for the 
commission of which he offered facilities. He was, therefore, rightly con- 
victed of abetment. 


The question in these cases is, was the act committed the same as 
the act abetted? This question is answered in Sec. Ill under which it 
will have to be discussed. Here, however, it may be stated that the test 
in such cases is, was the act done such as the abettor knew was the probable 
consequence of his abetment? If so, he is liable m the same manner and 
to the same extent as if he had himself directly authorised the act. For 
the purpose of determining the identity of the offence committed with 
that abetted, it is not necessary that the two offences should be called by 
the same name, provided that they are otherwise identical. Where, for 
inst^nce, a woman A volunteered to become a sutti, and >4 ordered her pyre 


1. Nandlal Singh, 6 C. W. N. 343, distin- 
guishing Abdul ECsrim, X. X.. R. 4 Cal. 
10 on the ground that the parties 
were Hindus and there was a marriage 
of the girl in dte qsi^l maimer. 


2. Thandavarayudi, I. L. R, 14 Mad. 
64. 

3. Moss, I. L. R. 16 AH. 88. 

4. Sadu, (1884) B. P. J. 207. 
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to be lighted, whereupon A fled, but B induced her to return, it was 
held that though A was guilty of attempted suicide, B was liable for abetment 

cf homicide.^ 

13. Abetment — Kidnapping* — Sometimes a person’s liability for 

abetment may depend upoji the stage which his assis- 
UZ kidnapping a tance was given. If he had assisted after die offence 
continuing o ence already complete, his assistance ex post facto could 

not amount to abetment {sec next para. no. 14). if the offence was, on 
the odier hand, a continuing one, abetment is in such a case still possible. 
As regal ds the offence of kidnapping punishable under Sec. 363 of the 
Code, it is now agreed that it cannot be so regarded.^ Consequently there 
cannot be abetment of kidnapping by an act subsequent to the removal of 
the minor out of the custody of his guardian, since the offence does not 
continue so long as the minor is kept out of such guardianship. 

14* Offence committed must be consequential. — The same rule 

extends to odicr offences. A person cannot be convicted 
Explanation. ot tJie abetment of theft merely on the ground diat he 

had subsequent knowledge of the offence.^ This is clear 
from die meaning assigned to the teim abetment, in Sec. 107 and to the 
fact diat this section contemplates that the act abetted should be committed 
in consequence of the abetment.^ Now, how is it to be known that an act 

was commitcd in consequence of the abetment. Accord* 
ing to the explanation, an act would be deemed to be 
so committed if it is committed (a) in consequence of 
the instigation, or (^) in pui'suauce of die conspiracy, 
or {c) with the aid which constitutes the abetment. 
These three clauses, it will be noticed, closely follow the three corresponding 
clauses of Sec. 107, to which reference must be made. (For the meaning 
ol die terms here employed, see comments under Sec. 107.) The questions 
that call for discussion here are the acts committed to be deemed to be 
done la consequence ol die instigation in pursuance of the conspiracy, or 
wiiii the aid oi diat act constituting abetment? 

Ir ordinary cases it is not difficult to trace an effect to its cause. A 

tells B X.O strike C. B sti^kes C. The assault onCis, 
luaucuce of iiistiga* qj course, in consequence of die instigation oj A. 'lliis 

IS, however, the case oi direct instigation, but liiere are 
cases in which the inliueuce of instigation is left to inference. Such iulcreiice 
may be drawn not only from the acts and conducts of die abettor prior to 
die commission of die act, but also his contemporaneous and subsequent 
conduct in reference to die uansaction. For instance, if a person stands 
by while a crime is being eouimittcd by anodicr, he may be eitJicr a 
speeiator or an accoinpiicc. But if, suppose, he came and lelt with die 
actual pcrpetiatoi would not the infeiencc be strong that he was an abettoi ?* 
So again dicre may bo circumstances when such an iniercncc may be drawn 


WUat constitutes acts 
committed in conse* 
queiicc of the abet- 
ment. 
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Obanda, (1693) P. &. No. 13| Chanda, 


(1894) P. R. No. 6, lolluvved in 
Muhammad Buksh, (1894) P. R No 
8; Durga Das, (1984) P. R. No.’ 13 ■ 
Paimal Biugh, (1901) P. R. No. 1. * 

3. Shumeerudduii, 2 W. R. 40. 

4. 1^ Coomar Buuerjce, lud. Jur, (O.S.) 

5. In Jan Mahomed, 1 W. R. 49, merely 
suoding-by was held to ooostittit* 
abetment, but it ii not so* 
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oiuw I- -f '“ “ ?'a.T£S”=d »"b= cSffi ‘nJiirw. 

Sr”o»s pWed Lt to the dacoits thi houses to be robbed, and took <*arge 
^ Ae camels of the dacoits whilst the dacoity wasb^g comtmUed it was 
held to be a case of abetment under this section. The quesUon, in ea^ 
case, is then a question of fact depending upon the proved facts and circum- 

Stances of each case. 

15 No Oflfence, no abetment— It is clear from the language of this 
that there can be no abetment of an offence which is non-existent, 
section th of the accused, taxi-driver, who several days after 

^ism^Vl^r*e ^-^sThi^ offence under the Motor Gar 

dismissal offered a bribe to the prosecuting sergeant for with- 

w he case aeah^t him; the High Gomt held that the sergeant was 
“■ til, to shlw ani favouJ to the accused after his discharge by the 
SlTglstrate and no money could have been paid to the sergeant as a motive 
.IrH for doing anything for the accused could not therefore be con- 
vLted of of bribery (Sec. 161).^ The liabiUty of 

r«r1on for llltment must be distinguished from his responsibility as a co- 

Where the accused merely said “Beat” but took no further part 

fn thi consequent assault, he was held liable for no more than the abetment 

of assault under Secs. 352 and 109,* 

16 Conviction of abettor alone, legaUty of.— In the Supreme 

case* all the accused persons formed an imlawlul assembly the common 

obiect of which were (1) to dismantle the hut of Mst. Rashmi, (2) to set 

firf to it and (31 to coiAmit assault if resisted. The accused tiailu Sah 

ordered another member of the unlawlul assembly namea Budi to set me 

to the hut. The hut was burnt. Accused were charged under various 

147 148,323, etc. Budi was lurther charged imdci Sec. 43b,i.B.Ci., 

aid Ac accused Gallu Sah under Sec. 436, read with Sec. 109 . The evidence 

t 'Riirli in resncct of allegation tliat he had set hic to the hut ol Alst. 

w1 1“ r v1:ry ItilS he was acquitted of chaige under 

sfe 436 So far as ^e accused Gallu Sah was concerned it was sauslac- 

•*i «-c»Kiicbf'ri tViat he had givcu the orders to set hie to the hut and the 
torily established that he had given other of the unlawful 

hut was Qalll Sah vvas convicted for an offence under Sec. 436 read with 

^iK^riiction of accused Gallu Sah for the offence under 

sic'. 436 read with Sec. 109 was not badin law. 


17 Gases If a person abets the commission of murder by tlie public, 

and minder IS committed inconsequence of the abetment, though it cannot 
he said that the offence docs not lull under bee. 117, yet the appropriate 
■ection for such an offence would be bee. 109.* It is not possible to say that 
ft man who makes a theft or robbery feasible by giving anoiher person money 


1 . 

2 . 


8 . 

4 . 


Section 71 j Sita Ram Rai, l.L.R. 3 Ail. 
18 1« 

Sha^ul Huq o. Emperor, 23 Gr.LJ. 
1; W I. G. 369: A. I. R. 1921 Gal. 
S44 at p. 344: 33 G. L. J. 379. 

Mir Hydcr, 29 I. G. (Mad.) 88. 
^Uu Sab a. State of Bibar, A. 1. K. 


1958S.G. 813atp.816: 1958 S.G.J. 
1257; 1958 A. L.J.716; 1958 M. B. U 
670: 1958 B.h.J.R. 762: 1958 Gr. L.J. 

1352. 

5. Emperor ti. Lavji Mandon, A I. R. 
1939 Bom. 452 at p. 453; 41 Gr, L.J, 
183; 41 Bom. U R. 980. 
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for thatperson to be robbed, is abetting the actual robber with [whom he has 
never had any communication whatsoever. ‘ But a person nice ting the ban 
of dacoits just prior to the commission of the dacoity and bnngingthem foo 
iseuilty of abetment even if it was uncertain whether he took part m the 
actual dacoity. » Similarly, it has been held that any person who instigates a 
raider or leader of a raid in which murder is committed is guilty of abetment 
ofmurder.* The substantive offence under Sec. 6, sub-section (1) ol the 
Calcutta Suppression of Immoral Traffic Act is an offence of which only 
a male person can be guilty. A female tliough incapable of cominitting the 
mam offence under Sec. 6 (1) of the Calcutta Suppression of Immoral 
Traffic Act is capable of abetting such offence or in other words ca^n be 
convicted under Sec. 6, sub-section (1) of the Calcutta Suppression 
moral Traffic Act read with Sec. 109, Penal Code ‘ VVhere no particular 
person is found to have committed the offence under Sec. 4 (it), of the Madras 
Gaming Act III of 1930, which the accused could be said to have abetted 
his conviction under Sec. 109, Penal Code, read with Sec. 4 (it) Gaming Act, 
as accessory either before or after the abetting is clearly wrong. Where 
the matter has gone beyond the stage of mere conspiracy and offences are 
alleged to have been actually committed in pursuance thcieol, bees. 1,^U-A 
and 120-B of the Penal Code are wholly irrelevant. Conspiracy is one form ol 
abetment (see Sec. 1U7) and where an offence is alleged to have been com- 
mitted by more than two persons, such of them as actually took part m the 
commission should be charged with the substantive oflcnce, while those who 
are alleged to have abetted it by conspiracy should be charged with the offence 
of abetment under Sec. 109, 1. P. C. In an Oudh case while complainant 
was weeding his field, the accused and his son came armed with and 

on account oi previous enmity attacked the complainant and that when he 
fell down on receiving the lathi blows dealt onhim^ the accused held up the 
complainant^s legs and son thrust a lathi into his rectum causing profuse 
bleeding. It was held that the accused was guilty of abetment of son’s act 
as he, by his act did facilitate son’s act.^ 


Where the . accused forged the thumb-impression of the payee on a 
money order'torm and it\was esubiished that tne money order amount was 
never paid to the payee, in the absence ol proot by tlie accused that he paid 
the money to the payee, and obtained her ihumb-iinpressiou in token ol her 
having received the money order the accused would be liable to be convicted 
under bee. 467 read with Sec. 109.^ 


When A is guilty of criminal conspiracy along with U for the commission 
of the oflcnce under Secs. 364 and 366 Penal Code. On tlic circumstautial 
evidence, both must be held equally guilty of tUe^iuain oilciices Uicinselves 
under Sec. 34, Penal Code. Further, in view of the fact liiat the olleace 
were actually committed in pursuance of the conspiracy or in pursuance of the 


1. J. W. AtkimoD o. S. W. H. Xavier, 

A. i. R. Raag. 242 at p. 246: 

37 Gr. L. J. 723: 162 1. C. 968. 

2. Nga Fyaun o. Emperor, A. i. H. 1934 
Rang. 39 atp. 31: 35 Cr. L. J. 863. 

3. Emperor v. Surya Kumar Seo, A.I.R. 

1934 Cal. 221 atp. 225: 147 l.C. 32: 
35 Gr. L. J, 334 (F. E.), 

4 . Padmamoai Daii «. Emperor, A. 1. R. 
1932 Cal. 457 at p. 458: 1. U R. 59 


Cal. 1260: 138 1. C. 6ol: 33 Cr. L. J. 
6al: 3 G. VV. N. 650; 55 C. E. J. 
435. 

5. Sital o. Lmperor, A. l.R. 1935 OudU 

468 at p. 469; 1. E. K. 11 Euck. 384; 
157 1. C. 370: 36 Cr.E.J. 1151: 1935 
O.W.N. 902. 

6. Sheikh Mohammed Hussaia, In re. 

A. l.R. 1957 Mad. 47 at p. 48(D.U.); 
(1956) 2 M. L. J. 427: 1957 O. 
L.J. 73 (2). 
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common intention, the accused ^ would be equally [guilty with the accused 
of the two substantive offences under Secs, 364 and 386 of Penal Code and 
would be liable to the same sentence {^see Sec. 120-B, Penal Code, taken with 
Sec. 109, Penal Gode).^ 

Where the alleged offence of offering a bribe was committed in 1948, 
the accused could not be convicted under Sec. 165-A of thePenal Code since the 
section was introduced for the first time in the Penal Code by Sec. 3 of the 
Criminal Law Amendment Act (XLVI of 1952), which came into force on 
28th July, 1952. Such a conviction would be an infringement of Art, 20 
of the Constitution which provided inter alia, that no person shall be 
convicted of an offence except for violation of law in force at the 
time of the commission of that act charged as an offence. This legal 
objection is no doubt void but the defect would not be a bar for the convic- 
tion of the accused on the same facts under Sec. 161 read with Sec. 109 of 
the Penal Code. If it be otherwise permissible, it would be open to the High 
Court in the exercise of its appellate jurisdiction under Sec. 423 of the 
Criminal Procedure Code to alter the finding as to the accused’s liability 
from one under Sec. 165-A to thatunder Sec. 161 read with Sec. 109 ofthe 
Penal Code. In view of the provisions of Sec, 537, Criminal Procedure 
Code, there would be no ground for setting aside the conviction ofthe accused 
merely on the ground of this irregularity in the charge unless the irregula- 
rity has infact occasioned a failure of justice.® 

The question as to when the giver of a bribe has to be treated as an ac- 
complice came up for consideration in Papa Kamalkhanv. Emperor? and there it 
was pointed out that “the objections which usually arise to the evidence of an 
accomplice do not really apply where the alleged accomplice, i.c. the person 
who pays the bribe, is not a willing participant in the offence, but is really a 
victim of that offence”. In State v. ^inaketan? also this question arose for consi- 
deration. In dealing with the question Narasimham, J., made the following 

obsei vations; 


“From Sec. 109, Illustration^, and Sec. 161, Illustration A, Penal 
Code, it IS clear that^mere offer of money^or illegal gratification to a public 
servant would not amount to an offence of abetment of biibery unless 
that offer is made as a reward for showing that person some favour in 
exercise of the official functions of the public servant. 


“That is to say, theie must be the necessary criminal intention on the 
part ol the officer. In the case of a trap witness engaged for the purpose 
of decoying a public official by offering him marked currency notes, 
this essential criminal intention is wanting.... A person engaged by 
the police to give marked currency notes to a public officer with a view 
to detect the offence of bribery, is not an accomplice, because he lacks 
the necessary criminal intention.” 

When such ciiminal intention was totally absent on his part, it cannot be 
said dial he aided or abetted the commission of the offence of receiving illegal 
gratification by the accused.* 


1 Ram Chandra v. State of U. F., A. 
1. K. lyo/S.G. atp. 1957 
Cr. fi. J. 559. 

2 Om Prakash f. State, A.l.R. 1957 All. 
3Sdai p. jS9: 195S A. W. R. (tl.C.) 
01 1957 Cr. fi.J* 695. 


3. A. I. R. 1935 Bom. 230 : 36 Cr. L. J . 
968. 

4. A. 1. R. 1952 Orissa 267: 1952 CSr. fi.J. 
1393. 

5. IC.M. Narayanaswami p. Kerala State, 
A. L &. 1957 Ker. 134 at pp. 137, 138. 
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PUNISHMENT OF ABETMENT, ETC. 

PR.\GTIGE AND PROCEDURE 

18. S amm ary trial. — The procedure for the trial of abetment generally 
follows the procedure applicable to the trial of the offence abetted. Consequently 
an abetment is triable summarily, if the offence abetted was so triable.^ 

19. Joint trial. — ^The principal offender under Sec. 366 and the abettor 
can be tried together in the Court within whose jurisdiction the principal offences 
took place.* 

An abettor may be tried jointly with the principal offender.® 

20. Sanction for prosecution — ^There is no bar to prosecuting an 
offender for abetting imder Sec. 109, Penal Code, an offence which has in fact 
been committed in pursuance of a conspiracy, notwithstanding the fact that 
a prosecution under Sec. 120-B Penal Code, could rot be launched without 
previous complaint or consent.* As regards offences mentioned in Sec. 198 of 
the Criminal Procedure Code, a complaint of the aggi ieved party is necessary 
even if the offence charged be an abetment.® 

There is nothing in Sec. 196-A, Gr. P. G., to indicate that the offence 
of abetment by conspiracy also requires a previous sanction. Only where there 
is a charge of conspiracy pure and simple, whether to commit any non-cogniz- 
able offence or commit any illegal act, such previous sanctionisnecessary. There- 
fore, no such pi evious sanction under Sec. 196-A, Gr. P. G., could be neces- 
sary for taking cognizancf* of offence of abetment of forgery. 

It is cleat where the offence has been actually committed it would be more 
appropriate to proceed for the trial of the principal offence and abetment there- 
of rather than with the offence of criminal conspiracy. Tlicrcfore, even if the 
charge of crimmal con^ipiracy docs become irrelevant, it may not be held at 
least the charge of criminal conspiracy could not be regarded as the primary 
charge where offence in pursuance of the conspiracy has been committed. 

Criminal conspiracy is complete as soon as the agreement to commit the 
offence is made. If the offence has not been carried out, naturally for criminal 
conspiracy sanction under Sec. 196-A would b^ required; but where the object 
of the criminal conspiracy has been carried out it would be appropriate to regard 
the principal offence and the abetment thereof as the primary offences commit- 
ted and to frame charges in respect thereof.® 

21. Sentence. — A sentence of whipping passed for the offence under 
Sec. 380 read with Sec. 109, 1. P. G., is not legal. Whipping as a form of punish- 
ment has been abolished by the Abolition of Whipping Act, 44 of 1955. A 
person found guilty of abetment of theft could not on the same facts be convicted 
of receiving stolen property,® nor could persons punished as principals be punis- 
hed for abetment of the same offence.® 

22. Jurisdiction, etc. — Offence triable by Court by which offence 
abetted is triable — Cognizable if offence abetted is cognizable — Warrant 


1. Section 200 (t), 261 (e), Gr. P. C. 

2. Mohan Singh p. State, 64 Punj. L. R. 
193. 

3. Section 239, Gr. P. G. Dwarka Singh, 28 
I.C. (Gal). 732. 

4. Amarlal Wassanmal Hingorani a. Em- 
peror, A. T. R. 1945 Sind 51 at p. 53: 
I. L. R. (1944) Kar. 411. 

5. Jit Mai, (1888) P. R. No. 4; Sardar 


Dayal Singh. (1898) P. R. No. 9. 

6. Surendra Mohan Basu v. Saroj Ranjan 
Sarkar, A, T. R. 1961 Gal. 461 at pp. 
465, 466, 467. 

7. Emperor v. Vccrappa, A. I. R. 1937 
Rang. 310 at p. 310: 171 I.C. 71: 38 
Gr. L. J. 1013. 

8. Ghattar Singh. (1901) P. R. No. 15. 

9. Schedule TI, Gr. P. G. 
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or summons according as warrant or summons may issue for offence abetted 
compoundable or not according as offence abetted is compoundable or not. 

23. Charge. — -In charge under this chapter, the section of the principal 
offence, and the section of this chapter under which the case falls should 
be mentioned with the circumstances which bring it under the said section.^ 
It is not possible to frame a charge under Sec. 109 alone because that section 
has, ^or its application, to be read with some other sections defining the offence, 
say Sec. 420 lead with Sec. 109 or Sec. 467 read with Sec. 109 and so on. So 
a charge under Sec. 109, when framed should be along with some substantive 
offence. 2 A person cannot be convicted unless he is specifically charged under 
the section.® 

Where a case is covered under Secs. 236and237,Gr. P. G. and the accused 
had notice of all the facts which go to make up the charge of abetment, he can be 
convicted for such abetment, even in cases where the charge framed against him 
is only for the substantive offence. On the other hand, if in a given case, it is 
found that the accused had no notice of the facts constituting abetment, and as 
such, had no chance of meeting such a case, a conviction for abetment will not 
be justified when he is charged with the substantive offence.* 

The offence of abetment falls through if the principal offence is not sub- 
stantiated.® It is not competent to the Appellate Court to alter 
Offence of abet- the conviction for theft into one for its abetment under this 
ment falls through section of which he was never charged.® A charge under 

offence *is*”^*not this section cannot be Substituted for charge under Sec. 120-B.’ 
substantiated. But where two charges are framed, one under Sec. 120-B/467 

and another under Secs. 467, 109, I. P. G., but the former 
charge is subsequently cancelled for want of sanction under Sec. 196-A, Cr. P. G., 
a conviction on the latter charge for abetment by conspiracy cannot be held to 
be illegal, unjust or unfair to the accused.® Nor can a conviction under this section 
be altered to one under See. 471.® But it has been held by the Orissa High 
Court that an accused person can be convicted of abetment though charged for 
the main offence only if the accused had notice of the fact constituting abet- 
ment and suffered no prejudice from the omission to frame a separate charge 
for abetment.’® 

Where the conspiracy is to commit a single act, the persons concerned can 
be charged ^vith the actual commission of tlie offence or with abetment of the 
offence as abetment includes abetment by conspiracy. Where the entire case 
can be covered by framing a charge of the offence or of its abetment i t may be 
improper and certainly unnecessary to frame a charge of conspiracy separately. 
But where the specific charges are only about two permits and the charge of 
conspiiacy isnotwith respect to these two permits only but with respect to eleven 
other permits about which perhaps it was not possible to get the same kind of 


1. Cr. Letter 3 W. R. 5: 1 W. R. 9. 

2. Rex V. Alimuddin, A. I. R. 1950 All. 
77 at p. 79 : 5 1 Cr . L. Jf . 365 j 5 D. L. R. 

(All.) 8. . 

3. Darbari Chowdhary, 60 I. G. (Pat.) 

999. 

4. Prasanna Kumar Samal r. Anand Chan- 
dra Swain, A.I.R. 1970 Orissa 10 at p. 11. 

5 RaiaKhan.ei I. C. (Gal.) 800;Umadasi, 
I. L. R. 52 Gal. 112, 

6. Chand Nur, 1 1 B. H. G. R. (A. C.) 

240; Padmanabha, I. L. R. 33 Mad. 
264; Singaravelu, 14 I. C. (Mad.) 203; 


Varyal, 1 I. G. (Mad.) 319; Govind, 66 
I. G. (Pat.) 334; contra Yeditha, 15 I.G. 
(Mad.) 85. 

7. Rex D. Alimuddin, supra. 

8. Syed Yawar Baldit Chowdhary v. Em- 
peror, A.I.R. 1940 Gal. 277 at p. 279: 
I. L. R. (1940), 1 Gal. 531 ; 41 G. L. J 
719: 44 C. W. N. 474 : 189 I. G. 173. 

9. 24 I. G. (Mad.) 976. 

10. Damodar Sahu v. State, A. I. R. 1955 
Orissa 156 at p. 158 (D. B.) ; 21 Gut. 
h. T. 29$ : 1955 Gr. L. J. 1373. 
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evidence as it was possible to get in the case of two permits, the entire case can- 
not be covered by a mere charge of ab?tment and a charge of conspiracy under 
Sec. 120-B separately is necessary and has to be properly framed against the 
various accused persons.' 

Conspiracy, it should be borne in mind, is one form of abetment and where 
an offence is alleged to have been committed by more tham two persons, such of 
themasactually tookpartin the commission of the offence should be charged with 
the substantive offence, while those who are alleged to have abetted it by cons- 
piracy should be charged with the offence of abetment under Sec. 109, I. P. G-® 

The charge may be worded as follows: 

“/ (name and office of Magistrate, etc.) hereby charge you (name of accused) 
as follows : 

“That A. B. (the name of the principaly if the person is unknown say that an un* 

known per soil) on the— day of— — at— — committing the offence of , and 

that you at abetted the said A. B., (or person unknown) in the commission of 

the said offence of which was committed in consequence of your abetment 

and you have thereby committed an offence punishable under Sec. 109 and 

of the Indian Penal Code, and wthin my cognizance (or within the cognizance 

of the Court of SessionV 

“And I hereby direct that you be tried on the said charge (by the said 
Court, if the case is committed to the Session).** 

When the abettor is charged with the principal offender, the charge 
should then run thus: 

“That you ^on or about the — — day of at — ^ — abetted the com- 
mission of the offence of by which was committed in consequence of 

your abetment, and that you have thereby committed an offence punishable 

under Sec. 109 and of the Indian Penal Code, and within the cognizance 

of my Court (or the Court of Session).” 

110. Whoever abets the commission of an offence shall, 

if the person abetted does the act with a 
different intention or knowledge from that of the 
abettor, be punished with the punishment pro- 
vided for the offence which would have been 
committed if the act had been done with the 
intention or knowledge of the abettor and with 

SYNOPSIS 


Punishment of 
abetment if per- 
son abetted does 
act with different 
iutention from 
that of abettor. 

no other. 


1 . Analogous law. intention. 

2. Principle. , . 4. Procedure. 

3. Offence committed with different 


1. Analogous law. — ^This section refers to a case contemplated in 
Sec. 198, Expl. 3, of which lUus. (d) furnishes a concrete example. 

This section applies equally to offences under special or local laws. 


2. Principle. As remarked before, the law of abetment takes note 

of four things: (a) the act abetted, (^) the act done, (c) the intention of the 
abettor, and (d) of the actor. The last section presents a case in which there 


1 


Rex V. Alimuddin, A. I. R- 
77 at p. 80 : 51 Cr. L. J. 365 : 5 D. L. R. 

(All.) 8. . r A f D 

Mallimoggala Venkataruiniah, In A.1,K 


1938Mad. 130 at p. 132 : 46 M. L. W. 
709 ; see also Kaxam Singh v. State, 1956 
Raj. L. W. 234: 1957 Gr. L. J. 234. 
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is no variation between the abetment and the act, and this section supplements 
the provisions of that section by enacting that a variation between the intention 
and knowledge of the abettor and those of the person abetted is immaterial so 
long as the act done is the same as the act abetted . Where even the act is diffe- 
rent, the rules formulated in the next section would have to be called into re- 
quisition. So far as this sectionis concerned it makes inconsequential that the 

person abetted had an incentive of his own or no incentive at 
Ah tt has to committing the act. He had committed it in 

shoulder all the conscquence of the abetment, and his abettor must 
blame attaching take upon his shoulders all the blame that attaches 
to the crime. to the offence. It was he that had moved the hand of the 

other, and the presumption is that it would not have moved 
otherwise. His responsibility is, therefore, single and undivided. This does 
not mean that the person abetted is thereby rendered free from punishment. 
His liability as an offender still remains, and will be measured by the enormity 
of his Clime and the criminality of his intention. If he was an innocent agent, 
then respondeat superior. If a particeps criminis, then he must suffer as much as his 
mentor. 

The principle of this section applies to offences under Sec. 149.^, 

3. Offence committed with different intention.^As no man can 

be punished for his evil intentions so no man can be held liable if bis act was 
prompted by his own intention provided that it was the act abetted by another. 
If, therefore, A orders B to kill C and B kills him because he has a malice of his 
own, against C, A is liable to the extent as if B*s act was due to the malice of A. 
So ./I asks a railway porter B to remove a certain luggage from the train, and the 
porter removes it believ^ngit to be ^’s though ^ intended tostealit;heisliablefor 
abetment of5’:> theft though B being an innocent agent is not liable for his own 
act. 

4. Procedure* — ^With reference to this section, it is provided by the 
Code of Criminal Procedure that the police may arrest without warrant if 
they could have done so for the offence abetted. So, ordinarily a warrant or sum- 
mons will issue in the first instance according as a warrantor summons may 
issue for the offence abetted. The offence is bailable and compoundable if the 
offence abetted be bailable and compoundable. The same test applies to the 
jxirisdiction of the Court trying the case.* 

111 . When an act is abetted and a different act is done, 

Liabiiit of abet abettor is liable for the act done, in the same 

tor Vhen^ one act manner and to the same extent as if he had 

is abetted and dirCCtlv abcttcd it I 

different act is ' 

done. 

Provided that the act done was probable consequence of 

the abetment and was committed under the in- 
fluence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the abetment. 

Illustrations 

{a) A instigates a child to put poison into the food of and gives him 
poison for that purpose. The criild in consequence of the instigation, by mis- 
take puts the poison into the food of T, which is by the side of that of Here, 

1 Bhagwat Singh v. Emperor, A. 1. R. 2. jeetoo CSiowdliury, 4 W# R# 23 } Ram 
1936 Pat. 481 at p. 485 ; 37 Or. L, J. Narain Jasb, 4 W. R- 37. 

630 : 162 I. G, 563. 
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if the child was acting uader the influence of A's instigatio.-^ and the act d^ae 
^vas under the circumstances a probable consequen^ce of the abetment A ‘s Uabh 
in the same manner and to the same extent as if he had instigated th- child to 
put the poison into the food of T. 

(h^ A instigates B to burn Z*s house. B sets Ore to the house a^d at 
the saml time coLnits theft of pr<Jert>' there. A, ^ough guilty of abettmg^e 
Wnt^ ofThe house, is not guilty of abetting the theft; for the theft was a dis- 

tinct act, and not a probable consequence of the burning. 

fcl A instigates B attd C to break into an inhabited house at midnight 

r, ,b^„pp^ Si ss.r;"Z;.a; 

?! was’the probable consequence of the abetment, ^is liable 

to the punishment provided for murder. 

^ SYNOPSIS 


Analogous law. 
Principle. 

Meaning of words. 
Scope and applicability. 


5. Limits of vicarious liability 

6. Probable consequence. 

7. Procedure. 

8. “When an act is abetted.’* 


1. Analogous law.— This statement of law comodes with the 

English view. ^So Foster laid down the following rules: If the piincipal 

^ view. substantially varies: if sohcited to commit felony 

c .. • of one kind, he wilfully and knowingly commits a felony of 

W®th "Se' EnguS anoJh^r, he will stand' single in that offence ^d the pci son 
wim tue Eng be involved in his guilt. But if the principal 

in substi^ce complies with the command, varying only m the 

circumstances of time or place or manner of execuUon, in these cases the 

pers^ soUcUing to commit the offence will, if absent, be an accessory before 

U?rfact or f pfesenra principal. A commands B to murder C by poison; B 

doesUby sword or other weapon, or by some other 

murder, for the murder of C was the p.mctpal object, and that object is 
So where the principal goes beyond the terms of the solicitation, if in the event, 
IhefLiycmmFltcdwZthf probable coaseqa^ce of what 

person giving such order or advice will be an accessory to that l^ony .4, u^n 

some affiontgivcnby 5 ,ordcrcdhisscrvanttoway lay him and beat lum. His 

servant docs so, and B dies of the beating; ^ is accessory to ^is muidci . A so|‘cits 
B to burn the house of C; he does so, and t^ flames c^tch the house of D, 
also is burnt. A is accessory to this felony. The principle in all ^sc cases tliat, 
though the event might be beyond the original intention of the accessory, yet 
as in the ordinary course of things that event was the probable consequence of 
what was done under liis influence, and at his instigation, he is in law answer- 

able for the offence.’*^ 

Illustration (a) follows the view of Sir Michael 
that of Hale, in a case in which he held that, if ^ ordered B to kill ^ and B by 
mistake killed D but missed C, A was not accessory to the murdei oi D , 
the person was different. Sir Michael Foster animadverts on this view, holding 
that order was to commit murder and the fact that a wiong person was 
murdered was no exoneration of the crime. 

This view is enacted in the section, and lUus. {a) shows that the view 
adopted by the Legislature is that commented by Foster and is opposed to 

that of Lord Hale. 


Post., Criminal Law, 369, 

same effect, 1 Hale P. G. 617; 2 Hawk. 

P. C., c. 29, Sec. 18. 


2. Post., Criminal Law, 372; I Hawk. P.C., 
c. 29, See. 22. 
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2. Principle* — It is a rule of acknowledged authority that a man is 
responsible for the probable comseoueiices of his own act.*^ No man ca n say 
that he did not authorise an act vmen he could have foreseen that conse- 
quence, If he did not, he rrught and ought to have foreseen it, and he is 
liable to the same extent as if in fact he had foreseen it. If the rule were 
otherwise, criminal law would be more compassionate to felons than civil law 
is to those who employ agents. The rule, therefore, has always been that 
those who employ agents to perpetrate crimes must bear the brunt of liability 
for all acts done by the agent so long as the agent has not substantially varied from 
the terms of the abetment. 


3* Meaning of words . — ^'Tke act done was the probable consequence of the 
abetment^. This means the same thing as that the act done was in consquence 
of the substantial compliance of the abetment. **And was committed'* that is, to 
say, that the act was done in consequence of the abetment.® 


4. Scope and applicability* — -It is to be observed that the definition of 
abetment in Sec. 107, I.P.G., includes not merely instigation, which is the nor- 
mal form of abetment, but also conspiracy and aiding, and those three forms of 
abetment are dealt with in the proviso to Sec. 111. The section comes to this. 
Where an actis abetted, and the abetment takes the form of instigation of an act, 
and a different act is done, that different act must a probable consequence, 
and committed under the influence of the instigation; and where the abetment 
takes the form of aiding or a conspiracy, the different act must be a probable 
.consequence and also with the aid or in pursuance of the conspiracy.® 


In the above-noted case the facts were that the applicant and two others 
considered that they had a moral claim on a man named Ichhanna to extract 
Ks. 10 from him, and they were proceeding to extract those ten rupees by force. 
The applicant and a man named Shanta beat Ichhanna with their fists, and 
another man named Sunderrao threatened him with a knife. Thereupon 
Ichhanna*s companion, the complainant, intervened, and Sundervao with his 
knife stabbed him on the ear and inflicted grievous hurt. The question arose 
whether the applicant was guUty of that assault on the complainant by virtue 
ofSec. Ill, I.P.G. tliatit could not be said that the stabbing of the com- 

plainant was in pursuance of the conspiracy to assault Ichhanna. Assuming that 
i t was a probable consequence, it was difficult to see how it could be said that 
tlie stabbing of the complainant was in pursuance of the conspiracy to assault 
Icchanna. The applicant was not liable to be convicted under Sec. 111,1. P. G.* 


5* Limits of vicarious Uability.— Following the rule of English law 
{see para No. 1 ante)^ this section defines the limits of the abettor’s respon- 
sibility for effects produced in conserfquence of his abetment. Criminal law 
regards the criminal abettoi* at least as much responsible for his act as civil 
law makes one responsible for delegated authority. The rule here enacted 
makes the abettor liable for all acts of the person abetted provided that they 

weie performed in consequence of the abe tment and were its 
Abettor in cri- pj-obable consequence. For instance, .4 orders B to bum C’s 
r7sponsibte house and he in so doing commits a robbeiy; now A though 
as delegated accessory to the burning is not accessory to robbery, for that 

authority in cri- is a thing of distinct and inconsequential nature.® So if A 
minal law. counsels B to steal goods of C on ffie road, and B breaks into 


1. Section. 109, Expl. 

2. ibid. ^ 

3. Sonappa Shina Shetty v. Emperor, A.I.R. 
1940 Bom. 126 at p. 127 ; 42 Bom. L. R. 
205. 


4. See also Naimuddi o. Emperor, A.IJt. 

1943 Cal. 47: 204 I. G. 567 : 15 G. L. J* 

no. 

5. I Hale 617 : 4 Black. 37. 
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C’s house and steals them there A is not acccssoi y to the house-breaking, because 
is is a felony of another kind.^ He is, however, accessory to the stealing.® But 
if in such a case ^ had counselled J5 to steal goods inC’s house and he broke into 
it, A would be accessoi*y to the breaking, for it was only incident to trespass® {see 
pari No. 12 of Sec. 107). But a person abetting lobbevy is not, according to 
Straight, J., liable for the excessive violence therein used, which culminated in 
the death of the person robbed.® Thatdccisionsofarasitmay have beenfounded 
upon the facts of that case may be right, but it is no authority for enunciating a 
general rule that an abettor ot robbery is not liable for murder if it is committed 
in consequence. Indeed, in abetting robbery, the abettor authorises the use of 
such force as will suffice to overcome resistance. Could it be then said that the 
abettoi* has no reason to believe that it may lead to murder and if so, why should 
he not be responsible for it ? At any rate, this is the view taken by S»r Michael 
Foster {see para. No. \yante), 

6. Probable consequence. — A probable consequence of an act is 
one which is likely or which can reasonably be expected to follow from such 
an act. An unusual or unexpected consequence cannot be described as a pro- 
bable one. When the consequence of an act is such that a reasonable man 
could not be expected to foresee that it would follow from such an act, such 
consequence cannot be described as a probable one. On the contrary it can 
only b.i described as an unexpected, unlikely and improbable consequence. It 
is a well-established rule of construction that words in a statute creating a crimi- 
nal offence must be construed strictly. So a wider meaning to the phrase “pro- 
bable consequence” in Sec. Ill, Penal Code, should not and cannot be given, 
otherwise it would be impossible to fix any limits to an abettor’s liability.® Sir 
Douglas Straight i s perfectly right in counselling strict and close construction of 
the highly penal provisions of this section.® He is also right in saying that the 
test in these cases must always be whether having regard to the immediate object 
of the instigation or conspiracy, the act done by tire principal is one which accord- 
ing to ordinary experience and common sense, the abettor must have foreseen 
as probable. The determination of this question as to the state of a man’s mind 

at a particular moment must necessarily always be a matter of 
If principal off- serious difficulty, and conclusion should not be formed with- 
thc most anxious and careful scrutiny of all the facts. Two 

abettor is liable appellants connived at a robbery to be committed by a third 
for the consequen- appellant. In the robbery excessive violence was used which 
c? al prin- resulted in the death of the person robbed. Straight, Offg. G. 

* J., whilst upholding the conviction of the appellant for murder 

held that the other two appellants were not guilty of abctm^'nlof murder, but only 
of the offence of robb ry on the ground that the excessive violence was not a 
likely consequence of the instigation, but on the contiary, it was most 
unexpected and one which the two appellants could not reasonably have been 
expected to foresee.’ In the last cited case. Straight, Offg. G- J., gave the fol- 
lowing example : . . if .4 says to 5: ‘You waylay Con such and such a road and 

rob him, and if he resists, use this sword, but not more than is absolutely 


1. Plowd, 475 : 75 E. R. 708, 709. 

2. 1 Hale 617. 

3. Bac. Max. Reg. 16. 

4. Mathura Daa, I.L.R. 6 All. 491. followed 
in Girja Prasad, I. L. R. 57 All. 717 
at p. 724. 

5. Girja Prasad Singh o. Emperor, A. I. R. 

1935 All. 346 (2) at p. 349 : I. L. R- 57 
All. 717: 36 Gr. L. J. 438. 

6. Post., 370, See. 1066. 


7. Mathura Das, I. L. R. 6 All. 491; Ghan- 
ahyam Singh, I. L. R. 6 Pat. 627 relied 
upon in Nawabali 'n. Emperor, A. I. R. 
1928 Cal. 752; Emperor o. Surjya Kumar 
Sen, A. I. R. 1934 Gal. 221 (F.B.); see 
also Sonappa Shina Shetty v. Emperor, 
A. I. R. 1940 Bom. 126: 41 Ci. L. J. 
481 : 42 Bom. L. R. 205; Mumtaz Ali tr. 
Emperor, A. I. R. 1935 Oudh 473; 36 
Cr. L. J. 1201. 
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necessary’; and B kills C, A is responsible as an abettor of the killing, for it 
was a probable consequence of the instigation.” In the words of the learned 
Chief Justice, “the law virtually says to a man, ‘If you choose to run the risk of 
putting another man in motion to do an unlawful act, he, for the time being 
represents you as much as he does himself; and if, in order to effect the accom- 
plishment of that act, he does another which you may fairly from the circums- 
tances be presumed to have foreseen would be a probable consequence of your 
instigation, you are as much re sponsible for abetting the latter act as the former.” 
The foregoing remarks reproduce the effect of Secs. Ill, 112 and 113 of the Penal 
Code : these sections make it clear that if a person abets another in the commiss- 
sion of an offence and the principal goes further and does something more which 
has a different result from that intended by the abettor and makes the offence 
an aggravated one, the abettor is liable for the consequences of the acts of his 
principal.^ Where, however, a head constable having arrested one Kurpa 
Sahu on a charge of illicit possession of country liquor promised to release him 
on payment of a bribe , to procure which Kurpa Sahu was sent in charge of two 
chowkidars, who for that purpose beat and confined him, it was held that the 
maltreatment of which the accused were gtulty could not be said to have been 
abetted by the head constable.* The question what was the probable expecta- 
Probable expec- of the abettor in a given case, of course, depends upon the 
tation of the ab- circumstances of each case. If a person abets one merely to 
ettor is a question beat another, it may be safely inferred that the amount of hurt 
of fact depending thereby sanctions, is simple or grievous hurt, but it would 

abetto^'lnd'na'ti^e extending too far the liability of the abettor to hold him 

of act abetted. liable if murder is the consequence.® 


In such a case a good deal, though not all, depends upon the intention 
of the abettor and the nature of the act abetted.* Where, for instance, three 
soldiers went together to rob an orchard, and two got upon a pear tree,^ and 
the third stood at the gate with a drawn sword in his hand ; and the owner’s son 

coming by collaredhim and askedhim what business he had there, whereupon the 

soldier stabbed him, it was held that only the soldier who stabbed was guilty of 
murder the order two being innocent. It was considered that they had come to 
commit a small inconsiderable trespass, and the murder was committed upon 
a sudden affray without their knowledge, and they could not, therefore, be held 
liable as abettors.® But it would have been different if they had gone to steal 
with a general resolution against all-comers, in which case the murder would 
have been committed in prosecution of their original purpose {see para. Nos 18 
and 19 of Sec. 107). Indeed, where persons start with a general resolution 
aeainst all-comcrs, whether such resolution appears eindent to have been actuly 
or explicitly entered into by the confederates, or may be resasonably collected 
from their number, arms or behaviour, at or before the scene of action and homi- 
cide is committed by any of the pai ty every person present m the sense of the 
law when the homicide is committed will be involved in the guilt of him that 
save the mortal blow.® The question then does not necessarily depend upon 
the abettor’sintention. If the act was the probable consequence of the abet- 
ment he is liable, whatever may have been his intention. Suppose, for instance, 
A orders B to take a loaded gun and rob C, whom he has seen proceed on his 


Irala Palle Ramiah, In A- . 

A. P. 231 at p. 235; 1957 Cr. L.J. 4, 


815. 


Luchman Singh, I. L. R. 31 G^l* 710. 6 
Golock Chang, 5 W. R. 75j Doorgesi^ 
Sumra, 7 W. R. 97; Girja Smgh 

9 . pmperor, A. I. R* 1935 AU. 346 (2) . 


I. L. R. 57 All. 717 ; 36 Gr. L.J. 438. 
Imaradi Bhoayah, 21 W. R. 8. 

Skect, 4 F. & F. 931; Fost, 353. 

Fost, 353, 354 : 2 Hawk. P. G., c. 29, Sec. 
8; Russel, Bk. 1, Gb. 3, p. 163 ; see Sbeo 
Barhi v. Emperor, A. I. R. 1930 Pat« 
164. 
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way aimed with a sword. A counsels B not to murder C, B attacks him and 
is met with resistance, whereupon he kills him. Here A had not intended 
toabetthemurdcr ofCjbuthe knew thatfrom the way that B and C were armed 

that murder may probably be the consequence, A is, therefore, liable for abet- 
ment of the murder of C, 

7, Procedure, — ^The procedure in an offence under this section is the 
same as in the case of the offence abetted. Punishment is the same as that for 
the offence intended to be abetted. 

The illustrations to Sec. Ill show that it contemplates cases not only where 

different act is done but also where a different person is attacked in pursuance 
of the conspiracy.^ 

8, ‘‘When an act is abetted.’’ — ^The section refers to the abetment of 
a criminal act. It will not apply where the act abetted is not a criminal act 
e. g. peaceful picketing; and it does not necessarily follow as a natuial and 
probable consequence of the instigation of a lawful action that an offence 
will be comnutted.® 

112. If the act for which the abettor is liable under the 

last preceding section is committed in addition 
jAbcjtor ^en to the act abetted, and constitutes a distinct 

ative punishment offcncc, the abcttor is liable to punishment for 
for act abetted each of the offcnces. 

and for act done. 


Illustration 


A instigates B to resist hy force a distress made by a public servant. B 
in consequence resists that distress. In offering the resistance, B voluntarily 
causes grievous hurt to the officer executing the distress. As B has committed 
both the offence of resisting the distress and the offence of voluntarily causing 
grievous hurt, B is liable to punishment for both these offences; and if A knew 
that B was likely voluntarily to cause grievous hurt in resisting the distiess A 
will also be liable to punishment for each of the offences. * 

SYNOPSIS 

1. Analogous law. 3. Meaning of words. 

2. Principle. 4. Cumulative offences. 

1. Analogous law. — Obviously, this section does not override the 
p^o^dsions of Sec. 71, under which a person cannot be separately punished for 
what are the parts of the same offence. The provision for cumulative punish- 
ment made in this section was eiqilained by the Law Com- 
Section varies missioners to Vary from the English law® “in making the abettor 
from English law. liable to Cumulative punishment if the intended offence be 

also committed according to the principle of this Gode’*.^ 

TTie words ‘‘knew to be likely to be committed” in the original section 
^re objected to, = which necessitated the change of language. Appended to 

the draft section there were two illustrations, one of which, since omitted ran 
as follows : 


“(^j) B w'ith arms, breaks into an inliabitcd house at midnight, for the 
purpose of robbery. A watches at the door, B, being resisted by one of the 




Mangta o. Emperor, 38 Gr. L. J. 628 at 
p. 632 : 168 I. G. 748. 

Ganesh Prosad v. Emperor, A. I. R. 
1931 Pat. 52 at p. 54 : 32 Gr. L. J. 478. 


3. Digest Ch. I, Sec. 4, Art. 13, 

4. First Report, Sec. 212. 

5. Ibid., Sec. 213. 
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inmates, murders Here, if A considered murder as likely to be committed 
by B in the attempt to rob the house, or in the robbing of the house or conseqTwn<» 
of the robbing of the house, A is liable to the punishment provided for murder. 

2* Principle. — ^The section extends the doctrine of constructive crinai- 
nality beyond the recognised limits of English law' (j^^para. 1 abovej* But in 
holding the abettor liable to the punishment of a different offence which may be 
committed in consequence of his abetment of the intended offence he knew tl^t 
such different offence was likely to be ctmmitted in the attempt to commit the 
intended offence, the section only pushes to its logical consequence the rule 
enacted in the last section. 

3. Meaning of words . — the act for mhick the abettor is liable^ * 

i. e., if the offence probable is committed in addition to the offence actually 
instigated constitutes a di stinct offence** ^ for the meaning of whiOT 

Sec. 71 ^*the abettor is liable for punishment for each of the offences *, i. e., liable 
to cumulative sentences. 

4. Cumulative offences.— This section materially enlarges the liability 
o^* the abettor to punishment both ^or the offences actually abettedas vwll 
as that which was a probable consequence of the abetment, provided mat 
the two offences were “distinct” (see para. No.l3 of Sec. 71), thatis to say if they 
were such in which cumulative sentences might be le^lly passed. It has 
already been seen as to what offences are to be considered “distinct .or this P^“ 
pose (x^^para. Nos.9 and 10 of Sec.71). As that list is fairly full, all thatneedbe 
said here is that if the person abetted commits not only the act abetted but also 
another act as a probable consequence of the abetment, and by reason thereot, 
the abettor may be punished for both, if such punishment would othe^se 

legal. This provision does not affect the abettor’s habihty ahunde, as, il in 
addition to abetting a theft by house-brealdng, he receives stolen property, in 
which case he may be charged for the house-breaking and theft under this 
section, and for receiving stolen property independently of it. 

113. When an act is abetted with the intention, on the 

part of the abettor of causing a particular effect, 
and an act, for which the abettor is balDle in 
consequence of the abetment, causes a different 
effect from that intended by the abettor, the 
abettor is liable for the effect caused, in the same 
CT. manner and to the same extent as if he had 

abetted the act with the intention of causing that effect 
S knew A at the act abetted was likely to cause that effect. 

Illustration ^ , 

>1 ^Ti<;ti<yates B to cause gi'ievous hurt to in consequence o. e 

ihl^l^i^vous CT S'ea t™Tuabk to beVunished 

with the punishment provided for murder. 

SYNOPSIS 


Liability of abet- 
tor for an effect 
caused by the act 
abetted different 
from that inten- 
ded by the abet- 
tor. 


1. Analogous law. 

2. Principle. 

3. Meaning of words. 


4. Abettor’s liability for likely effect 

5. Procedure. 


1 Analosous law— This section is complimentary to Sec. “I 
which its^ovlsions are, however, distinguishable upon ground stated m 

next article. 

1. Digest, Gh. 1, b Art. 13 
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2. Principle.— This section supplements the provisions of the last 
section which deals with the doing of a different to the act abetted, while 
this section deals with a case where the act done is the same as the act abutted 
but its effect is different. The liability the abettor is also, consequently, in 
the two cases different. In the first case, his liability for his constructive act 
depends upon the determination of the question whether the act done is a pro- 
baWe consequence of the abetment. In this case, his liability depends upon 
his ^‘knowledge of the likelihood of the effect*'. The measure of criminal respon- 

sibility in a case arising under See. Ill is the probability of the 
This section is consequence, but the measure in a case arising under this 
complementary to is jiot the probability but the knowledge of the like- 

111- lihood of the effect produced. An act may be probable with- 

out the abettor knowing it likely; on the other hand, tlie abettor may know it is 
likely and yet the eff -ct may not be probable. Knowledge is subjective while 
probability is objective. In one sense, one cannot be said to possess knowledge 
of a future contingency {see S-c. 26 and Sec. 39). But knowledge merely includes 
a higher degree of belief founded upon the accumulated experience of the 
past that the effect was lik-Iy under the given circumstances. Both Sec. Ill 
znd this section depend upon warrantable inference only, in a case under 
this section, the facts warranting the inference must be stronger. 

3. Meaning of words.— the intention of causing a particularjffect" 
which intention must n cessai ily be communicated to the principal. An act 
for which the abettor is liable": Gould this include a case under S.c, 111 . If 
so, the abettor will !>> li able Tioth for his constructive act as 

tious effect (ieff Sec. nn. "Provided he knew that the act abetted was likAy 
for the meaning of whicli see Sec. 39. 

. 1 - -uiii*,. lilcelv effect. — The distinction between 

thi<; has’wu already considered para No. 2 above). That 

this and Sec. abetment in which tlie abetm-nt consists of the 

section appears I to be produced. The act done may, indeed, 

act to be done and not oj \\\e eff ct, but the production of the effect is neither 
mvanably thus pio ^ ^ ^ Under this section, however, the 

directly intended noi n X ^ principal to attain that object and 

Srt?',Sbwnd'“TiIl. «tioAttoc>lii>liXn.y?rilre p.mdp.l in .luloms 

£ .f {id He s-;;> 

fWe, declared I'a iL J . j exclude a case under Sec.l 1 1 , asitis conceivable 
This section docs no n.<^ ^ probable consequence of 

Section does not -b -tment as well as cause the effects which the abettor 

necessarily exclude Ac ab^nt as ^ instance, that A orders B to 

a case under Sec. knCW was iiKciy. oupi.» j arm-^rl 

111. a loaded gun and waylay C arid i ob him. C was arm d 

-.1 1 j j B on no account to k'll him unless to save himself. 

wth a syyord and A B then Bve, and kills C and robs him. 

B attacks C, whereupon Cd.av«^^^^ vvo , inasmuch as A 

Here A IS hable both ^ ‘ kucw that, though he wanted B 

to do. 

111 nor this section contemplates that the act 
abc«e°/o?reeffrcf:au"?d should be merely an attempt. Prlma any 

I. P. G.— 115 
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violence to another would fall under one of two categories^ viz. to cause death, 
or hurt, whether grievous or simple.^ 

5, Procedure. — Same as under Sec. 109. The punishment is same 
for the offence committed. 

114. Whenever any person who if absent would be liable 

to be punished as an abettor, is present when the 
act or offence for which he would be punishable 
in consequence of the abetment is committed, he 
shall be deemed to have committed such act or 


Abettor present 
when offence is 

committed. 

offence. 


SYNOPSIS 


1. Analogous law. 

2. Principle. 

3. Meaning of words. 

4. Object and scope. 

5. Sections 1 14 and 34, relative scope of. 

6. Liability of present abettor. 

7. Proof. 

8. Previous abetment necessary. 


9. Where presence insufficient. 

10. Admissible evidence. 

11. When is an abettor present. 

12. Gonomunity of purpose essential. 

13. This section and Sec. 149 compared. 

14. Confession of co>accused. 

15. Gases. 

16. Procedtirc. 


1. Analogous law. — ^This section deals with what is known in English 
law as accession at the fact or principal in the second degree («e para. No 1 
of Sec. 107). An abettor who is present at the time of the commission ol tne 
rrime is in the eye of the law, regarded as an actual perpetrator of the crime, 
thoueh/as a matter of fact, the offence was committed by ano^er person al- 
together In this respect this section is somewhat wider than Sec. 34 which 
de^es the joint liability of persons acting in “furtherance of the common 

tion of air*. An instigator working through an innocent agent would not ^ 
liable under Sec. 34. He is liable under this sectlm. Section 34 deals wi A Ae 
case of conspiracy which isnot the only form of abetment dealt with in this 

section. ^ 

It will be observed that an abettor present at the fact is not now 

as an abettor under English law. He becomes a principal in ‘ 

?^*rs respect, the section differs, for even though present 

?he same manner and the same extent as the principal offen^r he d 

by cease to be an abettor and assume the character of principal. 

th^ between the two systems is merely verbal.* 

2. Principle.— In order to bring a case within Sec. ^ J* 
abetment must be complete, apart from the presence of the 

wmdTf *e act of abetnlent must have tafen place ^ ^ P”” ^%reS^t 

commission of the offence and it is only when the atettOT **“PP ^ . IL j 44 

a^X^time of the commission of the offence itself, that the operation of Sec. 1 

would be attracted. ^ 

Reference may be made to the decisis in Ranjan Roy v 

which was followed in In re Vijayaranga Natdu, and other cases. In y 


1. Per Fox, J., Nga Po Kya, (1903) 9 Bur. 

L. R. 190. _ « 

2. Act— Sec. 33. Offence — Sec, 40. Abet- 

S. aItTr? l9l5'CaI."545: I. L. R. 42 Cat. 


4. A?i'r. I927Mad. U15:I.L.R. SlMad 

263 ; Mian Gul 9 , Emperor, A. i. 
1932 Lab. 483. 
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case in Abki Misser v« Lacfmd Jiarain,^ the law on the subject has been laid down 
in the following terms: 

“In order to bring a person within Sec. 114 of the Penal Code, it is 
necessary first to make out the circumstances which constitute abet- 
ment, so that if absent, he would have been liable to be punished as an 
abettor and then to show that he was also present when the offence was 
committed.’** 

A person who merely abets is not so great an offender as one who abets 
and is present at the scene of offence. Between him and the actual perpetra- 
tor there is nothing to discriminate. To the one there remained, at any rate, 
the locus paeniUntiae, to the other there remains nothing. He is indistinguish- 
able from the actual offender; he ceases to be a mere abettor and becomes 
liable for the offence abetted. 


3. Meaning of words»~“ fVAo is absent would be liable to be punished as 
«« a5tfW(?r’*,i.e. whose offence of abetment is otherwise complete.* “w present**^ 
not necessarily during the whole of the transaction, not necessarily as an eye- 
or car -witness. If a thiefisinside the house committing theft and his confederate 
is standing outside watching, he is present at the theft. The presence required 
is at the time when the act abetted is committed. His presence at any other time 
will not be enough to charge him with the same liability. ^*The act in conse- 
quence of the abetment is committed*' ^ for the meaning of which see Sec. 109, explana- 
tion. He shall be deemed to have committed suck offence" \ The words ^^shall be 
imply that the change of status is only by way of legal fiction — -not 
that he actually commits the offence he ispresentat* though he is liable for 
the offence abetted.* 


4. Object and scope. — ‘The whole object of Secs. 34 and 114, I. P. G. 
is to provide for cases in which the exact share of one of several criminals 
cannot be ascertained, though the moral culpability of each is clear and identi- 
cal. Neither of these two sections should be so interpreted as to defeat the very 
object which underlies them.® If a person is present, who if absent would be 
liable to be punished as an abettor, he is deemed under Sec. 114 to have commit- 
ted the crime.’ This idea that Sec. 1 14 is applicable to every case in which the 
abettor is present at the commission of the offence abetted is quite erroneous and 
while Sec. 109, I. P. G., is a section dealing generally with abetment. Sec. 114 
applies to those cases only in which not only is the abettor present at the time of 
the comnussion of the offence but the abetment has been completed prior to 
and independently of his presence. The real test to see whether or not Sec. 1 14 
is applicable, lies in the words of the section “who if absent would be liable to 
be punished as an abettor”. Section 107, 1. P. G., shows that abetment is of three 
kinds, namely: (1) abetment by instigation; (2) abetment by conspiracy; and 
(3) abetment by intentionally aiding by any act or illegal omission, the com- 
mission of the offence. Every abetment must of course precede the commission 
ofthe offence abetted. There ishowever a difference between an abetment which 


1. I. L. R. 27 Cal. 566. 

2. Kochu Gherukka Panickcr p. State of 
Kerala, (1964) 1 Gr. L. J. 375 at p. 377. 

3. Ram Ranjan, I. L. R. 42 Cal. 422. 

4 . Kasbia Axitoo, 10 L. B. R. 26, Cf. the 
language used in a cognate section (149), 
where in the case there supposed the 
accused is declared to be guilty of that 
offence. 

5. Si* Barendra Kumar Ghoie o. Emperor, 


6 . 


Gal. 


A. I. R. 1925 P. G. 1; I. L. r. 52 
197 at p. 212 (P. G.). 

Jai^ngal p. Emperor, A. I. R, 1935 ai. 
437 at p. 439 : 37 Gr. L. J. 864 • laaii 
A. W. R. 298: 163 I. O. 848- 
Stole V. Saidu Khan, A. I. R. 1935 AR 
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is done at the time the principal offence is comnutted or, so to say, on the spur of 
the moment and one, that is done prior to and independently of the commission 
of the offence. If abetment is divided into these two kinds, it follows that while 
abetment by instigation and abetment by intentionally aiding the offence can 
both be done either immediately before the commission of the offence or prior 
to it abetment by conspiracy can hardly be committed at the time of the commis- 
sion of the offence. In other words, one can abet an offence by instigation either 
at the time of the commission of the offence or an hour, a day, a week or a month 
before the commission. Similarly, abetment by aiding can precede the commis- 
sion of the offence immediately or by an hour, a day, a week and so on. Abet- 
ment by conspiracy, however, presupposes a deliberate and previous act on the 
part of the abettor. 

The words “who if absent would be liable to be punished as an abettor** 
clearly show that abetment to come under Sec. 1 14 must be one which is prior 
to the commission of the offence and complete by itself and not an abetment 
which is done immediately before or at the time of the commission of the offence, 
for in the latter case the abettor would not have committed the abetment if he 
had not been present and would not therefore have been liable to punishment 
as an abettor.^ 

Section 114 is a provision which is only brought into operation when 
circumstances amounting to abetment of a particular crime have first been 
proved, and then the presence of the accused at the commission of the crime is 
proved in addition.^ 

Abetment does not in itself involve the actual commission of the crime 
abetted. Itisa crime apart. Section 114 deals with the case where there has 
been the crime of abetment, but where also there has been actual commission of 
the crime and the abettor has been present thereat and the way in which it deals 
with such a case as this. Instead of the crime being still abetment with circum- 
stances of aggravation, the crime becomes the very crime abetted. The section 
is evidentiary not punitory. Because participation de facto (as this case shows) 
may sometimes be obscure in detail, it is established by tlie presumption juris et 
de jure that actual presence plus prior abetment can mean notliing else but parti- 
cipation. The presumption raised by Sec. 1 14 brings the case within the ambit 
of Sec. 34.® To a case therefore where the alleged abetment was committed at 
tlie time when tlie offence was being committed by the otlier accused, the 
proper section to apply is Sec. 109 and not Sec. 1 14.* 

In Birendra Kumar v. Emperor^ tlieir Lordships at page 7 observed : 

“As to Sec. i 14, itisa provision which is only brought into operation 
when circumstances amouirting to abemient of a particular crime have 
filst been proved, and then the presence of the accused at the coinmi^ 
sion of tliat crime is proved in addition. .. .Section 114 deals with 


Siial v. linipci'or, A. I. R- 1935 Oudli 
468 at p. 470 : 36 Clr. la. J. 1151 • 1. L. It, 
11 Luck. 384; see also Glihotey v. Empe- 
ror. 1. L. K. (1948) All. 114:49 Gr. L. J. 
168 : A. 1. R. 1948 All. 168; Basharat 
V, Emperor, A. 1. K. 1934 Laii. 813:36 
Cr L |.308;GhetRam£'. StateofU.P., 
A. 1. K. 1958 AU. W. R. (H. G.) 159: 

1958 A. L. J. 32. . 

Abhi Misser v, LadUmi Narani, 1. L. K. 
27 Gal. 566: 4 G. VV. N. 546. 

Barendra Kumar GUose v.Emperor, A.l.R. 

1925 P. G. 1 atp.7: 1. L. ^ }?l' 

52 I. A. 40: 26 Cr. L. J. 431 $ Mian Gul 


t». Emperor, A.l.R. 1932 Lah. 483: 33 
Gr L. J. 564 ; AbUi Misser y. LacUiai 
Narain, I. L. R. 27 Cal. 566; Glibotey p. 
Emperor, A.l.R. 1948 All. 168 atp. 170. 
Giihotcy p. Emperor, A.l.R. 1948 AU. 
168 at p. 170; see also Jaduuaadan Jha 
p. Emperor, A. I. R- 1937 Pat, 317: 
38 Gr. L. J. 790; Alimad Hasbam p. 
Emperor, A. 1. R. 1953 Bom. 162: 34 
Gr. L. J. 559: 35 Bom. L. R. 240. 

A. I. R. 1925 P. G. 1 : 1. L. R. 52 Gal. 
197 : 52 I. A. 40: 85 I. G. 47 : 26 Cr. 
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the case where there has been the crime of abetment, but where also 
there has been actual commission of the crime abetted and the abettor 
has been present thereat.** 

In another case in Abki Misser v. Lachmi JVara'n,*^ a similar view was ex- 
pressed and it was held that in order to bring a person witliin the scope of 
Sec, 114, Penal Code, it was necessary first to make out the circumstances 

which constitute abetment, so that if absent, he would have been liable to be 

punished as an abettor, and then to show that he was also present when the 
offence was committed. 

In In re Krishnasami Haidut^ it was held that in order to sustain a conviction 
under Sec. 114, Penal Code, the abetment must be complete, apart from the 
mere presence of the abettor.® 

This section is evidentiary and not punitory. Because participation 

<U facto may sometimes be obscure in detail, it is established 
Section is cviden- [jy the presumption juris et de jure that actual presence plus 

tiary and not pj-jor abetment can mean nothing else but participation, 

punitory. Thisisirrebuttable presumptionraised by Sec. 114and bring 

the case under Sec. 34.^ In a criminal trial whether the charge is framed in 
tcims of Sec. 302 alone or Sec. 302 read with Sec. 114, the offence denoted 
is substantially the same. As the two charges overlap each other they cannot 
be regarded as implying two separate offences.® 

5* Sections 114 and 34, relative scope of. — -See under Sec. 34, 
supra. 


6* Liability of present abettor. — In point of culpability law discri- 
minates between an absent abettor, and one who is present at the fact. The 
one is not guilty in the same degree as the other. Indeed, between a person 
who both abetsand countenance the crime by his presence, and one who actually 
engages in it there is no difference. The one is as culpable as the other, and 
in England both are regarded as principals, the actual perpetrator being desig- 
nated a principal in the first degree, the abettor being called principal in the 
second degree. There being no degrees of principal in the Code, both arc here 
declared to be equally culpable, and so far as the abettor is concerned “he shall 
be deemed to have committed** the offence of which he was both an abettor and 
a witness. The words “shall be deemed*’ donot, however, mean that the abet- 
tor’s status is completely merged into that of the principal. Nor is he a prin- 
cipal in any case. He is only regarded as a principal for the purpose of punish- 
ment.® Consequently, his conviction for the principal offence read with this 
section would amount to a previous conviction “foi an offence punishable uiuier 


1. 1. L. R. 27 Cal. 566. 

2. 1.L..K. 51 Mad. 263 : A.l.R. 1927 Mad. 
1115: 106 1. C. 584: 29 Gr. L. J. 72. 

3. GkUiotcy v. Emperor, A. I. R. 1948 All. 

168 at pp. 169-70. 

4 . Matburala Adi Reddy v. State of Hy- 
derabad, A.l.R. 1950 S.G. 177 at p. 180: 
1936 Cr. L. J. 341 J; Bareadra Kumar 
Ghose V. Emperor, A.I.R. 1925 P.G. 1: 
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Emperor, I. L. R. 1 1 Rang. 354 : 35 
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Nag. L. R. 251. 

6. Proceedings, 8-3-1869, 4 M. S. G. App. 
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an abetter was called a “principar* 
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Chapter XII or Chapter XVII of the Code’*, for the purpose of enhanced punish- 
ment under Sec. 75.^ 

7. Proof. — Now, in order to create even the legal fiction of this section, 
it is essential to establish that (i) the person was an abettor and that as such (it) 
he was liable to be punished, even ii absent from the scene of offence (m) it is 
then to be shown that the abettor had aggravated his crime by being even 
present there.* 

8* Previous abetment necessary.— 'The first requisite of an offence 
under this section is that the person should have been a previous abettor 
of the offence.* If he was not an abettor, his mere presence is insignificant. 
For he may be a bystander. And even where the mere presence amounts to 
abetment (see Sec. 107), a peison present may be dealt with as an 
abettor but he cannot be proceeded against xmder this section as 
well. For, if absent, he would not be liable to be punished as an abettor. 
A policeman present and doing nothing to prevent a prisoner being tortured 
has been held to be an abettor, by the very fact of his presence. Consequently, 
he cannot be punished under this section, for if he were absent he would not 
have been punishable as an abettor. So, again, where no instigation, cons- 
piracy or act or illegal omission is proved, and the abetment consists only 
of participation in the actual commission of the offence. Sec. 109 andnot this 
section is applicable.* Such a case arises where persons yield to sudden temp- 
tation, as v^ere they join in a riotous crowd seeing them comimt plunder. 

9. Where presence insufificient. — ‘It has already been observed 
that the mere presence of a person at the co mmi ssion of a crime does not 
condemn him to the liability of an abettor (see Sec. 107). TWs 
is true not only of a person innocent of the crime as of one who had otherwise 
abetted it. A person who is present and joins with others in conumtting a crime 

may be either an abettor or a principal. But, if an atoettor, 
he cannot be punished under this section. If, for instance, 
several persons join together in beating a man, and one 
of them actually causes grievous hurt, he will be guilty 
of an offence under Sec. 325, but others who have assisted 
him by their presence and encouragement cannot merely 
on that account be punished under this section.® So where the five 
illegally rescued one Dhunuk from the lawful custody of the police who had 
arrested him for causing grievous hurt, and who to effect that purpose beat the 


PersoQ present 
and joining in 
crime may be 
either abettor 

or offender. 
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Klabendranath, I. L. R. 62 Cal. 629 at p. 
632 ; Mg. Pukai, I. L. R. 7 Rang. 329 
(F. B.), contra Kaahia Antoo, 10 B. L. R. 
26, dissented from Patethuva Raoji Bala, 

28 Bom. L. R. 1929. 

Niruni (Mst.), 7 W. R. 49; Abhi Missar 
o» Lacbmi Narayan, l.LJt. 27 Cal. 366, 
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49; Ram Ranjan* I. L. R. 42 Gal. 
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27 Gal. 366, explaining the contra in 
Ghatradhari Goala, 2 G. W. N. 49, at 
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conunistioo of the effenoe abetted. 
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Sub-Inspector so as to cause him grievous hurt, the question vras whether the 
mere joining in beating the Police Sub-Inspector rendered them liable to punish- 
ment under this section, and it was held that it did not, for in addition to showing 
that they were present when the beating took place, there must have been given 
evidence to show that whether by conspiracy, intentional aiding or instigation 
by illegal act or omission they had already abetted the assault before they 
took part in it,^ In another case, seven persons joined in mortgaging a piece 
of land to another and at the time of the registration the two accused falsely 
personated two of the mortgagors and affixed false signatures to the registration 
endorsement. One of the mortgagors was then present, and he was prosecuted 
for abetment, but it was held that there being no presumption of common 
dishonest intention, or evidence of previous abetment, his mere presence as 
silent witness of the fraud was not an illegal omission rendering him liable as 
an abettor of any offence committed by the personators.® The mere presence 
of a person on the occasion of the giving of a bribe, and his omission to 
promptly inform the authorities does not constitute him an accomplice, unless 
It is shown that he somehow co-operated in the payment of the bribe, or was 
instrumental in the negotiation for its payment.* 


10* Admissible evidence* — It is thus apparent that no one can be 
convicted of a constructive offence under this section, unless he is shown to 
have been first an abettor, and then present at the commission of the offence. 
Such previous abetment may of course be proved by or inferred from his sub- 
sequent co-operation, but thisisnot the invariable rule. Suppose, for instance, 
that a number of thieves enter a house at night and while they are looting 
it one of the men stands outside the house to watch; is it not reasonable to 
suppose that he was a co-conspirator, and that he was watching in pursuance 
of that conspiracy? In such a case his mere presence is sufficient to prove pre- 
vious abetment, and he may, therefore, be legitimately convicted under this 
section of abetment of the offence which the thieves within may have committed,* 
Butnow suppose thatin such a case the latter commitmurder whilst committing 
the theft; could the gate-keeper be punished as an abettor of murder under this 
section? No -.because (a) there is no evidence of previous abetment of murder 
and {h) because he was not present at it. 

11. When is an abettor present. — This raises the question when is a 
person ‘‘presort*’ at the commission of the offence which he has abetted? In 
the last example the man at the gate was not actually present inside the 
house, and yethc washeld to be liable as one so present. The word “present” 
does not therefore necessarily mean present as an ear or eye-witness of the tran- 
saction; he is in the eye of the law present, if he is near enough to afford assis- 
tance, should occasion arise,® The word “present” has been therefore used 

in its legal arid not literal sense as meaning sufficiently near 
Word ‘‘present” to render assistance.® A strict actual immediate presence, 
used in its legal such a presence as would make one an eye or ear -witness 

iitcra what passes, is not then required. Constructive pre- 
sence is enough, if it was such as may be inferred as due 
to a common design and intended to achieve a common purpose, and if it is suffi- 
ciently near to afford to the other confederates sufficient aiu and encouragement. 
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Thus if several persons set out together, or in small parties upon one cov^<m 
design, be it murder or some other felony or for any other purpose unlavdul in 
itself and each takes the part assigned to him, some to commit the act, otoers to 
watch at proper distances and stations to prevent a surprise or to favoi^ li need 
be the escape of those who are more immediately engaged, they are all, in the 
eve of the law, present at it; provided the act be committed, for it ivas made a 
common cause with them; each man operated in his station at one and the same 
instant, towards the same common end, and the part each man took tended to 
give countenance, encouragement and protection to the whole gang, and to 
insure the success of their common enterprise.^ 


that confederate 
should have been 
present during the 
whole ( f the trans- 
action. 


Such is the case where one commits theft in a house and throws the stolen 
Not necessary property to an accomplice posted outside to receive it, or 

where a pick-pocket steals and throws the stolen article to 
another who disappears with it,» Consequently, it is not 
even necessary that the confederate should have been pre- 
^ sent during the whole of the transaction. This was the case 

of mo prisoners Kelly and McCarthy* who were indicted for stealmg oats, 
the facts of which have been given elsewhere {see Sec. 107). There the 
two had conspired to steal their employer’s oats, and McG^thy put 
them in a place from where Kelly’s aftei wards removed them. Kelly was 
not present when McCarthy put them under Kelly’s train; Earthy was 

not present when Kelly removed them; still Maule, J., said: I think tne 

evidence shows that this was all one transaction in which both concurred; 
and I think that having concurred and both being present at some parts of 
the transaction, both may be convicted,”® and they were both convicted as 
•Dvincipals. \Vlierc, however, the abettor was at such a distance from the tnelt 
&s not to be able to assist, he was held not to be “present,” aiding and a^tting 
the theft. So, where A and D went co steal two horses and A left B half a mile 
from the scene of theft, and then he brought the two horses stolen when both went 
away wi th the m : it was held that B could not be held to have been present at 
^’s theft.® The same view was taken in another case in which the servant had 
left the door open to let in the thieves and then left the premises twenty rmnutos 
before the thief came.’ So, where three men were indicted for wounding me 
prosecutor and it appeared tliat one of them, the prisoner, only came up after 
the wound had been inflicted, it was held that he was only an abettor not present 
at the fact, though it appeared that the prisoner had kicked the prosecutOT several 
times after he came up.® If two started to commit theft, and one of them was 
apprehended as soon a she entered the house, he was held not to be present when 
the other entered afterwards and committed the theft.® 

12. Community of purpose essential. — It has been remarked before 
that the mere presence of the abettor at the fact does not make him liable to the 

enhanced penalty prescribed by this section. 


1 Fost., 350; 2 Hawk. P. G., c. 29, Secs. 7, 
8; I Russ. (6th Ed.), 162; Howell, 9 G. 
& P. 437; Vanderstein, 10 Gox. (Irish) 

177. 

2. Owen, R.G. Mood G.G.R. 96; Coggins, 

12 Cox. 517. 

3. Hilton, 1 Bell C. C. 20, in which, how- 
ever, the jury convicted the accomplice 
of only receiving stolen property, evi- 


dence as to the community of purpose 
being wanting. 
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Both under this 
section and under 
Sec. 149 the presence 
of the nhrtlor al the 
act and cfuninu- 
nity of purpose 
are essential. 

which an 


An abettor must not only be present, but he must have been present as 

an abettor of the offence committed, which implies that 
his abetment must continue down to the time of the com- 
mission of the offence. An abettor may at any time before 
that event change his mind, and withdraw from the abut- 
ment. The law allows a locus paenitentiae in such cases; and 
if he distinctly withdraws at any moment before the final 
act is done, he cannot be liable as an abettor present at the 
fact.' Examples have already been given of cases in 
though liable for abetment of one offence was not 
held liable for tlic commission of a wholly different offence though committed in 
his presence (see See. 107). So it has been elsewhere provided by the 
Code that ‘*if an offence Is committed by any member of an unlawful 
assembly in prosecution of the comnton object of that assembly or such as the 
members of that assembly knew to be likely to be committed in prosecution of 
that object, every person who, at the time of the committing of that offence 
is a member of the same assembly is guilty of that offence. ”2 Both under this 
as wcllasmider Sec. 149 of the Code, the presence of the abettor at the act and the 
community of puipose arc essential. Indeed, it will sometimes be a question 
wheihei a given case falls under this section or under Sec. 149. The two sections 
p’csent some common features but at the same time they materially (-rffer both 
as to their applicability as well as in the after-effects of the resultant conviction 
for, while a conviction under this section does not count as a previous convic- 
tion, one under Sec. 149 undoubtedly does for the purpose of enhanced punish- 
ment under Src. 75.® 


13. This section and Sec. 149 compared. — A case under Sec. 149 
avi.ses only when the pej sons composing the unlawful assembly are at least 
five persons. There is of course no such limit fix^'d for an ab::itment under 
this se ction. A person under Sec. 149 need not be “present** at the tim- of the 
committing the offeuce — it is sufficient if he was then a member of the “un- 
lawful ass< ml>ly“ which committed that offence. Undin* this section his pre- 
sence is essential. Boi-h sections, however, deal with constructive criminality, 
and in both cases the object is to punish abettors whose assistance is extended to 
the t'lne of the commission of the offence. When their numb'^r is or exceeds 
five, tlie law tak' s a more serious view of their conduct, and regards them all as 
principals, and punishable as such, irrespective of their individ.ual contribution 
to the violf'.nce used or of the offence committed. It would thus appear that 
rioters are then all liable to be convicted as piincipalsand there caji be no abet- 
m-'ut of a riot within the meaning of this section, though it is quite coirccivable 
that rioters may be even further liable to be pimishcd. luider this section if in 
addition to rioting they had abetted any other offence which might be commit- 

ders or instigation, or in prosecution of the co- 

mon objr;ct.^ 


Then again th<' section has no application where the abettor is not only 
present, but takes part in the commission of the offence. So where a blow is 
struck by A in the presence of, anti by the order of 5, there is no question of 


1. Amrita Govinda, 10 B. H. C. R. 497. 

2. Section 149. 

3. This difference is due to the difTcrcnce 
in the languiigc of the two Sections. A 
person under the section is only “deemed 

I. p. G.— 116 


to have committed” the other o/fence, 
while Sec. 149 declares him “guilty of 
that offence”. 

4. Cf. Dadan Ghazi, 10 C. VV. N. 890 at p. 
891. 
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abetment, for both are principals in the transaction, in the same way as if the 
two had actually joined in the beating, in which case both would be held jointly 
responsible for the effect their beating had produced upon their victim.^ In 
such a case the law apportions the individual responsibility of offenders, if it 
can but where this is not possible, it holds them all jointly responsible for the 
consequence. Where four persons combine to attack with lathis their common 
enemy, each is abetting the conduct of the other within the meaning of Sec. 107. 
When each one of them is present, Sec. 114 applies. If Sec. 1 14, I. P. G., 
otherwise applies such of them as were not directly responsible for the grievous 
hurt caused should be deemed to have abetted the causing of the grievous 
hurt by the person who actually caused it, provided grievous hint was the 
nrobable consequence of the assault. The test is whether, in the circumstances 
of a given case, grievous hurt should have been foreseen as the probable result 
of their concerted action. The case may be different where the surrounding 
circumstances, including the comparatively harmless character of the weapons 
used by the assailants, did not make it probable that grievous hurt would result 
though it did in the course of assault through accident or some act of one of the 
assailants which had not been contemplated by the others. ^ 

14. Confession of co-acensed. — Though on abettor may be legally 

tried jointly with the principal offender, it was formerly held that as the abet- 
tor was not tried jointly with him for the same offence, a confession made by 
him was not admissible in evidence against his co-accused.® This view was 
perfectly logical on Sec. 30 of the Indian Evidence Act as it then stood, though 
even then the tendency was to strain the point in favour of their admissibility, 
for the Coui ts could not afford to lose so good a piece of evidence. It was 
consequently laid down in some cases that a present abettor, tried conjointly 
with ajrother, was really being tried for the same offence so that the 
confession of one was admissible against the other.* The amendment of the 
section iu. 1891® has now legalized the view, as the word “offence” as used in 
that section is enacted to include the abetment of, or attempt to commit, the 

offence. 


15. Cases.-— Wliere a driver of a motor lorry permitted a minor sitting 
bv his side to drive the car and the latter, unable to control the lorry going at 
a high s|Dccd, made air attempt to stop it by suddenly applying the brakes but 
the lorry was overturned resulting in injutics to some of the passengers, it was 
held that the driver was by vii tue of Sec. 1 14 liable to be dealt with as a princi- 
pal offender under Secs. 338 and 279 of the Code.® Where one of the accused 
Lalu was present from the very beginning and had an open knife in his hand 
at the time of rape, Lalu was found guilty under Sec. 376 read with See. 114.’ 
Wh<‘i e two persons attack another armed with dao and there is evidence that one 
of th^ m announced his intention of killing, both the persons are liable for the act 
committed by one. Even if Sec. 34 does not apply to such a case, Sec. 1 14 will 


4. Bag Shah, (1879) P. R. (Gr.) No. 3; 
Thakur Singh, (1882) P. R. No. 32 : 
Tejo, (1885) P. R. (Cr.) No. 39. 

5. Act III of 1891. 

6. Ram Rup, 5 D.L.R. (Simla) 223: 52 
Punj. L. R. 193 : 4 A.I. Gr. D. 534. 

7. Lalu Kamumal State, A. 1. R. 1953 
Ajmer 12 at p. 14. 


1. Mohd. Asgar, 2 W- R. 11. 

2. Jaiinangal v. Emperor, A. 1. R. 1936 

All. 437 at p. 439 : 37 Gr. L. J. 864: 
1936 A. W. R. 298 : 163 I. C. 848; see 
also State v. Saidu Khan, A. I. R. 1951 

All. 21. 

8. Nut Ahmad, (1874) P. R. (Cr.) No. 
8; Amrita Govinda, 10 B. H. G. R. 497. 
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apply. ^ In a Bcfmbay case,* one Kalirauddin, brother of Akbaralli was found 
travelling with a monthly ticket. It was found that the ticket had been issued 
to Akbaralli. Akbaralli’s own defence before the Magistrate was clearly 
based on the assumption that the ticket had been issued to him and that he was 
the person entitled to use it. It was not contended by Akbaralli that Kalim- 
uddinhad taken his ticket without his consent or knowledge. It was held that it 
must be presumed that it was Akbaralli who gave the ticket to Kalimuddin for 
use. On thi s view of the case , Akbaralli must be held to have abetted the 
offence committed by KaUmuddin. Where an accused, while grappling with 
the deceased, called out her son who in response to the call came with a lathi 
and in the fight gave a lathi blow on the head of the deceased, it was held 
that the accused was guilty of abetment but that the abetment was covered 
Sec. 109 and not by Sec. 114.* 


A mere direction from one person to another and the carrying out of that 
direction by the other may only ^ instigation of the latter’s act and may not 
be a case of Joint act under Sec. 34, I.P.G. But where two persons, with their 
followers all of them armed move about together for a set purpose and one gives 
instructions to the other and keeps himself on the spot in readiness to see it 
carried outand the other carries it out, it is hardly possible to say that the act is 
not one which was done in furtherance of the common intention of both. The 
accused’s sa-^nng, “People are collecting let us fire”, brings out the common in- 
tention clearly. But if the evidence makes out no more than mere instigation, 
it is, even so, instigation by a person who is present at the scene of offence when 
the act is committed. In such a case, the instigator is “deemed” to commit 
the murder by virtue of Sec. 114, I.P.G. As pointed out by Lord Sumner in 
Barendra Kumar Ghosh v. Emperor,^ “actual presence plus prior abetment can mean 
nothing else but participation”. This is the irrebuttable presumption raised 
by See. 114, 1. P. G., and brings the case under Sec. 34, I. P. G.® 


16. Procedure. — Same as in the case of the offence abetted. 


AV»f‘im<“nt of ofT- 
rticr 

with dc all or 
impi'isonnicnt tor 
lite if olTrnce nor 
conimiuetl. 


115 . Wlioever abets the commission of an offence punish- 
able with death or ^[imprisonment for life], shall, 
if that offence be not committed in consequence 
of the abetment, and no express provision is 
made by this Code for the punislunent of such 
abetment, be punished with imprisonment of 
cither description for a term which may extend 
to seven years, aitd shall also be liable to fine ; 

and if any act, for which the abettor is liable in conse- 

ciiiencc of the abetment, and which causes hurt to 
If act c.iusinK persou, is doiic, tlic abettor shall be liable 

harm be clone i i ^ 

cousrciucnce. to imprisonment tor either description of a term 

which may extend to fourteen yeais, and sltall 
also be liable to fine. 


!. Nga Shwc Din o. Emperor, A. I. R. 1934 
Rans. 98 at p. 101 : 35 Gr. L. J. 905. 

2. Akbar Ali v. Emperor, A. I. R. 1933 
Bom. 412 at pp. 412-13 : 34 Gr. L. J. 
1257 : 35 Bom. L. R. 875. 

3. Mumt.«z .All V. Emperor, A. I. R. 1935 
Oudh 473 at p. 474 : 36 Gr. L. J. 1201. 


4. A. r. R. 1925 P. G. 1. 

5. .Mathurala .Adi Reddy v. State of Hy- 
derabad, A. I. R. 1956 S. G. 177 at p. 
180 : 1956 Cr. L. J. 341. 

6. Subs, by Act 26 of 1955, Sec. 117 aad 
Schedule, for “traosportatiou for life’*, 
(w. e. f. 1st January, 1956). 
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Illustration 

A instigates B to murder Z' offence is not committed. If B had 

murdered Z^ would have been subject to the punishment of death or ^[impri- 
sonment for lifej . Therefore A is liable to imprisonment for a terra which may 
extend to seven years and also to a fine; and, if any hurt be done to .^in conse- 
quence of the abetment, he will be liable to imprisonment for a term which may 
extend to fourteen years, and to fine. 

S Y N O P S I S 

1. Analogous law. 4. Sections H5 and 117 distinguished. 

2. Principle. Charge. 

3. Meaning of words. 6. Procedure. 

1. Analogous law# — This and the next section deal with abetment not 
otherwise provided for. In both cases the abetment is abortive and does not 
result in the commission of the offence abetted. These two sections were 
added since the original draft. They supplement the provisions of Sec. 109 
which prescribes the penalty of the abettor “if the act abetted is conomitted in 
consequence”. This section provides for the abetment of more heinous crimes 
in which the offence abetted is either not committed at all, or is only partially 
committed, or if committed, is not in consequence of the abetment. 


2. Principle. — ^It is, of course, by no means an essential ingredient of 
the offence of abctmi ut that the act abett(^d should be committed, or that the 
effect intended should be produced. ^ Such abetment being ineffectual is 
naturally deserving of lejiicnt punishment. Such would be the case where 
the accused gave aconite to a woman to win the love of h<a' husband, in cons- 
quence of which two persons, other than the husband, died. He was held guilty 
uirdei Secs. 302/115.® 

3. Meaning of words. — The words “express provision” refer to 
sections such as 121 and 131, I. P. G., where there is an express 
provision for abetting an offence punishable with death or imprison- 
ment for life. Section 117 is not an express provision for abetment of an 
offence punishable with death oi imprisonment for life. It covers all offences 
and. is a general provision for abetment by any number of persons exceeding 
ten# “Express provision” seems to refer to sections in which specific cases of 
abetment of offence punishable with death or imprisonment for life are dealt 

with.^ 


J. Sul.s. by Act 26 of 1955, Sec. 117 
and Schedule, for “traiisporiation for 
life” (w. e. f. 1st January 1956). 

2. Ganesh, I. L. R. 34 Bom. 394. 

3. Ainodc Ali, I. L. R. 58 Cal. 1228. 

4. Emperor v. Dwarika Nath Goswami, 
34 Cr. L. J. 164 at p. 165: I. L. R. 60 


Gal. 427 : see abo Emperor v. Lavji 
Mandan, A. I. R. 1939 Bom. 452: 185 
1. C. 418 (2) : 41 Gr. L. J. 183: 41 Bom.. 
L. R. 980 : contra Santa Singh v. Em- 
peror, A. 1. R. 1933 Lah. 660 : 1934 Gr. 
E.J. 1002. 
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4. Sections 115 and 117 distingnished.-Abctment has reference 
both to the person or persons abetted and to the offence, or offences the com- 
mission of which is abetted. Section 117 deals with the former ^Itatever be 
the nature of the offence abetted, while Sec. 115 deals with the lat er, wi 

having regard to the^P-on slSers'on or a siecl^“i£l 

or individuals and covers the case of the of a class 

of nor ^ons also. It docs not apply only II noexpicssp 

u,, .pedfcd i» ih. 

or imprisonment for life, J ^ express provision in the Code 

ment of the abetment of sue o e _ abetment of murder. Hence the 

tmmF^the^ommission of murder, whether by a single 
-b seeilon f^dual or 

Ko annlicable there cannot be separate sentences 
Although both the ^ criminal act and conviction should properly 

under the two sections fo> th - punishment. If a person abets 

be under that V ^lic andmui deris committed in consequence 

the commission of mui ci y > offence does not fall under Sec. 117, 

of the abetment, it „ould be Sec. 109. Similarly, 

buttheappropriam-bon^;^^^^^^ murder is attempted but only hurt is 

if in consequence ^,.ction would be the second paragraph of Sec. 

caused, the. appi<^P 

A offence under this section may be charged as follows: 

or>ig.)hcrebychargcyou (»«,nr ) 

as foUov/s: 

>.mit the— -day of— at— abetted Uie comnus- 
“That you, on oi perishable with death (or imprisonment^ 

I h,.«b, .ta. you -...d o„ aid [by *. 

Goui t (m the case of conunittal to the Sess^otls)^. 

j T’ho offence under this section is non-baiUible; 

« L oKf "rsS-bf : ...d c»poi«d.b,. it .,.1 »b....d 


Wise 


1 . Antodi -^li, 1- b. It. 58 Cal. 12^8. 
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cognizable and compoundable ; and it is triable by the same Magistrate as the 
offence abetted. 


Whoever abets an offence punishable with imprison- 
ment shall, if that offence be not committed in 
consequence of the abetment, and no express 
provision is made by this Code for the punishment 
of such abetment, be punished with imprisonment 
of any description provided for that offence, for 
a term which may extend to one-fourth part of the longest term 
provided for that offence, or with such fine as is provided for 
that offence, or with both ; 


Abetment of 
offence punishable 
with imprisonment 
— if offence be not 
committed; 


and if the abettor or the person abetted is a public ser- 
vant whose duty it is to prevent the commission 
if abettor of of such offence, the abettor shall be punished 

a^'p^ibiic servaiu with imprisonment of any description provided 
whose duly it is for that offcncc, for a term which may extend 
offence. to onc-half of the longest term provided for that 

offence or with such fine as provided for the 
offence, or with both* 


Illustrations 


A offers a bribe to B, a public servant, as a reward for shovdng A 
some favour in the exercise of B^s official functions. B refuses to accept the 
bribe. A is punishable under this section. 


(i) A instigates B to give false evidence. Here, if B does not give f^s c 
evidence, A has nevertheless committed the offence defined in this section, and 
is punishable accordingly. 


(c) A, a police officer, whose duty it is to prevent robbery, abets the com- 
mission of robbery. Here, though the robbery be not committed, A is liable to 
one-half of the longest term of imprisonment provided for that offence, and also 
to fine. 

{d) A abets the commission of robbery by A, a police officer, whose duty 
it is to prevent that offence. Here, though the robbery be not committed, B 
is liable to one-half of the longest term of imprisonment provided forthe offence 

of robbery, and also to fine. 


SYNOPSIS 

1. Analogous law. 6. Abortive attempt to give bribe. 

2 . Principle. 7. Paragraph 2. 

3. Meaning of words. 8. Deterrent punishment for abetment of 

4. Relative scope of Secs. 115, 116 and 117. bribery. 

5. Abortive abetment. 
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1. Analogous law.— This section is really a continuation of the last, the 
two together exhausting abetment not followed up by the offence abetted. 

2 Princiole. ^This section discrimmates between the peace-officers 

and the public, the abetment of the former being regarded as doubly penal. 
The reason for this difference is obvious. If the 

iiwfor tampeiinff with those whose duty itis to prevent crime, 3t will be difficult 
to^aintain^thathigh standard of integrity and honesty which 

of the public that peace-officers should possess. The chanced penalty, it will 
be X^ved applies only to public servants -whose duty is to prevent tlie 
cLmission k^sLh offence’ public servants fall mto the general 

category. 

3 Meanine of words.- “Abets an offence punishabUwith imprisonment,” 

i e as a s^s^^ve and not as an alternative sentence. Offences P'^’^h^ble 
i.e. as a suDstan i ^^cluded thouo’h the sentence of imprisonment would 

with fine only aic ^a^ent of fine. '^Offence be not committed 

even then be awarded ^ ^ melffing of which frr^Scc. 109). ‘W express 

tn corisequence of the /j igS, 130, 132, 134 and^ 136. “Whose duty is to 

provision made , ?• .S' e g. a civil surgeon is a public servant, 

C hi IfnraT^i-el’ltnfqu^ prevent the conunission of such 

offences.^ 

_ , . 115. 116 and 117. — The wording of See. 116 

4. -While the latter applies where the offence abetted 

is similar *° f im^sonment* for life, the former applies where the 

is punishable with ^ ? imprisonment. If a class of persons exceeding 

offence abetted is Sec. 117 would be applicable. If the 

te^ be ^ offence is not committed in consequence of the 

offence abetted bt , ’ ^ under See 116 would be only a quarter of three 

years, that is to . y , public or a class of persons exceeding ten to commit 

Hence one who abets th^^^ See. 117 rather than under Sec. 116. In othcr 

theft ^ is found guilty of a criminal act which is punishable under 

words, whcic a p Penal Code, he may be convicted under both the 

s'Ttioit^' b™t\ro^uid be punished only under that section which imposes the higher 
penalty.® 

Abortive abetment.— An abetment that fails in its puiyose is not 
visited in Uw by the same rigour as one which fulfils its purpose. Such a case 
■ L Tint onlv when no offence is committed m consequence of the crime, 
biU aUo wh.-n tlu offence committed is not the offence abetu-d though it inay 
bt! ^orc heinous, but inasmuch as the abi^ttor cannot be held accountable 

f \ it is not the full measure of hisreponsibihty. But inasmuch as such 

m abetment may have led, though distantly to the commission of diat crime, 
U is laid down that he shall be liable to onc-fourth of the punishment pi ovidcd 
foi the off<-ncc he had abetted. Such was held to be the case of one who had 
abu tted the offence of bigamy on the part of a woman whose husband was alive. 


1 Ram Nath Surma Biawaa, 21 W. R. 9. Bom. 452 at p. 453 ; 41 Gr. L.J. 183 

2. Subs, by Act 26 of 1955, Schedule. 185 I. G. 413 (2) : 41 Bom. L. R. 980. 

S. Emperor r. J.Avji Mandan, A. I. R. 1939 4. Sanwar, 10 S. L. R. 171. 
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6- Abortive attempt to give bribe— The section makes an abortive 
attempt at giving a bribe an offence from the point of view of the person 

who offers the bribe. ^ 

The words “if that offence be not committed” arc inapt and may lead 
to difficulty in construction. Suppose, for instance, that a man abets the! 
on the road2 and the person abetted commits theft m a budding. Is the 

abettoi liable to the penal conscquencesofthissection or f 

has been held that in such a case the two offences are distinct and that 
the abettor is not liable under Sec. 109. But an offence confuted does 
not b-come a different offence from the offence abetted merely because it 
is punishable under different section. As observed before, if the two are sub-- 
stmlially one, then the abettor is liable for the offence committed, and he cannot 
say that because the offence he has abetted fell under one section, 
committed falls under another section, therefore the two offences are dtffv-ient 
foi^c purpose of his punishment. The question has been alre^.y discussed 
at some Y. u?th and reference must be made to it for the purpose of a scertammg 
wh -ther the offence committed was committed in consequence of the abetrnent, 
rnVwheJhcr the offenr^ommi tied is the same as the offence abetted wtthm 

the meaning of this section {see See. 109) . 

7. paragraph 2.— Turning now to the second clause, it will be 
observed that ^the public servants there spoken of are not all public 
servants arthat te rn is defined in the Code. The object of the clause is to 
’ provide for enhanced punishment only if the persons 

Obicc. of .he see- Letting or abetted is “a P-^Hc servant who^ c uty U i^o 
lion to provide for prevent the commission of such offence, that ^ y* 

enhnneed punish- abetment is of a public sei vantwhosc duty as sucl^uD- 

ment. y servant is to prevent the commission of the very offence 

“ IS. 

prevent the offering of bribes. It not h ty t p citizen to do 

'sueb offence of bribmganc further th^tit^ the ^ commission 

what he can to feep Weadily supposed to which this latter 

of any o^nce whatever. .Ga^^^L^rinstalcefit is the duty of a custom- 
half of the section ccLnue in ihc way of smuggling, and 

house officer toP--nt fraud >1?^ such a fraLwould be abetting 

consequently, servant whose duty i t is to prevent the 

tlic oonmiss.on o^an ^ by^ ^ attempt to bribe the civil surgeon 

commission ^ r ^^nishment was that laid down in the first paragraph, 

dre proper au^TtcT^ offer of a bribe made to a police officer, for 

The same rule woulc. PP ^ ™ which it is the duty of a police officer 

t^pJcvcL’!” lUushaVons (a) and (6) consequently fall under the first clause 


1. Qazi Rahimullah d. Emperor, A. I. R- 

1935 Pesh. 26 at p. 27: 36 Gr. L. J. 26; 
see also Emperor o. Phul Singh, 
A.I.R. 1941 Lab. 276: I. L. R. (1942) 


Lah.402 : 42 Cr. L. J. 636. 

2. Section 937. 

3. Section 380. 

4. Ram Nath Surma Biswas, 21 W. R. 9 
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while Ills, (c) and (</) are instances of the operation of the 
second clause. As this section applies also to special or local 
laws,^ it has a wider application than the Code of which 
it is a part. Consequently, a pleader who send a printed 
circular to the other pleaders inviting them to sent him 
cases offering to share with them his fee in the case, was 
held to be guilty of abetment of an offence under Sec. 36 of the Legal Practi- 
tioners Act, and therefore, punishable under this section.® 


Illustrations (4 
and (6) fall under 
first clause while 
(r) and {d) fall 
under second clause. 


8. Deterrent punishment for abetment of bribery. — >There seems 
tobenodoubt that offences of bribery or abetment of bribery rarely come to light 
and further that where such an offence is proved beyond all reasonable doubt, 
the perpetrators thereof must be visited with deterrent punishment. Where 
the obi^t of the bribe-giver was to secure a lenient assessment of income-tax in 
the return for the bribe which he was offering to the Income-tax Officer, he 
is not entitled to any lenient consideration.® 


117 . Whoever abets the commission of an offence by the 

public generally or by any number or class of per- 
sons exceeding ten, shall be punished with impri- 
sonment of either description for a term which 
may extend to three years or with fine or with 

both- 


Abetting commis- 
sion of offence by 
the public or by 
more than ten 
person. 


Illustration 


A affixes in a public place a placard instigating a sect consisting of more 
than ten members to meet at a certain time and place for the purpose of attack- 
ing the members of an adverse sect, while engaged in a procession, A has commit- 
ted the offence defined in this section. 

SYNOPSIS 

PRACTICE AND PROCEDURE 

4. Procedure. 

5. Proof. 

6. Charge. 

1. Analogous law. — -This section stood as Gl. 93 in the Draft Bill 
which contained the following additional illustration*: 

“(6) A inserts in a newspaper an article advising soldiers to shoot 
every commanding officer who uses them harshly. A has committed 
the offence defined in the clause.** 


1 . Analogous law. 

2. Principle. 

3. “Abets.** 


Two objections were taken to this clause: (i) that it was too vague and 
would lead to malicious prosecutions; unless the instigation be confined to 
some overt acts like the illustration; and («) that the number “ten** was 
arbitrarily fixed. It was said that the substitution of the words “or any 
class of persons** should be an improvement. The force of the first objec- 
tion was conceded, and the Commissioners recommended that “it may be 
most expedient to define the manner of instigation by the terms used in 


1. Section 40. 3. Taj Kban o. State, A. I. R. I9.j7 Raj. 

2. Purbati Gharan Chatterji, I. L. R. 7 All. I at p. 5 : 1957 Gr. L. J.9G. 

498 at p. 504 (P. G.). 4. Clause 98 (now Sec. 114). 

I. P. C.— 117 
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Cl. 113 (now Sec. 124-A) relating to attempts to excite feelings of dis- 
affection to the Government of such terms as may be settled when, that 
clause comes under oonsideration'*.' This suggestion was not, however, 

aoceded to. 

2. Principle.— The definition of abetment does not require that 
the persons abetted should be a defined and not be a fluctuating body of 
men. This section proceeds on the same assumption. Consequently, one 
may be punished for abetment though the prosecution may be unable to 
point to the men abetted. Such persons may be the pnhlic , » 
which means as it has been defined to include, any class of the P^bli 
or any community’’.^ It is not necessary under this section that the 
offence abetted should be committed in other sections. 

It will be observed that the abetment under this section involves the 

commission of an offence “by any number or class of persons exce^ing^^^^^^ 

who must commit the offence collectively and not individually. Where, for 
instance, the prisoners abetted 12 coolies in breaking their separate contracts 
it was held that inasmuch as each breach of contract was a separate offence 
under Sec. 492 by each coolie, the abetment of such breach could not be 
ounished under this section, notwithstanding that more 
broke their contracts in consequence of such abetmeiU. ““ 1 I 3 

Sec. 117 (abetment) does not necessarily involve an offence under Sec.^ 143 

?un awful assembly). Section U 7, Penal Code, does contemplate the abet- 
ment of the commission of an offence by the public generally, or by any 
“umber or class of persons exceeding ten, it does not necessarily follow that 
the offence is to be committed by all the ten or more persons at one 
same time or that there should be an unlawful assembly, (For comparison 

of Secs. 115 and 117, see notes Sec, 115.) 

railway line in the event of a strike has been held to be 

PRACTICE AND PROCEDURE 

section* is^hrstmTaT^n^ 

be tried as a summons case.^ 

5. Proof.— The points requiring proof are— 


( 1 ) 


the accused had abetted; 


l. 

2 

3. 

4. 


5 , 


First Report, Sec. 205. 

Section 12. „ 

Queen V. Mahesh Chunder. 3 W. R. Cr. 

13 at p. 24, 

Aeha Nazar Ali Sultan Muhammad «. 
Emperor. A. I. R. 19^1 Sind 186 at p. 
188 :43 Cr.L.J.68iI, L. R. (1941) Kar. 
352: 196 1.0,751. 

Emperor Pfrimal Ghattcriee, A. I. R, 


6 . 


7. 


1932 Gal. 760 at p. 761 1 1. L. R- 60 Gal 
327 : 34 C. L. J. 78 : 140 I, G. 787. 

S. Subramania Ayyar v. Emperor, A.l.R. 

1933 Mad. 279 at p. 279 (1) : 34 

Cr. L. T. 524. 

Narasinha Narayan Chandur ». Emperor, 
A.t.R. 1931 Bom. 199 at p. 199 i 33 Bom. 
L, R.353 t32 Cr. L. J. 718 1 131 1. G. 

472 » 
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Abetment 



(2) the commission of an act; 

(3) which was an offence under the Godcf or any special or local 
law;* and 

, (4) that the persons abetted were at least 11 persons* or the 

public generally.^ 

6. Charge.— In framing the charge the following form may be 
adopted: 

“I (nam« and office o/ or hereby charge you {name of the 

accused) as follows: 

‘‘That you on or about the day of— — at abetted the commis- 
sion of offence of by numbering more than ten persons {or the public 

generally) by {state the act done by accused in instigation), and thereby committed 
an offence punishable under Sec. 1 17 of the Indian Peanl Code, and within 
my cognizance {or the cognizance of the Court of Session), 

“And I hereby direct that you be tried on the said charge (and by the 
said Court in case of committal).*’ 


It may or may not be a duplication to frame a charge under Sec. 50 
read with Sec. 117 as well as Sec. 120-B, but there can be no objection 

to it.* 


There is no substance in the contention that it is not permissible to 
frame a charge of conspiracy when the matter has proceeded beyond the 
stage of conspiracy and that in pursuance of it offences have actually been 

committed. 


The offence of conspiracy is an entirely dependent offence and though 
other offences are committed in pursuance of the conspiracy the liability 
of the conpirators for the conspiracy itself cannot disappear, ia the Indian 
Penal Code, as originally enacted, conspiracy was not an offence. bee- 
tion 120-B which makes criminal conspiracy punwhable was added by the 
Indian Criminal Law Amendment Act, 1913 (8 1913) along with Sec. 120-A, 

Section 120- A defines conspiracy and Sec. 120-B provid^ for the punishment 
for the offence of conspiracy. Criminal conspiracy as defined in bee. 12U-A 
consists of an agreement to do an illegal actor an agreement to do an act 
which is not illegal by illegal means. Section !20-B provides that whoever is a 
party to a criminal conspiracy to commit an offence punishable with death, 
impnsonment for life or rigorous imprisonment for a term of two years or 
upwards shall be punishable in the same manner as if he has abetted such 
offence unless there was express provision in the Code for the punish- 
ment of such conspiracy. Criminal conspiracy was, however, not an unknown 
thing before the amendment of the Indian Penal Code in 1913. But what 
the amendment did was to make that conspiracy itself punishable. The idea 
was to prevent the commission of crimes by, so to speak, nipping them in 


I. Ganesh Waraan Joshi, I.L.K. 55 Bom.233; Saksena, A, I. R. 1930 Oudh 497. 

also Konda Satyavatamma t». Emperor, 2. Ganesh Waman Joshi, 

A. I4 R. 1932 Mad. 371 : I. L- R. 55 Mad. 3. Tarapada Mitra, A. I. R. 1933 Cal. 603 

90 I 32 Cr. L.J. 1131 i.Joti Prasad Gupta, at p. 604 : 37 C. W. N. 426 : 145 I. C, 

A. I. R. 1932 All. 18 I I. L. R. 53 All. 814 i 34 Cr. L. J. 1073, 

62 4i 33 Gr. L. J. 326, contra Mohan Lai 
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the bud. But it does not follow that where crimes have been committed the 
liability to punishment already incurred under Sec. 120-B by having entered 
into a criminal conspiracy is thereby wiped away. No doubt, where 
offences for committing which a conspiracy was entered into have actually 
been committed it may not, in the particular circumstances of a case, be 
desirable to charge the offender both with the conspiracy and the offences 
committed in pursuance of that conspiracy. But that would be a matter 
ultimately within the discretion of the Court before which the trial takes 

place.^ 

118. Whoever intending to facilitate or knowing it to 

be likely that he will thereby facilitate the 
offence coHimission of an offence punishable with death 

punishable with qj- niprisonment for life], 

death or imprison- 
ment for life* 

voluntarily conceals, by any act or illegal omission, the ex- 
istence of a design to commit such offence, or makes any repre- 
sentation which he knows to be false respecting such design, 

shall if that offence be committed, be punished with impris- 
* onment of either description for a term which 

may extend to seven years, or if the offence be 
not committed, with imprisonment of either 
description for a term which may extend to 
three years, and in either case, shall also be 

Illustration 


ff offence be coni- 
mitied ; 

if offeocc be not 
coromitted. 

liable to fine. 


A knowine that a daooity is about to be committed at B, faUely 

tn facilitate the commission of the offence. A® ^ 

pursuLnce of the design. ^ is punishable under the sect.on. 

SYNOPSIS 


1. Analogous law. 

2. Scope. 

3. Principle. 

4. Meaning of words. 

5. Criminal concealment when penal 

6. Criminally false representation, 


7. Concealment by an act or illigal orois- 
aion. 

PRACTICE AND PROCEDURE 

8. Procedure. 

9. Proof. 

10. Charge, 


----- w 

, A law The concealment of a design to commit an 

ff ^^fitufes an abetment, within the meaning of Sec. 107, and such 

“berment Ts an offneoe when the person making the concealment was 
under legal obli gation to disclose it. 

1 State of Andbr. PradesU .. Chcen.alap.ti 2. Subs, by Act 26 of 1955 Sec. 117 and 
' Oaneibwara Rao. A. 1. R. 1963 S. C. Schedule, for •■Iran.port.tlon for life 

1850 at pp. 1864. 1865, 1866. (w. »• 1-1-56)- 
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For persons who are under such obligation, see Sec. 44 of the Code 
of Criminal Procedure. 

2. Scope. — This and the next two following sections deal with oon" 
cealment previous to the commission of an offence. Subsequent concealment 
is penalised by Secs. 202 and 203. The former are directed to the tfeveniion 
of crime, the latter to punishing them. 

3- Principle. This and the next two following sections deal vlth 
the law of criminal concealment— the essence of the crime consisting in the 
facility thereby given to offenders for the perpetration of crime. This 
section recognises concealment as of two kinds : {a) concealment by missepre- 
sentation, and {b) concealment by non-disclosure. The former affects the 
public generally, the latter only affects those upon whom it lies to make 
the disclosure. All the three sections only apply to offences punishable 
with imprisonment. They exclude those which are punishable with fine only. 
And, as the sections make it clear, the concealment to be criminal must be 
intentional or, at least, with knowledge that it will thereby facilitate the 
commission of crime; 

4. Meaning of words. — ^^Thereby facilitate the commission of an offence**. 
The offering of facility may in itself constitute abetment. When it is so, 
the offender may be liable as an abettor. ^*Coftceal** means conceal from 
the public servants entrusted with the duty of preventing offences. A Sub- 
Inspector of Police aware of an impending dacoity may conceal the fact as 
much from his subordinates as he may conceal it from his superior officers 
who direct and control him in his executive duties. ^^The existence of a design** 
which does not necessarily mean a plot. But it must be something more 
than a mere mental determination to commit a crime. But the expression 
of that determination converts it into a design. **Any representation 
respecting such design**, A representation is a categorical statement of fact. 
It is not a mere expression of opinion. But the form is immaterial, if it was 
a representation, though it was expressed in the form of an opinion. **lf 
that offence be committed^** the test of identity being its essential character rather 
than the section of the Code. 


5. Criminal concealment when penal. — This and the next two 
following sections deal with the law of criminal concealment as a branch of 
the law of abetment. As the liability in such cases may as much depend upon 
false representation as an illegal ombsion, the highly penal rules here laid 
down require strict cons'ruotion. The subject of concealment as Created in 
the section may consist of (a) false representation, {b) an act, or (r) an illegal 
omission. 

6. Criminally false representation.— So far as the question of false 

representation is concerned, the section affects the public generally. For 
no one has a right to demand another to speak, but if he speaks he has no 
right to speak falsely. But however much may a false statement be reproba- 
ted by morality, law has no power to punish it as such. It visits a false 

speaker with its penalty, if his falsehood has deceived some one 'or if at anv 

rate it was mtended to cause deception on a subject affecting public peace. 
And even then it makes allowance for thoughtless lies spoken on insufficient 
data and with no ulterior object in view. The statements which law regards 

Every false suteoreat known to be false; (*) they must 

if criminal— Test. . respecting a design and the hall-mark of 

onminal is stamp on them; (c) they are made with 
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Representation must be 
false to the knowledge 
of the maker. 

intent to facilitate^ 


intent to facilitate or knowing it likely that he would thereby faoilitate the 
iommi«ion of an offencl punishable with death, or imprison- 
ment for life. Consequently, it is not every false statenient that is carnal. 
To be criminal it must answer the requirements of the above tests. V* 

the Hrst place, what is representation? As remarked (m para. no. 4 « 

is not a mere expression of opinion or the statement of a probable contingencira 
or the suggestion of a possible hypothesis. It must be a categorical .aMertion 
at least an assertion having that affect, whatever may have been its form 
Suppose, for instance, in the illustration appended to the section, ^ w"* 
to say to the Magistrate, “I hear that the dacoity rumoured to be committed 
at B will be committed at C”— the statement may be perfectly innocuous 
itself, for 4 may be merely giving expression to hearsay, or he may e 
adroitly suggesting to the Magistrate the relaxation of his 
so that the dacoity may more easily be committed. In the former case the 
statement would not amount to a representation at all, though in the later 
case it wil 1 be a representation within the meaning of this section. 

The faot that a representation is made is not en^gh; it must be 

false to the knowledge of the maker. This will exclude 
the repetition of an idle rumour, of what is no more 
than an intelligent anticipation of a likely even^ 
Lastly, the false representation must be made with 
intent to tacimate, or knowing it likely that he will thereby facilitate the 
commission of an offence. It is this element that tincture, ‘he conceal- 
ment with criminality, as it facilitates the perpetration of 

its prevention difficult. As, however, the "hject of law is to prevent the 
commission of serious crime, the last requisite confines the operation of the 
rule to offences punishable with death or imprisonment for Iite. 

7. Concealment by an act or illegal 
the concealment by any act, oases are "“ceivable when the^auffioriti^ 

”rken^Ut‘e^et:J.lt tU 

the result be any applicable alike to all, whether public servants 

the rule is the “f,fe i omissions the rule is different, for the 

or otherwise. B ^ligation to ^furnish the authorities with inforination 

public are ““der no obligati^^^ specified in Sec. 44 of the Code of 

concerning offen ^ th offences it is the duty which the public share 

Criminal Magistrate and others to inform the authorities 

equally with the commission of, or of the intention of 

P«soD. omi.ting to any other person to commit” them.* ViUage hea^ 
comply with itatutory accountants, landholders and every officer emplo- 

obligaiion are guilty Collection of revenue or rent of land on 

of illegal omission. Government or the Court of Wards are 

similarly enjoined with the duty of communicating to the nearest Magistr^ 


1 . 


The offences here specified are 
Secs. 121—126, 130, 144, 145. 147, 148, 2. 

302—304, 382, 392—399, 402, 435, 436, 


449, 450, 456, 460. 
Section 44, Gr, P, C< 
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or to the ofHcer<in>charge of the nearest police station any information, 
which he may obtain respecting the commission of or intention to commit 
in or near their village any non-bailable offence or any offence punishable 
under Sec. 143,145, 147 or 148 of the Code and of certain other offencei 
committed or intended to be committed at any place out of India near such 
village.^ In such cases then; there is on the part of the persons so named 
a further statutory obligation to assist the authorities in the manner and to 
the extent therein required. Persons who omit to comply with such statu* 
tory requirements are then guilty of illegal omission for which they may be 
liable under this section, if it is prompted by the intention or knowledge 
of facilitating the commission of those offences; and if the omission was 
made ‘^voluntarily’*.* 

As regards the police and Magistrates within their jurisdiction their 
duties are more extensive, and as they are specially retained for the preser- 
vation of peace and suppression of disorder, their -responsibilities are com- 
mensurately far greater. Butin both cases the test is, the same, namely, 
whether the concealment was wilful and whether it w&s made with the 
intent or knowledge of thereby facilitating the commission of the offence. 
The fact that the omission was likely to facilitate the commission of the 
offence is material and must be clearly established.® Added to it must be 
established knowledge of the design and knowledge of the value of its 
suppression. 

PRACTICE AND PROCEDURE 

8. Procedure. An offence under this section is non-bailable, if tlie 

offence* concealed is committed, otherwise the offence is bailable. In other 
respects the procedure is the same as in the case of the offence abetted. 

9. Proof An offence under this section requires proof of tlie fallowing 

particulars : 

(1) the existence of the design to commit an offence; 

(2) which offence was one punishable with death or imprisonment 
for life; 

(3) that accused concealed the existence of such design — 

(aj by his act, or 

(b) by an illegal omission, or 

(c) by his knowingly making false representation; 

(4) that the concealment was made voluntarily; and 

(5) intending thereby to facilitate or knowing that he would 
thereby facilitate the comission of such offence; 

to which may be added the aggravating circumstance; 

(6) that the offence concealed was committed. 

1. Section 45, Cr. P. C. No one U however 2. Jhugroo, 4 W. R, 2 . 

bound to report a case of bribery ; 3. Kcsrce. (1836) 1 Agra 3]. 

Malik Daud, (1887) P. R. No. 30. 
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10. Gharg<^,— The following is an appropriate form of a charge under 
this section: 

“I {name and office of Magistrate, etc) hareby charge you {name of the 
accustd) as follows : 

“That you, on or about the— day of 

of facUitating or with the knowledge that you will ‘hereby facilitate the 

commission of the offence of {specify the act) {or omit to do— —specify the 

omission) to conceal the existence of the design to commit the 

and thereby committed an offence punishable under Sec. 118 of the Indian 

Penal Code, and within my cognizance (or the cognizance of the Court o 
Session). 

‘‘And I hereby direct that you be tried on the said charge {or in the 
case of committal by the said Court).*’ 

119. Whoever, being a public servant, intending to facili- 
tate or knowinj; it to be likely that he will 
Public se.yam con- thereby facilitate the commission of an offence 

“mmft offence which it is his duty as such public servaut to 

prevent, 

voluntarily conceals, by any act ^r illegal omi^, the 

design, • t. j *.i 

if the offence be committed, ^ be , 

imprisonment of any ^^^^extend to 

ii offence be com- offence, for a term which may extend 

oSUllol .h. olWch 

as is provided for that offence, or with both. 

if |£f S top7iL»n' 

offeocc be ment tor iiiej, .viovr to ten 

tion for a term which may extend to ten 


shall, 


punishable with death, 

etc.; 

years : 

or, if the 

if offence 
committed. 


be not 


offence be not 

with imprisonment of any description Provided 
„ one... - for the offence for a term which may extend to 

:ommiucd. , Innc/est term of such imprisonment, or witn 

rhS .l’i. proved for .he oflenee, or »i.h bo.h. 

Illustration 

officer of po^ 

ZZ:Z\:m:::i:Zy. ouTus m g^e sucb mformadou wdb iment 

(w. e. f. Ist January 1956). 


1. Subs, by Act 26 of 1955, Sec. H7 and^ 
Schedule, for “transpo rtation for lif?'* 
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to facilitate the commisiion of that offence. Here has, by an illegal 
omission, concealed the existence of S’s design, and is liable to punishment 

according t-> the provision of this section. 


SYNOPSIS 

PRACTICE AND PROCEDURE 

Procedure, 

Proof. 

Charge. 

is a class section and applies only 

- • « • .A ^ ^ ^ _ A ^ 


4. 

5. 

6 . 


1 , Analogous law. 

Z, Principle. 

3, Conviction under See, 119 but charge 
under Sec. 409, legality of. 

1 Analosous law, — This section « w.™ — ^ rr - 

to public servants whose duty it is a, such publ.c servants to prevent the 

suppression of ofifences. Otherwise the section is the same as Sec. 1 18. 

2 Principle.— The section is the adaptation of Sec. 118 to public 
servants It prescribes an enhanced penalty applicable to the case of public 
“Jvanis' whose duty it is, as such public servants to prevent the commission 
of the offence the design to commit which they conceal. 

The liability of the public servants is under this section circumscribed 
Ihe ^ . y graver consequence of this section if they 

by their duty. They on^yj^^^ ». .V MWr dut^ to prevent. The 

me" nTng "of thfs phrase has already been set out under the last section. 

1 Conviction under Sec. 119 but charge under Sec. 409, legality 

3. . convicted of an offence without a charge unless it is 

of.— No person can 237 or Seo. 238 of the Code of Criminal Procedure. 

acase faUingunder Sec. 2^^^^^ charge is thus permissible, it is 

Even incases Question of prejudice because the accused is 

necessary to guard agai ^ , accuraev the exact nature of the charge 

h-'^h ‘L^"s° KoY^i^to'^be coii^icted. If the facts are such as to give the 
ofwh.ch he . s going offence for which he is going to be convicted though 
accused ® j* - ouestion of prejudice may not arise ; but the Court 

not charged with i , itself that the accused was not misled in his 

should . and^409 of the Penal Code are in different chapters 

The 4re^^^^ oUoth the offences are not Ae same. A 
Sec 409 obviously therefore cannot cover any of the ingredients 
oharge unde j. of being a public servant which by itself is not an 

except the ingredients ol_bemga^p by Sec. 237 or 

S 238 of tL Code of Criminal Procedure When the facts constituting 

Sec. 238 ot ^ Penal Code were not stated in the 

nor was ihe Reused, at any time, put on notice of the same, 
charge-sheet nor was tn 499 disproved, 

and the charg taken by surprise for an offence under Sec. 1 19 

I'i^dTon^ttedltreund^ wUho"ura charge for such a conviction is against 

law.^ 

PRACTICE AND PROCEDURE 

4 Procedare.— An offence under this section is non-bailable if the 
4. if it is punishable with death or imprison- 

^ent^fo^X lffe otherwise it is bailable.^ It is rovnixahle and compoundable 

1. Saifuddin Ahmed Khan, In re, (1957) 509. , yvTTT of 192’ 

2 Andh. W. R. 298 : 1957 M. U J. (Gr.) 2. StcUon 159, Act XVIU of 192 , 


j. P. C.-118 
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if the offence abetted is so, and it is triable by the Court by which the 
offence abetted is triable. 

5. Proof. — The facts necssary to establish an offence under this seotion 
are the following : 

(1) The existence of the design to commit an offence; 

(2) that the accused was a public servant; 

(3) that it was his duty to prevent the commission of that 
offence ; 

(4) that he concealed the existence of such design — 


(c) by this act> or 

(6) by bis illegal omission, or 

(f) by his knowingly making false representation; 

(5) that the concealment was made voluntarily; 

(6) that the accused thereby intended to facilitate^ or knew that he 
would thereby facilitate the commission of such offence, to which 
may be added the aggravating circumstance if the facts warrant it ; 

(7) that the offence concealed was committed. 

6, Charge. — The charge under this seotion should be framed on the 
same lines as a charge under Sec. 118, the following clause being added: 

“That you on or about the day of at being a public 

servant whose duty it was to prevent the commission of the offence of with 

the intention of facilitating, etc.” 

120- Whoever, intending to facilitate or knowing it to be 

likely that he will thereby facilitate the commis- 

,0*^“ commU offence sion of an offcncc punishable with imprisonment, 
punishable wilh voluntarily conceals, by any act or illegal omis- 

imprisonment- existence of a design to commit such 

offence or makes any representation which he knows to be false 

respecting such design, 

shall if the offence be committed, be punished with impri- 
sonment of the description provided for the 
if offence be com- offcncc f or a term which may cxtend to onc-fourth 

• and if the offence be not committed, to one- 

eighth of the longest term of such imprisonment, or with 
^ such fine as is provided for the offence, or 

with both. 


if offence 
cammitted. 


be not 


SYNOPSIS 


1 AcaTogous law. 

2. Prooedure and proof. 


3. Charge. 


1. Analogous law. — This section b complementary to Sec, 118 which 
applies only to offences punishable with death or imprisonment for life. 
This section extend* the same rule to offences punhhablc with imprisonmeet. 
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All offenoes; save only those punishable with a fine> are thus included in 
the two sections. The offences so excluded are too trivial to require preven- 
tion by such drastic rules. 

2 , Procedure and proof. — The procedure relating to an offence 
under this section is exactly the same as in the case of the offence abetted. 
The evidence must establish the same points as in a case under Sec* 118 
except thatr instead of proving that the offence ooncealedj was punishable 
with death or imprisonment for life* it must be proved that it was punishable 
with imprisonment. 

S. Charge.— The charge should similarly follow the wording of the 
form set out under Sec. 1 18. 




fctlAPtER V-A 
ORDINAL CONSPIRACY 

I20-A. When two or more persons agree to do, or 

Definition oi cri- caUSe tO be donC 

xcinal coofpiracy. 


(1) an illegal act, or 

(2) an act, which is not illegal by illegal means, suth agree- 
ment is designated a criminal conspiracy : 

Provided that no agreementfexcept an agreement to commit 
an ofTenc^ shall amount to a criminal conspisacy unless some 
act besides the agreement is done by one or more parties to such 
agreement in pursuance thereof. 

Explanation , — It is immaterial whether ^he illegal act is the 
ultimate object of such agreement, or is merely incidental to 

that object. / ‘ 

SYNOPSIS 


1. Analogous law. 

2. English law. 

3. American law. 

4. Difference between English law and 
Indian law. 

5. Principle. 

6. Meaning of words. 

7. Scope. 

8. Scope of conspiracy. 

9. Conspiracy. 

10, Conspiracy fnen« rta. 

1 1 , Conspiracy — Sentence. 

12. Single conspiracy. 

13. Distinction between conspiracy and 
other offences. 


I, Analogous law. — This chapter 
was entacted by the Indian Criminal Law 
is explained by the following Statement of 


14. Distinction between Secs. 120-A and 
34, 

15. Distinction between offence of criminal 
conspiracy and offence of abetnocDt 
by conspiracy. 

16. Criminal conspiracy. 

17 ^ Conspiracies punishable under the Code. 

18. Esseirtials of criminal conspiracy : 

Agreement. 

Act illegal. 

Means illegal. 

Overt act. 

19, Explanation. 

20. Proof. 

21, Proof of criminal conspiracy. 

comprising Secs. 120-A and. 120-B 
Amendment Act, 1913.^ Its scope 
Objects and Reasons^ : 


2. QaztiU of India, 1913, Pt. V. p. 44, 


G (940) 


1. Aci VIII of 1913. 
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^^The sections of the Indian Penal Code which deal directly with 

the subject of conspiracy are those contained 

Statemeat of Objects in Chapter V and Sec. 121-A of that Code, 
and Redons to the Under the latter provision, it is an offence to 

Amendment Act. 1913. conspire to commit any of the offences punish- 
able by Sec. 121 of the Indian Penal Code 
or to conspire to deprive the King of the sovereignty of British India 
or of any part thereof or to overawe by means of criminal force or 
show of criminal force^ the Government of India or any Local 
Government, and to constitute a conspiracy under this section it is 
not necessary that any act or illegal omission should take place in 
pursuance thereof. Under Sec. 107 abetment includes the engaging 
with one or more person or persons in any conspiracy for the doing 
of a thing, if an act or illegal omission takes place in pursuance of 
that conspiracy, and in order to the doing of that thing. In 
other words, except in respect of the offences particularised in 
Seo. 12LA conspiracy per se is not an offence under the Indian 
Penal Code. 

“On the other hand, by the common law of England if two or 
more persions agree together to do anything contrary to law, or to 
u9e unlawful means in the carrying out of an object not otherwise 
unlawful, the persons, who so agree, comoiit the offence of con- 
spiracy. In other words, conspiracy in England may be defined as 
an agreement of two or more persons to do an unlawful act or do a 
lawful act by unlawful means, and the parties to such a conipiraoy 
are liable to indictment* 

“Experience has shown that dangerous conspiracies are entered 
into India which have for their object aims other than the com- 
mission of the offences specified in Sec. 121»A of the Indian Penal 
Code and that the existing law is inadequate to deal with modern 
conditions. The present Bill is designed to as similate the provisions 
of the Indian Penal Code to those of the English law with the 
additional safeguard that in the case of a conspiracy other than a 
conspiracy to commit an offence some overt act is necessary to bring 
the conspiracy within the purview of the criminal law. Ihe Bill 
makes criminal conspiracy a substantive offence, and when such a 
conspiracy is to commit an offence punishable with death, or rigorous 
imprisonment for a term of two years or upwards, and no express 
provision is made in the Code, provides a punishment of the same 

nature as that which might be awarded for the abetment of such an 

offence. In all other cases of criminal conspiracy the punishment 
contemplated is imprisonment of either description for a term not 
exceeding six months, or with fine, or with both.“ 

This definition in this section is taken from that formulated by Lord 
Brampton,* who defined a conspiracy thus : “If two or more persons agree 
together to do something contrary to law, or wrongful or harmful towards 
another person, or to use unlawful means in the carrying out of an object 
not otlierwise unlawful, the persons who so agree commit the crime of con- 
spiracy.” The gist of the offence here separated and enlarged is implied in 
the offence of abetment as defined in Seo. 107, “secondly” but this chapter 
is justified on the ground that cases occur which could not be punished as 


I. Quinn p. Lentham, (1901) A, C. 495 at p. 528 
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those of abetmeat which naturally implies a closer connection between the 
criminal and the crime. 


2. English law. — As the avowed object of the Leg^lature in enacting 
this chapter was to assimilate the Indian to English criminal law with an 
additional safeguard that the conspiracy must be followed up by an overt 
act» it will be instructive to see in what light the English Common Law 
views the offence of criminal conspiracy. 


Conspiracy is an offence peculiar to the English Jaw and its present 

form has been gradual and marks three distinct stages 
»• in its evolution. In its first stage (A.-D. 1290 — A. D. 

Law!^ ommon the ofFencCf though formulated at common law, 

appears to have been confined to a conspiracy to 
obstruct or prevent or defeat or delay justice^ or to exhort under colour of 
office, and even as such it remained without any adequate sentence. The 
offence, however, assumed a more concrete form in A. D. 1611, when in a 
decided case,^ it was for the first time settled that the agreement for a conspi- 
racy was indictable as a subtantive offence even when nothing had been 
done to execute it. The third and final stage in its development was 
reached some years later in A. D. 1665. 


Then the Judges declared that “all confederacies whatsoever wrong- 
fully to prejudice a hired person are highly criminal*’. ® 

This has since been held to include all combinations which involve 
violation of the private rights of individuals, which, if done by a single 
person would give a civil though not a criminal remedy against the delin- 
quent. Sir Robbert Wright tWnks that the inception of this deyelopmeiU 
may be traced to the misunderstanding of a leading case by Hawkins® which 
led to a crop of cases without adequate examination of the data upon which 
it was founded. He analyses the decisions to show that, as a general rule, 
a combination to injure a private person is not criminal unless the means 
to be employed are criminal, that is, in other words, conspiracy as such is 
not punishable save when it is a conspiracy to commit a crime. Modern 
legal opinion indorses this view, but against it therejds the accumulated 
weight of decided cases® though they are by no means unanimous, some still 
confining the operation of the rule to conspiracy to commit an offences. 
The English parentage ascribed to this chapter, so far as it relates to the 
conspiracy to do an illegal act or by ilegal means, > consequently of doubt- 
ful legality and policy. 


1, Poulter's cases (ICll), 9 Co. Rep. 55; 
Kinoerslcy, (1749) I Stra. 93, cited per 
Wright on Oon$pifaey BneyelopMdia of 
the Latoi of Bnglandt tii Conspiracy. 

2, Hawk, Pita* of th* Orown, Bk, 1, C. 72, 
Sec. 2. 

3. Starling, (1665) Sid, 174, cited per Wright 

on Oonepifacyt at pp. 37—43, 

4. Rowland, (1851) 17 Q. B. 671 ; Lumlcy 
r. Cye, (1853) 22 L. J. Q. B. 471 ; 
O’Connell, 1 Cox. 413 ; Paincll. 14 


Cox. 508 1 Malcahy, L. R, 3 H< L* 
306 ; Kromme, (1892) 17 Cox. 492 ; 
Qpinn o. Lcatham, (1901) A, C. 495, 
The law laid down in Qpinn r, 
Lcatham has so far as it relates to acta 
done in furtherance or contemplation of 
a trade dispute, been altered by the 
Trade Disputes Act, 1906, Secs. 1, 3, 4, 
and 5 (3) (6 Ed. VHT, c. 47). 

5. Tuiner, 13 East 228 ; Straton, 1 Oanlp. 
549 n. 
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A conspiracy to corrupt the morals of a particular individual is an 

indictable offence at common law,' In R, v* Dtlavah^ 

pnspiracy to corrupt l Mansfied said : 
the morals of particular 

individual is an indicta- 
ble offence at common 
law. 


*<It is true that many offences of the incontinent kind fall 
properly under the jurisdiction of the Ecclesiastical Courts and are 
appropriated to it; But, if you except those appropriated casesy this 
Court is the custos motum of the people, and has the superintendency 
of offences contra bonos mores : and upon this ground, both Sir Charles 
Sedley and Curb who had been guilty of offences against good 
manners, were prosecuted here. However^ besides thisi there is 
in the present casej a conspiracy and confederacy amongst the 
defendants ; which are clearly and indisputably within the proper 
jurisdiction of this Court.” 

Lord Campbell in Vol. 2 of his Lives of the Chief Justices^ refers to this 
case and, after quoting the words already cited, adds the following passage 
which evidently formed part of the judgment^ : 

**If Sir Francis Delaval bad merely seduced this unfortunate girl 
by his own solicitations he might only have been liable to an action 
for damages at the suit of her father ; but entering into a wicked 
bargain by which he purchased her from another the two must be 
considered as conspiring to ruin her and they are both guilty of a 
misdemeanour.** 

Secondly, in R v. Meats and Chalk^^ the two accused were indicted in 
three counts for conspiring to procure by false pretences a girl to have 
illicit carnal connexion with a man. In giving judgment, Jervis, G, J., 
said^; 

**It is unnecessary to discuss the first and second counts and upon 
them we give no opinion because we all think that the third is a 
good count; the Court being clearly of opinion that a conspiracy to 
solicit prostitution being against good morals and public decency is 
independently of the statute, an indictable offence.'* 

Another illustration is afforded by R v. Howell."^ It is also to be noted 
that in Crofter Hand Woven Harris Tweed Co. Lid, v. Veitchf* Viscount Simon, 
L. C., evidently had this class of case in mind, although he did not find 
it necessary to deal with it> He said*: 

”I am omitting consideration of those cases on the borderland of 
illegality, where the combination was held to amount to a criminal 


1, R. r. Shaw, (1961) I All E. R. 330 at p. 
339. 

2, (1863) 3 Burr, at p. 1438. 

3, 1849 Ed. at p. 425. 

4, Holliday, 21 4. 

5, (1851) 4 Cox. C. C, 423r 


6. (1851) 4 Cox. G. G. at p. 427. 

7. (1864) 4 F. & F. 160. 

8. (1942) 1 All E. R. 142 1 (1942) A, C. 
435. 

9. (1942) 1 All E. R. at p. 146 : (1952) A. C, 
at p. 439, 
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conspiracy beoausa tbe purpose aimed at, though not perhaps speoifi- 
cally illegal, was one which would undermine principles of commer- 
cial or moral conduct.’^ ’ 

In the present case the issue involvnd in this third count was fully 
argued in the absence of the jury, and the learned Judge’s ruling was in 
the following terms : 

**In my opinion a conspiracy to debauch and corrupt public 
morals is a common law misdemeanour and is indictable at common 

law.”‘ 


Conspiracy to corrupt public morals was known to common law.^ A 
conspiracy to this end is indictable as a conspiracy to commit a criminal 
offence, which is calculated to cause public injury.® 

3. American law.— It has been said that there is perhaps no crime 
an exact definition of which it is more difficult to give than th^e offence ol 
conspiracy® a difficulty resulting in a large measure from the fact that the 
law on the subject of conspiracy except where settled by legislative enact- 
ment is beyond certain limits, in a very uncertain state;Vlie cases beyond 
such limits, which have been adjudged to be conspiracies, it has been said, 
•‘to stand apart by themselves” and to be ^devoid of that analogy to each 
other which would render them susceptible of classification”.® However, a 
conspiracy at common law has generally been defined, although, as said in 
some cases, definition is perhaps not precise and accurate® as a combination 
between two or more persons by concerted action to accomplish a criminal 

or unlawful purpose, or some aurpose not in itself criminal or unlawful, by 
rriminal or unlawful means.’ The offence thus defined excludes on confeder- 
ations to acbomplish lawful objects by lawful means ; the offence includes 
all Dossible unlawful confederations. Under statutes making a conibination 
to do an unlawful or criminal act indictable, only the first part of the above 

definition is applicable.® 


At common law a conspiracy may be a plan to commit a crime, but 
it may also be an evil scheme or conspiracy dciigned to cause a civil injury. 

The elements of a criminal conspiracy have been stated to be : (1) An 
The element accomplished. (2) A plan or scheme 

Elements of criminal embodying means to accomplish that object, An 

conspiracy. agreement or understanding between two or more ol 

u j f whereby they become definitely committed to co-operate Icr 

Jhe acoon^plishment of Ve object by the moans embodied i n the agreement. 


1. ^eealsoU, v. Shaw, (1961)1 All E, R, 
331 at p. 339. 

2. Shaw V. Director of Public Prosecution, 
(1961) 2 All E. R. 446 at p. 461. 

3. Turner v. Security Plumbing Go. 141 S.E. 
291 at p. 293. 

4. Smith r. People. 25 111. 17 : 76 Am. D. 
780. 

5. Turner e. Security Plumbing Co.. 141 
S. E. 291 at p. 293. 

o. CommoDwealtb y. Hunt, 4 Mete. lU 1 38 


Am. D. 346. 

7 , Alexander e. U, S. C. C, A. Mo, 95 F. 2d 
873. 

8. Statutory offence defined— A combin- 
ation or agreement between two or more 
persons to do an unlawful act — Lumpkin 
V. State. 168 S. E, 241 : 176 Ga. 446 ; 
Thomas ». State, 192 S. E. 659 i 56 Ga, 
App. 381 ; Hart », State, 189 S. E. 547 : 
55 Ga. App. 85 ; Jones State, 143 S. 

613 ; 38 Ga. App. 266. 
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« 

or by any effectual means. (4) In jurisdictions where the statutes so reouire 

When onoe a conspiracy is shown to exist which in its nature is not 

Duration of conspi- '* continues to exist 

imcy. until consummated, abandoned, or otherwise termina- 

ted by some affirmative act,* but no general rule of 
law can accurately be laid down as to when the conspiracy is at an end. 
The withdrawal ot some of the participants in a conspiracy and the joininff 
of others does not interrupt the continuity of the conspiracy.* 

The essence of a criminal conspiracy is the unlawful combination 

Esroocc of criminal offence is complete when the combi-’ 

conspiracy* nation is lormed. From this it necessarily follows that, 

, unless the statute so requires, no overt act need be 

done in furtherance of the conspiracy, and that the object of the combination 
need not be accomplished, in order to constitute an indictable offence. It 
has been said that the law making conspiracy a crime is designed as a curb 
to the immoderate power to do mischief which is gained by a combination 
of the means.^ Even in jurisdictions where an overt act is required by statute 
there are decisons in which the oftence is held to consist of the conspiracv 
alone. Where it is shown that a person joined with others in carryini? out 
the common design; it is immaterial at what time he joined; he may be 
liable if he joins the conspiracy after its formation ; but the fact that^one 
joins the conspiracy after it is formt d does not affect the existence of th<» 
geneial scheme.^ 


Although at 


Husbaud aad wife. 


common law a husband could not be guilty ofconspirine 
with his wife alone, under the Married Women’s Acts 

of some States, a husband can be guilty of conspiracv 
with his Vv-ife alone.® ^ ^ 


To constitute a conspiracy there must be a combination of two or more 
persons ; one p.-son cannot conspire with himself, but a single person tnaZ 
be guilty ofronspiracy although the person with whom he is charged with 


1. U. S. t> Gro;sinjn, D. C. N. Y. 55 F. 2d. 
4C8 ; U. S. V. Mundny, C. C. Wa-.h. 186 
F, 375, reversed on other grounds 32 
S. Ct. 53; 222 U. . 175 i 56 L. Ed. 
149. 

2. Nyquist V. U. S.. C. C. A. Mich. 2 

F. 2d. 504, Cfirtioriiri <lcnied 45 3, Ct. 
508 : 267 U. S. COb . 69 L, Ed. 810 ; 
Wilson p. U. S.., C. C. A, N. Y. 
275 F. 307, certiorari denied 42 

S. Ct. 57 : 257 U. S. 649 i 66 L. Ed. 
416, 

3. Telman u. U S,, C G. A. N. 

M. 67 F. 2d. 716, cert t orcri den led 54 
S, Ct. 860 I 292 U. S. 650 : 78 L. Ed. 
1500. 

4. MifBin p. Commonwealth, 5 Watts & S. 
461 : 40 Am. D. 527. 

T. P C — M9 


5 Craig u. S., G. C. A. Gal. 

81 F. 2d. 816, certiorari dismissed 

56 S, Ct. 670 I 298 U. S. 637 1 
PO L. EJ. 1371, and Wcinblatt p. 
U. S., 56 S. Ct. 671 I 298 U. S. 
637 : 81 L. Ed. 1371, and rehearing 
denied Craig p. U. S„ C. C. A. 83 
I*. 2d. 450, certiorari deaied 56 S 
Ct. 959 : 298 U. S. 690 : 80 L. 

Ed. 1408, rehearing denied 57 S. Ct 
6 : 299 U. S. 620* 81 L, Ed. 45?’ 
certiorari denied WeinbTatt a. U. S.^ 
56 S. Gt. 959 I 298 U. S. 690 ; 80 
L. E:d. 1408, rehearing denied, 57 

S. Ct. 6 : 299 U. S. 620 i 81 L 
Ed. 457. 

. Dalton V, People, 189 P, 37 , 68 

Colo. 44. 
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conspiracy died before the indictment was foundi or was dead at the time 
of the trial, or if accused is charged with conspiracy with ''persons unknown/* 
and the conspiracy and the participation of accused therein is shown. 

Since at common law husband and wife are considered one in law 
they cannot, alone, be guilty of a conspiracy, although it is otherwise, if 
they conspire with a third person or with «a person unknown,” and the rule 
that husband and wife cannot alone be guilty of conspiracy does not absolve 
a wife from the consequences of criminal acts committed in the execution 
of a conspiracy with her husband, as pointed out in the C. J. S. title 
•‘Husband and Wife”. 


If one person only feigns acquiescence in a proposal of another to 
Dursue an unlawful enterprise, there is no conspiracy, since there is no union 
or concert of wills; but it has been held that, if three or more conspire 
to commit a crime the fact that one of them secretly intended to frustrate 
the conspiracy will not bar a prosecution and conviction of the rest for 

conspiracy.^ 

A seller of liquor to a prohibition agent is not chargeable^ with 
criminal conspiracy with the agent, although two defendants co-operating in 
sales to the agent may be charged with conspiracy, and their offence thereby 
affcravated from misdemeanour to a felony. A corporation may be counted 
in the number necessary to constitute a conspiracy; but a conspiracy between 
two corporations cannot be formed by the acts of one person acting as agent 

for both corporations 


The fact that one of the conspirators was the servant of another con^ 
oirator does not preclude there being a conspiracy between them, and 
iintil there is an affirmative withdrawal from the conspiracy by the servant 
his acts bind the employer so far as to prevent the statute of limitations 

from running.® 


The unlawful combination being the gist of the conspiracy, it follows 

that there must be an agreement of some kind. 
Unlawful combination There must be unity of design or purpose, a concert 
is the gist of the cons- endeavour comprising what has been 

agreed to, not what has been done, although all the 
narties need not be actuated by the same motives. It has been said, however, 
ffiat while a conspiracy is constituted by an agreement, it is the result of 

the agreement, and not the agreement itself. 


Mere knowledge, acquiescence, or approval of the act, without co- 
operation or agreement to co-operate is not enough to 
Mere knowledge with- constitute on a party to a conspiracy, but that there 
out intentional participa- intentional participation in the transaction 

tion is not enough, with a view to the furtherance of the common design 


and purpose.® 

1. Commonwealth o. Wasson, 43 Pa. Super. 

38. 

2. U. S. V- Santa Rita Store Co., 113 P. 620 : 

16 N. M. 3. 

3. Hyde v. U. S., D. C. 32 S. Gt. 793 i 225 
U. S. 347 ; 56 L. Ed. 1114 i Ann. Gas. 


1914 A. 614. 

4. Marine .. U. S,, C. C. A. Cal. 91 F. 2d. 

691. 

5. U. S. Zito V. U. S., C. G. A. III. 
64 F. 2d. 772 | Young ». U, S., C, C. A. 
Tex. 48 F. 2d. 26, 
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Concert of design and 
Dot participation in 
every detail of execu- 
tion ii essential. 


No written, formal, or definite agreement is necessary to constitute a 
A , , - 1 - . conspiracy, its existence being generally a matter of 

under, Undi* g or“ tacU ‘“ference from the acts of the parties. It is sufficient 
agreement is essential. constitute the oTtence, so far as the combination is 

concerned, if there is a meeting of the minds, a mutual 
implied understanding or tacit agreement, ail the parties working together, is 
with a single design, for the accomplishment of the common purpose. So, 
if two persons pursue by their acts the same object often by the same means* 
one performing one part of the act and the other another part of the act* 
so as to complete it with a view to the attaining of the object which they 
are pursuing, this will be sufficient to constitute a conspiracy but it has 
been said that, if different groups of persons, although having a similar 
general purpose, co-operate without any privity with each other, but toward 
wholly separate ends, even though similar in character, the combination does 
not constitute a single conspiracy. 

Previous acquaintance between the conspirators is unnecessary, nor is 

it necessary that each conspirator should have seen the 
others, or have knowledge, as to who all the members 
of the conspiracy are. It is not essential that the parties 
meet or that they confer and formulate their plans, nor 
that each conspirator have knowledge of the scope of 
the conspiracy or the means by which the purpose is to be accomplished, nor 
that any time should have been set for the accomplishment of the desi^n.^ 
Neither is it necessary, that the plan of a combination shall embrace in detail 
in its early stages the various means by which it is to be executed, as it is 
sufficient that there is a general plan to accomplish the result sought by such 
means as may from time to time be found expedient. Conspiracy implies con- 
cert of design and not participation in every detail of execution, and it is not 
necessary tt-at each conspirator should have taken part in every act or know 
the exact part performed or to be performed by the others in the furtherance 
of the conspiracy.* It has been stated in some cases that an act which is 
lawful when done by an individual does not become unlawful merely because 
it is done by two or more persons acting in concert; but the weight of autho* 
rity seems to be to the effect , that, while an act committed by an individual 
may not be unlawful, yet the same aot, when committed by a combination 
of individuals, may be unlawful and criminal and may render the members 
of the combination liable to indictment for criminal conspiracy.® The test 

of the unlawfulness of a combination by several 
Test of unlawfulness to commit an act which would not bo unlawful if 
ofa enmbinatioa. Committed by one alone is the motive for combining, 

or in other words, the object to be attained. As long 
as the object or the combination is to further its own fair interest or advantage 
and not the injury of another, there is nothing criminal in the combination 
but on the other hand, such a combination is unlawful and constitutes a 
criminal conspiracy, when the acts are done with malioe, that is, without 
just cause or excuse which exists only where the injury inflicted is the means 
to some end legitimately desired and incidental thereto, and is not the result 
of a specific intent and immediate purpose of injury that benefit mav 
ultimately come to the members of the combination.* ^ 


1. State t>. Buchanan, 5 Harr. & 1. 317 i 9 3. 

Am, D 534. 

2. U. S. V. Ford, D. G. Pa. 58 F. 2d. 4. 

1029. 


Gebardi 0 . U. S., 53 S. Ct. 35 1 287 U. S. 
112 t 77 L. Ed. 206. 

Aikeni 0 , Wisconsin, Wia. 25 S. Ct, 3 1 195 
U S. 194 t 49 L. Ed. 1.54. 
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To constitute a oriminal conspiracy at common law, it must be formed 

for the purpose either of doing an unlawful act by 
any means, or a lawful act by unlawful or criminal 
means, although under statutes providing that the 
object of a conspiracy must be an unlawful act, the 


Oriminal conspiracy at 
common law* 


doing of a lawful act in an unlawful way is not 
agreement has an unlawful purpose, the means 
purpose are immaterial, and may ^ 
that the means should have been arfeeA op or 

been set for the aocomplishment^tbe tVJ^ose. 

agreement has a lawful purpose but 
means, it constitutes a conspiracy, where the 


|n the statute. If the 
emplated to effect such 
it is not even necessary 
’any time should have 
the other hand, if the 
by criminal or unlawful 
rpose of the agreement is 



Criminal conspiracy 
under statutes. 


purpose are also lawtui, a 

lavtfvUfi ariu ^ ^ o ^ % ft ^ i ia 

conspiracy oharge will not lie; and a statute which assumes to make It 

berime for persons to conspire to sell their goods at prices they will seU 

for in the course of trade, without regard to the means to be employed, m 

invalid.^ 

To constitute a conspiracy under the statutes in some jurisdictions, it 

must appear that defendants agreed to commit a crime, 
or that they agreed to employ criminal means to 
accomplish a lawful object; and where the object of 
the agreement is not criminal, and the means employed 
merelv a trespass, for which the only remedy would be a civil 
action for damages, a charge of conspiracy will not lie. It is not essential, 
however to oriminal liability at common law that the acts contemplated 
Should constitute criminal offence for which, without 

snouia . ^^niild he indicted It is an offence independent of the crime 
r wfn acts whth is ^ it Will be enough if the acts con- 

tem^pUt^d afe fraudulent, or immoral, and in that sense 

•fiTJLl nr if the end proposed or the means to be employed are, by reason 

SX': 

S m^hl^criminTlUy of combination are limited, it has been said, to cases 
Xre the combined number or person, have no "“O'® 
would a person acting alone or individuals acting sep y- 

c to violate the law may be continuous. 

The purpose of a p r ^y (to commission of several 

offences, or overt acts; but no matter how many repeat- 
’ ed violations of law may have been contemplated, the 
lispha*; is a single offence. 

1 rtvprt act is necesiary to constitute a criminal con- 

• acV^an^thiTrule obtains unless changed or limited by statute. The only 
.piracy, and tms ru furtherance of the object of a conspiracy is as 

evidence o? the alleged combination, which alone constitute the offence.* 

A « «vprt act alone is insufficient to constitute a conspiracy, there must 
An overt act aione agreement to which the overt act is 

An overt act alone is referable. The overt act must be a subsequent Indepen- 
insufficient to consti- following the conspiracy, and done to carry 

tutc criminal conspiracy, effect the object thereof, and cannot succeed the 


I. ^S. .. B^rastrin. D. C. Neb. 267 F. ^ |54.^ 3 j 

J, State V. Parker, 158 A- 797 ; 114 Conn. 
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completion of the contemplated crime. The overt act must reach far enough 
toward the accomplishment of the desired result to amount to the commence- 
ment of the consummation,^ and if the aot of a conspirator be done with 
the purpose of putting the unlawful agreement into effect, it is sufficient, 
although it has no tendency to accomplish its object. The conspiracy is 
complete on the forming of the criminal agreement and the performance of 
at least one overt act in furtherance thereof* and if several overt acts are 
charged in the indictment, it will be sufficient to show that one or more 
of those acts were committed in furtherance of the conspiracy. 


Particular manner or 
means of the overt act 
is immaterial, 

or authorise it to be 
from doing it is not 
ful design, need not 


The particular manner in which, or means by which, the overt act 

was done is immaterial, nor is it necessary that all the 
conspirators should have joined in the overt act, or in 
every one of several overt acts. It has been held, 
however, that the conspirator must himself do the act 
done.* a mere failure on his part to prevent another 
sufficient. The overt act, if in furtherance of the unlaw- 
be in itself a criminal or unlawful act. A fortiori it is 
not necessary that the overt act should constitute the very crime that is the 
object of the conspiracy although it may constitute such crime, and the sub- 
Btantantive crime when charged as an overtact is not a constituent of the 
conspiracy, where the acts are a part of the operation in the prosecution of 
a scheme to defraud an insurance company by the use of the mails, they are 
overt acts in furtherance of the objects of the conspira*’)', and the mere fact 
that some overt act of one of the conspirators may also constitute the crime 
of arson under the State law does not change the character of the conspiracy. 
If the overt acts were commuted within the Courtis jurisdiction, the place 
of the conspiracy is immaterial.* 


To constitute criminal conspiracy, It is not essential that the object of 

conspiracy should have been accomplished,® and this 
Object need not neces- jg even in jurisdictions where the statute 

plished. requires an overt act in execution ot the unlawful 

agreement. It is also immaterial that the accomplish- 
ment of the object of the conspiracy was impossible, although, on the other 
hand, it has been held that a person cannot be prosecuted for conspiracy to 
do something which be could not do.® 


To render the formation for a common design of a criminal conspiracy 

there must be a a corrupt motive or intent, generally 
Corrupt uiotive or inferable whenever the means used are such as would 

ordinarily result in the commission of an unlawful aot 
although it has been held that failure to prove a corrupt 


1. State V, Lowcoberg, 243 N. W. 538 t 216 
Towa 222. 

2. Weniger v. U. S., C. C. A. Idaho 
47 F. 2d 692. Only one overt act is 
necessary — Williams p. U. S., C, C. A. 
Tenn. 3 F. 2d 933. Proof of several 
acis. Where the charge is conspiracy to 
secure an underrate in violation of 
inter-State commerce law, proof of seve - 
ral overt acts does not show more than 
one offence, the agreement being con* 


tinuous~U. S. p. Howell, D. C. Mo. 56 
F. 21. 

3. U. S. p. McClarty, D. G. Ky. 191 F 

•^IS. 

4. Waittc •. TJ. S., C. C. A. Or. 19 F. 2cl 506, 

etriiorari denied 48 S. Ct, 84 : 275 U. S. 
545:72 L. Ed. 417. 

5. Dalton p. People, 189 P. 37 : 68 Colo. 
44. 

6. Commonwealth p. Maxberry, 13 Pa. Dist . 
& Co., 371. 
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motive on the part of one of the conspirators, will not warrant the direction 
of a verdict of acquittal as to him.* The fact that the motive of a party 
was not corrupt when he joined a conspiracy does not exculpate him if he 
remains a member thereof after learning of its illegality. To constitute the 
criminal intent necessary to establish a conspiracy to commit an act prohibi- 
ted by statute, there must be both knowledge of the law and knowledge of 
its actual or intended violation. Guilty knowledge of the act done by the 
conspirators or of the facts, the existence of which is essential to consummate 
the conspiracy, is a necessary element of the offence,* although it is not 
necessary to show that the guilty knowledge was imparted to all of them 
at one and the same time, and by only one and the same means it only being 
necessary to show that each of the conspirators had guilty knowledge, no 
matter how. when, or where he acquired it. Act done innocently, although 
tending to further the object of a conspiracy, will not render their author a 
co-conspirator. Where an association, innocent in its inception, U formed, 
and the powers of &uch association are by those who have the control and 
management of it subsequently perverted to purposes of oppression, and 
iniustice, only those will be liable who have participated in the perversion 
or who have assented thereto. So, also, persons who agree to do an act 
innocent in itself, in good faith, and without the use of criminal means, are not 
converted into conspirators because it turns out that the contemplated act 

was prohibited by statute.* 

4 Difference between English law and Indian law.— Criminal 
conspiracy has been the subject of legislation from a very early period in 

^ A« alrpadv stated, in A. D. 1305 an Ordinance* was passed to 

nunish persons conspiring to corrupt the course of justice. Several statutes 
now exist prescribing penalties for criminal conspiracies to commit various 

cijrh as murder," to cause explosion,® or those relating to unions 
otfences, disputes." It is of the essence of a conspiracy that 

proviso to ‘his commit an offence, and limit that 

Xnce'to a overt act done"^ in furtherance but independenUy of the 
conspiracy. 

O . K I. in this respect the Indian definition is narrower th^ its 

But while '“‘hu respe respect the offence 

is much wider inasmuch as while here a cnmi- 
nirriwcr in conspiracy as such i. punishable, the EngUsh 

pccts and v idcr iD Other Q^axmon Law in England stands discrechtcd and has 

Vespccts than English greatly modihed by statute, for which the Indian 

dcBnition. Statute law furnishes no corresponding analogy. 

Moreover, under English law, since the husband and wife are treated a. 


1 . 


2 . 


3 . 


State c. Scarlett, 102-A. 162 : 91 N. J. 

Law 343 » _ 

Pettibone p. U. S.. Idaho, 13 S. Ct. 542 i 

HSU. S. 197 ; 37 L.Ed. 419. 

People p, Powell, 63 N. Y. 88; Corpus 
Juris Secundum, Vol. XjV^pp. 1057, 
1066 1068, ' 

33Edw. l: 


5. (1861) 24 & 25 Victi, c. 100, See* 4. 

6 . (1883) 46 & 47 Viet., c. 3. Sec. 3. 

7. 34 & 35 Viet. 31, Sec. 2 ; 39 & 40 Viet., 

c. 22, Sec. 16. 

8. 38 & 39 Viet., c. 86, Sec. 3, 

9. Mulcahy, L. R. 3 E . L. 306 at p. 326 $ 

O’Connell. 5 St, T. (N. S.) 1, 

10. Wright on Osnspiraep. 
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one person, they form an exceptions, but this exception too Is not acceded to 
in this chapter. The result of this sweeping enactment is to make a mere 
breach of contract by two or more persons punishable as a crime. If for 
instance, the husband and its wife agreed to sell their house and then think 
better of it and refuse to convey, they would be liable to be imprisoned 
under the next section though the Civil Court may not have enforced 
specific performance of their contract. Other instances could be multiplied 
to illustrate the absurdity of this legislation^ 


The Statement of Objects and Reasons appears in this respect to be 
inaccurate, since it goes beyond merely assimilating the criminal law of 
India to that in force in England. The distinction is important inasmuch 
as an act may be illegal without being criminal,^ and cases in England have 
clearly pointed out that a man may do acts prejudicial to the civil right of 
others without being indicted for conspiracy. So an indictment will not lie 
for a conspiracy to commit a mere civil tre'jpass* or a conspiracy to deprive 
a man of an office under an illegal trading company. 

5, Principle. — A conspiracy consists not merely in the intention of 
two or more, but in the agreement of two or more to do an unlawful act, or 
to do a lawful act by unlawful means. So long as a design rests in intention 
only, it is not indictable. When two agree to carry it into effect the very 
plot is an act in itself, and the act of each of the parties, promise against 
promise actus contra actum capable of being enforced, if lawful, punishable if 
for a criminal object or for the use of criminal means.® 


This definition forms the foundation of Sec. 120-A, I. P. C. The gist 

Gkt of the offence of offence Of conspiracy lies not in doing the act 

conspiracy. enectmg the purpose tor which the conspiracy is 

formed, nor in attempting to do any of the acts nor in 
inducing others to do them, but in the forming of the scheme or agreement 
between the parties. It is no doubt true that sometimes it is difficult for the 
Courts to decide whether a particular agreement which forms the basis of a 
criminal charge was made, or concluded at a particular time or at a particu- 

lar place. But the factum of the criminal agreement 
should not be confounded with its prool. So far as 
proof goes as said by Gross, J , in Rex v. Brisac* : 


‘^Conspiracy is a matter of inference deduced from certain criminal 
acts of the parties accused, done in pursuance of an apparent criminal 
purpose common between them.*’® 


Constituent 
of criminal 
piracy. 


The constituent elements of the offence of criminal conspiracy are (1) 

^ an agreement between two or more persons, (2) to do an 
illegal act, or (3) to do a legal act by illegal means, and 
jf (4) an overt act done in pursuance of the conspiracy.® The 
'f first three ingredients suffice for the definition of criminal 


1. Section 43. 

2. Turner, 13 East 228, dissented from per 
Lord Camphcl!, in Rowland, 17 Q. B 
671, but re-established in Mogul Steam- 
ship Go. V. MacGregor Gow & Co., 33 
Q.B. D. 591. 

3. Vide the definition of Willcs, J., in Mul- 
cahy *. R., (1868) 3 H. L, 306 at p. 
3ia 


4. (1803) 4 East 164 at p. 171. 

5. Gutta Sriramulu Naidu v. State, (1963) 
2 Cr. L. J. 54(S at p. 554. 

6. State c. Jaigovind, A. I. R. 1951 Raj. 89 
at p, 91 : 52 Gr. L. ]. 64’i ; also Rash 
Bcbari Sbaw v. Emperor, A. I. R. 1936 
Cal. 753 . 38 Cr. L. J. 545 r 41 C, W. N- 
225. 
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conspiracy under English Common Law« but in the case of a conspiracy other 
than a conspiracy to commit an offonce» this section further requires the 
doing of an overt act in furtherance of the conspiracy. In other words, while 
an overt act Is necessary under both laws, English law considers the mutual 
consultation and agreement as a sufficient overt act,' whereas the Code in 
one instance goes a step further and requires some act independent of it. But 
the offence here is in other respects much wider, 

6 Meaning of words . — **An ilUgal act'* within the meaning of Sec. 43. 
^^Sorne act, . . ts done . . .in pursuance thereoP': The word ‘<act” here also 

includes an illegal omission. Two soldiers A and B conspire to blow up a 
powder magazine. A is on sentry duty when B passes him; d does not 
challenge him. Both A and B are guilty of criminal conspiracy inasmuch as 
^’s failure to challenge B was an illegal omission being an act done in pursu- 
ance of the conspiracy between .4 and B. But if in this case ^ had gone to 
sleep when B passed, A was unquestionably guilty of an illegal omission, 
but not being in pursuance of the conspiracy it is not such an act as is neces- 
sany to constitute the crime. ‘‘Is merely incidental to that object v The explan- 
ation refers only to Cl. 1, and is intended to show that the illegal act need 
not be.material to the o. ject of the conspiracy. 


7 Scope. —The first class of cases which Sec 120-B is designed to cover* 
is that' in which the conspiracy is formed for the commission of a serious 
offence but no act or illegal omission has taken place in pursuance of it. 
Section 120- A which defines criminal conspiracy enacts that an agreement to 
commit an offence may itself amount to a criminal conspipcy even if iio overt 
act follows on the agreement. The second class of cases is that in which the 
conspiracy is formed in order to do an illegal act or an act not illegal by 
illegal means, this sort of conspiracy in no case amounts to abetment and do« 
not amount to a criminal conspiracy unless some act besides the agree- 
menUsTne in pursuance thereof Thus, whereas Sec. Provides an 

extended definition of criminal conspiracy f 120 B pr3« 

to abetment by conspiracy within the meaning of Sec. 107, Se . F • 

Uunishment’^orcriminal conspuacy wher^^^^^^ 

Code for the punishment of such a conspiracy . invoke the 

^o:ision‘:f^s"ecft2rA^rd‘^T20^B the Code has made specific 

provision for the punishment of such a conspiracy. 

r. . lOA A p^-nal Code provides that when two or more per- 

Seotion 120-A ol the done an illegal act or an act which is not 

sons agree to do, or cause acreement is designated a criminal con- 

illegal by illegal -^ns, such essence of the 

spiracy. Section 120-B « illegal act. Direct evidence in 

criminal conspiracy ggfdom available and even when available it will be 

proof of conspiracy corroboration. Gen- 

tainted, being t matter of inference by circumstantial evidence. From 

erally, of the parties agreement could be inferred. For 

“f,! if it can be proved that the accused pursued by similar acts the same 
instance, if it can be prov^^ performing one part of the act and 

^h^^oJher anothJr part of the same act, so as to complete it with a view to the 
ltta°nment of the object which they weree pursuing, the Court will be at 

1936 Pat. 346 at p. 348 i 87 Cr. L. J. 893*' 
17 P. L. T, 234. 


1. Mulcahy, L. R. 3 N. L. 306 at p. 326 ; 
O’Connell, 5 St. T. (N* S.) 1. 

2. jugeshwar Sirgb v. Emperor, A, I. H. 
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perfect liberty to conclude that they had conspired together to effect that object. 
So proved acts of forgery and misappropriation by accused 1 and 2 at various 
times and at various places by the same devices would furnish strong evidence 
of the existence of conspiracy between them. Thus where there was no 
direct evidence of conspiracy, it was but held that the forgery of the 
vouchers would show unmistakably the existence of conspiracy between accus' 
ed 1 and 2. Without the conjunction and but for the conspiracy it would not 
have been possible for the hrst accused to get up all those false vouchers and 
misappropriate the amounts covered by those vouchers.^ 

The gist of the offence under Sec. 120>A is an agreement to break 
the law. The parties to such an agreement will be guilty of criminal 
conspiracy, though the illegal act agreed to be done has not been done. So, 
too, it is not an ingredient of the offence that all the parties should agree to 
do single illegal act. It may comprise the commission of a number of acts. 
Under Seo. 43 of the Indian Penal Code, an aot could be illegal if it is an 
offence or it is prohibited by law. Under the first charge the accused 
are chaged with having conspired to do three categories of illegal acts, and 
the mere fact that all of them could not be convicted separately in respect of 
each of the offences has no relevancy in considering the question whether the 
offence of conspiracy has been committed. The are all guilty of the offence 
ol conspiracy to do illegal acts, though for individual offences all of them may 
not be liable.^ 

8. Scope of conspiracy. — The scope of the conspiracy is determined 
by the agreement of the conspirators. It is quite right that if the terms of 
their agreement are such as to comprise the possibility that the crime that 
they agree to commit may be committed inside the United Kingdom^ then 
their conspiracy will be indictable in the United K.ingdom.* 

9. Conspiracy. — A conspiracy in law requires the agreement of at 
least two persons and two minds. Where the person responsible for the costs 
of a limited company and the company are in effect one and 
the same person with one and the same mind, a charge of conspiracy with 
company cannot be against him.^ In the above-noted oase Nield, J., said: 

turn to the last of these points, which is much the most sub- 
stantial, namely the submission by counsel for the defendant that in 
the particular circumstances of this case there oan be no conspiracy, 
for the reason that there are not two persons and two minds involved. 

I am told further that there is no English authority on this parti- 
cular point, and so one comes freshly to it, although assisted by some 
authorities not directly in point and by persuasive authorities from 
overseas, to which I would attach very great weight. It is important 
at the outset to emphasise two things. It*is not. a company which is 
here being proceeded against, it is an individual defendant ; and, most 
important, this is a criminal trial and one of gravity, in which a 
situation must be at all times construed favourably to an accused 
person. At the outset of my consideration of this point — and I have 
not postponed my consideration of it because I feel the parties would 


1. G. V. Nair 9 . Government of India, 413« 

1963 Cr. L.J. 675 at pp. 683-84. 4. R. o. McDonnel, (1966) 1 All E. R. 193 

2. (1961) (2)Cr. L. J, 828. at p. 196. 

3. R. «. Cox (Peter), (1968) 1 All B. R, 410 

I. P. G.— 120 
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wish to have my opinion quickly — I recall the very well-known 
observations of Viscount Haldaner L. G., in Lennard*s Cartying Co» Lid, 
V. Asiatic Petroleum Co. Ud?- Lord Haldane, L. G., said^ : 

‘A corporation is an obstruction. It has no mind of its own any 
more than it has a body of its own; its active and directing will must 
consequently be sought in the person of somebody who for some 
purposes m ay be called an agent, but who is really the directing 
mind and will of the corporation, the very ego and centre of the 
personality of the corporation.’ 

<<The Lord Chancellor went on to say® : 

‘ . the fault or privity is the fault of somebody who is not merely 

a servant or agent for whom the company is liable upon the footing 
lespondeat superior, but somebody for whom the company is liable 
because his action is the very action of the company itself.* 

“As to the separate entity of a company, there can of course be no 
question. 

was obliged to counsel for the Grown for quoting two civil cases, 
the brst being the case of /f. L. Bolton (Engineering) Co. 

Graham Sonst Ltd.,^ a. cdise under the Landlord and Tenant Act, 1^04, 

very remote in its facts from this case. Denning, L. J., however, in the 
course of his judgment animadverted on the status of a company when 

he said®: 


<A company may in many ways be likened to a human body* They 
have a brain and a nerve centre which controls what they do. Th®y 
also have hands which hold the tools and act in accordance with 
directions from the centre. Some of the people in the conyany are 
mere servants and agents who are nothing more than hands ^ 
the work and cannot be said to represent the mind or will. Utliers 
are directors and managers who represent the directing mind and 
will of the company, and control what they do. The state of mmd 
of these managers is the state of mind of the company and is treated 
bv the laws. So you will find that incases where 
personal fault as a condition of liability in tort, the fault of the 
manager will be the personal fault of the company. 

-Denning, L. J., then referred to Lord 
case,® to which I have referred, and also the case of R. v. I C. R. 
Haulage, Lid.,^ to which I shall refer later. 

“A further case, Lee v. Lees Air Farming, Ltd.,® was cited to me. 
There Lord Morris of Borth-Y-Gest said: 

'Nor in their Lordships* view were any contractual obligations in- 
validated by the circumstances that the deceased was sole governing 

5. (1956) 3 All E R. at p. 630 ; (1957) 1 
Q. B. at p. 172. 

6. (] 914-15) All E. R. Rep, 280. 

7. (1944) 1 All ,E, R, 691 : (1944) K. B. 
551. 

8. (I960) 3 AM E. R. 420 at pp, 425-26; 
(1961) A. C. 12 at p. 26, 


1914-15) All E. R. Rep. 280 : (1915) A.G. 
705. 

(1914-15) All E. R. Rep. at p. 283 I (1915) 
A. C. at p, 713. 

[1914-15) All B.R. Rep- at P* 283 ; (1915) 

A.C. A, E. at pp. 713-14. 

(1956) 3 All E. R. 624 t (1957) 1 Q. B, 

159 . 
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director in whom was vested the full government and control 
of the respondent company. Always assuming that the respondent 
company was not a sham, then the capacity of the respondent 
company to make a contract with the deceased should not be 
impugned merely because the deceased was the agent of the respon- 
dent company in its negotiation. The deceased might have made 
a firm contract to serve the respondent company for a fixed period 
of years. If within such period he had retired from the office of 
governing director and other direotors had been appointed his 
contract would not have been affected. The circumstance that, 
in his capcity as a shareholder he could control the course of events 
would not in itself affect the validity of his contractual relationship 
with the respondent company.' ^ 

<<Lord Morris referred to Salomon v. Salomon & Co.^ Salomon & Co, 
v. Salomon,'^ in 1897, in which, it will be recalled, Lord Maonaghteii 
made some obseivations as to what is called a 'one-man company*. 

I have quoted these authorities relating to civil matters for one reason 
that they were quoted to me, and for a second reason as making it 
perfectly clear that a company is a separate entity. 

"The point which must be decided, as this is a conspiracy charge, 
IS whether, when one man alone is responsible and solely has any 
sort of authority for doing any act of any kind for the company, there 
are two persons and two minds; and sol turn to look at some of 
the criminal cases which have been cited. The first was the case of 
Public Prosecutions Director V. Kent and Sussex Contractorsy Ltd,^ Viscount 
Galdecote, C. J.*s judgment was referred to and also the judgment 
of Macnaghten, J. I quote from Macnaghten, J.’s judgment* ; 

'The charge against the respondent company was that for the 
purposes of the Motor Fuel Rationing (No. 3) Order, it, with 
intent to deceive, made use of a document which was false in a 
material particular. That such an act- should be a criminal 
offence, it is necessary that it should be done with an intent to 
deceive. Mr. Carey Evans, on behalf of the respondent company, 
conceded that a body corporate is a '‘person** to whom, among 
other attributes which it may possess, there should be imputed 
that of a mind capable of having knowledge and of forming an 
intention. It would, indeed, be too late in the way to suggest the 
contrary of those propositions. It is true that a corporation can 
only have knowledge and form an intention through its human 
agents, but circumstances may be such that the Jknowledge and 
intention of the agent must be imputed to the body co^orate. 
Mr. Carey Evans says that, although a body corporate may be 
capable of having knowledge and also of forming an intention, it 
cannot have a mens rea. If the responsible agent of the company, 
acting within the scope of his authority, puts forward on its behalf 
a document which he knows to be false and by which he intends 


(1895-98) AM E. R. Rep. 33 : (1897) A. C. 146. 

3* (1944) K. B. at p. 156 i (1944) 1 All E. R. 
(1944) 1 All E. R, 119 : (1944) K. B. at p. 124. 
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to decieve I apprehend that, according to the authorities that my 
Lord has cited, his knowledge and intention must be imputed to 

the company.* 

«‘The second case is R, v. /. C. R. Haulage, Ud^ which was referred 
to by Lord Denning in the civil case which I quoted. The headnote 

to this report is concise* ; 

*An indictment for a common law conspiracy to defraud will iie 
against a limited company.* 

“and it is to be observed that no one has doubted that proposition 
at anytime. It is not open to the defence here to say ?therwise 
and the defence has not so submitted. At the end of his judgment 

Stable, J., said* : 

‘In our judgment, both on principle and in accordance with the 
balance of authority, the present indictment WM properly laid 
against the appellant company, and the learned Commissioner 
rightly refused to quash . We are not deciding that in every case 
where'^an agent of a limited company acting in its business commits 
a crime the company is automatically to be held criminally res- 
ponsible. Our decision only goes 

ment on the face of it, an objection which is taken before any 
evidence is led and irrespective of the facts of the particular case. 
Wherein any particular case there is evidence to go to a jury that 
the criminal act of an agent, including his state of mind, intention, 
knowledge or belief is the act of the company, 

the oresiding Judge so rules, whether the jury are satisfied that it has 

been proved, must depend on the nature of the “V® J® . 

position of the officer or agent, and the other relevant facts and 
orcumstances of the case. It was because we were satisfied on 
ffie Sng of this appeal that the facU proved were amply suffi- 

• dryAiniy that th6 &cts of RobcrtSi the zDsnagiog 

aots of the company and the fraud of that person 
wirthe fr^ud o^he company that we upheld the conviction against 

the company.* 

-.That is the substance, I think, of the authority which has been 
cited to me in this case. 

**It remains, however, to consider a Canadian case and another case 

which irnot reported before reaching a concl^usion. Counsel for the 

whicn IS n . as he is permitted to do so, on a case from 

Canada“^^oaHed R. v. Electrical ^Contractors Association of Ontario and 
and. as I pointed out before, I would certainly attach very 
ereat weight to such an authority from such a court, although 
it is not bfnding. I cannot but think that this decision, w"® J, 
follow it, would assist the Grown in the present case very considerably. 
Counsel for the defendant in the final stages of his argument submiU 
that there are such essential differences between tl^ Canadian case 
and the present one that it affords no support to the Crown’s contem 
tions. There is substance in that. That was a case dealing with 


1. (1944) 1 All E. R. 691 I (1944) K, B. 
551. 

2. (1944) K. B, 551. 


3. (1944) 1 All E. R 
K. B. at p. 559, 

4. (1961) O. R. 265. 


at p. 695 t (1944) 
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alleged monopolies and restrictive practices* and may be one can 
draw a sharp distinction between the facts of that case and the facts 
of the present case; but some of the pronouncements undoubtedly 
support the Crown’s contention. It was pointed out by counsel for 
the Grown that the points of argument are set forth in the report and 
the grounds for the appeal were': 

^(t) That the learned Trial Judge erred in holding that the 
association could conspire with its officers and directors and in 
particular with the accused Dent in doing or refraining from doing 
an act. (tt) An officer of a corporation cannot conspire with his 
company. It is the essence of the charge in this prosecution that 
the association conspired with Dent. Unless this is proved* it is 
immaterial that either the association or Dent conspired with any 
other person. {Hi) The president or a director of a corporation 
cannot conspire with that corporation to do or refrain from doing 
any act. A body corporate is an abstract, fictitious legal entity 
having no corporate personality or existence apart from that confer* 
red upon it by common law and statute .... * 

need not* 1 think, continue with the grounds of appeal. SufiS- 
cient be it to say that they were not upheld. The report continued^: 

*lt was not suggested by counsel that a corporation could not 
commit a crime or that the appellant was not indictable.’ 

*‘Then there was quoted again in the case of Lennard’s Carryit g 
Co. Ltd. V. Asiatic Petroleum Co. Ltd.,^ and also the case of R. v. /. i?. C. 
Haulage Ltd.j* where ‘said the learned Judge*®: 

*It was held that a company could be included in an indictment 
for conspiracy along with its managing director and others, the 
fraud of the director being imputed to the company. The basic pro- 
position advanced by counsel that one alone cannat conspire cannot 
be questioned. A corporation cannot be found guilty of an offence 
under Sec. 41 1 (of the Criminal Code) merely because one person in 
control of the corporation intended to do an act contrary to that 
section.' 

*'As I say, this case in my judgment does support the contention of 
the Crown in the present matter. 

“There was finally a summing-up quoted to me. The learned 
Recorder of London (Judge Aarvold) when he was Common Serjeant 
summed up to a jury in a case called R v. Baker ^ Bosley, Ud»t^ and 
some passages from that have been quoted. 1 need only say that 1 
do not think that 1 can draw assistance from that summing-up to 
the extent of finding that it elucidates the present problem. 1 have 
now considered almost all the cases which have been cited to me by 
counsel, and one is presented with a situation, as I say, entirely new, 
in that there is no English authority on this point. I have reached 
the conclusion that, if the Canadian authority^ should be regarded as 


1. (1961) O. R. at p. 270. 5. <1961) O. R. at pp. 271-72. 

2. (1961) O. R. at p. 271. 6* Uoreported. 

3. (1914-15) AU B. R. Rc'p, 280t ( 1915) A. C. 7, R. *. Electrical Goatractors Awocia- 

705. tioD of Ootaiio and Dent, (1961) Oi R. 

4 . (1944) 1 All E. a. 691 i (1944) R. B. 265. 
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supporting the Crown’s contention herei 1 am not able to follow itr 
and 1 have reached the conclusion that 1 should express the opinion 
or anticipatory ruling that these charges of conspiracy cannot be 
sustained; on the footing that in the particular circumstances there; 
where the sole responsible person in the company is the defendant 
himself, it would not be right to say that there were two persons or 
two minds. If it were otherwise I feel that it would offend against the 
basic concept of a conspiracy; namely an agreement of two or more to 
do an unlawful act; and I think that it would be artificial to take the 
view that each of these companies can be regarded as a separate 
person or a separate mind, in view of the admitted fact that this 
defendant acts alone so far as these companies are concerned. 

“It is interesting to observe that in the Canadian case an earlier 
edition of Mr. Glanville Williams* book* was referred to. I have 
been shown the later edition, and the learned author there expresses 
under the heading ; ‘Crime for which a corporation can be convicted* 
this opinion^: 

'Probably (thereby being cautious) a company and its director 
cannot be convicted of conspiracy when the only human being who 
broke the law or intended to do so was the one director.’ 

“For that proposition there is a footnote which reads : 

'So held (which does not seem to be quite an appropriate word) 
in America (followed by a reference to a case cited in an article 
in 50 Harvard Law Reports) and Canada (followed by a reference 
to a reported case in 1932 called R. v. Afar/i«)*’* 

'‘Unfortunately that article and that case have not been available; 
no doubt there would have been considerable difficulty in obtaining 
them I should certainly feel disposed, as I have indicated in referring 
to the case of R v. Electrical ContraHors Association of Ontario and Dent, 
to attach considerable weight to any such decision. I only 

sorry I have not been able to see the judgment in the case of Martin, 
lam satisfied here that the learned author of the book which has 
been shown to me is correctly expressing the law as it is, and the 
true position is that a company and a director cannot be convicted 
of conspiracy when the only human being who is said to have broken 
the law or intended to do so is the one director, and that is the 

defendant in this case.** 

It is not correct to say that since the crime of conspiracy is an extension 
of the law relating to attempts, knowledge of material facts is just as essential 
in conspiracy cases as in offences of aiding and abetting and attempting to 
commit an offence. This is an attractive argument which at first sight 

would seem to be rights 

It is plain that in its inception, conspiracy involved a criminal intent. 
Wright on the Law of Criminal Conspiracies and Agreements (1873) at page 5, deals 
with the period 1600-1800. Until absolute offences were created by statute 


1. Glanville Williams on Criminal Law (2nd Ed., 1961), p. 861, 
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no difficulty seems to have arisen — The intention was to violate the law 
and to do so a conspirator necessarily had to know what the law was that 
he was agreeing to break. It is interesting to note that according to 
Williams’ Criminal Law, General Part, 2nd Ed. (1961), pp. 246 and 288, it 
has been held in the United States of America in a number of cases that 
conspiracy is an exception to the rule; that ignorance of the law is no excuse 
and that on a charge of conspiracy to do an act that is malum prohibitum the 
prosecution must prove on the part of the person agreeing (1) knowledge 
of the statutory prohibition and (2; an intention to do an act in contravention 
of it. In this country the law has not developed in this way. It may 
be for consideration wheth'^^r that is not the way in which the law should 
be declared so far as conspiracy to commit an absolute statutory offence is 
concerned, or it may be that conspiracy should be confined to agreements to 
commit an intentional violation of the law.* 

10. Conspiracy mens rea. — The decision in Clayton,^ Jacobs^ and 
SoTsky^ clearly establish that a person can conspire to commit a statutory 
offence which is absolutely prohibited without having any knowledge of the 
existence of the statutory prohibition and therefore any intent to break the 
law or commit a crime.® It appears further that Sorsky^ decided what Clayton'^ 
had indicated, that is to sayi that he could also be found guilty of conspiring 
to commit such an absolute offence without knowing a material fact which 
constitute the offence so that his mind was equally innocent of any criminal 
intent. 

In giving the judgment of the Court, which consisted of Viscount Calde- 
cote; C. J., who had been a party to the decision in C/qy/on® and Humphreys, 
J., who had given the judgment in case® and Oliver, J., who had also 

been a party to the decision in Clayton's case,*® Humphreys, J., said” : 

“Passing next to counts 3 and 4 upon which all three appellants 
were convicted, counsel for Sorsky was bold enough to contend that 
the person supplying in these circumstances could not be convicted of 
an offence against the order unless there was proof of a mens rea on his 
party and that a charge of conspiracy to supply contrary to the order 
therefore involved knowledge by the accused that the amount of the 
quota of the supplies had been or would be exceeded. 

“The all-sufficient answer to that argument is to be found in the 
wording of the orders in question which makes it abundantly plain 
that the supply of controlled goods contrary to the order is an offence 
irrespective of any knowledge or state of mind of the supplier. If 
authority is required in support of that proposition it will be found in 
the judgment of this Court in Clayton's case.** That case is also an 
authority for the proposition that conspiracy to contravene the terms 
of these orders does not require proof of that knowledge on the part 
of the accused indicated by the expression mens rea. To the same 
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effect is Rex v. Jacobs,^ In which it was contended for the appellants 
(who had been convicted of conspiring to contravene the provisions of 
the Price of Goods Act, 1939, by selling price-controlled goods at a 
price in excess of the permitted price) that the conviction was wrong 
in that there was no evidence that the vendors were aware that the 
permitted price had been exceeded. That argument was rejected by 
this Court, it being pointed out in the judgment that a criminal 
conspiracy consists in the agreement to do an unlawful act without 
reference to the knowledge on the part of the accused of Us 
illegality.** 

Alerts rea is not a necessary ingredient in a charge of a conspiracy as to 
commit an absolute offence.^ 

As has often been said, the offence of conspiracy is the making of an 
agreement to do an unlawful act. It is the character and content of the 
agreement that matters, and the accused*s knowledge of what in fact has been 
done is relevant if it throws light on that. Proof of a conspiracy in most oases 
depends on inferences to be drawn from the conduct of the parties. P^o 
that fuel, on which the rebate has been allowed and no repayment had 
been made, had been used by a number of persons acting together in a num- 
ber of road vehicles could lead to the inference being drawn that they were 
parties to an agreement to use suoh fuel and so to do an unlawful act sod 
were, therefore, guilty of conspiracy. The jury were not invited either by the 
prosecution or the Judge to consider whether such an inference coiUd proper y 
be drawn. They were told that it suffered to establish guilt if suoh fuel was 
in fact so used and the accused was a party to an agreement to use gas oil in 
road vehicle. The use of gas oil in road vehicles con^travenes Sec. 200 (2) 
only if a rebate has been allowed on it and the amount of the rebate has not 
been refunded. An agreement to use in road vehicles gas oil on which a 
rebate has been allowed is not. therefore, per s* an agreement to do an unlaw- 
ful act, but it will be an agreement to do an unlawful act if the object is so to 
use gas oil in respect of which no repayment has been made. An agreement 
which is not to do an unlawful act will not be converted into an agreement to 

do an unlawful act by the fact that, unknown -to the accused, gas oil is used 

in respect of which the required repayment has not been made. If the appel ant 
had been a party to an agreement to use fuel in road vehicles in contravention 
of Sec 200 (2), he must have known that would happen. The conclusion 
that such fuel was so used without his knowledge leads to the conclusion 
that he was not a party to an agreement to do unlawful act.^ 

The Court of Criminal Appeal felt constrained to dismiss the appeal by 
the decisions in three cases : R. v. Clayton*; R. v. Jacobs*, R, v. Sorsky, In 
R. V. Clayton,'^ the incident charged conspiracy to contravene the Limita- 
tion of Supplies (Miscellaneous) Order, 1940® and the Limitation ol 
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Supplies (Miscellaneous) (No. 5) Order, 1940J Asquith, J., delivering the 
judgment of the Court of Criminal Appeal, said^ : 

*'It was conceded that a person who sella controlled goods to 
unregistered persons in excess of his quota, and a fortiori if he has not 
any quota, commits a breach of the orders whether or not he knows 
that his action amounts to such breach, and no particular state of 
mind or intent on his part is a necessary ingredient in the offence, 
which is complete if; without more he does what the orders forbid. 
While it is admitted that applies in the case of an individual, we are 
invited to say that entirely different considerations apply when 
persons are chirged with conspiracy; that is; with an agreement 
to do the act which is forbidden by the order. It was contended that in 
order to establish this charge, the accused must be shown not only to 
have agreed to the act, but to have known it was forbidden by the 
statutory provisons, and that mens rea in that sense is required. Now that 
is a proposition for which no direct authority has been cited and is one 
which we entirely reject. . . . We can find no support for the proposi- 
tion that mens rea in this sense is needed in the case of conspiracy. 
We demur to the notion that there is anything particularly wicked 
attached to the word ‘conspiracy*. 

“No doubt in common speech ‘conspiracy* has a melodramatic and 
sinister implication, but it has been pointed out that it carries no such 
implications in law. The definition of it is simply an agreement to 
do an unlawful act. 

“It does not matter how prosaic the unlawful act may be or how 
ignorant the conspirators may be of the fact that the act is prohibited 
by the statutory provision ’* 

In R. V. Jacobs,^ the accused were convicted of conspiracy to contravene 
the Prices of Goods Act, 1939, by reselling price regulated in excess of the 
permitted price Wrottesley; J , said to the jury* : 

. . if you are satisfied that they were engaged in the sale and 

forwarding it and biinging it about, it is not necessary that you should 
find, in order that they should be guilty of this crime charged, that they 
knew exactly what the right price was or that the price in question 
was the wrong one. It Is not ne^'essary that every member of the 
conspiracy should know that. The offence is to sell at wrong price, 
and in so far as they all agreed to do that, or any of them agreed to do 
that, they are guilty of that which they are charged by the prosecu- 
tion.’* 

Humphreys, J., in the course of delivering the judgment of the Court of 
Criminal Appeal dismissing the appeals, said® : 

“The unlaw'ful act alleged to be the subject of the agreement In 
this case is the selling of price-regulated goods at a price in excess of 


1. S. R. & O. 1910. No. 2031 

2. R. 9 . Clayton, (1943) 33 Gr. App. Rep, 
inatpp. 118-19. 

3. (1944) 1 All E. R 485 1 (1944) K. B. 

I. P. C.— 121 


417. 
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the agreement of the permitted price. There can be no question 
that the appellants did agree with Mulholland that they should buy 
and he should sell razor blades at 42 s. a gross* What then is the 
answer ? It appears to be that they did not know the terms or 
the orders regulating the price of the goods in whioh they dealt. But 
ignorantia juris neminem excusat,** 

In both cases the question raised on appeal was whether it had to be 
shown that the accused knew that the act which they all had agreed to do 
was unlawful. In neither case was there any dispute that they had agreed 
to do that which was in fact unlawful. 

In R. V. Sorskyt'^ H. Bresler and Sorsky were convicted of conspiracy to 
supply goods in contravention of the Limitation of Supplies (Miscellaneous) 
Order, 1940 and of conspiracy to contravene the Limitation of Supplies 
(Miscellaneous) (No. 5) Order* 1940. These orders did not prohibit dealings 
between registered persons in controlled goodSf but made the Supply of such 
goods by registered persons in excess of the quota held by the supplier to 
unregistered customers an offence. Sorsky had a stock of controlled goods 
but no quota. H. Bresler and Sons, Ltd., had a quota but no goods. Soriky 
and Bresler agreed that Sorsky should sell to H. Bresler and Sons, Ltd., 
controlled goods which he would then sell as agent for that company to his 
customers. This agreement was lawful. The illegality arose because the 
quantity of goods supplied by H. Bresler and Sons, Ltd. through the agency 
of Sorsky to the customers exceeded the quota of H. Bresler and Sons, Ltd. 
The quota was proportion of the supplies made by H. Bresler and Sons, Ltd. 
in a previous period called “the standard period”, Sorsky did not know 
what supplies H. Bresler and Sons, Ltd., had made in the standard period, 
or what was the quota of H. Bresler and Sons, Ltd. On appeal, it was argued 
on behalf of Sorsky that a person could not be convicted of an offence 
against the order unless there was mens tea on his part, and that a charge of 
conspiracy to supply contrary to the order therefore involved knowledge by 
the accused that the amount of the quota had been or would be exceeded. 
Dealing with this argument, Humphreys, J., delivering the judgment of 

the Court said* : 

“The all-sufficient answer to that argument is to be found in the 
wording of the orders in question which makes it abundantly plain 
that the supply of controlled goods contrary to the order is an offence 
irrespective of any knowledge or state of mind of the supplier. If 
authority is required in support of that proposition it will be found in 
the judgment of this Court in /?. v. Clayton.^ That case is also an 
authority for the proposition that conspiracy to contravene the terms 
of these orders does not require proof of that knowledge on the 
part of the accused indicated by the expression mens rea. To the 
same effect is R. v. Jacobs* in which it was contended for the appell- 
ants . . . that the conviction was wrong in that there was no evidence 
that the vendors were aware that the permitted price had been 
exceeded. 


1. (1944) 2 All E.R. 333. 
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“That argument was rejected by this Court, it being pointed out in 
the judgment that a criminal conspiracy consists in the agreement to do 
an unlawful act without reference to the knowledge on the part of the 
accused of its illegality.** 

In R. V. Wheats R, v. Siocks^^ Avory, J., said that the maxim actur non 
faeit r^m nisi mtns sit rea was ‘'admitted to be uncertain and often misleading 
in its application’*, and that in that case the maxim was satisfied “if the 
evidence establishes an intention on the part of the accused to do the act 
forbidden by the statute.** . . . There the accused were charged with 

bigamy. 

That Humphreys, J., was clearly right in saying that the supply of 
goods contrary to the order was an offence irrespective of the state of mind of 
the supplier cannot be disputed. He was also clearly right in sayiug that it 
was not necessary to prove knowledge of the illegality to establish a conspiracy 
to contravene the orders. He was also right in saying that a criminal conspi- 
racy consists in an agreement to do an unlawful act without reference to the 
knowledge on the part of the accused of its illegality. It, however, appears 
to have been overlooked that the agreement between Sorsky and H. Qresler 
for the sale of controlled goods to H. Bresler and Sons, Ltd. and for their re-sale 
by Sorsky as agent for that company was not of itself an agreement to do 
something unlawful. The fact that, unknown to Sorsky, goods were sold in 
excess of the quota did not convert Sorsky’s lawful agreement into a 
criminal conspiracy. If the conclusion had been reached that the agree- 
ment was to supply goods in excess of the quota, then the conviction of Sorsky 
would have been correct, for then he would have been a party to an 
agreement to contravene the orders. 

The unfortunate consequence of the decision in R. v. Sorsky^ is that it 
appears to be an authority for the proposition that if in fact what was done 
under an agreement was unlawful, then the parties to that agreement are 
guilty of conspiracy., even if what was done was without their knowledge. 
Hinchclife, J., follow'ed this decision with evident reluctance.* On this point 
the law is the same for conspiracy as for aiding and abetting, as to which 
Lord Goddard, G. J., said in Johnson v. Youden^ : 

“Before a person can be convicted of aiding and abetting the com- 
mission of an offence, he must at least know the essential matters which 
constitute that offence. He need not actually know that an offence 
has been committed, becau.se he may not know that the facts con- 
■titute an offence and ignorance of the law is not a defence. If a 
person knows all the facts and is assisting another person to do 
certain things, and it turns out that the doing of those things con- 
stitutes an offence, the person who is assisting is guilty of aiding 
and abetting that offence, beoattso to allow him to say, ‘I knew of 
all those facts but I did know that an offence was committed', 
would be allowing him to set up ignorance of the law as a defence. 

I he reason why, in our opinion, the Justices were right in dismiss- 
ing the informations against the first two defendants is that they 
found and found on good grounds, that they did not know of the 
matters which in fact constituted the offence and, as they did not 

1. (19:^0 All E. K. It.p. 602 ati>. (.04 i 3. (J966) 2 All E. R. 215 at p. 220. 

(1921) 2 K. B ] 19 at p. 126. 4, (1950) 1 K. B, 544 at pp. 546, 547, 

2. (1944) 2 All £. R. 333. 
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know of those matters* it follows that they cannot be guilty of aiding 
and abetting the commission of the offenccr** 

11, Conspiracy — Sentence. — Normally it Is not right to pass a high« 
sentence for conspiracy than could be passed for the substantive offence ; it 
can be justified only in very exceptional cases. 

Although it must follow logically from what is said above that it could 
in a very exceptional case be right to charge conspiracy even whan the lu^ 
stantive offence had been committed and was charged, it should undoubtedly 
remain the general rule that when there is an effective and sufficient cha^e 
of a substantive offence, the addition of a charge for conspiracy is undesirable 
because it will tend to prolong and complicate the trial.’ It is diffic^t to 
imagine any case in which it would be right to give a greater sentence for an 
attempt than could be given for the substantive offence. It was held to be 
wrong in Reg. v. Pearce.^ In the above-noted case Lord Pearson observed i 

'‘In Blackstone’s Commentaries, Book 4, Chapter 29, page 37, it is 
said : 

'The discretionary fines and discretionary length of imprison- 
ment, which our courts are engaged to impose, may seem an ex- 
ception to this rule. But the general nature of the punishment, viz. 
by fine or imprisonment, is in these cases, fixed and determinate, 
though the duration and quantity of each must frequently vary, 
from the aggravations or otherwise of the offence, the quality and 
condition of the parties, and from innumerable other circum- 
stances.' 




"That passage appears in the seventh edition dated 1775 and on the 
same page in the 2lst edition dated 1844. In Russell on Crimes and 
M-isdemeanoufs t 2nd Ed. (1826), Vol. 1, p. 43, it said : 

‘The word "misdemeanour^*, in its usual acceptation, is applied 
to all those crimes and offences for which the law has not provid^ 
a particular name ; and they may be punished, according to the 
degree of the offence, by fine or imprisonment, or both . 

"In the Seventh Report of Her Majesty's Commissioners on Crimi- 
nal Law (1843), page 104, it was stated : 

♦The general and ordinary punishment by the common law, in 
respect of all misdemeanours punishable by indictment or informa- 
tion, is fine or imprisonment, or both, the amount of which is 
altogether discretionary; and, in some instances, by whipping.’ 

"In Reg. v. Rowlandst^ the defendants were prosecuted and convicted 
in respect of a conspiracy to raise wages. The actual sentence appears 
to have been made up of three months* imprisonment on each of a 
number of counts. Patterson, J., in the course of pronouncing sen- 
tence, said®: 

‘The charge ia not directly under this Act, because the Act makes 
it an offence, nnd makes it an offence punishable by summary 
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proceedings before a Magistrate, and the charge In the Indictment, 
as far as the oflFence is concerned, when proceeded for before a 
Magistrate against persons who have committed that offence, is 
confined to three calendar months* imprisonment ; but this is a 
charge of a conspiracy to do those acts, and that is an offence^ which 
is a misdemeanour, and which is punishable by our law with fine 
and imprisonment at the discretion of the Court. The Court is not 
confined to the time mentioned in the Act of Parliament, of three 
calendar months, but is at liberty and is to look into all the circum- 
stances of the case, and see what in their opinion and their judgment 
Is the right punishment to be Inflicted on parties who have so con- 
spired. I mention that, lest it should be supposed, In the sentence 
l am about to pass, that the Act of Parliament In any way restricted 

our power.* 

•'In Reg. V. Casirot^ the decision, as shortly summarised in the head- 
note, was that ‘Upon an indictment for misdemeanour containing 
two counts for distinct offences the defendant may be sentenced to 
imprisonment or penal servitude for consecutive terms of punishment, 
although the aggregate of the punishments may exceed the punish- 
ment allowed by law for one offence.* In the course of h!i judgment 
Bramwell, L. J., said* : 

‘By 'he T)ro\jsion8 of Isi?4gaa Carta and the Bill of Rights Judges 
are restrained from giving inordinate punishments; but as the 
common law has not drawn a limit to the punishment which may 
be Inflicted for a misdemeanour, even according to the proposition 
urged before U 3 no difficulty arises as to a conv^iction upon an in- 
dictment lor misdemeanour at common law ; the defendant might 
be sentenced at common law to seven years imprisonment and a 
fine upon the first count, and to seven years impn.«<onment with or 
without a fine upon the jecond count, to commence at the expira- 
tion of the sentence upon the first count.’ 

•«No disapproval of this passage was exoraiscd when the case came 
on appeal to this House,* 

»In Stephen's History of the Criminal Law of Euglaad \<A, 

pp. 489-90, it is said : 

'But apart from these statutory punishments there are punish- 
ments appointed by the common law, both ior misdemeanours at 
common law and also for those statutory misdemeanours for which 

no punishment is provided by statute. These are fine and impri- 
sonment and whipping . . • The statutory rules as to the arnount 
of the fines and the length ol the impri&oiiment which the Court 
may impose axe vague to the last degree. 

"Then he mention* Magna Carta and the Bill of Rights. 

"Having regard to those authorities, and the absence of any 
authority on the other side, 1 have no doubt that, whatever the 


1. (1880) 5Q..B. D. 490 C. A, 

2. at pp. 509, 510. 
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historical origin may have been> the courts have for hundreds of years 
had power at common law to sentence to imprisonment for misde- 
meanours, and the length of the imprisonment has been at large and 
in the discretion of the Court. 

^*The contention that imprisonment for conspiracy or any other 
misdemeanour is (apart from statutory provisions) limited to a term 
of two years was put forward on an alternative ground. Be it assumed 
that originally at common law the term was at large and in the dis- 
cretion of the Court. It is contended that from about the middle of 
the 19th century onwards there grew up a practice of not imposing 
imprisonment for any greater term than two years; and that the 
practice became by long usage so firmly settled as to be unalterable ; 
either it hardened into a rule of law> or it came to govern, and, 
according to the correct view, should continue to govern, the exercise 
of the Court’s discretion ; and therefore any sentence of imprisonment 
for a greater term than two years, except under statute, is either un- 
lawful or an improper exercise of discretion. 

does seem to be true that to approximately the second half of 
the 19th century and the first half of the 20th century there was a 
general practice of limiting imprisonment to a maximum term of two 
years. But I think that is to be explained partly by the severity of the 
punishment by imprisonment in the 19th century^ which made the 
courts reluctant to impose any long sentence of imprisonment, and 
partly by the existence of the other punishment of penal servitude 
which was then available. Penal servitude was introduced, to take 
the plants of transportation, by Statutes of 1853 (16 & 17 Viet., c. 99) 
and 1857 (20 & 21 Viet., c. 3) and the minimum term of penal servi- 
tude was three years. Evidently penal servitude was considered the 
appropriate form of punishment for a term of three years or more* 
Therefore in statutes providing for imprisonment after about 1850 
the maximum term was two years. Many examples will be found 
in the Offences against the Person Act, 1861, for example, in Secs. 34, 
35 and 36 which may be contrasted with the longer terms of penal 
servitude provided in Secs. S3 and 37. No doubt the prison system 
came to be arranged on the basis of imprisonment being up to two 
years and penal servitude being from three years upwards. There 
were later statutes relating to penal servitude in 1891 (54 & 55 Viet., 
c. 69) and 1926 (16 & 17 Geo. 5, c. 58). Then the Criminal Justice 
Act, 1948, by Sec. 1 U) provided that : 

<No person shall be sentenced by a court to penal servitude; and 
every enactment conferring power on a court to pass a sentence of 
penal servitude in any case shall be construed as conferring power 
to pass a sentence of imprisonment for a term not exceeding the 
maximum term of penal servitude for which a sentence could have 
been passed in that case immediately before the commencement of 
this Act.’ 

‘^After that enactment there was no reason, by way of analogy or 
otherwise, for confining terms of imprisonment imposed by virtue 
of common law powers for misdemeanours within a maximum of two 
years. 
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^*Soon there came the case of Rex v. Morris,* which was decided in 
1950. Hallett, J., at assizes passed a sentence of imprisonment for 
four years for the common law misdemeanours of conspiracy. On 
appeal to the Court of Criminal Appeal the argument for the appellant 
was that there was no record for over a century of a sentence of im- 
prisonment for a common law misdemeanour exceeding two years; 
and that limit had become part of the common law by long usage. 
The Court of Criminal Appeal, in a judgment delivered by Lord 
Goddard, G. J., rejected this argument, holding that the duration of 
the term of imprisonment for a common law misdemeanour always 
was and still is at the discretior, of the Court. He said^: 

‘Of late years the courts have been very reluctant to impose a 
penalty more severe than that of two years^ imprisonment, .but that 
has been because until the reforms which took place during the 
latter part of the 19th century, imprisonment was a severe punish- 
ment. . . . The Penal Servitude Act, 1891, Sec. I (2), provided 

that when a sentence of penal servitude was prescribed by a statute 
a sentence of not exceeding two years imprisonment could be given 
instead. That is why courts frequently gave sentences of imprison- 
ment for not more than two years for offences for which penal 
servitude up to 14 years, or penal servitude for life, could be given, 
but that did not affect their right to give longer sentences of impri- 
sonment for common law misdemeanours. The law was that such 
misdemeanours could be punished by terms of imprisonment at the 
discretion of the courts, and there is no statute, whichjhas taken that 
power from the courts.* 

“I see no reason to differ from that judgment on this point and I 
think the decision was right, and the appellant's second contention 
must fail. 

“Thirdly, it was contended on behalf of the appellant that it was 
not a proper exercise of judicial discretion to pass for the conspiracy 
a greater sentence than could have been passed for the substantive 
offence if it had been committed. This contention receives some 
support from a later passage in the judgment in Rex v. Morris,^ 
where Lord Goddard, C. J., said : 

‘Mr. Dutton Briant has argued and I thought it was his best 
point — that it was not right to impose on a person, under the guise 
of a sentence of conspiracy, a longer sentence then could be imposed 
for the substantive ofFenoe ho conspired ta commit. At first sight 
that appears a very attractive argument. If a man conspires to 
commit an offence for which the maximum sentence is, by statute, 
two years’ imprisonment, it is said that it is not right that a court 
should pass a longer sentence on him because he shappens to have 
prosecuted for a common law conspiracy. That might be so 
in a great many cases. \Vhere the evidence showed that the only 
matter in which the defendant had been concerned %vas one definite 
offence, it would obviously be wrong by means of indicting him for 


1. (1951) 1 K. B, 394 t 66 T. L. R. (Pl.2) 2 Rex. v. Morris, (1951)1 K. B. 394 at 

1050 : (1950) 2 All E. R. 965 pp 396, 397, 

C. O. A. 3. Ibid, at p. 399 
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conspiracy, to Impose on him a longer sentence than he could have 
received if he had been indicted merely for the substantive offence. 
But in the present case the appellant has been engaged in a traffic 
which obviously has been going on for many months ; he has had 
four motor cars fitted so that this traffic can be carried on> and was 
smuggling on a very extensive scale.* 

‘‘The general principle stated in this passage is clearly right, but 
the exercise of the discretion must depend on the circumstances and 
there must be room for some exceptions from the general rule. There 
was in the argument of this appeal some criticism of the last part of 
the passage cited above, on the ground that apparently other offences, 
not proved and not desired to be taken into account, were being allow- 
ed to increase the sentence. I think the words used do invite that 
criticism, but in substance it was right to make an exception in that 
case, because the conspiracy involved a combination of persons making 
elaborate preparations for smuggling on a large scale and might well 
be regarded as an offence different from, and more serious than, the 
substantive offence of merely smuggling in the particular watches 

concerned. 

'‘In Reg. V. Field, ^ Lawton, J., delivering the judgment of the Court 
of Criminal Appeal said : 

‘Even if the object of the conspiracy had been the obstruction of 
the police, which it was not In the circumstances of this case the 
fact of the unlawful combination of these appellants to achieve that 
end would have changed its character and so enhanced its mischief 
that the joint act might properly be treated as a different, and more 
serious crime. In putting its reasons in those words the Court has 
applied to the facts of this case a well-known passage in the Law of 
Criminal Conspiracies and AgreemenUy by R, S. Wright (1873), page 83, 
cited with approval by this Court in Reg. v. Blamires Transport Ser^ 
vices Lid.^ 

"The judgment in the Blamires case’ was given by Edmund Davies, 
J., who also presided in the Court of Criminal Appeal in the preset 
case. In my opinion the reasoning in the Blamires case^ and Field s 
case,® based on the passage in R. S. Wright’s book, is correct and can 
be applied to the present case. There Is in the book another passage 
at pages 81-82 which can be used as indicating factors to be taken 
into account in deciding whether the conspiracy is a crime different 
from and more serious than the substantive offences. The passage is 
this : 

‘There may be cases In which the agreement or concurrence of 
several persons 5n the execution of a criminal design is a proper 
ground for aggravation of their punishment beyond what would 
be proper in the case of sole defendant. Such would be cases in 
which the co-operation of several persons at different places is likely 
to facilitate the execution or the concealment of a crime, or in which 
the presence of several persons together is intended to increase the 


1. (1965) 1 Q,B. 402 at p. 423 *(1964) 3 C. C. A. 

W. L. R. 593 ; (1964) 3 All E. R. 269 3. Ibid. 

O, G. A. 

I, (1962) 10. B. 278 at p, 282 : (1963) 3 5. (1965) 1 B. 402. 

W, L. R. 4961 (1963) 3 All K.R. 170 
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means of force or to create terror, or cases of fraud in which sus- 
pioion and ordinary caution are likely to be disarmed by the in- 
creased credibility of a representation made by several persons.* 

The contention that it is not a proper exercise of judicial discretion to 
pass for the conspiracy a greater sentence than could have been passed for 
the substantive offence if it had been committed receives some support from a 
later passage in the judgment in R. v. Morn's,^ where Lord Goddard said : 

''Counsel for the appellant has argued and I thought it was his 
best point — that it was not right to impose on a person, under the 
guise of a sentence of conspiracy, a longer sentence than could be im- 
posed for the substantive offence he conspired to commit. At first 
sight that appears a very attractive argument. If a man conspires to 
commit an offence for which the maximum sentence is by statute two 
years* imprisonment, it is said that it is not right that a court should 
pass a longer sentence on him because he happens to have been pro- 
secuted for a common law conspiracy. That might be so in a great 
many cases. Where the evidence showed that the only matter in 
which the defendant had been concerned was one definite offence, it 
would obviously be wrong, by means of indicting him for conspiracy 
to impose on him a longer sentence than he could have received if he 
had been indicted merely for the substantive offence. But in the 
present case the appellant has been engaged in a traflSc which ob- 
viously has been going on for many months; he has had four motor 
cars fitted so that this traffic can be carried on, and was smuggling on 
a very extensive scale.^* 

12. Single conspiracy. —In Srichand K, Khetwani v. State of Maharashtrot^ 
the various firms to whom licences were issued were fictitious. The-conspi- 
racy was a general conspiracy to keep on issuing licences in the names of 
fictitious firms and to share the benefits arising out of these licences when no 
real independent person was the licensee. Held that the various members of 
the conspiracy other than the two public servants must have joined with the 
full knowledge of the modus operandi of the conspiracy and with the intention 
and object of sharinsj the profits arising out of the acts of the conspirators. 

It is, therefore, difficult to see that the mere fact that licences were issued in 
the names of eight different companies make out the case against the conspi- 
rators to be a case of eight different conspiracies each with respect to the 
licences issued to one particular fictitious company. 

13. Distinction between conspiracy and other offences — Cons- 
piracy differs from o^'her offences in this respect, that in other charges the 
intention to do a criminal act is not a crime in itself, until something is done 
amounting to the doing or attempting to do some act, to carry out that inten- 
tion; conspiracy on the other hand consist simply in the agreement confederacy 
to do some act, no matter whether it is done or not.* 


1. (1951) 1 K. B. at p, 399: (1950) 2 All 
E R. at p. 9b8. 

2. A. I. a. 1967 S. C. 450 at p. 452 

3. Amrhalal Hazra v. Emperor, A. T. R. 

1916 Cal 183 at p. 193 : I. L. R. 42 
Cal. 957 : 29 I. G. 513 ; ««« also E. G, 
Barsay v. State, A. I. R, 1958 Bom. 354 : 
60 Bom. L. R. 159: 1958 Cr. L. J. 

144 ; Amrita Lai Hazara p. King- 
Emperor. A. 1. R 1916 Gal. 188 i I. L. R. 
(1915) 42 Cal. 957 i 19 G. W. N. 676; 
29 I. C. 513 : 21 C. L. J. 331, Conspiracy 

I. P. G.— 122 


to p03«e3s explosive substances unjrr 
See. 120 B and See. 4 of the Explosiv’c 
Substances Act, VI of 1908, the explo- 
sive substances notb.ing in existence; 
Nirmal Chsndra Dc k. King-Etnperor 
31 G. W. N. 239 : 100 I. G. 113: 28 
Gr. L. J. 241: A. I. R. 1927 Cal. 265 
(D. B ) (charge under Sec. 12 (/) of the 
Arms Act read with Sees. 120-R and 
116 of the Penal Code, that being no 
evidence on record of possession by the 
accused of arms the ammuuiiion]. 
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14. Distinction between Secs. 120-A and 31. There^ is not mere 
substantial difference between conspiracy as deHned in this section and acting 
on a common intention as contemplated m Sec. 34. VVhile m the former 
the eist of the offence is the bare engagement and association to break the 

law even though the illegal act does not follow, the gist of the offence under 

Sec 34 is the commission of a criminal act in furtherance of a common 

intention of all the offenders— which means that there should be a ““'*7 of 

criminal behaviour resulting in something for which an individual would be 
punishable as if it were all done by himself alone.' 

15. Distinction between offence of criminal conspiracy and 
offence of abetment by conspiracy .—Distinction between the offence of 
criminal conspiracy as defined in Sec.l20;^A and the offence of abetment by 
^o “piracy as defined in Sec. 107 of the Code. Section 120-A which defines 
the offence of criminal conspiracy and Sec. I20-B which punishes the_ 

are in Gh V-A of the Indian Penal Code. This chapter introduced into the 
criminal law of India a new offence, namely, the offence of criminal 
conspiracy. It wa« introduced by the Criminal Law Amendment Act, 1913 
(Via of 1913). Before that, the sections of the Indian Penal Code which 

directly dealt with the subject of conspiracy were these contained in Gh. V 

and sL 121 (Gh. VI) of the Code.* The point before the Supreme Court 
fn the above-noted case was the distinction between the offence of abetment 
as defined in Sec. 107 (Ch. V) and the offence of criminal conspiracy as 
defined in Sec. 120-A (Gh. V-A). While discovering the distinction Das, J., 

observed as follows: 

“The point before us is the distinction between the offence of 
abetment as defined in Sec. 107 (Gh. V) and the offence of criminal 
conspiracy as defined in Sec. 120-A (Gh. V-A). Under Sec. 107, 
second clause, a person abets the doing of a thing, who engages with 
one or more other person or persons in any conspiracy for the doing 
of that thing, if an act or illegal omission takes place in pur^ance 
of that conspiracy, and an order to the doing of that thing. There- 
fore, in order to constitute the offence of abetment by conspiracy, 
there must first be a combining together of two or more persons m 
the conspiracy; secondly, an act or illegal omission must take place 
in pursuance of that conspiracy, and in order to the doing of that 
thine it is not necessary that the abettor should concert the offence 
with the person who committed it. It is sufficient if he engaged m 
the conspiracy in pursuance of which the offence is committed. It 
is worthy of note that a mere conspiracy or a combination of persons 
for the doing of a thing does not amount to an abetment. Something 
more is necessary, namely, an act or illegal omission must^ take 
place in pursuance of the conspiracy and in order to the doing of 
the thing for which the conspiracy was made. Before the introduc- 
tion of (Ch. V-A) conspiracy, except in cases provided by Secs. 121-A> 
311, 400, 401, and 402 of the Indian Penal Code, was a mere species 
of abetment where an act or an illegal omission took place in pursu- 
ance of that conspiracy and amounted to a distinct offence. Chapter 


1. Provincial Government, C. P. and 
Berar v. Dina Nath Lala Ganpatrai, 
A. I. R. 1939 Nag. 263 at p. 264: I. L. R. 
(1939) Nag, 644 : 41 Cr. L. J. 27 t 


1939 N.L. J. 373. 

2. Praroath Nath Taluqdar ». SaroJ 
Ramjan Sarkar, (1962) 2 S. C. R. 297 
at p. 318, 
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V-A, however, introduced a new offence defined by Sec. 120-A. 
That offence is called the offence of criminal conspiracy and consist 
in a mere agreement by two or more persons to do or cause to be 
done an illegal act or an act which is not illegal by illegal means, 
there is a proviso to the section which says that no agreement 
except an agreement to commit an offence shall amount to a 
miminal conspiracy unless some act besides the agreement is 
done by one or more parties to such agreement in pursuance 
thereof. The position, therefore, comes to this. The gut of the 
offence of criminal conspiracy is in the agreement to do an illegal 
act or an act which is not illegal by illegal means. When the agree- 
ment is to commit an offence, the agreement itself becomes the 
Xnce of criminal conspiracy. Wher^ however, the agreement is 
trdo an illegal act which is not an offence or an act which is not 
negal by illegal means, some act besides the agreement is necessary. 
Thlrefore. thi distinction between the offences of abetment by con- 
spiracy and the offence of criminal conspiracy, so far as the agreement 
to commit an offence is concerned, lies in this. For abetmeiit by 
conspiracy mere agreement is not enough. An act or illegal omission 
must take place in pursuance of the conspiracy and in order to the 
doing of the thing conspired for. But in the offence of orimmal 

"gisTo^f theVffeVc"’' W^meTlo observed in MulcaHy v. The Que.n^ = 

‘When to agree to carry it into effect, the very plot is an act 
in hself, and tL act of each of the parties, promise against promise. 
Ztus contra actum, capable of being enforced, if lawful punishable 
?f for a criminal object or for the use of criminal means. 

<‘Put very briefly, the distinction between the offence of abetment 
under the second clause of Sec. 107 and that of criminal conspiracy 
under Sec 120-A is this. In the former offence a mere combination 
of per-ons or agreement between them is not enough. An act or 
^^^^legll omission must take place in pursuance of the conspiracy and 
n mder to the doing of the thing conspired for; in the latier offence 
the mere agreement is enough, if the agreement is to commit an 

offence. 

“So far as abetment by conspiracy is concerned the abettor will 
be liable to punishment under varying circumstances detailed in 
Secs 108 to 117. It is unnecessary to detail those circumstances lor 
the present case. For the offence of criminal conspiracy it is punish- 
able under Sec. 120-8.’* 

16 Criminal conspiracy.— The crime of conspiracy affords support 
for anv who advance the proposition that criminal law is an instrument of 
government. As Stephen has pointed out^ in its earliest meaning conspiracy 
® ‘ was the agreement of persons who combined to carry 

Earliest meaning of qjj legal proceedings in a vexatious or improper way,® 
criminal cous|.iiacy. Although primarily a civil injury it was also punishable 

on indictment. The Star Chamber developed the criminal aspect of agree- 
ments of this nature into a substantive offence, and widened its scope; being 

1 : (1304) 3i Edw. 1 aud 3 Co- 
lust. 143 i 4 B. L. Com. 136. 


1 . 

2 . 

3. 


(1868) L. R. H. L. 306 at p. 317. 

2 H. C, L. 228. . 

(1300) Ailiculi super Chailas* 28 taw. 
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Criminal conspir- 
acy as understood in 
common law courts. 


thus established the new offence eventually penetrated into the courts of 
common law but in its gradual evolution into a crime at common law of 
general application there can be discerned a close association with the law 
of principal and accessory. In this process of development it resembles 
the other preliminary crimes, incitement and attempt. It was, indeed, 
closely analogous to attempt^ and in its earliest stages there was a tendency 
to regard it as a form of attempt to commit a wrong.^ In the common law 

courts it was received as a loosely expressed doctrine **cap- 
able of almost indefinite extension”. In effect it marked the 
point at which an agreement between two or more persoos 
to do any act which the Court disliked even on moral 
ground, could be punished as a criminal conspiracy.^ Thus it has been said that 
criminal conspiracy consist in '^an unlawful combination of two or more persocsi 
to do that which is contrary to law, to cause public mischief*’i^ or to do that 
which is wrongful and harmful towards another person or to do a lawful act 
for an unlawful end, or by unlawful means, or wrongfully to prejudice a 
third person,* or to do a lawful act for an unlawful end* or by unlawful 
means or wrongfully to prejudice a third person.^ It has been said that 
if several illegally concur in doing an act with a common object, they may 
be guilty of conspiracy, though they were previously unacquainted with 
each other.* 


But few things are left so doubtful in the criminal law as the point at 
which a combination of several persons for a common object becomes 
unlawful.® 


1. StephcD, 2 H. G. L. 227. 

2. Holdsworth, 5 H. E. L. 201. But ««« now 
Board of Trade d, Owcd and Seth Smith, 
(1957) 41 Cr. App. R. 11. 

3 In Continental systems the crime seems 
to have been kept within narrower 
limits. For example, an agreement to 
commit a crime appears not to have 
been known as a crime in Germany 
until about 1927 [s«« Ebermayer, St. 

G. B, (4th Ed.), p. 273, note 1 on Art. 
I9b.]. For an earlier recognition in 
France, Code Penal, Art. ti9, and 
cp, Arts. 59, 60. 

4. R. p. Biaiisford, (1905) 2 K. B. 730 at p. 
745, And get R. v. Boulton, (1871) 12 
Cox. 37 ; R. V. Basscy, (1931) 22 Cr. App, 
R. 160, 

5, Qiiinn v. Leathern, (1901) A, C. 495 

at p 528 : 70 L, J P- 76, Lord Brampton. 
In R. p. Viocent, (1839> 9 C & P. 91. 
Alderson, B., laid it down that conspi- 
racy is "a crime which consists either 
in a combination and agreement by 
person to do some illegal act, or a com- 
bination and agreement to effect a 
legal purpose by illegal means.” In 
O’Connell 0 . R., (1844) ll Cl. & F. 

155 ; 5 St. Tr. (N- S.) I, Tindal, C. J., in 
delivering the opinion of all the Judges, 
said : “The crime of conspiracy is com- 
plete if two or more than two, should 
agree to do an illegal thing ; that is, to 
effect something in itself unlawful, or to 


effect, by unlawful means, something 
which in itself may be indifferent or 
even lawful.” In R. p. Seward, (1834) 
1 A. & £. 713, Denman, C. J., said, 
*‘An indiciment for conspiracy ought 
to show either that it was for an unlaw- 
ful purpose, or to effect a lawful 
purpose by unlawful means” j but in 
R. p. Peck, (183^) 9 A. & E, 686, upon 
this dictum bein^ cited, he said, *1 do 
not think the antithesis very correct” ; 
and in R. p. King, (1845) 7 Q. B. 782. 
he said, **The words *at least* should 
accompany that statement.** In R. p. 
Jones, (1832) 4 B. & Aid. S45 ; 1 N. & 
M, 78, however, several Judges gave 
a similar definition of the crime of coo* 
spiracy. 

6 “With a corrupt intent.** 8 Mos. 320; 
1 Wils, (K. B.) 41. o«g R- P. Delaval, 
(1763) 3 Burr. 1434 at p, 1439. 

7. 1 Hawk. c. 72, Sec. 2; Quinn p« Leathern, 
(1901) A. C. 1495n* Unless the word 
**wron^ully** means criminally, the 
authorities cited by Hawkins ao not 
support this proposition. Wright on 
Congpiracj/, p> 12. 

8. By Lord Mansfield in the case of the 
prisoners in the King's Bench, Hil. T. 
26 Geo. 8 ; I Hawk, c. 72, Sec. 2, in the 
notes. Seg the instance given in B. •• 
Parnell, (1881) 14 Cox. 508 at p. 515. 

9. 3 Chitty, Cr. L. 1130. 
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The generally accepted deBnition of the offence is that given by WHkes, 

J., on behalf of all the Judges in Mulcahy v. R., and 

Generally accept* accepted by the House of Lords in that and subsequent 
ed definition of ^--^2 
conspiracy. caatsa. 

A conspiracy consists not merely in the intenBon of two or more but in 
the agreement of two or more to do an unlawful act or to do a lawful act 
by unlawful means.’ So long as such a design rests m intention only it is 
not indiotable. When two agree to carry it into effect, the very plot is an 
act in itself, and the act of each of the parties, promise against promise, 
actus contra actum, capable of being enforced if lawful, punishable if for a 
criminal object or for the use of criminal means. And so far as proof pes 
comniracv. as Grose, I., said in R. v. Brisac<^ is gernerally ' matter of 
infer^noe^deduced from certain criminal acts of the parties accused, done 
in pursuance of an apparent criminal purpose in common between them. 

The number and the compact give weight, and thu 

more especially the case in a conspiracy like that charged in this 

indictment* 

The gist of the offence of conspiracy th^en lies, not in doing the act, 
g effecting the purpose for which the conspiracy is formed 

Giuofthe offence nor in attempting to do them, nor in melting otheH to 
of conspiracy. do them, but in the forming of the scheme or agreement 

between the parlies.’ The external o'- 

which mutual consent to a common purpose is exchanged. In an indict ent, 

it suffices if the combination “ists and is unlawful, because it is the com bina- 
tion itself which is mischievous, and which is considered to give the public 

an interest to interfere by indictment. 

17 Conspiracie. panishable under the Codo.-Certain conspiracies 

.. • ^ * 1 . ui offences under the Code. Xaking them 

are otherwise punishable as distinct onences uEiuyi v . 

into account, the Code now deals with the following conspuaciesj 


2 . 


3. 


4. 


5. 

6 . 


L. R. (1868) 3H. L. 306 at P*3l7, cUcd 
with approval in R. •• Meynck^ 

21 Cr. App. R. 94 at p. 99. 

Quinn ». Leathern, (1901) 495 at p. 

5'29. 8«9 R, V. Brailsford, (1905) 2 K.. B. 
730 at p. 746. 

The phrase is clumsy, since the un 
lawful means must be expiesscd m acts’ 
it would be better put *'to do an un 
lawful act, whether as the ultimate 
end, or as a means to an end whic\> 
may itself be lawful.** 

A civil action does not lie for a con* 
spiracy unless it is put into execution 
and caufcs damage. 9 Co. Rep. 57 ; W. 
Jones y'i ; Savile p. Roberts, (1698) I 
Ld. Raym. 374 ; I Wms. Saund. 229b, 
230 ; Barber v. Leister, (1859) 7 C. B. 
(N. S.) 175; Quinn p. Leathern, (1901) 
A. G. 495 at p. 510, Lord Macnaghten, 
542, Lord Lindlcy ; Sorrell v. Smith, 
(1925) A. C. 700 j Crofter Handwoven 
Harris Tweed Go. Ltd. p. Veiteb, (1942) 
A. C. 435. 

(1803)4 East 164 at p. 171. 

Tbc question involved was whether a 


7. 


8 . 


conspiracy, charged and proved, was 
an overt act of felony within the Trea-, 
son Felony Act, 1848 (11 & 12 Viet, 
c 12). 

I East P. C. 462 ; R. v. Best, (1705) 2 
Ld. Raym. 1167? 6 Mod. 185; R. p. 
Spragg. (1760) 2 Burr. 994 (conspiracy 
to indict for a capital oficncc) ; R. p. 
Rispal, (1762) 3 Burr. 1320 (where con- 
spiracy to injure a man by a false 
charge was held unlawful and a trespass 
tending to a breach of the peace). Ste 
O’Coimell o. R.. (1844) II Cl. & F. 
155 j 5 St . Tr. (N. S.) 1 . 

Sir W. Erie on Trade Unione, p. 31, 
adopted by Bruce, J, in R, p. Plummer, 
(1902) 2 K. B. 339 at p.' 348. And#*# 
Mulcahy p. R., (1868) L. R. 3 H. I. 
306 at p. 328. 

Mogul S. S, Co. V. McGregor, (1892) 
A. C. 25. In certain of the older 
authorities refeicnce is made to a bare 
conspiracy. unexecuted, as criminal. 
See R. p. Rispal, (1762) 3 Burr. 1320 i 
) Lev. 62 at p. 1 1 : 1 Venter. 304 : 1 Ld, 
Raym. 379 ; 1 Salk. 174 ; 1 Str. 193 1 
T. Raym. 417. 
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(1> Conspiracy to wage war (Seo. 121-A)* 

(2) Tkugi 311). 

(3) Belonging to a gang of thieves (Sec. 401). 

(4) Being member of an assembly oi dacoits (Sec. 402). 

(5) Abetment by conspiracy (Sec, 107, '^Secondly”), 

(6) Conspiracy to commit an offence. 

(7) Conspiracy to do an illegal act. 

The opportunities which the vagueness of this crime can offer to govern- 
mental oppression has been recognised by an independent judiciary conscious 
of the need to preserve the liberty of the subject. As Fitzgerald, 
J., said*: “The law of conspiracy is a branch of our jurisprudence to be 
narrowly watched, to be jealously regarded, and never to be pressed beyond 
its true limits.”^ 

18> Essentials of criminal conspiracy. — The four essential ingre- 
dients of a criminal conspiracy have been already set out. Shortly stated, 
the offenoe involves (t) an aanenent to do. (it) an illegal act, or (iii) by illegal 
means, (ii;) the agreement being followed by an overt act. 

Section I20-A which defines conspiracy requires that there should be 
meeting of minds. This would mean unity of purpose. The agreement to 
do the illegal act may even be implied.* 

The essence of conspiracy is that there should be an agreement 
tween persons to do one or other of the acts described in the section. 
said agreement may be proved by direct evidence or may be inferred from 
acts and conduct of the parties. There is no difference between^ the mo e 
of proof of the offence of conspiracy and that of any other offencei it can be 
established by direct evidence or by oircumstancial evidence,* 

It will be observed that there can be no conspiracy without an agre^ 
Aerccmcnt ment which is an advancement of the intention which 

has conceived in his mind, which then passes from ^ , 

intention to the stage of mutual consultation and concert, P**°®*jf - 

may be available in the evidence of an accomplice which ™“**'*„*°. 
be definitive as to the agreement ‘*to do or cause to be mt^nnina 

charged; which, again, must be shown to be illegal within p® ^ s 

ascribed to that term in Sec. 43 which generally foUowM t ® . S , 

It is immaterial whether the illegal act is the ultimate object of sucn 


1. Irish State Trials. 1867. 

2. Russel oo Crimf, 11th Ed., pp. 213- 
216. 

3. Lakshmandas Chaganlal Bbatia v. 
State, A. 1 R, 1968 Bjm. 400 at p, 416. 

4. Bhagwan Swamp Lai Bishan Lai o. State 
of Maharashtra, A, I. R. 1965 S. C, 
682 at p, 687, 

5. Rowlands. 17 Q.. B. 671 ; Pamel. 14 Cos. 
505; O'Gonnel, U Gl. & Fin. 155 1 


Gulab Singh. 35 I. C. (A.h) 991 ; P E 
Billinghurst 0. Emperor, A. I. K. 

Cal. 18 » Muhammad Ismail «. Emperor, 
A. i. R. 1936 Nag. 97 : 38 Cr. L. J. 
106 s Parsram v. Emperor, A. I R. 1937 
Sind 58 : 38 Cr.L.J. 651 ; Rash Behan 
Shaw V. Emperor, A. I. R. 1936 Cal. 
753 : 38Cr. L. J. 545 : 41 C. W. H 

225 . 
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agreement ov is merely incidental to that object.^ It is similarly immaterial 
that the ofTence agreed on is one which one of the conspirators could not singly 
commit. So in an English case where a woman who erroneously believed 
herself with child conspired with another to procure abortion, she was held 
liable to be convicted of conspiracy to procure abortion although, if she had 
merely done the act to herself with like intent, she could not have been con- 
noted.® It will be observed that many acts of conspiracy to be found in the 
law books would be punishable here as amounting to abetment, as for 
example, conspiring to obtain money® or goods by false pretences,* conspiring 
to defraud the public by mock-action* or by forcing up the price of shares 
by circulating false rumours,* and the like. 


To amount to the offence of ciHmmal conspiracy an agreement must 

be to do that which is contiary to or forbidden by law. 
Act illegal. Being a highly technical offence, this ingredient of the 

crime is essential and must be strictly proved.? An agreement, which is im- 
moral or against public policy, or in restraint of trade or other^se of such 
a character that the Courts will not enforce it, is not necessarily illegal^ But 
since an act may be illegal without being crimmal, it follows that an agreement 
to do an illegal act may amount to criminal conspiracy though it may not be 
punishable as such.® It may be an otfence to conspire with r.nothcr to do an 
act which, if done alone, would not be criminal, c. g. procuring a woman to 
become a prostitute,^® or to have illicit connection with a man. 


The end does not justify the means in criminal law. If, therefore, one 

conspires \rith another to emplcy illegal means to achieve a 
Means illegal.. logp 1 purpose one may be convicted of conspiracy. Itis 

not difficult to conceive of^uch cases. For instance, it is not illegal to undersell 
rri^Uradcr Wt i t would be illegal for the latter to combine to ruin the 
seller of cheap goods by inducing to give credit to a bankiupt purchaser and 

thereby cause him loss.^® 


The doing of an overt act, independent of the agreement, is a step 

^ further in prosecution of the object of the conspiracy and 

Overt act. stamps i t as criminal within the meaning of this section. 

This overt act here irrust be something distinct from that tcncling to prove 
merely the agreementd^ The question is one of fact dependent upon the 
drcumstanccs of each case. For instance, if ^ and B ag.ee to murder C, 
letters passed between them as to the movements of C may ci ther prove the 
aa-eement or be overt acts in furtherance of its purpose. It all depends 
upon their’ nature and consent. So, where the accused were found to have 


1 Rash Behari Shaw v. Emperor, A. I. R- 7- 
1936 Gal. 153 at p. 160: 38 Cr. L. J. 

545 : 41 a. W. N. 225. 8. 

2. Witchurch, 24 Q,. B. D. 420. 9- 

3. Kcnrick, 5 Q. B. 49. 10. 

4* Orman, 14 Cox. 381. H* 

5. Lewis, 11 Cox. 404. 

6. Aspinall, 20 Q..B.D. 48 at p. 69; Scott, o. 12. 

Brown, (1892) 2 Q.- B. 724; Mogul 
Steamship Go. v. MacGregor & Go., 13. 
23 Q,.B. D. 598. 


Amritalal Hazra o. Emperor, A. I. R. 
1916 Gal. 188: I. L. R. 42 Cal. 957. 
O’Gonncl, 1 1 Gl. & Fin. 155. 

Witchurch, 24 Q. B. D. 420. 

HoweU. 4 F. & F. 160. 

Delaval, 3 Bur. 1424; Grey (Lord), 9 
St. Tr. 127; Means, 2 Den. 79. 

Esdaile, IF. & F. 213; S. C. sub. nom. 
Brown, 7 Cox. 442. 

Gulab Singh. 35 I. 0. (All.) 991;Kalida5 
Basu, 39 G. L. J. 151, 
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conspired to import firearms and ammomitioix in contravention of the Arms 
Act, they were held guilty of this offence.^ 

A court is right in thinking that an agreement which is alleged to be 
a criminal conspiracy need not and cannotoften be pr oved by direct evidence 
and it often happens that p^ticipation in overt acts in pur s\iance of the alleged 
agreement provide good grounds for the inference of participaticai in the 
agreement itself. But if in a case the only overt act is the is^sue of a cheque 
towards the payment of the price of the shares sold by the company such 
overt act by itself would not be sufficient material for inferring that there was 
participation by the accused in a criminal conspiracy.® 

19. Explanation. — The explanation follows the geneial principle that 
an illegal act cannot be justified by reason of mistake, accident or the like. 
But the illegal act must have some bearing on the object of the agreement 
otherwise the two cannot be connected. For instance, suppose A and B agree 
to murder C. One of them, goes to purchase a revolver in a false name. 
Both are guilty because A*s illegal act, though not the murder of C of which 
B had conspired, is yet incidental to that object. 

20. proof.— It is not the law that every conspirator must be present 
at every stage of the conspiracy. If the conspirator concerned had agreed 
Every conspirator must ‘o *6 common design and had not resiled from that 

not be present at every agreement, it can be presumed that he continued to 

stage. be a party to the conspiracy. In the instant case, some 

of the accused were convicted under Sec. 489-B read with Sec. 12Q-B, 
I.P.G. Trafficking inC.C. Notes was done in pursuance of the conspiracy. 


Held that the fact that several conspirators played different roles was 
wholly irrelevant in considering that charge. Each one is responsible for 
the acts of the other conspirators as well. The Court below should not have 
separated the several incidents and considered them in isolation. 'Hie 
conviction of any of the appellants under Sec. 489-C was redundant in view 
of the fact that they had been convicted under Sec. 489-B, 1. P. G.® 


21. Proof of criminal conspiracy.— The offence of cong^iracy can 
be established by direct evidence or by circumstantial evidence But &c. 10 
cif the Evidence Act introduces the doctrine of agency and if the conditions 
aid doln th^ein a^f satisfied, the act done by one is admissible against 
7 section, as the opening words indicate, will come 

the co-conspirators This secu^,^^^^ 

o«?s'um?mdbrtwo leasonable ground to believe that two or more persons 
drcJLtTncIs have conspired together to commit en offence ot an 

X- -ui that is to sav, there should be a prma facte evidence that a 

ictionaWe iwong that^i^s^tojay,ir^^^ before his actf can be used against his 

creonspirator^. Once such a reasonable ^ound exists, anything ^id, done 
CO con P conspirators in reference to the common intention, 

7fteT the s^id rntentfon wa^ entertained, is relevant against the others, 
aot onlv for the purpose of proving the existence of the conspiracy but also 
^,r proving that the other person was a party to it. The evidentiary 


1 . 


Kalidas Basu, 39 G. L. J. 1 51 .to the same 
effect Bachcha Basu, A. I. R- 193^ All. 
162 

Rameshwar Daga v. State of West Bengal, 


A. I. R. 1965 Gal. 38 at p, 42. 

3. V. Govindrajalu v. State of Mysore, 
A. I. R. 1962 Mys. 275 at p. 278. 
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value of the taid act IB limited by two circumstances, namely, that the acts 
•hall be in reference to their common intention and in respect of a period after 
such intention was entertained by any one of them.^ 

In the above-noted case the Court said : "The expresson 'in reference 
to their common intention’ is very comprehensive and, it appe^s ^ have 
been designedly used to give it a wider scope than the words in further^ce 
of, in the English law; with the result, anything said, done or written by a 
co-conspirator, after the conspiracy was formed will be evidence against the 
other before he entered the field of conspiracy or after he left it. Another 
important limitation implicit in the language is indicated by the expressed 
scope of its relevancy. Anything so said, done or written is a relevant tact 
only 'as against each of the persons believed to be so conspiring as- well tor 
the purpose of proving the exiitence of the conspiracy as for the purpose of 
showing that any such person was a party to it*. It can orily be used for 
the purpose of proving the existence of the conspiracy or that the other 
person was a party to it. It cannot be used in favour of the other party or 
for the purpose of showing that such a person was not a party to the 
racy In short, the section can be analysed as follows : (1) There shall 

be a prima facie evidence affording a reasonable ground 
Seciion involves Eve court to believe that two or more persons are 

fBciors. members of a conspiracy; (2) if the said condition 

is fulfilled, anything said, done or written by any one of them in reference 
to their common intention will be evidence against the other ; (3) anything 

said, done or written by him should have been said, done or written by him 
after the intention was formed by any one of them ; (4) it would also be 
relevant for the said purpose against another who entered the conspiracy 
whether it was said, done or written before he entered the conspiracy or 
after he left it ; and (5) it can only be used against a co-oonspirator and not 

in his favour/' 


120-B. (1) Whoever is a party to a criminal conspiracy 

PuniAmern of ciminal to Commit an offence punishable with death, 
compi.acy, imprisonment” for life or rigorous imprison- 

ment for a term of two years or upwards, shall, where no express 
provision is made in this Code for the punishment of such cons- 
piracy, be punished in the same manner as if he had abetted 

such offence. 


(2) Whoever is a party to criminal conspiracy other 
than a criminal conspiracy to commit an offence punishable 
as aforesaid shall be punished with imprisonment of either des- 
cription for a term not exceeding six months, or with fine, or 

with both. 




k. Bhagwao Swamp Lat 
State of Maharashtra, 
S. G. 682 ;«t p. 687. 

1, P. G.— 123 


Bishan Lai v- 
A. I. R. 1965 


2. Subs, by Act 26 of 1955, Sec. 117 and 
Schedule, for **transporation*’ (w. c, (, 

Ut January, 1956). 
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SYNOPS IS 


1. Analogous law, 

2. Principle* 

3. Meaning of words. 

4. Distinction between Sees. 34, 120'A 
and 149. 

5. Applicability. 

6. Scope. 


13. Photographs of letters in a conspiracy 
case — How far admissible in evidence. 
PRACTICE AND PROCEDURE 

14. Sanction to prosecute. 

15. Procedure. 

16. Local jurisdiction. 

17. Charge. 

18. Proof of conspiracy. 


7. Conspiracy to commit ofTence. 18. Proof of conspiracy, 

8. Conspiracy to fabricate false evidence, 19. Motive. 

9. Section 71 not applicable to conspiracy. 20. Evidence of conspiracy, 

10. Validity of joint trial. 21. No rule of repugnancy in the record in 

11. Offence of conspiracy, when cannot India. 

survive. 22. Gases. 

12. Cases. 23. Sentence, 


22. Gases. 

23, Sentence, 


1. Analogous law* — This section is of course not retrospective,' but 
an offence made punishable under it may be otherwise dealt with; an 
ment though conspiracy is a substantive offence» and is distinct from abet- 
rnent.® This section prescribes punishment for really two offences of vary- 
ing gravity, viz. (i) criminal conspiracy as such; and (if) criminal conspiracy 
to commit an offence punishable with at least two years^ rigorous imprison- 
ment. The section is^ moreoveri supplimentaryi as criminal conspiracies, 
though not expressly provided by the Court, were before the enactment ox 
this section treated as abetment which again, when of the more serious 
character, is the subject of express and separate penalties. 

2. Principle.— The encouragement and support which co-conspirators 
give to one another rendering enterprises possible which, *f left to individual 
effort, would have been impossible, furnish the ground for visiting conspirators 

and abettors with condign punishment. 

3 Meaning of words.— no express provision is made in this 
Code for punishment of such a conspiraef'x Express P^’ovisions are made in 
Secs. 121- A, 311,401 and 402.* The provision need not specify the offence 

as one of conspiracy. 

4. Distinction between Sees. 3t. 120.A and 149.-S« under Sec. 34, 

supra. 


^ ADDlicability —This section provides for puni^ment for criminal 
ment of such a consp^acy . j^^cy amounts to an abetment, and 


. Manm o ban, 53 I. C. (Cal.) 999- 

2, Chandi Ram » Emperor, A. I. R. 1926 
Sind 174 at p. 175. 

3. E.g.. Secs. 121-A-123, 128, 130, 131- 

138-A, 150, 157, 164, 212— 216-A, 221, 
236, 244, 257, 267, 294 A. 305, 306, 


400—402,411-^14, 460. 

In Udha Singh. 10 S. L, R. 69 1 35 
I. C. 670, it was wrongly stated that 
the only such case was that under 
Sec. 121-A. 
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to invoke tlic provisions of Secs. 120~A and 120-By because the Code has 
made specific provision for the punishment of such a conspiracy.^ In other 
wordsj where the matter has gone beyond the stage of mere conspiracy and 
offences are alleged to have been actually committed in pursuance thereof. 
Secs. 120-A and 120-B are wholly irrelevant. Conspiracy, it should be borne in 
mind, is one form of abetment Sec. 107. I P.G.) and where an offence is alleg- 
ed to halve been committed by more than two persons, such of them as actually 
took part in the commission should be charged with the substantive offence, 
while those who are alleged to have abetted it by conspiracy should be 
charged with the offence of abetment under Sec. 109, I. P. C.* It is legal 
to try accused persons on a charge of conspiracy to commit an offence even 
if the substantive offence has been carried out.* 

Section 120-A, I. P. G., read with Sec. 10, Evidence Act, will come 
into play only when the Court is satisfied that there is reasonable ground for 
belief that two or more persons have conspired together to comit an offence. 
There should be prima facie evidence that a person was a party to 
conspiracy before his act can be used against him or against his co-conspirator. 
The evidentiary value of the said "act** is limited in main by two circum- 
stances, namely, that the ‘^aot*^ shall be in reference to their common 
intention and that it should be in respect of a period after the intention was 
entertained by any one of them.^ 

6. Scope. — Before Secs. 120-A and 120-B were added to the Penal 
Code, conspiracy to commit offences was not punishable. It became 
punishable as abetment if the offence was actually committed. This is 
evident from the language of Sec. 107 (second definition) which defines 
“abetment”. By the amendment of the Penal Code by addition of Secs. 
120-A and 120-B, the Legislature brought the law in India in line with the 
English law and made conspiracy itself punishable as distinct offence, 
apart from the object of conspiracy which, if carried out, would itself 
amount to an offence. 

Section 120-B which is the penal section, says that whoever is a party 
to a criminal conspiracy to commit an offence punishable with death, 
•hall be punishable in the same manner as if he had abetted such offence. 
Now the question is, does Sec. 120-B limit its operation to those who are 
parties only to the agreement at the moment of its formation, or it is also 
applicable to those who continue to be parties during the entire period during 
which the conspiracy continues. It is no doubt true that the offence is 
complete as soon as an agreement is made between the conspirators, and 
they being parties to that conspiracy they would be punishable under 
Sec. 120-B But by its very language Sec. 120-B must apply to those who 
are members of the conspiracy during its continuance The emphasis is on 
the words “are parties”. It is not that the agreement as such is punishable 


1. Jugcshwar bingb v. fciinpcror, A. 1. R. 

1936 l"at. 346 at p. 348 ; I L. R. 15 Pat, 
26 : 1937 Cr. L. J. 893 : 17 P. L. T. 
234. 

2. In r« Mallimoggala VcDkatararoiab, 
A. I. R. 1938 Mad. 130 at p. 132:39 
Cr. L. J. 266 : 46 M. L. W. 709. 

3. Jn r« Suraipal Singh lodrapal Singh, 


A. 1. R. 1938 Nag. 328 at p. 333 : 
I. L. R. (1938) Nag. 516 : 39 Cr. L. J, 
818 ; see also cases cited therein. Firm 
Govind Moti & Co. e. Sindhu Re-selUe- 
irent Corporation Ltd., A. I. R. 
Kutch 33 : 195t Cr. L, J. 1086. 

4. M. G. Taneja v* State, (1970) 2 Cr. L- J, 
946 at p, 947, 
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but being party to a conspiracy is punishable. The section is worded in the 
present tinse and, therefore, cannot be exclusively read to mean whoever has 
been or had been party to a criminal conspiracy shall be punished, as if the 
offence was committed. In other words, it is intended to be treated as a 
continuous offence and whoever is a party to conspiracy during the period 
for which he is charged is liable under Sec. 120-B. The same is the view in 

foreign jurisdictions. 

In this connection, one may with advantage refer to American Jurise- 
prudence, Vol. II. Sec. 23, at page 559, where it is stated : 

“The conspiracy is held to be continued and renewed as to all its 
members wherever and whenever any member of the conspiracy acts 

in furtherance of the common design.” 

In United States v. Kissel,^ Mr. Justice Holmes in answer to a contention 
that the prosecution was barred by the Law of Limitation said . 

“But when the plot contemplates bringing to pass a continuous 
result that will not continue without the continuous co-operation of 
J?e conspirators to keep it up. and there is such continuous oo-opera- 
tion, it is a perversion of natural thought and of natural ® 

call such continuous co-operation a cinem^ographic 
conspiracies, rather than to call it a singlejone.- j. . . A conspir cy 

of3l^iu^ any 

agreement specifically directed to that act. 

There is not a single case where it has been asserted and accepted that 

"""'‘’From Sec. 120-8 it is clear that if the "Tn CiW^they 

conspiracy during its continuance when all of and that being so, it 

clearly committed the offence m have’ no jurisdiction to try 

is impossible to hold that the courts in India would nave no j 
the offence.* . . , * fh» 

The offence of criminal conspiracy ,‘’^°*^jj^*„ce”i's'^^the agreement to 

. offen“ of criminal conspi- 

Essential ingredient commit an offence. The between two or 

of the offences the ag consists in the very eotive 

off^-«' ^^deration whether or not these 

of the further „f conspiracy constitute. 

offences have actually been comrnitted. / ^ been done in pursuance of 

the offence and it is immaterial whether an ything has Pe en 

Mukerji ». Emperor, A. 

163 »t p. 166 I. L. R. 19*5 N»g* 


1 . 

2 . 


(1909) 218 U. S. 601 i 54 baw Ed. 1168. 

Abdul Kadar Saleh Mohomed t». State, 

A. I. R. 1964 Bom. 133 at pp. 134-35, 
136 t I. L. R. (1953) Bom. 800. 


3 . 


B. N. 
Nag. 
176. 
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unlawful agreement.^ It is undoubtedly true that the law does not take 
notice of the intention or the state of mind of the offender and there must be 
some overt act to give expression to that intention. It was observed in the 
case of Mulcahy v. The Qjieen^ by Willes, J., as follows : “A conspiracy con- 
sists not merely in the intention of two or more, but in the agreement of ^o 
or more to do an unlawful act by unlawful means. So long as such a design 
rests in intention only, it is not indictable, when two agree to carry it into 
effect, the very plot is an act in itself, and the act of each of the parties, 
promise against promise, actus contra actumy capable of being enforced, if 
lawful, punishable if for a criminal object or for the use of criminal means.** 
This dictum has been accepted as good law. The overt act 
in a case of conspiracy consists in the agreement of the parties 
and this is the view which has been adopted by the Indian Legislatures 
in the deftnition of ‘'conspiracy** as given in Sec. 120-A, I. P. G. 
This definition excludes the agreement to commit an offence from the cate- 
gory of such conspiracies in which it is necessary that the agreement should 
be followed by some act therefore, an offence under Sec. 120-B consists in 
the conspiracy without any reference to the subject-matter of the conspiracy. 
As stated above in Mulcakys case, when there is an agreement between two 
or more persons to do an unlawful act or to do a lawful act by unlawful 
means and these persons agree to carry the design into effect, the very plot 

is an act in itself.*^ 

It must be remembered that different persons may enter a conspiracy 
at different stages and that the persons so joining the conspiracy can be 
properly convicted of that conspiracy so long as the object of the conspiracy 

exists. 

In a conspiracy, persons are often required to do various acts at various 
stages • even if for the first time they come into the conspiracy, at a later 
stage they are members of the conspiracy provided their act is calculated to 
promote the object of the conspiracy. Thus it was held that where a con- 

soiracv to file a false claim and to obtain a decree in support of that false 

claim initially consisted of two members and at a later stage a third person 

ioined them and agreed to give false evidence in order to support the false 
claim in other words to promote the object of the conspiracy, the third 
person was equally as a member of the conspiracy.® But the bare fact of 
association with persons who were conspirators would be highly insufficient 
to bring home to him charge of conspiracy.® 


Criminal conspiracy is an offence created and made punishable by the 
Indian Penal Code. It is not an offence under the Sea Customs Act. The 
offence of conspiracy to commit a crime is different from the crime that is 
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limbudhsir PradhaH v Slate of Orissa, 
\ I. R. 1956 S. C. 469 at p. 474 i 1956 
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the object of the conspiracy, because the conspiracy pre- 
Criminal conspi- cedes the commission of the crime .'and is complete before 
racy is separate crime is attempted or completed ; equally the crime 

ihaTis thc^objS°of attempted does not require the element of conspiracy as one 
the conspiracy. of its ingredients. They are, therefore, quite separate offences. 

This is also the view expressed by the United States Supreme 
Court in U, S, v. Robinowich?^ Subsequent to an order of confiscation and 
penalty under Sec. 167 (8) of the Sea Customs Act made by the Collector of 
Customs which is a judicial act the petitioners were charged with offences 
including an offence under Sec. 120-B of the Penal Code.® The petitioners 
contended that Art. 20 (2) of the Constitution protected them from being 
“prosecuted and punished for the same offence more than once”. As stated 
earlier, their Lordships of the Supreme Court held that the offence of 
criminal conspiracy is separate from the crime that is the object of the con- 
spiracy. The offence of criminal conspiracy was not the subject-matter of 
the proceedings before the Collector of Customs and therefore it could not 
be said that the petiiioners had already been prosecuted and punished for 
the “same offence”. The petitioners were not, and never could be, charged 
with criminal conspiracy before the Collector of Customs and therefore 
Art. 20 (2) of the Constitution could not be invoked,® 

7. Conspiracy to commit offence. — In State of Bihar v. Kailash 
Prasad Sinhaf the accused was the licence-holder of the shop and there was 
evidence that he used to visit the offices. It was not proved that he filed 
any of the fabricated chalans. The only circumstances against him was that 
he knew of the passed chalans and must have been benefited by the fraud. 
In this case, therefore, the evidence of his being a member of the conspiracy 
consisted of the commission of the offences themselves by others. Held that 
it could not be said that the charge of conspiracy had not been proved 
against him. The offence of a conspiracy to commit a crime is different 
offence from the crime that is the object of the conspiracy, because the 
conspiracy precedes the commission of the crime and is complete before the 
crime is attempted or completed. A crime attempted^ or completed does 
not require the element of conspiracy as one of its ingredients. 

A charge under Sec. 12 0-B read with Secs. 420 and 471/467 of the 
Indian Penal Code was framed against all the accused, viz. Adya Prasad, 
Ragho Prasad and Ambika Prasad. The charges under Secs. 471, 467 and 
420 of the Indian Penal Code were proved against accused Ragho and 
Adya Prasad. So far as charge under Sec. 120 -B against these two accused 
was concerned the matter had gone beyond the stage of mere conspiracy and 
offences had actually been committed in pursuance thereof. Held that m 
the circumstances conviction also under Sec. 120-B was unnecessary. The 
charges against the other accused were not brought home to them and they 

were acquitted.® 


1. U. S. 7b : 5*^) Law Ld. 12U- 

2. That in imposing confiscation aod penal- 

ties the Collecior acts judicially has been 
held by the Supreme Court in its judg- 
ment pronounced on l6th May, 1957— 
F N. Row. Collector of Customs. A. I. 
R 1957 S. C. 648 : 1957 Cr. L.J. 1026: 
1957 S. C. A. 764 ; Assistant Collector v. 
Soorajmul. A. I. R. 1962 Cal. 656 : 56 C. 
W. N. 452 ; Collector of C-ustoms v. A, 
H. A. Rahman. I. L» R. (1957) Mad. 


642. 

3. Le Roy Frey V. Superintendent, District 
Jail, Amritsar, A. I. R. 1958 S. G. 119 
at p. I’l : 1958S.C.J. 301 : 1958 M. L. 
J. (Cr.) 289 : 1953 Cr. L.J. 260. 

4. A. I. R. 1961 Pat. 451 at p. 460 : 1961 B. 
L.J R. 411. 

5. State of Bihar v. Kailash Prasad Sioba, 

A. I. R. 1961 Pat. 451 at p. 460 : 1961 

B. L.J. R. 411. 
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It is plain that an agreement to commit murder being an agreement to 
commit an offence, falls within Sec. 120-B, and nonetheless so, because the 
means by which the murder is to be perpetrated are not agreed upon, or 
the means which are agreed upon are such as are not likely to prove^ and 
do not in fact prove, effective. If once there is a conspiracy to commit 
murder, the case falls within Sec. 120-B, the offence under that secUon being 
the conspiracy, and not the acts bv which the subject-matter of the con- 
Buiracv is to be carried into effect. But if the conspiracy is merely to do an 
act which is not illegal, though in the hope and belief that that act may result 
in the death of or injury to some person, that does not amount to a conspiracy 
to do an illegal act. To take an example : “If^ and B agree th^ they 
will induce T to point his finger at X, believing that T is endowed with 
some special power which will enable him to kill X by so dom^ there is no 
agreement to do an illegal act. and no conspiracy to commit an offence. But 
if the aereement is to commit the murder of AT, and the first means to that 
end is to be to induce T to point his Huger at X, then the agreement being 
-,n its essence to cause the death of X and the means being subsidiary there is 

a conspiracy to commit an offence.^ 


If there was criminal conspiracy, the appellants should be pumshed 
for that offence even though the charge in respect of the substantive offence 
of theft or criminal breach of trust may not be brought home to them. Thus, 

in V where the defendants could not be charged under a statu- 

torv order due to a loophole in it, they were nevertheless held liable for cons- 
pTraev t^commU an efface in breach of that order. . The importance of the 
Faw relating to conspiracy is that it enables the conspirators to be prosecuted 
and yunishld even though they havt not actually done anything in pursuance 
of their conspiracy, where the agreement is to commit an offence. In other 
wordt, a^ act may be a crime when done by two though not so when done 

by an individual acting alone.® 

• Code” for^'p^nlrbrn'ent ”:i‘'”c”o'ns^racy‘*r fllrkatl^^'fllse 

FviSe such^k conspiracy fells within the ambit of the present section.^ It 
is pSle that the offence of fabricating evidence W obtain a capital con- 
victiorcan be committed though the offender believes the accused to be 
euiltv and indeed, though the accused is, in fact, guilty. And if the 
Iffence can be so committed, in like manner a conspiracy so to commit the 
offeree may be established. But if one set of alleged conspirators know the 
FhaFge to be false, and the other alleged conspirator has no such knowledge 
but believes the charge to be true, and it is his duty, if true, to pursue it, 
the inference of any concert between the two sets of conspirators is so far 
weakened as. measured by the standard of proof required in a criminal case, 

to disappear.® 


1. Emperor Shantaraya Guru3hiddba>a 
Hiraremath, A-I.R. 1940 Bom. 365 at p. 
S66 : I. L. R. (1940) Bom. 695 : 42 Bom. 

L. R. 277. „ „ 

2. (1954) IQ. B. 158 : (1953) 2 All E. R. 

1067, 

3. K. C. Kapoor v. Stale, A. I R. 195‘J 

All. 75 at p. 77 : l95o A. L. 690 : 


Cr. L. J. 18. 

4. Sahebrao Awadbut Maraiha v. Emperor, 
A.T.R. 1933 Nag. 444 at p. 445 : I. L. R. 
(1939) Nag. 534 ; 39 Cr. L. J. 838, 
Dwarka Nath Varma v. Emperor. A.I. 
R. 1983 P. C. 124 at p. 131 : 34 Cr. L J. 
:-22 ^P. C.) : 04 M. U J. 466. 
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9. Section 71 not applicable to conspiracy. — Section 71, 1. P. G., 
does not apply to conspiracy as defined in Sec. 120-B, 1. P. G», i. e. in 

nexion with an offence committed in consequence of a conspiracy ; m other 
words, the conspiracy to commit an offence and the acmal commission of the 
offence are two separate and distinct transactions. Section 120-B, I. P. G., pro- 
vides punishment for conspiracy ; and it is idle to say that persons can be 
punished under that secUon if they only conspire and do not commit an 
offence, but cannot be punished under it if besides conspiring they actually 
proceed to commit the offence,^ 


10 Validity of joint trial. — In a case of conspiracy, it is not neces- 
sary for the validity of a trial to ultimately prove that the conspiracy alleged 
t^rtnallv e-Kisted The validity of a joint trial upon charges foroffences alleged 
to be pLt of the conspiracy is determined by the initial accusation levelled by 
the prosecution against the whole body of accused persons .2 


11 Offence of conspiracy when cannot survive — The offence 
of conspiracy cannot survive the acquittal of the alleged co-conspjrators F 
cannot be convicted unless there be proof that he had conspired with person 
or persons other than his co -accused If all the other accused have been 
acquitted of the charge of conspiracy, F alone cannOc be held guilty. 

Cases Certain, persons were charged with having being parties 

. commit theft by dishonest consumption and use 

‘“r enervXlonVng t^^^^ Corporation. All the 

uLsons were changed with an offence punishable under Sec. 120- A read with 

VI Electricity Act and Sec. 379 of the Penal Code for having been 
nlr'tie^to rcrimlLl conspiracy to commit theft by dishonest consumption 
^ .1 of electric energy belonging to a certain electric supply cornpany, 

It^was the prosecution’s own case that there were two classes of conspirators 
or at anv rate two classes of operators, namely, (1) those who did the actual 
mmperhig Ind their adherents, and (2) the consumers and their servants who 
Allowed that tampering to be done or that there were “tamperers and tam- 
oerees” It appeared that the hrst class of operators were in an agreement wi* 
each other and had in view one object, namely, to obtain money unlawfully 
bv tampering with meters whenever possible, and the other class had in view 
^be obiflt of wrongful gain to themselves by allowing tampering of those 

mete r? and thTmaking of a false record of the amount of electnc energy 
^nsumed bv them with consequential reduction in the amount of the bill 
?h!?v iWd have to pay to the Calcutta Electricity CorporaUon. Upon the 
IvILnce ther^-vas very little doubt that all the tamperers were .actually 
a/'tmo- in coniunction in close contact with one another and were giving 

EJSi‘.u h s; 


1 . 


2 . 


Bala Huddar v. 

Nag. 252 at p. 253 : 148 1 . 157 • 3d 
O r T 1 6Q4 • lfit4 Sur^i PaI Singh* A* 
S r 1938 Nag. 328 : 39 6r. L.J. 818: 
I.L. R. (1938) Nag. 516 ; but w notes 

Ki^blmtnad V. State of Madras, 


3. 


A. I. R. I960 S. C. 661 relying up<m 
Bibu Lai V. Emperor, A. I. R 19^ 

130 ; Devi Prasad v. Stale, A. I. R. 1307 

All. 64 at p. 67. . . , o j u 

Fakbruddin v. State of Madhya Pradesb, 

A. I. R. 1967 A. L.J. 303 at pp. 304-5. 
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The real position was that each of the consumers, abetted by his employees 
or servants was acting in conjunction with some of the tamperers but was not 
acting in agreement with other consumers. It was held that it was not 
possible to say that every one of the accused was in agreement to do the same 
illegal act or cause the same illegal acts to be done.^ 

In a Sind case, 2 a provident fund society brought out a pamphlet contain- 
ing misrepresentations as regards the management or directorate. The misrep- 
resentations were contained in the statements that the directors were respect- 
able men and that the management was in capable hands whereas in effect the 
directors were not respectable and the management was not in capable hands. 
The management of the business was not in the hands of the accused but in 
the hands of Jeramdas. He used accused persons merely as his instrument. 
They had not sufi&cient education or knowledge, for example, to understand 
what was being done and being done in their name. Some persons were 
induced to part their money in the fund by the dishonest misrepresentation 
contained in the pamphlet. The scheme placed before the public was 
of a highly speculative nature and it could not work. Held that it was 
difficult to find in the acts of the accused the mens rea or guilty mind which 
was necessary for conviction. 


In a Calcutta case,® the loan rules of a company contemplated different 
reasons of loans. The applicant for a loan was to pay an admission fee and 
make a deposit. He was required to secure two co-members or secondaries 
who were also required to pay admission fee and the deposit called the 
opening deposit. After payment by the secondaries, the company was to 
advance loan up to a fixed maximum to the original applicant within a fixed 
period of 45 to 60 days. After the two co-members had paid admission fee 
and deposits, the original applicant was to get a refund of his opening 
deposit. The co-members or the secondaries were in the same way to get 
loans from the company on their sucuring two co-members or secondaries. 
If however the original applicant failed to secure two co-members 
within a week of his application he was, on sending a notice to a company, 
to get a refund of his deposit money with interest at the rate of six 
per cent, per annum within 180 days of the date of receipt of notice by the 
company. The petitioner (managing director) did not induce any 
one to be a member or to apply for loan or so to pay any money ; 
it was the supervisors and the agents who were alleged^ to have in- 
duced persons to become members after they had complied with the 
loan rules of the company. It was held that the scheme might be of 
the snow ball nature but the literature of the scheme, principally the 
loan rules could not be described as misleading and deceptive. Ail the 
conditions of the scheme lanched by the company were set out in 
black and white. There was no room for misunderstanding. On a 
careful consideration of the scheme lloated by the company of which 
the petitioners were the managing directors, and of the loan rules 
made available to the public, it was not possible to hold that the 
petitioners were responsible for the starting and carrying through 
a scheme of a fraudulent nature, so as to attract the operation of the 


\ Rash Bihari Shaw v. Emptror A- I. R. 
1936 Cal. 753 at pp. 760 61 : 38 Cr. L. 

J 54-. 

2. Par.isram V. Empiror. A. I. R. 1937 Sind 
58 at pp. 59-60 : d8 Cr. L. J. 561. 

S. Jolindra Nath Sircar v. Emperor, A, I. R. 
1936 Cal. 44u at pp, 441-42 : 38 Cr. L. J. 

T. p. c. -r.’ i 


209 : 166 I. C. 412. For similar cases, s«$ 
Radha Ballav Pal v. Emperor, A. I. R, 
193'J Cal. 327 ; 40 Cr. L.J. 6JU and 
Durgatlas v. Emperor, A. I. R. 1934 liom, 
48:35 Cr. L.J. 644; 148 I. C. 817:35 
Bom. L. R. 118i, 
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Penal law against the petitioners. The scheme was a speculative 
oL but could not be said to be dishonest. 

was of the “snow ball” nature and highly speculative it could not be 
said to be dishonest or fraudulent. 

Distinct offences are offences falling under different sections of a penal 

enactment. Criminal conspiracy is an agreement by two . P®"°“?phe 

do or cause to be done an illegal act or a legal act by illegal means. The 
cist of the offence is a bare agreement and associations to break law. An 
agreement to commit an offence is an offence of criminal conspiracy. 

In Nirmalchandra v. Emperor,^ it was observed that it was true 
law did not take notice of the intention or the state of mind of the offenders 
and there must be some overt act to give expression to that intention. It 
was observed that the said overt act in a case of criminal conspiracy under 

!“■ «« ."“p, S" io. iS".” u..“d"2S 

S.V 420^ 1. c.„ b4 ..Id .h.. ,1,., 

are discharged of the offence under Sec. UO-B.-* 

11 Photosraphs of letters in a conspiracy case— How far 
. . evidrace —If a court is satisffed that there is no trick photo- 

admissible in e h jj above suspicion the photograph 

cln^’bl received in evidence. It is, of course, always admissible to prove 
r c'oVem of ‘He document, but ^ mot^ T^fn^^tdiT'^pe^ 

Sec ^lo'^of the Isvideiice Act to prove participation m a conspiracy. 

Detec ion and proof of crime will be rendered not only not easy but some- 
Detection ana pr • ^^,5 beein to correspond through photographers 

ofl^ttem fnsteld of originals. Many conspiracies will then remain unproved 
becausf one of the usull methods is to intercept a letter, take its P^otogr^ph 
and then W send it on and wait for the reply. But evidence of photo- 
graphers to prove writing or handwriting can only be received if the origma 
cannot be obtained and the photographic reproducuon is faithful and 

faked or false.® 

PRACTICE AND PROCEDURE 

^ ^ «;prtion 196-A of the Criminal Procedure 

14. Sanction to of the State Government to the institution 

Code provides for previous san . ijg object is to commit any non- 

of a prosecution for this offence where ^lU death.^ The 

cognizable offence or a Sec 196-A of the Code of Criminal 

requiremerit » obtained before the 

Procedure is satished if Maeistrate who began the enquiry only 

Bu'.‘ 


1 . 

2 . 


3. 


4. 


air 1927 Cal. 265. 

Firm Goviod Moli & Co. v. Siodbu R«c\- 
tlcm- nt Corporation A. I. R. 19^4 

Kuuh 33 at p. 36 : 1914 Cr. L. J 1086 
Laxmipat Chorana v. State of Maha- 
ralT I A. I. R. 1|68 S.a 938 at p 946 : 
(196 2 S. G J# 589 ; 70 Bom. L. R# 

595 

Tbakut Das, I. L. R. 40 All. 41 ! >» aho 
SiD^h V. Emperor^ A I* R» 1^34 


5. 


Pat. 561: I. L. R. 13 Pat. 729 : S6 Cr. 
L. J. 17 : 152 I. C. 282 ; In 
mceela Venkataramiab, A. I. R» 193« 
Madf 13U : 39 Cr. L. J* 2^ ; Han 
Cbaran Misra v. Emperor, I. R* 

Pat. 273 : 34 Cr. L. J. 938 : I L. R 12 

pat 353l 

R. Vasu Nair v. T. C. Slate, A.bR. 
1955 T. C. 33 at p. 41 (D. B.) : 1954 Kcf» 

L. T. 567, 
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abetment thereof a court is not bound to frame a charge of conspiracy under 
Sec. 120-B so as to attract the provisions of Sec. 196-A of the Code of Criminal 
Procedure. Where almost at the conclusion of a trial under Secs. 120-B, 467 

and 467/109 of Penal Code, the Court discovers that no 
Absence of sane- sanction under Sec. 196-A, Cr. P. C., had been granted, the 
tion— EfTect. legal consequence is merely as if the charge under 

Secs. 120-B, 467 had never been framed. The accused cannot 
be acquitted or convicted of an offence under Sec. 120-B.^ The Public 
Prosecutor cannot withdraw under Sec. 494, Cr. P. G., from the 
prosecution under Sec. 120-B, because there is no valid prosecution. The 
Court should, in such a case, direct the jury to ignore the charge for the 
reason that they are not entitled to return a verdict on that charge. In such 
circumstances it would be neither illegal nor unjust nor unfair to the accused 
to convict them of the offence of abetment by conspiracy if it is proved.^ 
Section 196-A of the Code of Criminal Procedure does not apply to a case of 
criminal conspiracy to commit an offence under Sec. 420 of the Penal Code 
which is a cognizable offence punishable with seven years* R. I. A criminal 
court is therefore competent to take cognizance of the offence without any 
sanction or consent under Sec. 196-A of the Code of Criminal Procedure. 3 

The question whether sanction under Sec. 197 was necessary for insti- 
tuting proceedings against the public servant on charges of conspiracy and 
of bribery, is now concluded by the decisions of the Judicial Committee in 
H. H, B. Gill V, The Kingf^ Phanindra Chandra Neogi v. The King,^ and 
must be answered in the negative.® 

Held that though the charge under Sec. 120 B required sanction no such 
sanction was necessary in respect of the charge under Sec. 409.’ The absence 
of sanction does not prevent the Court from proceeding with the trial if the 
complaint also charges a conspirator of the principal offence committed in 
pursuance of the conspiracy or for abetment by him of any such offence com- 
mitted by one of the co-conspirators under Sec. 109 of the Penal Code.® The 
fact that sanction was not obtainedin respect of the complaint under Sec. 120-B 
did not vitiate the trial on the substantive charge under Sec. 409. There was 
in the case reported in Mohan Lai v. State of Punjab,^ not only a charge for 
conspiracy under Sec. 120 B but also two other separate charges for offences 
under Secs. 409 and 477-A alleged to have been committed in pursuance of 
the conspiracy, i he conspiracy to commit an offence is by itself distinct 
from the offence to do which the conspiracy is entered into. Such an offence, 
if actually committed, would be the subject-matter of separate charge. If 
that offence does not lequire sanction though the offence of conspiracy docs 
and sanction is not obtained it would appear that the Court can proceed 
with the trial as to the substantive offence as if there was no charge of 


1. Emperor v. Pir Muinudflin Abdul 
R?hmaii. A. I. R. lO^H Sind 225 at p. 
^26: 1. L R (ia44)Kar 316. 

Syed Yawar Bakbi Chowdhury v. Em- 
P«ror, A I. R. 104!) Cal. w7 at p. 2UU : 
I- L. R, (1940) I Cil. 531 : 41 Cr. L. J. 
^ 719 ; 189 1. C. 173. 

9. Kaniiimalla Subbajah, In t$. 1953 Andh. 
L. T. 7oi : (1950) 2 Audh. VV. R. 52S ; 
(1958) M.L j. (Cr.)882. 


4 A. I. R. l')43 P. C. I?3. 

A. I. R. 194) P. G. 117. 

6. Ronald Wood Mathams v. State of West 
Bengal A. T. R. 1954 S C 4'5 al p. 457 : 
1954 ^.C.J &1'J:1954 M W. N. 7:8. 

7. Madan Lai v. Stale of Punjab, A. I. R. 
1967 S. G. 1590 at p 1595. 

0. Set Mohd. Ba<'hal Abdullah v. Emperor, 
A I. R. 1934 Sind 4. 

9. A. I. R. 1967 S. G. 159U. 
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conspiracy. In Sukumar Ckatterjee v. Mofzuddin Ahmad^"^ where the charge 
was under Sec. 404 read with Sec. 120-B and no sanction was obtained it 
was held that the case could proceed though only under Sec. 404. Similarly, 
in Syed Tawar Bakht v. Emperor,^ the accused was charged under Sec. 120-B 
read with Sec. 467 and also under Sec. 467 read with Sec. 109 of the Penal 
Code. No sanction was obtained. It was held that the consequence 
of not obtaining the sanction was as if the charge under Sec. 120-B 
read with Sec. 467 had never been framed but the accused could be 
convicted under the other charge^ viz. under Sec. 467 read with Sec. 109 
of the Penal Code. The same view has been taken by the Punjab High 
Court in Ram Pat v. State^^ where it was held also that where a complaint 
discloses more offences than one, some of which can be inquired into with- 
out sanction and others only after sanction has been obtained, there can be 
no objection to the inquiry being carried on in respect of the first category 
of offences. Reference may be made to the decision in Nibaran Chandra 
V. Emperor."^ The two petitioners were convicted under Sec. 120-B. They 
were also convicted under Sec. 384 and Sec, 384 read with Sec, 114 of the 
Penal Code, respectively. The learned Judge accepted the contention that 
the trial was vitiated as no sanction was obtained in respect of the charge 
under Sec. 120-B and set aside the conviction also under Sec. 384 and Sec. 384 
road with Sec. 114 passed against the petitioners 1 and 2. But the report 
of the decision shows that he did so because he felt that by proceeding with 
the charge under Sec. 120-B, admitting evidence on that charge and that 
charge resulting in conviction prejudice was caused to the petitioners in the 
matter of the other charges and that, therefore, the trial could not be said 
to be severable. 

Where for want of sanction under Sec. 196-A, Qr. P. G., the appellant 
could not be tried for offence under Sec. 12c-B and Secs. 162 and 163, 
I, P. C , but only tried and convicted for offences under Sec. 120 B and 
Sec. 161*, I. P. G., it was held that want of sanction under Sec. 196-A, Gr. P. G., 
would not affect his conviction under Secs. 120-B and 161, I. P. G.® 

No sanction under Sec. 197, Gr. P. G., is necessary in the case 
of an offence under Sec. 120-B read with Sec. 161, I.P.G. for the simple reason 
that a public servant in conspiring or accepting or attempting to accept illegal 

gratification cannot be held to have committed the offence while acting or 

purporting to act in the discharge of his official duty. Sanction under 
Sec. 197 is not necessary for instituting proceedings agamst a public servant on 

charges of conspiracy and bribery.® 

15. Procedure. — As regards procedure if the offence falls under Cl. I 
the procedure to be followed is the applicable to be that offence which is the 
object of the conspiracy — that is to say, it is cognizable - warrant or sum- 
mons — bailable or non bailab'e as the offence which is the object of the con- 
spiracy. It is not compoundable and is triable by the Gourt of Session if 
the offence which is the object of the conspiracy is triable exclusively by 
such Court ; in the case of all other offences it is_ triable by the Court of 



1. 2") C. W. N. 357 : A, I. R. 1961 Cal. 
5fil. 

2. 44 C. W. N. 474 : A. I. R. 1940 Cal. 277. 

3. ( 1962) 64 Punj. L. R. 519. 

4. A. I. R. 1929 Cal. 754. 


5. Gurbacban Slogh v. State, 1970 Delhi 
102 at p 107. 

6. Gurbacban Singh v. State, 1970 Delhi 
102 at p. 106. 
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Session— Presidency Magistrate or a Magistrate of the first class. If the 
offence falls under Cl. 2. a warrant or a summons may issue in the hrst 
instance. It is bailable and not compoundable and triable by the Presidency 

Magistrate of the first class. 

16 Local iurisdiction.— It is not the act done in pursuance of the 
conspiracy but the place where the conspiracy was formed or made which 
determines the jurisdiction of the Court and if has been consistently held 
that in an indictment for conspiracy the venue should by laid where the 
wLpiracy was and not where the result of such conspiracy was put 

execution.^ 

The practice of adding ^^hat may be called a rolled 

charge to a number of counts of substantive offences has 

Gvospiracy count become common. This practice must cease except m 
must be tried sepa- cases, a conspiracy count (if one is needed at all) 

raicly- should be tried separately to substantive counts.^ 

^^ai^^7^dYcTa° In aTo1splracy'cI^e\hf 

ra?|:d with conspiracy W^ith pars 

Sro^ise charge would fail> n‘ 

contain a s»ateinent much certainty as thi nature of the 

case will admit^ b y ^pea should not be any conviction 

committed m pu f p offence, for conspiracy, followed by 

for conspiracy, buyor abetmem ^ of conspiracy amount to abetment.^ 

Wherra^ criminal Lnspiracy amoun's to an ^ 0 ^"^ v'^'^xhe ^p^os“- 
unnecessary lo invey To? the 

cutior. are at , abetment thereof and arc not bound to frame a charge 

offence committed and abeunen^^^^^ 120.B, Penal Code, so as to attract 

Absence of provisions ofSec. 196 A, Gr. P. C.a The practice ot 

distinct ciiarge— a charge under Sec. 1 20 B in cases _ where it is not 


adding a charge under Sec. 120 B in cases where it is not 

necessary, with the result that the jurors sum the same trial 

as assessors, has been conJemned.« It is legal to try accused persons on a 
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charge of conspiracy to commit offence even if the substantive offence has 
been carried out.^ Where there is no distinct charge of conspiracy, or 
where it is unnecessary and the evidence is sufficient if believed to prove 
the particular offences with which the accused are charged, it is a 
waste of time and money to try and establish a conspiracy.^ Where of the 
two accused one has been arrested with quantity of revolutionary 
leaflets inciting all and sundry to indiscriminate association in one 
place and the other for the distribution of those revolutionary leaflets at 
another place, it would not be wrong to introduce a charge under Sec. 120-B 
of the Code to justify a joint trial, nor can there be any objection to a charge 
under Secs. 117 and 120-B. ^ 


The definition of criminal conspiracy under Sec. 120-A postulates an 
agreement to do an illegal act or acts and it is not necessary that every 
one of the persons agreeing to do those acts should be capable of committing 
an offence in respect of that act. Unde r the explanation to Sec. 120-A it is 
immaterial whether the illegal act is the ultimate object of such agreement, 
or is merely incidental to that object. The essence of the offence of conspi- 
racy is the bare engagement and association to break the law whether any 
act be done in pursuance thereof by the conspirators or not.-^ Under Sec. 43 
of the Indian Penal Code an act would be illegal, among other things, if it is 
an offence or if it is prohibited by law. It is not necessary that the agree- 
ment of conspiracy should be confined to the commission of only a^ single 
act ; it may comprise the commission of a number of acts. These principles 
were applied in £. G, Barsay v. State.^ In this case six persons, of whom only 
three were public servants, were tried jointly by a special Judge on various 
charges and all of them were charged with having committed the offence of 
criminal conspiracy to do certain illegal acts ; this head of charge referred to 
three kinds of illegal acts, the first two of which would fall under Sec. 5 ( 1 ) (0 
and Sec* 5 (1) (ii) of the Prevention of Corruption Act. Under Sec, 5 U), W 
of the said Act, a public servant is said to commit the offence of criminal 
misconduct in the discharge of his duty if he dishonestly or fraudulently 
misappropriates or otherwise converts for his own use any property entrusted 
to hi ii or under his control as a public servant or allows any other person so 
to do ; and under Sec. 5 (1) {d) of the Act, a public servant would also commit 
the offence of criminal misconduct in the discharge of his duty if he, by 
corrupt or illegal means or by otherwise abusing his position as a pubJic 
servant, obtains for himself or for any other person any valu^able thmg or 
pecuniary advantage. It was therefore argued that three of the accused 
who were not public servants could not be charged with having agreed to 
commit these acts. T he Bombay High Court repelled this argument. It was 
held applying the principles earlier enunciated, that the charge framed 
against all the accused under the first head, the charge would not be illegal 
in any manner if all the accused were charged with having been parties to 
criminal conspiracy, having agreed to do certain illegal acts* The mere 
that three of the accused not being public servants would not be guilty of 
offences under Sec. 5 (1) (c) and Sec. 5 (1) {d) of the Prevention of Corruption 
Act would not introduce any infirmity in the charge. Similarly, it may be 


1. In re Surajpal Singh Indrapal Singh, A.l.R. 3. 
1933 Nag. 328 at p. 333 I. L. R. (i938) 

Nag. 5ifa : 39 Cr L. J. 818 j Firm Govind 
Moli & Co. •. Sindbu, A. I. R. 1954 Kutch 4. 
83 : 1954 Cr. L. J. 1088. 

2. Hans Raj o. Emperor, A. I. R« 1936 Lah 5. 
341 at p* 344 j 37 C# J* 564 ; !• L« !>• 

16 Lah, 345. 


Tarapada Misra v. Emperor. A. I. R. 
1933 Cal. 603 at p. 604 : 145 I. C. 814 : 
37 C. W. N, 426. ^ ^ 

O'Gonnall v. Reg. ^1844) ll Cl. & F. 
155 at p. 233. 

A. I. R. 1958 Bom. 354 at p. 359 (D. B.) t 
60 Bom. L. R. 159: (1958) Cr. L.J. 
1144. 
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that the remaining three accused (public servants) could not technically be 
guilty of committing theft in respect of property which was under their 
control as public servants. But that by itself would not introduce any 
infirmity in the charge. 

In Swarniratknam v. State oj Madras,'^ the charge as framed, discloses one 

single conspiracy, although spread over several years. 
Misjoinder of There was only one object of the conspiracy and that was to 
charges. cheat the members of the public, the fact that in the course 

of years others joined the conspiracy or that several incidents of cheating took 
place in pursuance of the conspiracy, did not charge the conspiracy and did 
not split up a single conspiracy into several conspiracies. Where the instances 
of cheating in pursuance of the conspiracy, they were parts of the same 
transaction and there was, therefore, no force in the contention that there 
had been misjoinder of charges. 

It is convenient in the charge to draw attention to the existence of facts 
which formed a connecting link between what might otherwise have appeared 
to be a series of different individual offences.^ There is no reason to take 
exemption to a charge both under Sec. 117 and Sec. 120-B.® 

When there is a general charge of conspiracy and the prosecution case 
is that the specific offences were committed by one or o'her accused in 
pursuance of the conspiracy, it is usual to mention in the subsidiary chafes 
that the specific oftence was committed in pursuance of the conspiracy ; but 

when the main charge of general conspiracy fails the conviction of one or 

more of the accused in respect of one or more of the specific ch^ges is still 
quite legal/* In this connection reference may be made to Kadtri Hunnananimed 
V. State of Madras.^ In that case the principal charge framed was one of 

conspiracy under Sec. 120-Bread with bee. 409 of the Indian Penal Code. 
The other charges were based on several illegal acts ^mmiUed by one or 

more of the accused in furtherance of the conspiracy. The principal charge 
failed, but there was conviction in respect of a specific charge under ^c. 409 
of the Indian Penal Code. 1 hU was challenged before the bupreme Court on 
the ground atrong others for misjoinder in view of the finding of the Trial 
Court that no general conspiracy was proved to exist. It was, however, held 
that the trial and the conviction in respect of one specific charge was in 
order ; and in this connection the Supreme Court relied on the decision of the 
Judicial Committee in Bubulat Chokhani v. Emperor.^ 

Mere presence in the meeting is not suflficient to frame a charge against 

the accused under See. 120-B, I. P. G., unless it IS shown that he was guilty 

of some overt act.*^ 


1 A. I R. 1^^57 5.0. 3411 at p. 344, disiin- 

sruisbing Shapurji v. Emperor, A I. R. 
1936 Bom. 154 t 33 B. L*. P. 106 : 37 Cr. 
L. J. 688. where no charge of conspiracy 
had been framed and Chorangudi Van- 
kai.edri. /n re, T. L. R. 33 Mad. 5U2, 
wl'ifh was dicidid htfore Sec. 120-B was 
introduced into the P'.nal Code. 

2. S. Satyanarayai»a v. Emperor, A. T. R. 
1^44 Pat. 67 p. 72 : I. L. R. 22 Pat. 681. 

3. Tarapada Mitra v. Emperor. A. I. R. 


5. 

6 . 


1933 Cal. G03 : 37 C. W. N. 426 : 3* Cr. 
L.J. 1073. 

Indra Narayao Ray v. State, A. I 
R 1963 Cal. 64 at p. 67, 

A. I. R. I960 S-G. *^61. 

A. I. R. 1938 P C. 130 : 64 I. A. 
153. 

Sumcrmal Tain v. Union Territory 
of Tripura, A. 1. R. 1964 Tripura 41 
p. 45. 
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The charge should run thus : 

“I (name and office of the Magistrate, etc,) hereby charge you {name of the 
accused) as follows : 

“That you, on or about the day of— ^ — at — agreed with {name of the 

co-conspirator) to do {or cause to be done) an illegal act, to wit {or an act 

to wit — which is not illegal, by illegal means to and that you did some 

acts,^to wit besides the agreement in pursuance of the said agreement to 

commit the offence of punishable with death or {imprisonment f or life, etc,) 

and thereby committed an offence punishable under tiec. IIO-B of the Indian 
Penal Code ; and within my cognizance or the cognizance of the Court of 
Session or High Court). 

“And I hereby direct that you be tried (by the said Court) on the said 
Charge.” 


18. Proof of conspiracy. — Under Sec. 120-B there must be an 
agreement between two or more persons to commit an offence or where the 
agreement does not amount to an offence in the doing of an act which 
is legal, in an illegal way there should also be established an overt act.^ 

There is no difference between the mode of proof of the conspiracy 
and that of any other offence. Conspiracy can be established by direct 
evidence or by circumstantial evidence.^ In order to establish this 
charge the prosecution has to prove an agreement between 
these persons to do an illegal act. Where the conspiracy alleged is one to 
commit a series of crimes, mere proof of such an agreement between the 
accused is sufficient to sustain a conviction and no overt act need be proved. 
Proof of overt act is not necessary but if some of them were c mcerned in the 
overt acts that would go a long way to establish that the agreement was in 
fact made by them.^ 

To substantiate a charge of conspiracy the prosecution must prove the 
agreement between two or more persons to do an unlawful act or a lawful 
act by unlawful means. Such agreement may be proved by direct evidence 
or inferred from other proved facts. But the inference of fact may be drawn 
only when the circumstances are such as to be incapable of any other reason- 
able interpretation. The law requires specific proof against each of the 
conspirators participating in particular design to do a particular criminal 
thing. The object of the conspiracy must be proved as laid.4= Criminal 
conspiracy is a highly technical offence and all its ingredients must be strictly 
proved.® Unless a detailed and specific proof against each of the accused 
that they participated in a particular design to do a particular thing has been 
established, there can be no conviction under Sec. 120-B.® Where one of the 
two persons tried for an offence under Sec. 120-B read with Sec. 302, 1. P. G., 


1. Lennart Schussler v. Director of Enforce- 
ment, A. I. R. 1970 S. C 549 at p. 553, 

2. M. C. Tancja V. State, (1970) 2 Cr. L. J. 
945 at p. 947. 

S. State of Bihar v. Kailasb Prasad Sinha, 

A. I. R. 1961 Pat. 451 at p 459 ; 1961 

B. L. J. R. 411. 


4. Sailendranath Mitra v. Stale, A.l. R. 

1954 Cal. 373 at p. 374 : 55 Cr. L. J. 979 

5. Mihan Singh I. L. R. 5 Lah. 1. 

6. KodurThimma Reddi, inr#, A.l. R. 1957 

A. P. 758 at p. 766 ; (1937) 2 Aodh, 
W, R. 156, 
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is acquitted, the other stands acquitted as a matter of course.^ Where an 
accused was tried under Sec. l20-jB read with Sec. 302 and under Sec. 364 of 
the Indian Penal Code and the jury retired without any verdict with regard 
to the charge under Sec. 302, but found him guilty of the charge under 
Secs. 120'B and 364, I. P. C-, it was held that since the jury’s verdict under 
Sec. i20'B read with Sec. 302 did not negative the charge under Sec. 302, the 
case should be remanded in order that the accused may be tried on the main 
charge, namely that of murder under Sec. 302.^ 

The points requiring proof are : 

Points requiring (1) That the accused agreed with another, 

proof. 

(2) To do an act, or caused it to be done. 

(3) That such act was illegal or was done by illegal means, 

(4> An overt act if the agreement was not an agreement to commit 
an offence. 


It is of the very essence of conspiracy that the conpirators should plot 

and act in secret. Privacy and secrecy are more characteris- 
Modc of proof of Qf a conspiracy than a loud discussion in an elevated 

agreement, place open to public view in the garden of a stranger.® 

Direct evidence of agreement is not, therefore, always available. It has then 
to be established by the evidence of acts and conduct which connect the crime 
with common design in which the conspirators have probably been all assign- 
ed a part.4 As Buller, J., said in a case, “In indictments of this kind there are 
two things to b® considered : first, whether any conspiracy exists ; and next 
what share the prisoner took in the conspiracy. Before the evidence of the 
conspiracy can effect the prisoner materially, it is necessary to make out 
another point, viz. that he consented to the extent that the others did.”* In 
considering the question of criminal conspiracy, it is not always possible 
to give affirmative evidence about the date of the formation^ of the criminal 
conspiracy, about the persons who took part in the formation of the cons- 
piracy, about the object which the conspirators set before themselves 
as the object of conspiracy and about the manner in which the object of 
conspiracy is to be carried out— all this is necessary as a matter of inference.® 
In cases where persons act in concert by virtue of a common mtention and 


1. Kasem All, 101 1. C. (Cal.) 481 ; Profulla 

K. Roy 1926 Cal. 345 at p. 348 ; Golok#^ 
Behar Takal v. Emperor. !• R (1938) 
I Cal. 290 : A. I. R. 1958 Cal. 51 : 39 Cr. 

L. I, 161 ; Bcnoscodra Chandra Pandey «. 
Emperor. 63 Cal. 929 t A. I- R- 1936 
Cal. 73 : 37 Cr. L.J 394*. Thakm Ba 
Sein V. Emperor. A. I. R. 1937 Rang. 
161 : 38 Cr. L.J. 801 ; Punjab Singh v. 
Emperor. 15 L^h. R4 : A. I. R. 1^33 Lah. 
977:35Cr. L.J. 322. 

2. King-Emperor v. Osman Sardar, A. 1. K-, 

1924 Cal. 009 ai p. 811. 

3. Bayyappanavara Muniswami v. Stale, 

A I. R. 1954 My# 81 at p. 83 (D. B.) 1 1. 
L. R. (1953) My#. 625; 1954 Cr. L.J. 
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Brisac. 4 East 164 at p. l7l. 

Hardy, 1 Guiney's Ed. (369) ; 2 Starkic's 
Eoidtnct (2nd), 234. 

Stale V. Sbankar Sakharam Jadhav, A. 
I. R. 1957 Bom. 226 at p. 229 : 59 Bom. 
L. R. 244 : 1957 Cr. L. J. 1107 ; Queen- 
Empress V. Basvanta, 1. L. R. (1900) 25 
Bom 168 : 2 Boro. L. R- 761 ; Benoyendra 
Chandra Paudey v. Emperor, A. I. R. 
iy36 Cal. 73 at p. 84 : I. L. R. 63 Cal. 
9o2 :37 Cr.L.J. 394 ; R. v. Murphy, (1873) 
S C. & P. 29'; Kodur Thimma Reddi, 
Inrt, A. I. R. 1957 A. P. 75: (1957) 
A. W. R. 156 ; set also A. Desai v. State of 
Mysore, A. I. R. 1956 Mys. 46 : I. L, R, 
(1955) My#. 641 : 57 Cr. L. J. 633, 
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of a criminal conspiracy their actvities cannot normally in the very nature 

of things be brought out in evidence by direct evidence because they are done 
in privacy. It is only from the members of the family or from the persons 
who are intimately connected with those persons or from their associates that 
evidence of conspiracy can be gathered.^ 


tors have once 
agreed to do the 
thing the act of 
one is the act of 
all. 


The fact that two persons v^ere co-operating for the attainment^ of the 

same end is some indication, though not necessarily evi- 
WhcD conspira- jence of conspiracy. Bull in England and Schmidt on the 

Continent were engaged in forging a plate. While Schmidt 
was on the Continent, Bull ordered an innocent agent to 
manufacture the plate. Both Bull and Schmidt took delivery 
of it. On their trial, it was contended for Schmidt that he 
was only an accessory before the fact, and that so far as he was con- 
cerned it was as good as if Bull had himself manufactured the plate where- 

uoon Reid, C. J., said^; ‘'That reasoning would be good if the actual maker 
had been a guilty party, because he would stand in a different position 
to those who had counselled him to the commission of the crime. But 

it altogether fails where the immediate agent 7 ^?^’ 

those who had plotted and arranged that he should do the parUcul^ 
act are themselves principals. Suppose the prisoners had been both abroad, 
and that having planned the forgery, one of them had given the order for 
The plate by latter, can it be doubted that they would be indicted as 
princ^als ; Ld can it make any difference that one of them is m this 

or persons ; and if two had g the jury whether the prisoners 

In this case, therefore, it to be made. If they were then 

were jointly acting in procuri g ^jts makes no difference whether they 

the engraver acts on behalf of ^otn. its ma^ ^ 

were in England or elsewhere ^he rest be absent at the time.**8 

according to the part they have taken in .the plot. 

p.ffV.r,re of conspiracy under this section is one wrhich requires 
The offenc specific proof against each of the accused that 

he individually participated in a particular design to do a 
particular criminal thing.s It is perfectly true that it is upon 
the prosecution to prove a case of conspiracy. Neverthe- 
less, where groups of persons are found in constant com- 
munication and each group appears to have a single form of activity which 


petailed and 

speci6c proof 

against each ac- 
cused i? essential. 


1. Govinda Reddy In re, 

150 at p. 166 s I. L. R. (1957) 177 : 

1^8 M.L.J. (Cr.) 341; 1958 Gr.L.J. 

1489 ; 1958 Mys. L. J. 278. 

2. Bull. 1 Cox. 281. 

S. Bull, I Cox.281; Percy Henry Buxa, U 
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J. 647 t 188 I. C. 649 s 1940 A. L. J. 2U6. 
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characterisic of the group communications between the two must receive 
the interpretation what the common objective of the two groups is the 
subject thereof, unless a satisfactory explanation is offered. ^ 

If, in proving the charge of conspiracy under Sec. 120-B read with 

Sec. 379 and Sec. 218 the prosecution choose to rely upon 
It is open to the some acts of the conspirators committed by them in pur- 
prosfcuiion to suance of the conspiracy, they would be entitled to ask for a 
act^ * ^on*iy ° and conviction of the accused if they succeed in proving the 
charge the charge. It is clearly not incumbent upon the prosecution 
accused. to make all the acts committed by the conspirators the sub- 

ject-matter of the charge. It is open to them to select 
some of the acts and charge the accused in respect of them. 2 
It is legal impossibility when several persons are charged vith the same 
conspiracy that some should be found guilty of one conspiracy and some of 
another between a number of applicants. 

What is necessary, is that there would be one conspiracy involving all of 
them and not a series of conspiracies and criminal acts unconnected by unity 
of intention. 3 But to prove conspiracy, however, there need not be evidence 
of direct concert nor even of any meeting together of the conspirators. The 
agreement can be inferred from collateral acts, but these acts must show a 
common plan so as to exclude’ a reasonable possibility of the acts of the 
conspirators having been (.one separately and connected only by coin- 
cidence.4 J hough to establish the charge of conspiracy there must be 
agreement, there need not be proof of direct meeting or combination, nor 
need the parties brought into each other’s presence ; the agreement may 
be inferred from circumstances raising a presumption of a common concert- 
ed plan to carry out the unlawful design. It is not necessary that all 
should have joined the scheme from the 6rst ; those who come in at a later 
stage are equally guilty, provided the agreement be proved. 5 It is not 
necessary that there should be express proof of conspiracy. It is not 
necessary to prove that two or more persons came together and 

actually agreed in terms to have the common design and to pursue it by 

common means and so carry it into execution There may be no witness to 
say that in their presence the conspirators agreed to carry out an unlawful 
object. Vrom the acts an agreement can be inferred. If it is proved that 
they pursued, by the acts, the same object, olien by the same means per- 
forming one part of the act and the other another part of the same act so 
as to complete it with a view to the attainmn.nt of the object which they 
were pursuing, the Courts are at liberty to draw the inference that they 
conspired together to effect that object. 1 he question whether certain acts 
were done in pursuance of a conspiracy or were done separately without 

1 Bh^besh Cbftndra Hazra v. Emperor. 38 Gal. 5*9 : 12 Cr L J. 286 : 10 I.C. 582. 

AIR. 1934 Pat. 575 ai p 576 • 36 4. Nitai Chandra lana v Emperor, A. T. R, 

Cr.L. 1. 7. 1937 Cal 433 at pp. 439. 440: 38 

2. State V. Laldas. A. I . R 1953 Bom. 177 Cr. L J. 8''.2 ; 170 I. G 201; ta alao 

at p. 179 t *>4 Bom. L. R. ‘^55. Benoyendra Cliandra Pandiy v. Emperor, 

8 Mohammad Ismail v. Emperor, A. I. R 19;’6 Cal. 73: 37 Cr L.J.3 m4:40 

^ 1 R 1906 Nag 97 at p, 99 : C. W. N. 432 : 64 C. L. j. 154 : I. L. R, 

I.'l R.(1Q36i Nag. 152 : 58 Cr.L .T. 106 ; Sh Cal. 929. 

Chanditam v. Emperor. A I. R. 1026 5. Barindra Kum^r Gbosc v. Emperor. 11 

Siod 174 : 27 Cr. L. J. 286 : 02 I. C. 462 ; Cr. L J. 4^3 “i p 467 : 1. L. R. 37 Cal. 

Kriahan Cband v. Emperor. A. 1. R. 1926 467; set also Mohamed Ismail v. Emperor, 

Sind. 171*. 27Cr. L. J. 243: 92 I, C. A. !. R. 1936 Nag. 97. 

419 ; Emperor v. Noni Gopal, I. L. R. 
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any pre-arrai ged plan depends upon the evidence in each case.^ In Ram 
Nath V. Stat€f^ however, there was no evidence whatsoever of any premedi- 
tation or of a pre-arranged plan by the assailant of murdering Sunder. It 
was held by the Supreme Court that even if it was held proved that all 
the accused were seen at the spot at the time of the firing, that fact by 
itself could not be held enough to prove a common intention of the accused 
to murder Sunder. In such a situation when it would not be known who 
6red the fatal shot, none of such person could be convicted of murder 
under Sec. 302, I. P. G. When the evidence as to conspiracy under 
Sec. 120-B, I. P. G., has been rejected the same evidence cannot be used for 
proving a common intention proposed under Sec. 34. 

If several accomplices simultaneously and without previous concert 
give a consistent account of the crime implicating the accused, the Court 
may accept the several statements as corroborating each other.^ But it 
must be established that the several statements of accomplices were given- 
independently and without any previous concert.^ 

19. Motive. Evidence of motive does not tantamount to evidence of 
conspiracy. Hence, where the evidence is merely evidence of motive and 
is direct or indirect evidence to show that the accused was actually in cons- 
piracy, the Judge should tell the jury at once when the prosecution case 
is over that such evidence was not sufficient to convict him under the 
criminal conspiracy to murder the deceased® What may be a suffici^t 
motive for an individual or a group of individuals may or may not be suffi- 
cient motive for others and it is, therefore, necessary to give importance to 
the occurre^ice itself^ to the participation of the accused in the same 
see, if they were responsible for the crime, although it may not be possible 
to hold that the motive ascribed was not sufficient or commensurate with the 

nature of the crime.® 


20. Evidence of conspiracy. — In the majority of cases of conspiracy 
tone can hardly expect direct evidence to establish the charge. In such cases 
he guilt has to be inferred from facts and circumstances proved before 
he Gourt. It is well established, however, that the relevant facts and 
circumstances must be of such a compelling nature as must necessarily 
lead the Judge or the jury, as the case may be, to a finding that 

the accused person must be guilty. In other words, 
GuiU to be estab- the inference of guilt must be irresistible and wholly 
lished by proof incompatible with innocence.*^ Com piracy is generally 
of fact* and not ^ matter of inference deduced from certain criminal 

character. ° acts of the parties accused done in pursuance of an 
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apparent criminal purpose in common between them.^ It is from 
the point of view that overt acts may properly be looked to a 
evidence of the existence of a concerted intention. The criminality of the 
conspiracy it independent of the criminality of the overt acts,® but a man’s 
guilt must be established by proof of facts and not merely proof of his charac* 
ter.® The prosecution may go into evidence on the nature of the conspiracy 
before it gives evidf nee to connect the accused with it.^ The acts and 
declarations of any of the conspirators in furtherance of the common design 
may be given in evidence against all,® but they must directly tend to the 
proof or disproof of the matter in issue. “It is undoubtedly not competent 
for the prosecution to adduce evidence tending to show that the accused has 
been guilty of criminal acts other than those covered by the indictment for 
the purpose of leading to the conclusion that the accused is a person likely 
from his conduct of character to have committed the offence for which he 
is being tried.” 

Such evidence may comprise printed handbills or placards or speeches 
of co-conspirators and resolutions at their meeting.®^ But before such 
evidence is admissible there must be proof of a conspirary and that the 
accused wer ^ members of the same conspiracy and that the act in question 
was done in lurtherance of the common design. But if A and B are charged 
with a conspi icy to cheat P, evidence is admissible to prove that they had 
similarly che: ted R and 5.*^ The rule in this respect is formulated in the 
Indian Evidcii:e Act.® Conspiracy may be proved by the evidence of the 
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evidence of an agreement between the 
conspirators, which, as observed by Earle, 
J. in R. v. Dufficld, (1851)5 Cox. C. C. 

404 — Ts hardly ever adduced, or it maybe 
established by evidence of circumstances 
from which the Court may raise a presum- 
ption of a common concerted plan to 
carry out the unlawful design. R. v. 
Parsons, (1762) 1 Bl. and W. 392 : 96 E. 
R. 222 ; R. V. Murdhy, (1838) 8 C and P. 
297 ; R. V. Brisac, (1803)4 East 164:102 
E. R. 792 ; Muleaby v. Queen, (1868) 3 H, 
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conduct of the accused and the surrounding circumstances both before and 
after the commission of the offence without proving any overt act of the 
accused.^ 

But the conduct and the surrounding circumstances must .bear upon 
the offence and must not be too remote. For instance, the facts that the 
accused were suflBciently friendly with the conspirators to be putting them 
up in the mess where he was staying and was anxious to escape observation 
and was doing his best to conceal his whereabouts after the date of the 
occurrence connected with the criminal conspiracy, though all relevant are 
Id no way conclusive of an agreement which is the gift of the crime* 


Four respondents were found in the temple in the middle of the night 
with house-breaking implements and aruvals and gun in their possession. 
The Court did not think that this by itself can suffice to support a conviction 
under Sec. 120-B Indian Penal Code. It is going a little too far to say that 
since they were all together they must have had a common object, ana since 
they must have had a common object therefore they must have previously 
come to an agreement amongst themselves to commit the crimes. 


Mere evidence of associa-ion is not sufficient for an inference of con- 
spiracy. 4 The question of what are th^e circumstances in 
What may be which corroboration is required and the question of the 
proved in cri- a^jount of corroboration are largely matters which are m the 
m.nal ccn.p.racy. academic where there is independent evidence 

which, if believed, leaves doubt that all the accused 

consDiracY 5 In a case of criminal conspiracy it is not necessary to prove 

that a coiisoirator was -aware of all the acts his fellow conspirators commit- 

that a conspirator waa ^ ^ . jj^^t a mere agreement may 

ted in pursuance it is said in the Code that 

bring the conspiracy into existence b conspiracy may come into exis- 


L. 306 ; Emperor v. Annappa Bbaram* 
gauda. (1907) 9 Bom. L. R. 347 ; Bircodra 
Kumar Gbose Emperor, I. L. R, 37 Cal. 
467: 7 I. C. 359 : H C. W. N. 1114; 

Superiotendeot and Remembrancer of 
Legal Affairs, Bengal v. Mon Moban Roy, 
20 G. W. N. 292 : 35 I. C. 999 : 17 Cr. L. 
J. 439 ; Hatsha Nath Chatterjee v. Em- 
peror/ 1. L. R 42 Cal. 1153 : 21 C. L. J. 
231 : 261. C. 313 : 19 C. W. N. 706 ; Jumo 
AUarakhia v. Emperor, (1916) 9 S. L. R. 
223 : 34 t. C. 649 : 17 Gr. L. J, 233 ; and 
Kishaneband v. Emperor, A. I. R. 1926 

Sind 171 : 20 S. L. R. 18. 

1. Duffield, 5 Cox, 404 5 Annappa, 9 Bom. 
L. R* 347 at pp. 349 i Barcndra, 1. L, R. 


37 Cal, 467 ; Jamo AUarakbia, 9 S. L. R. 
223 ; Kisbian Cband, 20 S. L, R. 18, 

2. Rakhal Chandra Das v. Emperor, A. I* R. 

1930 Cal. 647 at p. 650. (F, B.). 

3, Emperor v. Pieba Konc, A. I* R. 1938 
Mad. 726 at p. 727 : 39 Cr. L J. 901. 

r. Pran Krishna Chakravarti v. Emperor, A.I* 
R, 1935 Cal. 580 at p 585 : 36 Cr. L. J. 
1322. 

5. Emperor v. Nirmal Jiban Gbose. A. I- R. 

1935 Cal. 513 at p. 517 : I, L. R. 62 Cal. 

238 : 36 Cr.fL. J. 1115. 

6. Dur Mohammed v. Emperor, A I. R. 1334 
Sind 57 at p. 62 : 35 Cr, L. J, 1337. 

7. Abdul Rahman v. Emperor, A. I. R. 1835 
Cal. 316 at p. 324 I. L. R, 62 Cal. 749. 
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By the terms of the definition itself, there ought to be two or more persona 

who must be parties to such an agreement and it is tiite to 
say that one person alone can not be held guilty of criminal 
conspiracy for the simple reason that one cannot conspire 
with oneself. If, therefore, four named individuals were 
charged with having committed the offence under Sec. 120>B, 
and if three out of these four were acquitted of the charge, 
the remaining accused could never be held guilty of the 

offence of criminal conspiracy.^ 

If authority for the above proposition were needed, it is to be found in 
Archbold’s Criminal Pleading, Evidence and Practice, 33rd Ed., 
English cases, p. 201, para. 361 : 


Legality of con- 
victioti of one ac- 
cused for cons- 
piracy on the 
acquittal of the 
rest. 


‘‘Where several prisoners are included in the same indictment 
the jury may find one guilty and acquit the others, and vice versa. 
But if several are indicted^for a riot, and the jury acquit all but two, 
they must acquit those two also, unless it is charge in the indictment 
and proved, that they committed the riot together with some other 
person not tried upon that indictment.® And, if upon an indictment 
for a conspiracy, the jury acquit all the prisoners but one, they 
acquit that one also, unless it is charged in the indictment, and proved 
that he conspired with some other person not tried upon that indict- 
ment.® 


{Continued in Vol. II) 


1 1 Topdndas v. Sta^tc of Bombay, A. I. R. 
1936 S C. 83 al p. 34 : 1956 S.C.R 881 : 
1956 S. C. J. 86 : 1956 S. C. A. 74 : 1956 
AU W. R. (Sup.) 24 : 58 Bom. L.R. 492 : 
(1956) 1 M. L.J. (S. C.)60 : 1956 Nag. 
L.J. 204 : 1956 Cr. L J. 138 (S C ); 
Archbold’s Crimina] Pleading, Evidence and 
f*roc(iV<. 33rd p. 201, para. 201 ; 2 
Havtk. c. 47 Sec. 8 ; 3 Cbilly’s Criminal 
Law, 2nd Ed., Vol. HI, p. 114J ; R. v. 
Tbompsoo, (1886) 16 Q. B. D. 832 R. v. 
Manning, (1883) 12 Q B. D. 241 ; R. v. 


Plummer, (1902) 2 K.B. 339 {tee the obsrt 
vations of Lord Justice Wright on p. 343 
and of Lord Justice Br^ce on p. 347) ; 
King-Emperor v. Osman Sardar, A.l R. 
1924 Cal. 809 :25 Cr. L. J. 1048 : 81 

I. C. 824 ; Jogibtn Chose, 9 C. L.J. 663. 

2. 2 Hawk c. 47, Scc. 8. 

3. 2 Hawk c. 47, Sec* 8 ; 3 Cbitty’s CrwArial 
Law. (2Dd Ed.) 1141 ; R. v- Tbompsoo, 
(1886) 16 Q.B.D. 832; R. v. Maxmiog, 12 
Q.B.D. 241 \ R. V. Plummet, (1902) 2 K. 
B. 239. 
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evidence or criminality varies according to 
degree of criminal intent, 265, 266 
existence of, has always to be inferred from 

failure to mention it in ebarge, 268. 269 
foundation of constructive liability is the, 
250 

how can be formed, 288 
bow prior concert can be determined, 285 
implies a prc-ariaDgcd plan, 285, 286, 287 
important consideratioDS in reaching a find- 
ing of, 26 1 

in case of assault, 3 13 
in conspiracy, 260 
in furtherance of. of all, 285 
in murder case, 287 
in sudden quarrel, 282 
in theft cases, 294, 295 
indutiable proof of, 284 
ioference oi, 283. 291 

inference of, from circumstances of the case, 
292 

it is difficult to procure evidence of, 298 
may be developed at the spot, 294 
meeting of minds, 315 
mode of proving. 290 

DO general principle for wrong inference, 
291 

not to be confused with similar intenlion, 
285 

offence is attributable to each offenders, 279 
operation of Sec. 34 depends upon twj 
conditions, 250 

participation in crime if an essential ingre 
dient, 257 

possibility that it may be inferred, 298 
pre-arranged plan wbether amounts to, 293 
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presCDce at the time of commiisioQ of 
ofience. 289. 290 

pre'fuppoaes a prior concert. 279, 280, 285 
presumption of, and restriction etc., 299 
principle of joint liability, 283 
procedure and practice of Sec. 34, I. P. C., 

2 67 

proof of, 297 

resemblance and distinction between Secs. 

34 and 149, I. P. G., 262, 263 
Sec. 34 dispenses with necessity of ascertain- 
ing offenders respective acts of various 
offenders, 304 

Sec. 34, I. P. G. does not create a distinct 
offence, 253 

Sec. 38, I. P. G. assumes absence of, 322 
should be anterior in time to the commission 
of crime, 284 

similar intention to be distinguished from, 
268 

teat as to applicability of constructive 
liability, 281 
teat of, 280 

to be inferred from whole conduct of all 
persons, 293 

to be established by facts and circumstances, 

298 

to be indicated in charge, 270 
to be presumed on facts of a case, 286 
to face the thief and not to kill, 303 
to commit a crime etc., 254, 261.262, 283 
to kill, 275 

to kill, inference of, 300 
to murder, 301 

to what cases Sec. 34, 1. P. G. applies , 277 
under Secs. 34, 114, 120 A, 149,260,261, 
262, 263, 264 

what and bow is to be proved, 287 
what constitutes intention and, 296 
what is, 278 

what is criminal act for the purpose of, 276 
what is oecessary to constitute, 288 
when criminal act is done by several persons, 
255, 256, 257 

when may be presumed. 289 
when not established, effect of, 302 
when not proved, 297 

when Sec. 34, I. P, G. is inapplicable. 315 
with another or unknown, 257 

Common law rights 

preservation of, 161, 162, 163 
Common object 

and common iatention, difference between, 

293 

and common intention distinguished, 261, 

262.263.264 . o- 

ftod cooinon iotcotioo tiDocr See* 34^ 

I. P. G., is not the same thing, 267 
and conspiracy, 972 , . , . 

bccomiog commoo intCDtioOp cbdrgc in 
such cases, 272 

Gommaoication 

made in good faitb, 700 


Commntation 

and remission, distinction between, 399 
of capital sentences, power to, 397 
of sentences, etc., 398 
of sentence of death, 395 
of sentence of imprisonment of life, 393 
power of, 396 

principle of Sec. 54, I. P. G., 396 
lompany 

conspiracy by, 953, 954, 955, 956, 957 
958 

Compensation 
out of fine. 409 

G ompe t ency 

of Legislature to enact, 1 12 

Gompoond offences 

under Sec. 71, I. P, G., what are, 452 

Gompnlsion 

Crime under, 703 

offence committed under, exempted, 702 
to justify crime, 704 
when, is a defence, 703 

Concealing 

design Co commit offence punishable with 
death or imprisonment, 732 

Concealment 

by an act or illegal omission, 934 
law of criminal, 933 

of a design to commit an offence under 
Sec. 1 18 is noD'bailable, 935 
of design to commit offence punishable with 
imprisonment, 936 

of offence under Sec. 120, I. P. C., punisb- 
ment for, 938 

proof of, of design to commit an offence 
under Sec. 118, I. P. G., etc, 935 
public servant concealing design to commit 
offence which it is bis duty to prevent, 
936 

representation must be false to the know- 
ledge of maker, 934 
when penal, 933 

Concert 

under misconception, 692 

Gonfeaslon 

of co*accused, 922 

Congenital intelloctaal deficiency 
what is, 600 

Gonscienaness 

there can be no knowledge unless there is, 
694 

Consent 

act done in good faitb but without, 697 
act done in good faith with, of guardian,' 
etc., 687 

act done in good- faitb with or without. 
699 

act not intended and not known to likely 
to cause death, grievous hurt if done bv. 
671 
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Consent — (conctd.) 

act cot intecded to cause death, done by 
consent, io good faith for personal benefit, 
680 

age of* 692 

as a defence of criminality, 673 
as an essential ingredient of certain offences, 
673 

beneficial act without, 699 

cannot be inferred from mere passivity, 

676 

defined, 673 

desire to take the risk, if amounts to, 693 
distinction between mere submission and, 

694 

doctrine of obvious risks, 676 
evidence of, 695 

evidence of implied, varies in each cases, 

695 

existence of, a question of fact ,^675 

harm in sports and pastimes, 677 

if given under a misconception of facts, 

689 ^ . 

illegal act cannot be justified on ground of, 

677 

in criminal law, 674 

intentional causing death or grievous burl 
cannot be justified, 681 
is no defence to an illegal act, 677 
known to be given under fear or misconcep- 
tion, 692 

merely taking the risk amounts to, oy^ 
of child, 696 
of insane persons, 692 
operat-toD of, in criminality, 672 
operation of, on crime, if oflence is of a 
public character, 677 
no^coDseni arises io free 6gbt, 695 
to sexual intercourse, 674 

under misconception and its knowledge, 

693 

UDintelUgent, 695 
what implies, 675 
wbat is implied, 674 
who must, 679 


$<0 Criminal conspiracy, 

a mutual implied understanding or tacit 
agreement is essential for, 947 
abetment by. 866 
abetment for, 989 

absence of sanction to prosecute, effects of, 
987 

against public servant for offence, 987 
American law on, 944 

an overt act alone is insufficient to consiuutc 
criminal, 948 

and charge of suspect to, 895 
and common intention, 260 
and common object, 972 
and offence in consequence of it, 441 
as betveen husband and wife, lav. as to, 
945 946 

as dealt under, I. P. C., 973, 974 

at common law, 948 . • u j 

attempt and preparation distinguisbed, 

872 

by a company, 954, 955, 956, 957, 938, 

959 


Coa8pirac7^(c0nrd . ) 
case-law on, 984, 9R5 
charge against a public servant, 998 
charge, form of, 992 
charge under Sec. 120 B, I. P. G. , 982 
co-conspirator be aware of general purpose 
of the plot, 869 
common design of, 949 

concert of designs and not participation in 
every detail of execution it essential, 
947 

constituent element of offence of criminal, 
951 

corrupt motive or intent in. 949 
court must try separately, 989 
criminality of each conspirator, 320 
definition of, 940, 941, 942, 973, 981 
detailed and specific proof against each 
accused is essential. 994 
difference between English law and Indian 
law, 950 

different persons may enter into, 981 
direct evidence hardly possible, 996 
discretion foi sentence to pass, 969 
distinguished from abetment, 859 
distinguished from other offences, 969 
distinguished ftom common ioientioo, 970 
duration of, 945 
essence of criminal, 945 
essential to constitute, 866 
evidence of, 996 

evidence of motive does not tantamount 
to evidence of, 996 

general rule of combination of injuries, 

etc, 912 

gilt of offence of, 860, 973, 991 
guilt to be established by proof of facts 
and not merely proof of one's character, 
996 

guilty, 96 

has a melodramatic and sinsier implicaticD, 
961 

imprisonment for, 966 

"io order to the doing of that thing’*, 872 

iodiciment for, 989 

ingredieoi of offence is the agreement to 
commit an offence, 980 
is a matter of inference, 996 
is one form of abetment, 9U5 
it is open to tbe prosecutor to select some 
acts only, 995 
joint liability in, 872 
knowledge of common design, 869 
may be a plan to commit a crime, 944 
mens tea and, 959 

mens tea is not a necessary ingredient in a 
charge of, 960 

mere community of intention is not, 870 
mere knowledge without intentional parti- 
cipation is not enough, 946 
misjoinder of charge, 991 

necessity of proving knowledge of illegally 
in, 963 

object need not necessarily have been ac- 
complished, 949 

offence of, liability of conspirators, 931 
offence of, when cannot survive, 984 
oven act, 975 

particular manner or means of the overt 
get is immaterial. 949 
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photograpbt of letters in a. 966 
points requiring proof* 993 
points requiring proof and mode of proof of 
agreement of, 993 
proofof. 870. 871. 992 
proof of conduct of the accused, 998 
proof of illegal act, 976 

proof of, every conspirator must not be 
presect at every stage. 976 
punishable under the Code, 973 
punishment for, 950 

purpose of a, to violate the law may be 
continuous, 948 
requirements of, 953, 954, 955 
sanction to prosecute, 986 
scope of, 953 

Sec. 71 not applicable to* 984 
Sec. 120-A, I. P. C. involves 6vc factors, 
977 

sentence for, need not be higher, 964 
sintgle 969 

test of, unlawfulness of a combination in* 
947 

the end does not justify the means lo 
criminal law, 975 

the gist of the offence of, under Sec, 120-A 
I. P. G. 953 

there can be no, without an agreement, 
974 

there must be consequent act, 870 
they must engage in, 869 

to debauch and corrupt public morals etc., 

944 . . 

to commit an offence or illegal omtssiODS* 

974 

to commit offence, 942, 982, 983 
to corrupt the morals of a particular 
individual is an offence, 943 
to tolicit prostitution, 943 

to procure by false pretence a eirl to nave 
sexual intercourse, 943 


to raise wages, 964 
to supply goods in contravention 
Orders, 962, 963 


of certain 


two or more must join in, 868 
under criminal law, 974, 
under Sec. 120-B* I. P. C., 5, 952 
unlawful cornbinalion is the gist ot, y**© 
validity of joint trial, 984 
what coDStilutcs, 945 
what may consist, 951 , , ooo 

what may be proved m criminal, y^o 
wbat prosecution must prove, 992 
what to constitute, under a statute, 94o 
when a husband caaoot be guilty of, ol 
bis wife, 945 

when conspirators have once agreed to do 
the thing, the act of one is act of another. 


994 

when held to be continued and renewed. 


980 


Gonstitation of India 

first sebedul c of, 1 16, 1 17, 118 


Gonetitotional prohibition 

at regards conviction or subjection to 

penalty etc., 389 


Gov stractioa 

an Act cannot be construed to travel beyond 
it, 37 

be reasonable, 70, 71 
beneficial construction of statute, 72 
consistent with smooth working of remedy, 
82 

court to place rational, 68 
every word in the statute to be construed 
according to its legal meaning, 70, 71 
favourable to the accused, 42 
if to confine within limits of controversy, 

in 

not to override other rules, 91 
of a section of Penal Code, 45 
of criminal statutes, 73 
of Penal Acts, strict construction, 67 
of penal statute, 71 
of possible anomalies, 78 
of remedial and penal statute, 91 
of statute guiding principles for courts, 67 
operation of statute not to be narrowed by 
strict cODitruciioo, 71 
policy of statute if relevant for, 82 
principle of harmonious, 90 
principle of, courts not to impose superiority 
to legislature, 80 
reports of committees etc., 47 
rule of, of an statute, 47 
statute be construed as a whole, 82 
strict construction of Penal Acts, 66, 67 
strict construction when permissible, 68 
true, of the statute, caution rule, 69, 70 
wbat strict construction implies, test for, 
67 

which should be avoided, 90, 91 
ConstrveCiva crlmiaalily 

as in Sec. 112, 1. P. G., 912 

GoosCrnctive liability 

and common intentioD, 258 

foundation of, is common intention, 250 

principle of joint liability, 251 

test of, in common ioteotion, 281 

under Secs. 34 and 149, 1. P. G., 263, 264 

Conatroctivo possesaion 
limits of, 234 

Contempt of Courts 

power of High Courts to deal with offenders 
of. 163 

Gontribotory 

liability of, 320 

Conviction 

see Previous convictions 

a person cannot be, of the substantive 
offence without a specific charge, 446, 
447 

basis and legality of, 446, 447 
by court-martial, no basis for enbanceo 
punishment, 473 

er^aoced punishment for previous, 464 
even if plea of insanity was raised, 644 
even if Sec. 34, I. P. C. is not applicable 

for abetment not lo be made uolcii cvidWC* 
analysed, 892 
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for committiog leveral offeoces io the same 
traosaction, 441, 442, 443, 444 
for doubtful offences, 457 
for two offences, 453 
of abettor alone ; legality of, 900 
of abettor is no way dependent upon convic- 
tion of principal, 888 
on tbe basis of good evidence, 72 
outside India, whether a basis for enhanced 
punishment, 473 

proof of previous, under Sec. 75, I. P. G., 
479, 480 

under Sec. 1 19, but charges under Sec. 409, 
legality, 937 

when not for distinct offences, 464 

Corporal punlahmeDt 

by school master, 686, 687, 689, 690 

Gorpua joris 

what were, under Roman law, 13 

o 

Gorropc motive 

on intent in conspiracy, 949 

Gounterfeit 

deception is one of tbe ingredients of, 240 
who is a, 237 

Oonrt(6) 

and, of justices, 176 

cannot read some thing io the section which 
it does not contain, 44 
duty in interpretation of statute, 101 
duty of, in doctrine of advancing tbe 
remedy. 65 

extra>ter''itorial jurisdiction, 151 
have jurisdiction over all party, etc. in its 
territory, 137 

jurisdiction of High Courts, 155 
not coDccrned with motive of Parliament, 
111 

of justice, what is, 175 
panchayat is a, 175 

power of, if extends to punishing all person 
irrespective of rank or status, 127 
power to appoint Commissioner, 188 
what is a, 176 

what are and what are not, 176 
when not an appropriate tribunal for 
investigation of suspicion, 108 

Go art- mart ia I 

realization of fine awarded by, 421 
Orime(s) 

and criminal law, rule of interpretation, 
35 

atrocity of, 652 
committed during sleep, 636 
committed i n face of reasonable apprehension 
of instant death is justifiable, 706 
common intention to commit, 254 
compulsion to justify, 704 
dangerous method of detecting. 553 
defects in Manu’s view of crime, 8 
diunkenness whether excuses a, 657 
during insanity, €03 
early history of, 5 
genesis of, .and :hcii degree, 22 
genesis of the notion, I 

I. P. G,— 127 


CrImo(a)~( comtd . ) 

intent and act both constitute tbe, 544 
intention as to, 669 
Manu on, 7 
Manu'i view of, 8 

mental state of the accused at tbe time of, 
629 

frunr r^a or criminal intent as constituent of, 
544 

subjective and objective views of, 23 

sufficient excuse for, 706 

trap to detect, 6, 74 

under compulsion, 703 

under temporary insanity, 610 

Criminal act 

by individual, 276 
by several persons, 277 
done by several persons, 2, 61 
justification for, reasonable apprehension of 
instant death, 706 
meaning of. 275 
must be committed with, 282 
of individual conspirator, 276 
person concerned in may be guilty of differ 
ent offeoces, 321 

proof of, by implied overt acts, 546 
to what act Sec. 34, I. P. G. applies, 277 
what it means and what it includes, 276 

Criminal behaviour 

are inheritable, 603 

Criminal breach of trust 
substantive offence of, 983 

Criminal causation 
what is, 26 

Criminal conspiracy 
ue Conspiracy, 949 
act illegal amounts to, 975 
as understood by common law courts, 972 
assumes a mere concert. 942 
definition of, 940, 941, 942 
distinguished from offence of abetment by 
conspiracy, 970 
earliest meaning of, 971 
elements of, 944 
essentials of, 974 

it an offence created and made punishable 
by tbe I. P. C.,98l 
is separate from the crime, 982 
offence of, 986 

primo facit evidence for punishment of, 
required, 979 

proof of, evidentiary value of facts is 
limited by two circumstances, 976 
punishment for, 977, 983 
under English law, 942 
what is, 944 
wbat it postulates, 968 
when may come into existence, 998 

Criminal intent 

S €0 • 'Mens rea" 

acts done without any, to cause harm, 553 
act done without effect of, 543 
act likely to cause barm but without, effect 
of, 542. 543 

as constituent of crime, 544 
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io all grave offences, ii an essential ingre* 
dient of offence, 547 
motive and intent of, distinguished. 547 

Criminal intimidation 

of several persons, punishment for, 436 

Criminal jnrisdiction 
exercise of, 122, 123 

Criminal jarisprndence 

at the time of enactment of I. P* G., motions 
of. 126 


Criminal knowledge 

act done without intention, liability. 315 

. ' 

Criminal law 

acts and omissions in. 24 
acts relating to, 35 
analysis of positive acts, 25 
consent in, 674 

interpretation be favourable to the accused. 
41 

its chief function is to maintain peace. 761 
liberty of courts in construing Acts relating 
to crimes and, 36 
p }Bitive and negative action, 25 
reason for importance of Penal Act in. 39 
standard set up by, before itself, 208 
under period of Muslim powers and its 
tiansition, 13 

what implied consent signifies in. 675 

Criminal liability 

diffeient grades of. 513 
essence of, under Sec. 34, I. P. C,, 289 
for omission to perform duty, 248 
general exception to, Manu's view, 9 
physical presence if essential to establish 
joint, 289 

a man is responsible for the probable 
consequences of his own act, 908 


Glrminal responsibility 

and m«ns rta, 27 

at the time it is committed the accused is 
mentally unsound, test for, 619 
commences after twelve years of age full, 
558 

every person who is mentally discard is 

noi ipso /arto exempted from. 565 
io case of drunkenness. 658 
legal test of. 605 
of insane or lunatic, 654 
test for determing, 218, 219 
under Sec. Ill, !• P* C«, 913 
Grimmal trespass 

and right of self-defence, 753 

Criminal trial 

accused to prove innocence. 572 

Criminal volition 

operation of, 324, 325 

Criminality 

analysis of mental process in, 221, 222 
and non-criminality in a plea of self-defence. 
834 

consent as a defence. 673 

distinct between mafa iff so and 

prohxbM^i 24 


Criminality~(ronr/tf.) • • 

necessity as defence to, 550 
of the offender when in doubt, ptipishment 
under Sec. 72, I. P. G., 456 
of the psychopathic, 593 
operation of consent in, 672 
question of, in abetment, 28, 29 
test for, in complex acts resulting in 
complex offences, 434 
true measure of, 22 

Criminals 

are all, insane, 586 

Crops 

when immoveable property. 205 

Culpable negligence 

what is, 537 

Custody 

distinguished from possession, 233 

I 

^ % 

Dacoity > 

right of private defence, 770 .^.r 

Danger 

reasonable apprebeosion of, 821 
what is reasonable, 823 

Death 

commutation of sentence of, 395 
no person to cause inientionally the, of an- 
other person, 700 

not to discharge property from liability, for 
fine. 421, 422 

of offender does not discharge liability for 
fine, 423 

reasonable apprehension of initant, justifi- 
cation for the participation of crime, 706 
sentence confines to certain crimes, 374, 373 
sentence of, 374 

trend of modern time to abolish capital 
punishment, 374 

uointeniioDally causing, when Justifiable, 
681 

when right of private defence of property 
extends to causing, 837 

Death penalty 

should it be abolished, 19 

Declaration 

need not be in any set form, whether equi- 
valent to oath, 346, 347 

Defamation 

communication made in good faith may 
amount to, 700 
Manu*s views on, 10, 11 

Default 

alternative lentence in case of, of fine, 408 

Defence 

consent as defence to criminality, 673 
drunkenness when a, 660 
involuntary intoxication is a, 613 
of insanity, McNaughien Rules, 576 
of property by use of force when justifiable, 
762 

of property ; Sec. 97, I. P. C., is not exhaus- 
tive, 769 






f^etence— («9nf M . ) 

•clf'preservatioo wbeo, 704 
to property right of, 761 
wbeo compulfioD io a, 703 


Document 

interpretation of, 
241 


what if, 240 


differ! from 


Eogliib law, 


Definition's) 

in the Code to be understood subject to 
exceptions, 163 

object of providing it in Code, 44 
whether, in the Code it artificial, 44, 45 

Defmad 

intent to, what ii, 226 
two elements of, 225, 226 

Delasionts) 

incidents of, 607 
tests for, 621 

Delegation of powers 

to subsidiary authority, 97 

Deliriam tremors 
what is, 614 ,615 

Demarcation of territory 

between high sea and a country, 156 

Depression 

incidents of, 608 

Deprivation 

what is, 215 


Destruction 

of postal articles, 528 


Detection 

and destruction of postal articles, 528 
Detention 

cannot be regarded as punishment, 391 
in Reformatory Schools, 392 

Dictionary meaning 

of the words in interpretation of statute, 73, 
76, 77. 78 


Directory statute 

general features of, 93, 95 

Dishonestly 

and fraudulently, distinction between, 226, 

227, 228 
Dishonesty 

constitution of legal, 216 

dishonest intention and claim of right, 221 

legal and popular, 223 

under criminal law, what is, 212 

what amounts to, 215, 216 

what constitutes, intention in, 219 


Doctor's responsibility 
t€4 Harm 


Doctof# 

barm intended to benefit, limit of, 682, 683 
test of proper care ny, 684, 685 


Doctrine of necessity ^ 

and self-defence, general feature 
US diliinguishcd from iclf-dcfcocc^ 716* 

717 


Doable conviertion 

for theft and mischief, 440 
justification for, for rape and trespass, 440 

Drink 

effect of, io crime and punishment, 653 

Drag addiction 

mental aberrations from, €15 

Drunkenness 

a consequence of the voluntary act, 659 
and ascertainment of intention, 660 
and crime, 659 

and legal character of offence, 662 
as a defence plea, 658 
as a rule is no excuse for crime, 634 
defence of insanity due to excessive, 668 
effect of, 662 

excuses intention but not knowledge, 661 
how far excuses intention, 662 
importance of, in considering intention, 660 
incidents of. 664 

intention and knowledge of offence commit- 
ted, 663 

involuntary or voluntary, 661, 662 
involuntary, what is, 662 
is neither an aggravation nor a palliation 
of the crime, 659 
is short of insanity, 660 

knowledge and intent af the act in case of, 

knowledge is to be presumed in case of 
voluntary, 664 

mania caused by alcoholism, 634 
may also be partly involuntary and partly 
voluntary, 663 

mental incapacity by voluntary, effect of on 
crime, 634, 635 

murder during the infijcace of driok, 669 
natural consequences of the act, 667 
net result of, as affecting mental responsibi- 
lity, 661 

offences in a state of, case taw, 671 
operation of, 659 

ordinarily no defence in crime, 660 
plea of, in a rape case, 667 
presumption and intention in cases of. 665, 
666, 667 
result of. 661 
under English law. 657 

voluntary, does not afford the defence oi 
knowledge, etc., 664 
voluntary, is no excuse for crime, 635 
when a defence, 660 
when an excuse and limit of excuse, 661 
whether an excuse, 667 
whether excuses a crime, 657 

Dae care 

in good faith, defined, 353 
proof of, 354 

Dnress 

law of, and its obscurity, 721 
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Daress "perminaa'i 

ii a very rare defence, 721 

Eacement 

is not property, and caoDOt give right to 
private defeoce, 765 

Ejasdem generis rnle 

application of, condition which should exist, 
84 

is not a rule of law, 84 
principles of, 85 

Emergency 

act done in case of, 698 

Engine drivers 
mistake by, 497 

Enapnced pnnisbment 

haplication of Sec. 75, I. P. G., necessary 
aconditioDS, 472 
bh/s of conviction, 465 
bais of the rule, 469, 470, 471 
casirge, particulars of, 478, 479 
confviction by court martial whether a basis 
nor, 473 

co4nviction for offences under Chapter XII or 
Chapter XVIII whether a basis for, 473 
conviction outside India whether a basis for, 

473 

conviction under other laws whether a basis 
for, 473 

doctrine of loeut pasniUntio*t 473 

five conditions necessary for awarding, 471 

for certain offences under Sec. 75, I. P* C., 

461 

for previous conviction, 464 
for stealing, 467, 468 

for stealing a pair of shoes, 467 

form of charge under Sec. 75, 1. P. t-*. r 
478 

in a cheating case, 466 j c ‘tr 

is not. a severe sentence under oec to, 

I. PC.. 465 . . , . 

it is not proper to infiict, for trivial offences, 

462 

justi6cation for Sec. 75, 1. P. C., ^71 
Masistrate’s duty and power under Sec. 7o, 

I P. C., 474. 475 . . 

mode of proof of previous conviction under 

Sec. 75. I. P. C., 480 
no hard and fast rule prescribed for, 4/i 
not insummary trial, 474 
object of Sec. 75, I. P« C., 462 
previous conviction when to be set out, 

476, 477 

procedure for, 475 ^ ^ 

proof of previous conviction, 4/y, wu 

Sec. 75, I. P. C., empowers, and not a 

separate sentence, 463 

Sec. 75, I- P* C., provides maximum and 
net a minimum, 463 

Scc.e75. I. P.G., should not be applied 
mcbanically, 465 

fiohaoced eeBtence 

nature of. 481 .tat 

not in all cases of previous conviction. 481 

pilepay . _ 

at the tune of crime, 574 

three types of, 599, 600 


Bqaaloprotection claoso 

and substantive requirements of due procesi 
of law, 604 

Earopeana and Americana 

sentence of, 400 

Evidence 

assessment of, in a plea of self-defence, 825 
burden of establishing insanity at the time 
of crime, 575 

of common intention, 251, 252 
of consent, 695 
of conspiracy, 996 

of conspiracy may compare hand bills, etc., 
997 

of insanity, 641 

photograph of letter in a conspiracy case, 
986 

strong, CO convict infants between seven and 
twelve, 559 

what it meant by term, 241 
Exception 

liberal construction of, 56 

Exemption 

ambassadors. 131 

diplomatic agents, etc. who are, 131 
foreign sovereigns, 132 , 

from Code. The King during British rule, 

129 

Governors of States, 130 

of Indian Princes ip former days, 133 

of public servant, iJ33 

of the Acts, saving of other laws, 160 

the President of India* 130 

Exemption clanee 

construction and interpretation of, 51 

Exercieo of power 

statutory, principle, 98 

.Expeeaeion 

sense of. once explained is 
throughout the CodCp lo5 

Extortion 

abetment of, 873 

Extra-territorial Jnrladlction 
of Indian courts, 151 

Extra-territoriol operation 

of Indian law, etc., 146. 147 
presumption against, 148 

Every peraoo 

meaning of, 128 

Fact 

mistake of, 490, 491 

False evidence 

conspiracy to fabricate, 983 

False representation 

what is, 934 

what is under the Code, 933 

Family 

nucleus of, 2 


to be same 




^«lgDed Amnesia 

what is, 606 

Feigned insanity 
test for, 650 

Felony 

offence of, 329 


Fine(s) 

alternative lentence in case of default of. 
40B 

amount of, 405 

appropriation of, tendered by offender, 415 
as a form of punishment, 21 
be within the offender's capacity to pay, 
385 

Bcn^ham’s principle as to punishment, etc. , 


compensation out of, 409 
concurrent sentence of imprisonment in 
default of. 414, 415 

consideration which should weigh with the 
consent in awarding. 407 
death not to discharge the property from 
liability to, 421. 422 

death of offender does not discharge liabi- 
lity for, 423 

description of imprisonment for non-payment 
of. 4»8 

effect of imprisonment for non-payment of, 
fair measure of, 406 

four categories of cases for imposition of, 
388, 389 

from legal representative whether can be 
realized, 409 

imprisonment does not discharge liability 
of. 422 

impriiocmect in default of, measure of. 41 1 
imprisoomrot to letminaic on payment of, 

420 K 7 . 

limit to imprisjnment for non-payment, 
when both are awardable, 416 
measure of, 387 

no invariable standard applicable to all 
circumstances. 407 
no power to refund, 420 
offences for which time is the only punish- 
ment. 419 

period of limiiaiioo for the levy of imposed 
if it remains unpaid, 424 
power of the magistrate to realize jhc, 426 
power to inflict unlimited, 406 
power to realize, is subject to limi- 
tation under Sec. 70, I. P. C., 421 
procedure for the recovery of, 408 
prohibition of excessive, applies equally 
to all cases, 406 
property liable to, 427 
scale of, 419 

lenience of imprisonment for non-payment 

under various laws, 413 

when the maximum may be flxed. 405 

can be imposed under Sec. 420, 

A- P • G., is Unlimited, 389 


Flogging 

Whipping 



Floggmg~(coacW. ) 

is not a punishment under the Code, 372 

Forcing door 

offence of 525 

Foreign offences 

abetment of, 890, 891 

Foreigner (s) 

applicability of I. P. G. to, 123 
committed offence in India but not corporc- 
aUy present in India, if can be punished, 

ignorance of law by, 133 
subjected to the 1. P C.. 129 

Forfeicure 

as a form of punishment, 21 
by District Judge, 386 
justification for. 385 

of property by way of punishment, 858 
pecuniary, or fine, 387 
sentence of. of property, 404 

Fomicaiion 

Maou’s view on, 10 

Fraud 

what is. 224 

when question of, is unnecessary, etc., 228 
Fraudulently 

and dishonestly, distinction between, 226 , 
defined, 223 

essential elemenis to constitute, 224 
for the purpose of Code, 225 

Free fight 

meaning of, 744, 748 
no question of consent arises in, 695 
no right of private defence in case, 689 
when question of, does not arise, 749 
whether light of private defence available 
in, 747, 748 

Fugitive Offenders Act 

applicability of, 151 

General esc: ption 

in Chapter iV ; applicability of, 482 

Good faith 

absence of, 5 16 

act done by public servants in. test for, 356 
act done in, for benefit of child or insane 
person, by or by consent of guardian, 687 
act done in for the benefit of a person with- 
out consent, 697 

act done in, or in emergency, 698 
act done under, is not an offence, 514 
act in, wbai is, 352 

act not intended to cause death done by 
consent in, for person’s benefit, 680 
act of soldier under, 395 
act justified by law, 517 
applicability to offences of Sec. 79, I. P. C., 
under special or local law, 515 
arrest by policemen under, 494 
arrest made under, 530 
belief in, 493 
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Good lakit'h'-“{eoneld.) 

belief must be reasonable, 354 
belief must have a foundation and be shown* 
355 

beneficial act without consent, 699 
burden of proof of, 516 
cases where it lacks. 514 
communica lion made in, 700 
communication made in, amounts to defa- 
mation, 700 

composed with other provisioo. 515 
defined, 347 

exemption from criminal responsibility, 
355 

exercise of, 488 

exercise of, depends upon nature ot act 
and character of actor, 514 
barm intended to benefit must be done lo, 

683 

how to prove, 348 
illegal acts excluded, 504 

in criminal law is different from civil law, 
352. 787 

interpretation of the word. 351 
is always a que^tioo pf facti 350^ 351 
is honesty of intention along with due care 
and attention, 353 

jail warden acting under order of superior, 
494 

law extends no protection to 

bena fide believe in their legal power, hU'J 
legal practitioner acting under instruction, 

494 

miscarriage in, 697 

necessity of, 494 . , 

presumption of. is touchstone of judicial 

authority. 507 

proof of. requirements or, 354 
real essence of. 352 

requirements of, 787 _ „ ^ 

requirement of bee# 79, !• P* C., 516 
Sc^*52f^I P. C., defines, by exclusion, 

two^^cs«ntials for protection 

I P. C., lor communication made in, /uu 

under colour of office, 

what does not constitute, 353 - 

while performing official duty, infcreDCC of, 

whb^due care and attention ; meaning of, 
353 

Government 

meaning of, 171 

Government servant 

meaning of, 170, 17 1 

Government Stamps 
meaning of, 171 

“'‘°a"n.cm"aaa.ly eauMog, wheo justifiable. 
681 

Guardian 

cooient by. 698 j w:, 

oower of. to chastise hxi word for his 

benefit. 689 


Guilt , „f>. 

measure of, is measure of punishment, 30i 

Habitnal offenders 

sentence is case of, 363 

I 

Harbour 

defined, 356, 357 

Harm 

act causing slight, is no offence, 707 ^ ^ - 

act likely to cause, but done without crimiTOl 
intent and to prevent other barm, 542, 543 
act must be beneficial, 682 
act done without any criminal intent to 
cause. 553 

caused in sports paitimes, 677 
causing negligible, is no offence, 708 
defined, 708 
due to misadventure, 679 
exessive, in self-defence, 830 
exclusion of acts which are offences iedepeo- 
dently of, caused. 696 
extent of justifiable, 679 
iofliciiog by guardian, 689 
intended to benefit, consent on the part 
of patient and good faith of doctor are 
interdependent, 683 

intended to benefit must be done in good 
faith, 683 

intended to benefit only care and attention 
and not skill and knowlege required, 687 
intended to benefit three exceptions to rule, 
682 

intended to benefit, what arc, 682, 683 
intended to benefit, what circumstances are 
material, 685 
limit of justifiable, 553 

no bard and fast lule for justification of 
amount of, in private defence, 817 
on lunatic or on a child in good faith for 
bis benefit, 687, b88 , e ■ t. 

prevention or avoiding other, in good laiin, 

549 

principle for judging the question of. 803 
steps to avoid causiog, to assailant, 74o 
to innocent person must not be excessive 
in exercising right of private defence, 

855 


He 

used for both male and female in the Code, 
165 

Heading* 

construction of, 56 

Heinoas crimes 

determines minimum punishment for, 381 

Higb Court (s) 

jurisdiction of, 155 

power of, to deal with offender of contempt 
of court, 163 

High sea 

power to legislate for offences committed 
at. 155 
what is, 153 

Higb treaaoB 

offence of, 329 
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Historicftl retrosp«ei 
0^1. P. G.. 144 

Homicidal insanity 

factor for coDsideratioo in, 630 

HomicUal mania 

what *8, 630 

Homicidal maniacs 

irresistible impulse aod no kDOWD motive, 682 
three classes of, 631 

Homicide (a) 

cannot be employed as a shield to justify 
asgression, 713 
in self defence, 552. 817 
instances of justifiable, 822 
justifiable. 817 
justification for. 817. 818 
necessity justifying. 552 
quantum of force io justifiable, 618, 819 
was permitted in ancient India, 818 
when justifiable, is done in private defence, 
813 

when justifiable under Src. 104, 1. P C , 
845 

when there is no right of private defence, 
822 

HoaaO'breaking 

attempt to commit, conviction for, 452 
defined, 854 

right of private defence under Sec. 97, 

I. P.C.. 770 
what is, 854 

Hurt 

caused not to exceed hurt to he averted , 700 
caused with a common intention ; charge 
for, 272 

justification for, caused in games and pas* 
times, 678 

Husband and wife 

law of conspiracy as between, 945, 946 

Hysterias 

do not usually lead to criminal conduct, 589 
MO chief types of, 489 

Ignorance of law 

tiy a foreigner, t35 
effect of, 109 

Illegal 

acts excluded from definition of, 340, 341 
under Sec. 43, is every thing prohibited by 
law, 360 

what is, applicability of the word, 339 
word distinguishes from unlawful, 339 

Illegal act? 

cannot be justified on ground of consent, 

677 

Illegal gratification 

abetment, bribe-giver’s liability, 874 

Illegal omiA»ion(s) 
abetment by, 879 


Illegal omi88ioD(s) — {toncld.) 
offence of, 248 

to prevent an offence etc., 879 
what is not, 879 
who arc guilty of, 934 
words referring to acts include, 247 

Illegal order 

effect of, 392 

Illegality(ies) 

different degrees of, 513 
use of the word, 339 

Implied powers 

what is, 97 

Imprisonment 

af^^r^limitation for recovery of fine expires, 

as a form of punishment, 20 
award of, in lieu of payment of fine under 
the provisions of various Acts. 412, 413 
concurrent sentence of, in default of fine. 
414, 415 

description of, for noo>paymeot of fine, 418 
docs not discharge liability of fine. 422 
fair term of, 4i7 
for misdemeanour, 966 

for non-payment of fine, court's discretion to 
award, 411 

for noo payment of fine, effect of, 415 
for non payment of fine when oifence 
punishable with fine only, 418, 419 
for two offences, 454 
in default of fine, measure of, 41 1 
limit of, for oon-paymeot of fine when both 
are awaidable, 416 
nature of alternative, 418 

no minimum, prescribed for a previous 
convict. 470 

"*^1*0*^* fo''. for ooD-paymeni of fine, 409, 

term of, io default to be reasonable propor- 
tion to fine imposed, 417 
ter mination of, on payment of proportional 
part of, 420 

to terminate on payment of fine, 420 
what is, rigorous and simple, 380 

Imprisonment for life 

*“ 40 ^ 403 ^**^^'*®“ for life, what is, 401, 

be for twenty years, 400, 401 

concealing design to commit offence punish. 

able With death or, 932 
is a class of punishment, 401 
is for twenty years, 368 

nature of punishment, 369 

period of, 395 

reason for the rule, 400, 401 

Indemnity 

act of, 520 

latent 

distinguished from motive, 54? 

India 

cieaniotj of, 171, 172 
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ladiao Oaths Act 

swearing under, 

Indian citizen 

offences by, 150 

Indian Extradition Act 
applicability of, 151 

Infants 

ses Child 

lniorT(>*^) ...» 

as understood in civil and criminal law, 
342 

includes every tortious act, 342 

is death of husband, 342 ^ ^ ^ 

reasonable appreheosion of, in self-defence, 

785 

social boycott is, 343 
what it denotes, 341 

when trivial. Sec. 95, I. P. G.. not attracted. 
712 


neanity ^ , 

absence of motive cannot prove mental 

incapacity or, 653 
absence of motive in, 579 

accused had fit of. ten years before crime, 

accused his the burden oF proving, 572 

accused when guilty. 644 

absence of motive of accused due to. bol 

alcoholic disorder creating. 613 

American law on typss of mental disorder, 

584 

and burden of proof. 570 

and intoxication distinguished. bl2 

and McNaughteo Rule, 625, 626 

aoicccdeDt and subsequent relevancy of, 

58 ^ 

antecedent, of accused, 653 
apparently motiveless action, 632 
arc all criminals insane, 586 
arisioe fro.n the use of liquor. 612 
as a defence to criminality. 638 
atrocity of crime. 652 

••borderrae‘Vtypeof.61l 

burden of establishing the plea of, 570 

burden of poof of, 568 
burden of proof of, is on the accused. 577 
hv reason of uosoundness of mina, ooz 
case-law on. 643, 614. 645 f fi«i2 

conflicting statement is not a sign of, 652 
considerations for court when plea of legal, 

ii reatsted* 639 « 

court to have legal evidence on record 
before considering plea of. b53 
crime uoJer, proof of P*ca of, 575, 576 

crime under temporary, 61U 

criticism to McNaughten Rules, 623, 626, 
627 , can 

defence of, under American law, 64U 
difference between medical and legal stand- 

diSerence between Secs. 83 and 84, 1. P. C., 
583 

different kinds of, 618 
direct evidence <?f, 646 


Inazoit y— 

distinction between incapacity at the time 
of doing the act and incapacity at trial, 
582 

ditlinctioD between legal and medical, 565, 

577 . , , 

distinction between medical and legal, 

615 . 

doctrine of burden of proof in context or, 

567 . - 

due to incapacity of knowing the nature oi 

act, 582, 583 , , „ r. . 

eisential ingredienti of Sec. 84, I. P. C., to 
be proved, 566, 567 
every form of. is not exempted, 565. 
evidence of, 641, 651 

evidenced by drunkenness, effects of, 635 
factors for consideration in homicidal, 
630 

family antecedent of the accused, 642 
from alcoholic disorder, 613 
four kinds of, 618 
from acute alcoholism, 614 
seneral insanity not a complete answer to the 
charge. 642, 643 , 

history of accused’s mental conditions, b42 
how to be judged, 646 

if effects motions, willpower and cognitive 
faculties, 643 

implication of plea of, 622 
impulsive, 633 

insane delusions, etc., plea of, 57b 
insane impulse, effect of,_643 

iniane persons sleep but little, 65U 

is more ihan a passing phase of human mind, 

judicial test to be applied in judging, 644 
law of. at common law, 615, 616 
legal conception of, 580 
legal test of. 617 

legal test of. and lest of responsibility, 619 

test of, no general rule, 618 

may be detected from, 651 

medical evidence of, 647 

medical test of, 617 ,n» 

mental condition of ihe, 580, 581 

•<moral insanity”, 591 

morbid mania, is a form of impulsive, 638 
nature and quality ol , 582, 5t3 
need not be at all stages, under bee. b4, 
I. P, C., 638. 639 

DO legal test of irrespoosibiliiy by reason 

numerous defences of, two tests for, b2J 
of accused at the lime of crime, 653 
once insane always insane is no rule, 567 
on establishing the plea of, 570 
on incidcnli of burden of proof in, 575 
on judging tbc criminality when plea of, 
insanity is raised, 647 

**or that be is dning what is either wrong 
or contrary to law”, 584 
on what factions and evidence the court may 

rely, 579 

partial and total, 618 
partial delusion, 632 

peculiar behaviour in, 607 . . 

physical charges in a deranged mmd, b4U 
plea and proof of, 653 
plea 9 f, Uw suiDoaftriaed, 576 
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pica of, nauci be materially coMidered, 654 
plea of, necesiity for the, 578, 579 
pleading and proof of, 646 
presumption of, 654 <• 

previous and subsequent conduct of the 

accused in judging, 654 
principal points for consideration in case of 

feigned, 650, 651 

principles to be considered while dealing 

with, 566 
prior proof of, 652 
procured by drunkenness, 668 
produced by drunkenness, effect of, 634^, 635 

proof of one of three elements to get beneht 

of Sec. 84, I. P. C., 567 
puerperal. W5, 646 
questions to medical wito€i9» d4o 
rape during, 603 

reason for placing burden of proof on the 

accused, 580 . 

reasonable doubt of. to be created on tbe 

mind of the court. 575 

requisite conditions for the applicability of 

Sec. 84, I. P. C., 
right and wrong test of, 
sentence extenuating circumstances, 654 
sympatheiic affection, 631 

tLporary derangement, whether sufficient 
to attract Sec. 84, I. P. G., 577 

temporary, deSned, 637 . - atn 

temporary, offences committed during, 610 

ten of criminal reipODSibilityj oiy 

test of feigned. 650 

test of legali 621, 622 

three classes 

times when test applied. 620. 62 
two different states of mind. 582, .. j 

uncontrolable, sudden or irresistible 

impulse without motive, 633 
unsual method adopted in 

menial power of cognition, 64b 
want of motive in commission of crime, 633 

what does not amount to, 565 

wbat i* homicidal, 630 

what is legal and wbat is medical, 577 

*Sa. b, «teblijhad to attract the 

provilion of Sec. 84, I. P. G'. 568 

-who at tbe time of doing”, meaning of, 581 

Instigation 

Abetment 
abetment by, 896 

if a question of fact, 897 

limit of liability is abetment. 865 

may be conveyed through a third person, 

865 

roust be conveyed, 864 

must have influenced tbe action, 865 

offence of, at least two person arc necessary, 

rcutciioD of, docs not purge instigator from 
crime, 874 

wbat instigation is abetment, od 5 
wbat is, 896 
withdrawal after, 864 

loslinct 

of self preservation, I 


Intellectnal defidancy 

mongolism, 600 

Intent 

stt Intention 

primary and secondry, 227 
to connive a fraud, 1227 


Intent and act 

both concur to constitute the crime, 544 

Intention 

set Common intention 
ste Intent 

a man is taken to intend tbe natural consc- 
quences of bis act, 667 
absence of specific. 49P 

act done by several persona in furtherance of 
common, 249 _ 

act done with criminal knowledge or, 315 . 
analysis of mental process in criminality, 
221 

and knowledge, distinction between, 324, 

666 

and motive', distinction, 221, 222 
and motive, distinguished, 547 
as to the commission of crime, 669 
both direct and indirect is presumed, 325 
casual relationship with tbe doer and deed 
to be esiablisbed, 327^ 
common, to commit a crime, 283 
dishonest, and claim of right. 221 
disbonest. may be manifest in diffeient 
ways; test, 221 

distinguished from culpable negligence, 326 
drunkenness and ascertainment of, 660 
drunkennets excuses, and not knowledge, 
661 

dtunkenness bow far excuses, 662 
how determined, 296 
in dishonesty cases, 216 
io plea of self-defence, 820 
inference when becomes difficult, 219 
an inference from knowledge, 670 
of abettor, 893 

of an act whether can be presumed , 1U2 
of concealment of design to commit an 

offence, 934,935 £ j ao 

of legislature, court is bound to tind, 43 
of legislature in interpretation of statute, 

99 

of legislature, test for ascertaining, KO 
of the abettor, 910 
operation of. 541 

or preparation to instigate is not abetment 
nor instigation. 167 

possible way of discovering man i, 217 
presence and absence of, 219 
primary and secondary, 26, 27 
proof of, 218, 219 

proof of guilty. 670 a 

proof of particular, when required* 316, 

317 

proper test to ascertain, 488, 489 
to commit an offence, 217 
unity of, 437 

wbat constitutes, and common intenuon, 29 d 

when criminal, 266 

wbat is, motive and knowledge, 548 
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Intention and motive 

distiDguished. 222. 223 


Interpretation 

S4t Goostruction 

absolute enactments be obeyed in full* 87 
be favourable to the accused* 41 
by addition of words. 58 
by aid of English and American law, 47. 
48 

by history of legislation, 50 
by objects and reasons, 50, 51 
by prcaoable, 33 

by proceedings in Parliament, use of speeches 
and debate on Bills, 49 
by reference to statement of objects and 
reasons attached to the Bill, 105 
cardinal rule of construction is to read the 
statute literally, 74. 75 
competency of legislature in act, 112 
consideration in determining meaning of 
particular words. 46 

courts not concerned with motive of Parlia- 
ment, 111 

desire to insure fair and conclusive trial is 
basic to all legal system, 93 
distinction in the matter of severability 
between civil and criminal law, 113 
every part of statute to have effect. 103 
golden rule of, 103 
guiding principles in, 49 

historical survey when permissible in inter- 
preting an Act, 45, 47 
intent of legislature to be gathered from 
other source, 104 

iotecit of legislature to be gathered from the 
very words used by it, 100 
legislature presumed to know judicial, 81 
meaning of a section, 47. 48 
modern trend of, adopted by Indian deci- 
sions, 74 

modification of language of a statute when 


permissible, 105 
of ambiguous words. 75, 76 
of an artificial expression or term, etc., 85 
of illustrations, its purpose and object in the 
section, 53 

of marginal notes and headings, 56 
of marginal notes, etc , 57. 58 
of meaning of words, whether dictionary 
meaning be taken. 75, 76, 77, 78 
of punctuation, 58 

of qualifying clauses, 51 . 

of some words used in different Acts and also 
different parts of the same Act, 79 
of saving clause. 58 
of specific offences, 66 
of title of chapter. 52 
of words “every person , 124, 125 
of words, 80 

of words "or** and “and”, 90 
primary duty of the court, 101 
probable intention of legislature 
prevail. 103 

proviso and its functions, 54, 55 
purpose and objects of, 53 
restrictive, when to be adopted, 93 
retrospective operation of, 59 
(rules for, of Penal Godc, 35 


not to 


InterpretatiOB — (coruld,) 

statutory defioitioD may be useful guiod* 77 
to be based one commou sense, reason and 
justice. 104 

to carry out object of legislature. 100 
when change of law to be inferred, 64 ^ 

when words are ambiguous, etc., 103 • 
when words of statute are clear, 103 

Interpretation of atatote 

S44 Construction 
sss Interpretation 

ambiguity in procedural provision, 36. 37 
and effect of repeal and ameodmeDls, 62. 

63 

enunciation of law and definition, 43 
history of legislation. 45 
intention of legislature in, 99 
limitations for, 109 

literal interpretation, rule of construction, 
74, 75 

operation of statute not to be narrowed by 
strict construction, 71 
rule of, 88. 89 
severability, doctrine of. 112 
statute to be fairly construed and be applied 
according to the legislature's intCDtion, 71 

Intoxication 

set Druokeoness 

act of person incapable of judgment by 
reason of, caused against his will, 657 
and insanity distinguished, 612 
consequential effect of, 613 
degree of, 665 
is a defence, 613 

offence requiring a particular intent or 
knowledge committed by one who is 
intoxicated, 663 
pathological, 613 
state of, 265 

Joint criminal liability 

principles of. 253 

Joint liability 

doctrine of. 317 
liability of contributory, 320 
or common intention under Sec. 34, I. P. C.. 
304 

principles of, 254, 283 
sentence in case of, 314 

Joint trial 

for abetment, 903 

validity of, in conspiracy, 984 

Judge (b) 

a paneh is a, 174 

act of, when acting judicially, protection 
to, 500 

and judicial officers are protected while 
exercising judicial function, 501 
arbitrators are, 174 
is a public servant, 185 
meaning of, 173 

previous sanction to prosecute a, 509 
protection of, 500 
who is a, 172 

Judgment 

according enhanced seoieiice must cootaiP 
date of previous coovict: 00 | 48i 
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Jadgment — {eorutd^) 
in aUeroati ve. 456 
meaning oft 175 

Jadicacare 

Mohammedan and Roman, composed, 13 

ladicial act (a) 

and ministerial acta, 503 
extent of protection, 502 
illegalities and criminal liability of, 513 
plea of 6amijW# when available, 505 
privileges only apply to court of law, 503 
punishment for oppression and by tyrannical 
partiality of Judges, 508 
reasonable belief in jurisdiction essential 
for protection, 505 

what such acts are protected, 500, 501, 502 
Jadicial officer 

extent of protection afforded to the act of a, 
505 

Jadicial Officers Protection Act 

protection under, 509 

Jadicial persons 
who are, 133 

Jadicial proceedtoga 

what are, 173 

Jnriediction 

Aeroplanes 

inland territory in and over sea, I3o 

limits of soldiers, 496 

of High Courts, 155 

one person and one territory, 136 

Jns natarale 
what is, 2 

Kidnapping 

abetment of, 899 
punishment for, 439 

KUl 

right to, 679 
King 

can do no wrong, 718 

Knowledge 

distinction between intention and. 324 
distinguished from, culpable negligence. 326 
drunkenness excuses intention but not, €61 
intention is an inference from, 670 
presumption of. in case of voluntary 
drunkenness, 664 

there can be no. unless there is conscious* 
ness, 694 

Land 

permanently fastened to thing attached, 206 
things attached to the earth, 206 
what is, 205, 206 

Larceny 

a ships captain commits no, by breaking 
into cargo to feed crew if provision runs 
short during voyage, 722 
short of, 3 

ignorance of, 486, 487, 4fa8 


Law 

ignorance of, ai extenuating circumstances, 
489 

ignorance of, is no excuse, 485 
meaning of, 466 

mistake of, would rest on determination 
of good faith of accused, 486 

Law and morality 

are not the same thing. 551 

La^^ol 

accident in doing a, is no offence, 532 

Legal fiction 

what is, when applied, 45 

Legal inssuiity 

test of, 617, 618, 621, 622 
test of responsibility, 619 
what court has to consider in a plea of, 620 
621 

Logislative powers 

of Indian Government, 146 

Legal practitioner 

acting under instruction, 494 

Legal proceeding 
meaning of, 17S 

Legal right 

it a difficult concept, 245 

Levy 

construction of expression **levy'* under 
Sec. 70,1. P. a, 424 

period of limitation for realization of, 
of &ne from the accused, 425 

Licesasees 

responsibility of, 141 

Life Imprisonment 

reserved for certain offences, 378, 379 

Limitation 

for recovery of 6ne not paid. 424 
for the recovery of fine, 426, 427 
imprisonment after, 427 

Local law 

what is, its applicabiliiy, 338 

Loco parentis 

authority of parents and persons in, limit of, 
522 

Lonacy 

partial, 645 

Lunatic 

lucid intervals, 654 
Mad me^ 

reason for excluding, 564 

whether the accused was mad at the time 
of occurrcocc, 628 

Magistrate (s) 

acting with malice, 506, 507 
duty and power under Sec. 75, I. P. C., 474 
illegal order of, does not protect him, 506 
on tendering a pardon, 350 
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Magi8trate(d) — [eoncld.] 

protection to actf of, when acting judicially, 
500 

when cannot be said that be acted in good 
faith, 906 

when his act is protected and when not, 505, 
506, 507 

when not liable for bis act, 504 
Malice 

cannot absolve a, 35 

in fact and in law, 506 

magistrate acting with, effect of, 507 

'■''■^aliogeriifcg 

in criminal cases, 6f6 

necessity for adequate observation and 
examination, 608 


Man 

meaning of, 167 

Mandatory statnte 

general features of, 93, 94 

Mania 

by drink, 634 
morbid, 634 
signs of, 606 

Manslaaghter r 

four conditions for justifying self-defence 

against, 819 

Marginal note (s) 

cannot govern substantive parts, 5/ 

construction of, 56 
if to be rejected, 57 


Martial law 

basis for, 520 r- • » 

justibcatioo for suspension of civil law 

518 



power to proclaim, 519 , . • • 

restriction to rights conferred when, is »o 

force, 521 
when justibed, 519 


Master and servant ^ 

commission of offeuces under orders of 
superior, 153 

exemption to the general rule, i4U 

if a company is criminally responsible for 

acts of its agent, 52 
law as to, 140. 141, 

liability, absolute prohibition, 

liability of master, general principle 
criminal law, 139 

master’s liability under a statute, 141 
master when criminally liable for acts 

his servant, 139 
qucitioD of tntns fW lo case oi^ 


of 


of 


^“us use when mandatory and when directory. 

use of the word is not decisive, 97 

McNaaghten Roles 

crititism of the rule by medical men, 625 

modern criticism of the, 625 

right and wrong test of insanity in. 624 
unconstructible impulse m insanity, 645 


MoaningioC 


•‘a criminal act done by several pelsoos,*^ 
273, 274 

**abductioEi,'* 828, 829 
•‘abct»*. 857, 930 
•‘abetment**, 858 
“Act**, 248, 249 
“acting judicially*', 502 
“and not otherwise*’, 134, 135 
“animal’’, 343 
“aoteriosclerosis’*, 673 
“any barm whatever**, 341 
“bcne6t’*, 691, 701 
“bound by law’* 49* 

“by any law**, 146 

“by reason of unsoundness of mind", 582 

“commission of an act’*, 882 

‘‘constitute an offence", 453 

“construing offence", 331 

“corporeal property’*, 204 

“counterfeit**, 237 

“criminal act**, 225 

“criminal conspiracy**. 971 

“court of justice*’, 516 

“death*’. 343 

“defraud", 225 

•’dociiment", 240, 241 , 242 

“due care’*, 353 

“every person". 128 

“for the beneBt if a person under 12 years 
of age’*, 691 
“fraud", 224 
“fraudulently**, 225 
“free fight*’, 748, 749 

•‘gain’’, 208 
“good faith", 347 
“barbour", 356, 357 
•'barm**, 708 

“barm other than causing death", 843 


“he", 165 

“if be has sufficient cause", 229 
“illegal", 334 
“includes**, 169 
“in corporate*’, 169 
“India", 171. 172 
“injury", 341, 342 
“in pursuance of**, 512 
“intend to defraud", 224 
“intentionally co-operates**, 320 
“Is intended to repeal", 158 
“judge**, 173 

“judge when acting judicially", 501 
“judicial", 503 
“justified by law", 516 
“knowing**, 583 
• •Iona** 205 


••law", 486 

••legal right", 245 

“legally bound to do", 541 

“buy**, 424 

••life", 343 

••local authority**, 197 


••maliciously", 207 
••malignantly", 327 
•'matters described", 241 
“may", 86 
“month", 344 





••moveable property*'* 203 
••oath”, 345, 346 
“of any age**, 167 
“ocncc**, iiO, 4i 1 , 431, 896 
• 'otfcer**, 186 
“offiiMioo", 248 
“ord er’*, 5ll 
“person**, 167, 168 ^ 

•‘person of uosound mind**, 691 

“personaliiy** 585 

"previous coDv.ictioo’*, 472 

“private defence ol the body j 8^ 

“psychopath, characteristic of , oyi, osa 

“psychosis", 637 

“ public", 170 

“public servants", 186, 784 

•‘reason to believe", 229 

“section", 345 

“servant of Government . 

••shall”, 86, 121 

**ioiuary coDUPCincnt » ^3® 

•'somoaonbulism* ' , 636 
•‘sudoen 6ght*’, 751 
“the contrary appear , «6/ 

••threat’*. 702 
••tbreatat the time ol , 

“time to time", 83 
“transportation for 
“uoiawful". 208, 

<*valuable sccuriuci, 

•■^olumarUy. 323, 324 

“voluntary causing death ,oit 

“wantonly", 327 

“warranted by", 512 

••wiltuUy’*,323 

“will". 247 

“with intent", 

•'within India", 

••wrouglui 

••wroogiPl ^07 

“year", 344 

•'youtblul ollendcr , 3/0 

Medical evidence 

of insanity, 647 

Medical witnefia(ea) 

value of. 686 

proper function of, in case Ol insanity. 647, 

Quesuons that may be put to. when accused 
pleads insanity, 648 

Melancholia 

what >s, 587 

at high sea, juriidiclioo over, 137 

imm unity ol . 137, 138 


dens 

St4 Ctimmal intent 
absence of spcci6c intention, 490 

»Dd abetment , 861 

and common intention, /o8 

and criminal responsibility. „ 

a?an essential ingredient of criminal offence. 
106. 107 

ai copJtiiucDl of cricnc» OM 


Mens ren— (conrW.) ir . , 

criminal act under mistaken law, enccl of, 

490 

English law on the doctrine of, 545 
examples of, 490 
general exception, 27, 490 
general rule of. 498 
bow to disprove, 332 

ignorance of law as extenuating circumstan 
ces, 489 

in conspiracy, 959 
in statutory offences, 107 
Indian law on the doctrine of, 545 
is an integral part of the crime, 331 
is essential to every criminal offence, 4a» 
is not a necessary ingr^dicotin a charge ol 
conspiracy, 960 
no intention, no crime, 487 
on various aspects of, caic»!aw, 333, 334, 

335. 336 . , . 

presumption of, csicnlial lorgedient of 

offence, 484 
principle of, 544 

question of, in case of master and servant, 
317 

subjective oi objective test for, 489 
tes* to ascertain whether subjective, or 
objective, 488, 489 
under English law, 487 

under Sec. 34, I. P. C., common intention, 
266, 267 

under statutory crimes whether elements of, 
is an essential ingredient, 333 
welfare statute if includes, 331 
what is, 331 

what is, under English law, 317, 318 

what it implies, 230 j w • • 

what must be proved and when it il 

presumed, 231 
when necessary, 231 
when not required, 498 

whether an ingredient of offence or not, 
333 

Mental cooditiona 

burden of proof of, 574 

Mental delusions 

two-fold test for, 628, 629 

Cental disorder (s) 

American Law on, types of, 584 
arc inheritable, 603 
basic concept ol, 584 
manilestation of, 640 

Mental illness 

gauser syodoome, 590 

mood illusion or manic-depressive psychoies 
587 

neurosis, by per of, 588, 589 
neurasthenia, 591 
psyebsothenia, 590 
piycbopaihic personality, 591 
schizophrenia, 586 
types of, 588 

Mental state 

of the accused at the time of crime, 628 
Military mao 

if bound to obey illegal orders, 496 
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Mind 

disease of the , 638 
distinguished from braioi 637, 638 

Mioisterinl acts 

latent and patent illegality in, 513 
protection of, 511 



isappropriation 
and receiving stolen property, 854 

Miscarriage 

done in good faith, 697 

Mischief 

and plea of private defence, 807 
causing death in case of, 838 
commission of, by threat, 705 
if mischief has already begun right ot 
private defence has come into eristence, 

771 

use of force to prevent, right of private 
defence, 771 

Misconception 

consent under, 692, 693 
how may arise, 692, 693 
of fact and its knowledge, 693 

Misdemeanour 

history of punishment under hnglish l^aw, 
961. 962, 963, 964, 965, 966, 967, 968 
punishment for. 5, 96 
what is, 964 

Misrepresentation 

what is, 965 

Mistsdse 

by engine-driver, 497 

due to lack of knowledge, 492 

of miaed law and fact, 492 h..i. 

rules regarding justification oi offences due 

to, 499 

when no defence, 498 

Mistake of fact 

concept of, 490 

engine driver's mistake, 497 

examples of, 41, 492 
reasons for the mistake, 491 

^*?^*of^fact, position in, criminal jurispru- 
dence, 492 

cannot justify an accused, 515 

Mitigation of 

in case of insanity is, 653 

Mofossil coarts 

jurisdiction of, 156 

Mehanunedan Criminal Law 
origin and foundation of, 11, 12 

Month 

measure of, 344 

Motive 

absence of. 549 

absence of. in insanity cases, 651 
and intention, distcuciion between, 


Motive— (e^firid. ) 

cannot absolve criminal, 35 
design or object should not be confused 
with intention, 222 
distinguished from intent, 547 
in insanity cases, 632 
is no substitute for evidence, 336 
necessity as defence to criminality, 550 
of conspiracy, 996 

of the accused to commit a crime, 299 
offence without, 336 
operation of, 548 

want of, for the commission of crime, 633 
when becomes important, 549 

Moveable property 

are only tangible or visible things and 
not immoveable, 204 
crops when, 205 

hat a special definition in the Code, 204 
under Roman law, 203 
what are, 203 

Mnnicipal Conncil 

whether can be prosecuted, 169 

Murder 

and causing destruction of evidence of 
offence, 448 

common intention to commit, 801 
history of accused mental state to be judged, 
642 

in the state of drunkenness, 669 
of wife due to insanity, 581, 562 
offence of abetment of, by threat, 705 
punishment for, 368 
to constitute, 486, 489 

MnCilatlon 

as a puDiibment, 18, 19 

Matnml conseqoencea 
of an aet, 492 

Natoml jasdee 

principles of, 107, 108 

when proceedings do not amount to prosecu- 
tion for offences, 108 

NsUnral waters 
what is, 118, 119 

Negativism 

what it, 607 

Neglect 

ID the performance of duty, 142 
Negligence 

accident in doing an unlawful aet, 551 
burden to rebut presumption, 542 
contributory negligence is no defence, 539 
criminal negligence is gross and culpable 
neglect, 537 

culpable, what is disiinguiibed from inteo- 
tioo Or knowledge, 326 
of servant separate to that of master, 539 
operation of. in the form of crime, 541 
plea of contributory, 539 
what is gross, 539 

whether barm iniended to benefit is, 683 
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Negligent driving 3ffence(s)'— (conM. ) 

amount of care required in driving along a commiriion of, when unnecessary, abetment, 
public high%vay> 538 6fi0 

public way is not a race^course, 538 committed at high sea : power to legislate 

what is. 538 for. 155 


NogUgible wrong 

consideration for determining nature and 
degree of crimes, 710 
exempted from penalization, 700 
is no offence. 708 
what may be, examples of, 710 
whether petty thefts are, 711 

Non-payment 

of hoe, imprisonment for, 414, 415, 416, 417, 
418 

Number 

singular, includes plural number* unless 
otherwise Mated, 166 

Oath 

defined, 346 
meaniog of 345 

solemn affirmation is equal to, 341 
whether declaration amounts to. 346, 347 

Object 

of Chapter II and Sec. 6, I. P. C., 164 
of Sec. 71. I. P C..432 

Obligations 

and delicts, Manu's classification of, 7 
Offence(s) 

a person cannot be tried of two offences 
committed in the same traniaction under 
Eoglisb law, 431 
abetment, 328 

abetmeot in India outside India, 889 
abettor present when, committed, 914 
accident in doing a lawful act is no. 532 
accused committing, in foreign territory 
acquiring Indian domicile, trial in 
India, validity of, 152 
act causing slight barm is no. 707 
act done by a person bound or by mistake 
of fact believing bimjelf bound by 
law, 484 

act done under good faith when not an. 514 
against peace, 385 
against property, 385 

aiding and abetting the commission of an. 
963 

and charge of anotber, 446 
and punishments, nature of. 370 
arrest without warrant, power to. 521 
as understood in I. P. G., 330 
attempt when an, 326 
breach of rules and bye-laws, 333 
by a child between the age-group of seven 
and twelve, 557 

by a child under seven, etc., 555 
by members of armed forces, bow tried, 518 
by public servant in concealing the design 
to commit an, which is bis duty to pre- 
vent. 936 

by two or more persons, common intention, 
inference from, 252 

commission of, under orders of superior, 

H3 


committed before commencement of the 
Code, 1 15 

committed by Indian citizen beyond India, 
trial of ; principle governing, 145 
committed must be consequential abetment. 
899 

committed out of India, liability for, 145 
committed without and beyond India, 150 
common intention to commit, 254 
compoundable and noo compoundable, 697 
concealment of a design to commit an, 932 
conspiracy distinguished from other, 969 
conspiracy to commit, 982 
conspiracy to solicit prostitution, 934 
conviction for doubtful, 457 
conviction of a person for, 386 
conviction, punishment and sentence, power 
to impose, 453 

co-operation by doing one of several acts 
constituting an, 319 
criminal intent as an ingredient of, 547 
cumulative, ol abettor and bis punishment, 
9l2 

defined, 327 

distinction between doubtful offeners and 
doubtful criminaUiy. 457 
done without criminal intent, effect of, 543 
extension of Code to extra-territorial, 148, 
149 

for which death sentences are prescribed, 
375 

for which fine the only punishment, 419 
gilt of, of conspiracy, 860 
in case of treason or homicide, ai)>ODe 
forced by feat of death or grievous bt^ily 
barm exempted, 701 
in the Cr. P. G., 330 
in the same traDiaction, 435 
ioteDtion to commit an, 217 
legal character of, in case of drunkenness. 
€62 

liability to punishment for an offence, 369 
limit of punishment for, made up of several. 
428. 429 

meaning ot, 328, 330 

mere presence at the time of commission 
of. is not sufficient to attract Sec. 34. 
I. P. C., 290 
misdemeoour, 3?9 
mitigation of, 653 

murder and causing destruction of evidence, 
of. 448 

DO, no abetment, 900 
nothing it an, if done by a child, 556 
of abetment of murder by threat, 705 
of abetmeot when complete, 884 
of criminal conspiracy. 966 
of instigation is complete with the initisa- 
lion, 886 

of statement falls through if the principal 
offence is not substantiated, 904 
ol theft and rape by a child, 961 
of treason and (clony, 329 
of voluntarily causing hurt, 443 
or cooviciioD for an, 444, 445 
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Offei»ce(s)— 

otheft and no offcocci, 3z8 ^ 

peraoD concerned in criminal act may dc 

guilty of diflfercot, 321 

presumption of mtns ua being essential 
ingredient of. 489 

procedure for trial in conspiracy. 988 
proof of guilty intention. 670 
punishable with imprisonment, 360 
punishment with death or life imprison- 

mcnt, of concealnaent, 938 

Duniihments for, committed in lodia. Ul 
rulos regarding justification of, due to mis* 
499 

Sec. 91. I. P. G., recognize public and 

private. 696 ... i. 

Sec. 95. I. P. C.. has no application where 

an act no offence under the Code, 709 
simple sentence for certain. 381 
same facts constituting different, 44o 
state of mind of accused at the time of, 653 
strictly falling under special or general law, 

thi'S* done in private defence is no, 723 

to sell at a wrong price, 961 

transporting and possessing opium, 45/ 
two ^ more, out of same transaction, 
punishment for. 436 

unauthorised use of any article when not an, 

329 

under Chapter IV* 485 

under compulsion is 

under Sec. 109. I. P. G.. what .. 896 

under Secs. 109. and 120-B, I. I*. C., are 

Quite distiDCtf 895 i * r 

j 118 I P# C.. coDcealroeot of 

uoder occ. i. ^ 

desieo of an offence is non batlable, 935 
under Sec. U9. I. P. C., is oon-bailable, 

937 

under Sec. 120.1. P.C.. uhen coiumitted, 

938 

under special Acts, 109 

what is. 333. 334. 335 

what is continuing office, 3^0 

when act n>ay be an oBCDce, 

whether certain acts arc component parts of 

the same, 437 

whether separate or component, «/ 
without motive, 336 

unskilled manner of operation, 682, b»3 
®^pu“ taeut for traurportiug and pos.e«ing 

opium. 452 

Fanch 

is a judge , 174 
is a court of 

punishment by. 550, 680 

Fatria potosta 

power of the father in, 2 


I’ence against, 385 


Penal Code 

and special Act, 135 ^ • 

applicability of. to foreigners, 123 

arrangement of the, 15 

cause and intention in. 26, 27 

certain law not to be affected by the. 156, 

157, 158, 159 ^ gr . 

does not repeal, vary, suspend or affect 
special or local law, 160 
evolution of the present, 15 
five forms of punishment uodcf, 17 
history of the draft. 14 
individual offences in the, ..9 
is an exhaustive enactment, *54 
is peoal and moral Code, 134, 135 
its extent and operation, 16 
person subjected to the, 129 

principle of, 120 

rules for interpretation of, 35 
subjective view of the, 23 

Penal atatotes 

construction of, 36. 37, 73 
general feature and principle of, 91 
how to be construed, 71 

Penalty 

death is the extreme, 18 

^*"^cludet a company, association or body of 

viOTd**iB *u^d in four senses in the Code. 
169 

Peraonality 

defined, 585 
is indivisible. 584 

Petty thefts 

whether negligible harm, 711 

eon.piracy how far adu.i..ihle 
in evidence, 986 

Piracy __ 

of a picture, 72 

Pleading 

if iosanity. 646 

‘’’"if Uud, di.pu.e 

right of private defence, 764, loo 

pmt^'cUon to acts done under, 509 
^**amsr^ve some ground for arrest, 524 


Policeman 

io 


gwTfaith making arrest, 494 


Police officer 

Dolicc to arrest, 5/4 

wh^n can arrest without a wan ant, 523 


Peoal Act 


iulcX deciding whether an Act is. 40 


when can 

Political ngent 

to certify fitness of 

145 


ipquiry into charge. 
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PoMeMion 

and cuitodyi diitioction bctw€Co, 233 
Eogliih view of, 233 
limitt of coDttructive, 234 
nature of, 232, 233 _ , . - 

of land and right of •elf-defence of property, 
condition for eaerciie of tclf-defence. 

of property ; right of private defence in lafe- 
guarding the, 763 

of wife t nature of, 233 

preparation to defend one I, /y» ... 

presumption againil bead of the joint 

family, 234 wi oaa 

presumption ai to. it rebuttable, an 

proof in cate of joint illegal, 234 

proof of, 236 

right to defend, 806 

what it implici, 234, 235 

when not proved to be on account of accused, 

236 

PoBtal axCicles 

detection and dciiraction of, 5io 

and destruction of postal 

articles, 529 

Power and dutiea 

their relationship, 97 


‘’"“giod m«D3 of ending oul menoing of 

ihe Act, 33 
if a part of an Act, SI 
ia a pait of statute, 33 
limitation on the use of, 34 
of statute is a key to its interpretation, 32 

when conclusive, 34, 35 

Preparation . . 

to defend one's possession, 

what is, 871 

Preeamptloa iao 

against exira-tcrntonal operation, 14» 
and burden of proof, 483 ^ - ... 

as to possession when on the bead of joint 

family, 235 
burden to rebut, 54^ 

comixoD intention when may be presumed, 
289 

every man is prciume^d to be 

in case of poiscssion by jomt family. 234 

lucid intervals of lunatic, 654 

of common intention, 287 

of common intention and restrictions, etc., 

f99 

of aood faith is touchstone of judicial autho- 
rity. 507 
of insanity. 654 

of SJowledgc in case of voluntary drunken- 
of«”ifM^as essential ingredient of offence. 

of possession be rubuttablc, 235 -eallv 

retrospective operation not to be really 

that m'iSd1>V^hc accused was effected by 
drink, etc. at the time of offence, 635 

1. P. G.— 129 


PreeampCioa — 

that offence by wife in husband's presence it 
by husband's coercion, 720 
when fruar na be presumed, 231 

ProviovB conviction 

in under Sec. 75, I. P* G., wbat is, 472 
proof of. 479, 480 

Prior concert 

existence of, in common intention, 280 

Private defence 

ss* Self-defence 

a mere threat is sufficient for the right of 
person, 833 

actual commission of offence not a pre- 
requisite to the exercise of right of, 742 
after the accused is disarmed, 807 
against a thief, 808 
against an act of public servant, 791 
against trespasser, 805 
aggressor cannot claim a right of, 745 
and cattle trespass, 772 

and previous relationship between accused 
and deceased, 816 

and protection of public authorities, 802 
and total number of injuries caused, 804 
and use of exceaive force, 806 
and use of unjustifiable force, 811 
any barm short of death may be justified 
is, under Sec. 101, 1, P. C>, 829 
applicability of Sec. 99, 1. P. C., 488 
apprehension in the mind of accused, 823 
as against erroneous order of a magistrate, 
812 

as against thief, 770 
as against trespasser, 768 
burden of proof of, 824 
cannot be weighed, 808 
case-law on. under Sec. 102, I,P. G.,836, 
837 

cases and examples of, 758, 759, 760 
cases on reasonable apprehension of death 
or grievous hurt, 825 

causing death in exercise of right of, under 
Sec. 100, I. P. C.. 813 

causing death in, of property wbeo the 
right commences, 841 

causing death in protection of property, 
840 

causing more barm than necessary in exercise 
of right of, takes away the right. 81 1 
commencement and continuance of, of the 
body, 831 

commcDcemcnt and continuance ol right of, 
of property, 847 

commencement and extent of right of. 803 
commencement of the right of, 832 
consequence of the right of, 806 
defence of another person on bis property, 
743 

distinction between defence of person and 
defence of property, 832 
distinction between enforcing a right and 
maintaining a right, 726 
doctrine of, basis of the rule, 814 
does not extend to voluntary causing bodily 
barm, 830 

duration of the right of, 85Q 
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Private defence— (confd.) , i. • 

effect of accused chasing the deceased who is 
running away, 835 

exceptional immunity to public servant, 
786 

excessive harm in case of, 830 
excuse of, 806 

exercise of, must not be unreasonable vindica- 
tion, 815 

extends to voluntary causing death, /-i/ 

extends to voluntary causing the death of 
assailant, 757 
extent of, 802 
extent of right, 766 

extent of right of, m protection of another 

cx?cnfT/ ’right under Sec. 102, 1 P. G., 
836 

factors to be considered in diciding plea of, 

756 

fatal blow to cause death of thief if justi- 
6able,842 

foundation of the right of, 7Z5 

harm element of necessity in a right ot, 
824 

barm to innocent persons in exercise of 
right of. be not excessive, etc., 85o 
homicide when there is no right of, 8 ZZ 
identity of public servant to be made to 

accused, 795 

if mischief has begun right of, has come 

into existence, 771 
illustrative cases of, 805, 806 
in abduction, 828 , o r« 

in assault under Sec 100, I. P. G , 815 
10 case of attack, 725 __ 

in case of apprehension ot danger only, 7Z5 

in case of arrest, 810 
in case of beating 853. 854 

in case of exchange of abuses and threats, 

762 

in case of fight, 823 

in case of free fight betwe^en two men. 8 Uy 

in case of illegal search. 798 

incase of property ; ^bat is required for, 

833 

in case of rape, 727 

in case of trespass and house bicakmg, 854 
in case of fight leading to murder. 853 
in criminal trespass how long exist, 852 
in free fight, 747 

in judging the necessity of harm court may 
make allowance for sentence of persons, 

805 

in mischief how long exists, 852 
in rape cases, killing of the harvester, 826 
in -udden fight, 746 
instances of justifiable homicide, 822 
justifiable homicide, 813, 817 
justification for use of force in, 770 
killing thief in exercise of right of, 81 1 
knociug down with Jeep and setting up 
plea of, not possible, 807 
law dealing with trespassers right of, of 
property, 776 

law not based on law of retaliation, 804 
law of, 712 

law will always make allowance for the 
seotimcDt of a person in peril, 816 
liroiiations of the right of, 744 


Private defence— (tfonfd.) 

limit of extent of, under Sec. 99t'I* P< C,, 
784 

limits of the rule, 812 


IliUAVV WA VAAV a ^ 

meaning of, **private defence of the body"* 
832 

nearness of police station and applicability 
of right of, 802 

no general rule as to when a person may be 
deprived of bis right of, 745 
no general rule regarding plea of, 731 
no hard and fast rule for justification of 
amount of barm, 817 
no right of, against a trespasser, 841 
no right of, in free fight, 689 
DO right of, is no violation of legal rights, 
812 

no right of, till s t least an attempt to commit 
an offence, 754 

non -aggressiveness proof of, 740 
of a person when arises, 827, 829 
of body, continuance of the right, 8 ^^ 
of body when commences, test for, 755 
of person and property, justification for, 763, 

of person *nd property, right to, 754, 755 
of person, when this right commences, 753 
of possession, 799, 800 

ofpioperty, 800 ^ 

of properly, causing death, when the right 

irises, 839. 840 

of property, restrictions as to. 838, 839 
of property, Sec. 97, I. P. G., is not exhaus- 
tive, 769 

of property, trespasser's right of, 773, 774 
of property under other statute, 742, 743 
of property under Sec. 1U3, 1. P. C., extent 
and nature of, 838 
of property, when begins, 846 
of properly when begins in case of trespass 
for stealing crop, 846 

of the body and properly, right of, 740, 741 
on the principle of prevention is belter than 
care, 131 

origin, evolution, and historical back- 
ground of the law of, in India, 712 
plea can be set up by the court itself, 736 
plea cannot be based on surmises and 
speculations, 738 
plea of, 727 

plea of, when can be taken, 734, 735, 736 
premeditated figbtwben an answer to the 
plea of, 750 

principle for judging the quantum of barm, 
803 

prosecution in order to succeed must 
negative the plea of, 758 
proof of, 737 

reasonable apprehension of death or grievous 
hurt, 784 

recourse to authority, 799 
lecourse to public authorities, 851 
restrictions of right of, 756, 757, 814 
right arises not merely by threat but by 
actual use of force, 752 
light is very narrow, 746 
right of, 258 

right of, against public servant, 785 
right of, construction of, 767 
right of, free fight, etc., 739 
risht of. how long subsists, 850 



INDEX 


1027 


rigt ct« of roa.ooablo apprcheo.ion 

of death or grievous hurl, 784 
rigM of. io offences affecting human body. 

actual harm dooc. 845 
riehl of. serves a social iuncuoD, 727 
J fht of to the body when commeoces, 728 
rlgbl of. uoder Sec; 103. 1. F- G.. as against 

■ when a complete defence, 738. 739 

'r'ilbl to get pre“ar?d again., anticipated 
right' m't’il^ca.e of easement i. no. available, 
rig^bf to protect innocent, 836 

"fht to. wC'e‘n car^ xercised under Sec 96 

Set:°99?i.'/a.doe. no. .n.end to create 

SertMlidfietlauTinglarm short of death 
and Subject to restrictions under Secs. 99. 

I. P« G*I 845 • A 'n T\7 

a..ailan.. 

728 

test of apprcbcDsioD 

things done in. is no offence, 723 
this right rests on three ideas, 741 
[hleat^of an offence of tiresent and not pros- 
pective danger. 833 

r:oVe tu-rnm ebased with a . deadly 
weapon. 804 ncaceful with 

‘"trpir?y"-u“ing right of 773. 774 

“unfef ’Sel. §7 . 1. C.. » 

jr. "Sem' fot I P C:. when available, 

104 coDfedcrators, aiders and 
"“abt.tm. are included amoogs. wroog-doer.. 

it r^'tttlttSiB^Se fallowed 

what'!, meant by right of, 724 
wbal i. reasonable danger, 8 

:ra\»arb“^-'<*‘‘’"‘“''''’'' ^ 

Jel\pa;.oo acts. a. fully. 808 

:^:^“:nlf«’c.aimedby.786 

whtn 1tomrctde'Tus'tifi>ble unde, Sec. 104, 

1. P. <3.. 845 


Private defence — {coruld.) 

when question of free fight does not arise. 

whe*n right extends up to earning death, 813 
when right is not available, /Bo 
when such rights extends to causing any 
barm other than death. 829 
when the accused may be in a danger of 

bciD^ killed^ 823 . « 

when the aggressor had already started 
running away, whether right of, is avail- 
able. 835 

when the right ends, obi 

when the right of. of property extends to 

causing death, 843 
who arc likely to be aggressors. 740 


Private person 
arrest by, 527 

duty of, in making an arrest, bZb 

Probation . 

admonition or release on, 

^'^forlmhaDccd punishment • 

of offence under Sec. lU I. P. C„ 911 

Pyocedore and prt^f p r* Q39 

of offence under Sec. 120, I. P. G., 939 

of^betmen. '|«- iV,'*' ®'® 
“'“a^pTehenffon" of vinlenc. in private 

of^l'nefaiment of a design m cc^mit an 
offence under Sec. 118. 1. P. C., 93b 

c^nlp^L'a^^' e®v®eVcon.pirator mu.t no. be 
present at every stage, 970 
of criminal intent, 546 
of guilty inicntion, b/U 
of insanity. 646 

o[ i,ffcn« uJefsec. 1 19. 1. P- G.. 938 

of one of the three cletncnis to get benefii 

«?Sec 84. I. P. G. in case of miamty. 567 

of previous conviction in awarding enhanced 
punishment. 

“of^Vrp— " circumstantial evi- 
dence, 237 , QQC, 

?n“case’of right of private 
defence, 737 

Proper ca®® 

‘X“'chcL“.Unees are material. 685 
‘■'Xurnstance when violence in defending, 

co^SeT'Cnders^-il^ 

1. P.G.,847 
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Property — [emeld.) 

conditioD for the exercise of right of private 
defence of, 765 
defence of, 761, 849 

defence, right of preparation against expect- 
ed aggression, 761 

extent of right of private defence of, 766 
extent of right of self-defence in protection 
of another’s. 767 

in possession of wife, clerk or servant ; nature 
of possession, 232 

law dealing with trespasser’s right of private 
defence of, 776 
legal title to, 213 
liable for fine, 427 
offence against, 385 
private defence of, 800 
private defence of. when begins, 846, 847 
protection of recourse to public authority, 
851 

right of private defence of, construction of, 
767 

right of private defence of, extendi to 
causing death, 837 

right of private defence of, under Sec. 97, 
section is not exhaustive, 769 
right of private defence of, under Sec. 105, 
1. P. G., when starts, 84B 
right of private defence when both parties 
armed for trial of strength, 763 
right to protect by use of force, extent of, 
768, 769 

trespasser’s right of private defence of, 773 

774, 775. 776 
what is, 208 

when the right to causing death in private 
defence of, arrests, 839, 840 


Prosecatsoa 

burden of proof is always on the, 571 
must discharge the burden under Sec. 120, 
Evidence Act, 825 
restriction or, 159 

right of private, to proceed in a criminal 
case, 38 

section for, in case of abetment, 903 
to prove prisoner guilty. 573 
to prove the charge it makes, 572 
as cause of sexual offences, 595 


Proatitatioa 

conspiracy to solicit, 943 


Protection . . , «a r u* 

extent of, to a judicial officer for bis act* 

505 

for latent and patent illegalities, extent of, 
513 

of ministerial acts, 511 

of ministerial acts, in pursuance of, and 
’’warranted by”, what is, 512 
of ministerial acts under various enactmeots. 

511.512 

of ministerial officers acting in obedience 
to judicial officers, 510 
of soldiers acting in obedience of command, 


510 

reasonable belief in jurisdiction eiseotial, 
505 

to judicial acts, etc., 500, 501» 502, 503, 504 
to public servant, 764 


Proviso 

general rule for operation of, 59 

bow to be construed, 54 

its function, 54 

use of, as saving clause ,.53 

Psychopath 

characteristics of, 592, 593 

Psychopathic personali^ 

are borderline type of insanity, 611 

Psychosia 

what is, 637 


meaning of, 170 

Poblic anChoriCies 

burden of proof of, 802 

Public servant (a) 

absence of formal appointment, 203 
act done under colour of office, 790 
and Government servant, whether any 
difference, 179 
arbitration, 188 
assessor’s, 186 

be in the service of or in the pay of, 163 
bus-drivers of roadways are, 193 
case-law on, 792 

easel aw on right of private defence, 792, 
793, 794 

chairman of municipality is a, 195 
charge of conspiracy, 987 
charge of offences under Sec. 119,1. P.O., 
against, 938 

commissioners are, 188, 199 
concealing design to commit an offence 
which it is bis duty to present, 936 
conviction under Sec. 119 and charge 
under Sec. 409, legality of, 937 
courts omin whether, 187 
criminal coospiracy. 998 
deBned, 177» 784 . 

direction must be legal though not strictly 
justifiable by law. 795 

employees of statutory trading corporation 
and GovernmcDl companies, 197 
enhanced puoitbmeot for, in case of abet- 
ment by their, 926 
every judge is a, 185 
examples of, 193 
exceptional immunity to, 786 
good faith and right of private defence, 488 
have no right to commandeer private 
property, 796 
immunity from Code, 133 
incidents cf, 182, 183 
jailors, 189 
jurors, 188 

known to the law, 181, 182 
lady health officers are, 191 
liability of under Sec. 119, 1. P. G. 937 
miscellaneous officers of Government, 191 
mistake even of law may afford a defence to, 
who has obeyed unlawful orders, 718, 719 
must be inebarge of some public duties, 181 
not protected il be does not act in good 
faith. 787 

not strictly justifiable by law, 7y(^ 791 
offence by , under Sec. 119, I. P. C., ii non- 

bailable, 937 . 

officers of a court of justice aiCi loo 


^ • 
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Pablie Mrvanc(«} — {coneti,\ 

o65cera of local bodieiare, 194, 195 
officers of the Army, Navy and Air Force 
arc, 185 

peace officer ia, 190 

perquisite condition for protection to, 716 
persons included within the scope of, 198 
persons in defective Government employ- 
ments are also, 182 

persons ptotecting pecuniary interests of 
Government are, 192 

persons who fill more or less judicial rules, 
188 

policemen, 189 
pradhan of a Gaoo Sabba. 183 
proof of offence committed by, under Sec. 
119, 1. P. C.. 938 

protected against right of private defence, 

public prosecutors are, 192 
furq omin whether, 187 
railway employees, 191 
reasons for affording protection to, 784 
reasons for affording protection to, under 
Sec. 99, I. P. G. as against private 
defence, 784 
revenue officers, 192 
right of private defence against, 785 
right of private defence, good faith, 789 
Sec. 1 19, 1. P. G., is applicable to only, 937 
servant in private employee if a, 203 
specially authorised, 187 
survey officers, 192 
tax collector, 196 

temporary employees when not, 201 
test of, 189 

testa for delivering the. 182, 183 

wbat are statutory, 184 

wbat it includes, 186, 187 

wbat provisions are deemed to be, 177 

who are, 177, 190, 784 

who are deemed to be, 181 

who are not, 199, 200 

PoitiahmeBt 

and reliance, 376 

by imprisonment, measure, 387, 388 
by panthapatf 550, 680 

by way of sending offender to reformatory 
school, 364, 365. 366, 367 
be confined within reasonable limits, 432 
by fine or forfeiture, 385, 386, 387 
Ciode sanction five forms of. 17 
consideration for the measure and ■enience, 
373 

cumulative, of abettor, 911 
death, 398 

death is the extreme, 18 
detention is not, 391 

emphasis of, has shifted from punitive to 
reformative aspect, 372 
enhanced punisbenent to public servant in 
case of abetment by them, 928 
fine, 21 

flogging is not a, under the Code, 372 
for abetment of bribery, 929 
for abeimeot under Sec. 110, I. P. C., 
905 

for an offence under Sec. 114, I, P. C., 
915 


PonishmenC — (contd.) 

for concealing offence, with death or life 
imprisonment , etc., 938 
for conspiracy, 964 

for conspiracy to fabricate evidence, 983 
for contempt, 427 
for criminal conspiracy, 977 
for criminal conspiracy, types of offences, 
978 

for criminal intimidatioo, 436, 439 
for distinct offences. 440 
for heinous crimes, 381 

for illicil manufacture of liquor and possess- 
ing its manufacturing materials, 436, 
437 

for lurking house-trespass, 455 
for making false charge and givii^ false 
evidence, 438 

for oppression and nominal partiality of 
Judges, etc., 508 

for rape and trespass, justification for, 440 
for sentences etc. , 434, 435, 436, 437, 438 
for separate offences, 452 
for the offence committed with different 
intention, 906 

for theft on robbery, etc., 435 
for two distinct offences, 454 
for two offences, 453 

for various offences committed in the same 
transaction, 440, 441 

for wioDgful restraint and kidnapping, 439 
forfeiture, 21 

four points for measure of sentence or fine, 
387 

fractions of terms of. 400 
imprisonment, 20, 21 
imprisonment for life, 358 
imprisonment for life is for twenty years, 
400,401,402 

in default of non-payment of fine under 
Sec. 65, 1. P. C., 416 
ID doubtful cases, 456 
in equality of, 22 
in rioting and hurt, 441, 442 
in three classes of cases, under Sec. 71, 
I. P. C., 455 
liability to, 369 

Urn it of, of offences made up of several 
offences, 428, 429 
measure of, 363, 373, 44 1 
measure of, for two distinct offences, 454 
measure of guilt is measure of, 361 
measure of, illustrative cases, 438, 439, 440 
mutilation as a, 18. 19 
nature of proof has no bearing on, 360 
object of, 361 
object of, principles, 3 63 
of abetment, 891 

of abettor under Sec. 112, I. P. C., 911 
of deaf and dumb, 376 

of offences committed beyond, but which 
by law may be tried within India, 143 
of offences committed in India, 121 
of person guilty of one of several offences 
Che judgment stating that it is doubtful 
of which, 456 

on conviction not the invariable rule. 972. 
373 

on various aspects of, 366, 367, 368 
other fonns of, 372 
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placed into two calegoriei* 363 
power to enhance jurisdiction for, 481 
present form and rationale of, 18 
principle for, 361 

proper exercise of judicial discretion in, 
awarding, 360 
quantum of, 455 
rationale of, 359 

relative scope of Sec. 71. I. P. C. and Secs, 
35 and 235 of Cr. P. C.. 433, 434 
Supreme Court practice, 376 
to which offenders are liable under I. P. G.. 
358 

transportation, 20 

true measure of. 359 

under Sec. 71, I. P. C., limit of, 453 

under Sec. 302. I. P C., 403 

what is meant by, 361 

PnpU 

right of school master to punish, 690, 691 
Races 

effect of admixture of, 6 

Railway servants 

are public servants, 194 

Rape 

by a child, 561 
constitutionality of, 603 
right of private defence in cate of, 727 
right of private defence in killing the 
ravisber, 826 

plea of drunkenness in, 667 
private defence under Sec. tOO (3), I. P. G., 
extends to killing the ravisber, 826, 827 
punishment for, 440 

self-defence in causing death of deceased 
in, 826, 827 

Rashness 

what is, 537 

Reasonable apprehension 

of instant death, exceptional to participa- 
tion in crime, 706 

Reason to believe 

knowledge and, 229 

"knows**, ‘*suipects*’. or, distinction between 
231 

wbai is meant by, 228, 229 

Reformatory schools 

sending youthful offenders to, 364, 365, 366, 
367 

Remedial statnte 

general features and principles of, 91 

Remission 

and commutation, distinction between, 399 
of sentence, 398, 399 

Repeat (s) 

effect of, 62, 63, 65 

rule of implied repeal, what is, 65 

when can be implied, 63 

whether special law repeals provisions of 
I. P. G., 158, 159 
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Repression and regression 
what is, 585 

Rescue 

from lawful custody and assaulting public 
servant, punishment for, 435 

Retaliation 

rule of, 18 

Retrospective operation 

executive government cannot give, 60 
in pending cases, 60 
not to be readily presumed, 59 
of a statute ; interpretation of, 59 
principles for determining, 61 

Rigorons imprisonment 

and solitary confinement, 457 
when is not substantive sentence, 459 

Riot and hort 

sentence in, 441, 442, 443 

Risk 

doctrine of obvious, 676 

Robbery 

is theft accompanied by violence, 852 
of property of different persons, punishment 
for, 435 

right of private defence in cases of, 770, 
771 

Rnles 

sei Statutory rules 

regarding justification ol offence by mistake, 
499 

Ron amuck 

reasons for, 630 

Sanction to proseente 

for conspiracy, 986, 988 

Saving clause 

construction of, 58 

Schizophrenia 
causes of, 588 
what is, test for, 616 

School-ma ster 

corporal punishment by, limit of, 686, 687 
corporal punishment for, €89 
limit of authority of, 522 
right of, outside school, 690 

Scope 

and object of Sec. 75, I. P. G., 462 
and object of Sec. 114, 1. P, G., 915 
and principle of Sec. 87, I. P. G., 672 
and principle of Sec. 1 15, 1. P. C., 924 
and principle of Sect. 115, 116 and 117, 

I. P. G., 927 

of illustration to Sec. 37, I. P. C., 321 
ofSec. 2. I. P. G., 122 
of Sec. 4. limitations to the section, 152 
of Sec. 34, I. P. G., 250 
of Sec. 64. I. P. C., imprisonment for noo- 
payment of fine, 410, 411 
of Sec. 70. I, P. G , 421 
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of Sec. 71, I. P. G., 4«2 
of Sec. 77,1. P C.. 500 
: ol'Sec. 79, I P. G., 515 

of Sec. 82, I. P. G., act of cb Id under teveo, 
555. 556 

of Sec. 84, 1. P. G., 564 

o< Sec. 85 and 86, I. P. C., 658 

of Sec. 86, 1. P. C., 664 

oi Sec. 88, 1. P. G.,68l 

ofSec. 95, I. P. C., 707, 708 

of Sec 96 I. P. G., right of private defence, 

741 

of Sec. 100, I. P. C..814 
of Sec. 101,1. P. G.,830 
of Sec. 105, I. P. G . for private defence of 
properly, 838 
of Sec. 104, I. P. C., 843 
of Sec. 105, I. P. G., 848 
of Sec. 107, I. P. G , abetment, 858 
of Sees. 107 and 34, I. P. G., dininction 
between, 859 

of Sec. 109. I. P. C. punishment for abet- 
ment. 892 

of Sec. Ill, I. P. G . 906, 908 
Sec. 114, I. P. C., IS evidentiary and not 
punitory. 917 

ofSec. 118,1 P. G.. concealment of design 
to commit an offence, 9 J3 
of Sec. 120-B. I. P. C , conspiracy, 952 
of Sec. 120-B, 1. P. G. . criminal conspiracy, 
punishment for, 979 


private defence in case of illegal, 798 

Search and soianre 

customs officers arc entitled to, 789, 790 

Section 

how not to be construed, 81 


Sedition 

law of, 109 


Self-defence 

50 Private defence 
accused can justify bis violence, 821 
ahernaiive plea of, 736 
amount of justifiable force in, 753 
and doctrine ol necessity, general ; features 
of. 718 

apprehended danger in, 820 

as neceesity, 721, 722 

assessment of evidence in a plea of, 8*5 


baaed on necessity. 714 

basis of, 716 i a a 

benefit available even if not pleaded, 732, 

733 734, 735 

benefit to the right of, available even if not 
pleaded, 734 

burden of proof of 824 ^ j u 

cases on reaiotjable apprehension of death 

or grievous hurl, 825 

common law doctrine of retreat to the wall, 

etc., 714 , n- • 

condition for justifying man killing in. 

714 

doc rine of necessity as distinguished from. 

715 

doctrine of. underlying principle, 801 


Self defence — {eoncld.) 

excuse for death caused under compulsion, 
718 

four conditions for justifying, against 
manslaughter, 819 
homicide in, 552, 817 
homicide is no justification for, 713 
how long subsists, 850 

imminence of danger and not spirit of 
revenge, 713 
in a trivial fight, 826 
in abduction, 828 

in case of theft mischief or criminal trespass. 
843 

intention in, 820 

it is open for the court to set up plea of, 
not taken by the accused, 731 
killing husband in pursuit ol bis wife, 826 
law as to, 818, 619 820 

law hoDou by human instinct of self-preser- 
vation, 830 
law of, 712 

law of duress, etc., 721 
limit and extent of, when available, 738 
man-killing in, defence, etc., 714 
marital coercion, 719 

modification cf common law doctrine of, 
714 

no actual continuance of danger but a 
reasonable apprehension of such danger 
justify. 819 
plea of, 728 

plea of duress per mxnas, 721 
plea of, what is to be established. 825 
privilege of. is closely related to doctrine 
of necessity, 717 

quantum of force permissible in, 713 
reasonable apprehension of danger, 82 1 
reasonable apprehension of injury, 785 
right is vciy remote, 746 
right of, 3, 4, 724 

right of, begins when necessity commences 
and ends, when necessary, 713 
under Sec. 81, I. P. C , 554 
use of force for preventing invasion of pro- 
perty when available, 765 
when necessity no defence, 722 
within limitation is natural and inalienable, 
818 

Self-help 

rival claimant to settle dispute in lavilul 
manner, 799 

tendency of law in all civilized States to 
narrow the right of, 799 
was the first rule of criminal law, 724 

SelC-preaervation 

captain can break open cargo in case of 
necessity to feed crew, 722 
is the law of nature, 1 
when a defence, 704 

Sentence(e) 

concurrent , of imprisonment in default of 
fine, 414, 415 

consideration in cases of babituel offender? 
363 

deterrcD' , when justified, 364 
extenuating circumsiancee, €54 
for conspiracy, 964 



1032 


INDIAN PBNAL GODB 


SenCence(s)-»*(coficU. ) 

in case of joiot liability, 314 
is a oaatter of discretion, 362 
judgment awarding, must contain date of 
previous conviction, 481 
justification of, of a drunk offender, 663 
magistrate's jurisdiction in awarding alter- 
native, 41? 

maximum consecutive, 455 
may be concurrent or consecutive, 455 
may be rigorous or simple, 403 
measure of, 387 

never appear to be vindictive, 364 
of death, 368, 374 
on conviction for several offences, 455 
on passing separate, 441, 442, 443 
should not exceed that preseribed for any 
one of them, in trial for different offence, 
etc., 44 1 

suspension and remission of, 376 
why minimum, not fixed, 360, 381 


Solitary confinement 

be for fourteen days at a time, 460 
caution in awarding, 460 
duration of, 459 

for offences under special or local laws, 
454 

in cases of summary trial, 459 
justification for, 458 
limits of, 460 

sentence of, when awarded, 457 
what is, under Sec. 73, 1. P. C., 458 
when can be ordered, 459 
when shall not exceed seven days in any one 
month, 461 

when should not be ordered, 458 
whole period of sentence not to be passed 
for, 460 

Somnsunbulism 

if a form of insanity, 636 
is sleep-walking, 636 


Separate aentcncea 

for different offence, 454 
for separate offence, 454 

Sezaal offence 

beastiality, 596 

exhibitionism, 595 . , « . 

may be symptomatic of intellctual deficiency, 

594, 595 

mouth gcnctical contact, 596 . 

pedophillia, sex relations with children, 

595 

prostitution as cause of, 595 
rape, 596 


Sezaal psychopath 

what is, 594 


Shall ^ oc 

is not always used in mandatory sense, so 

its use when mandatory and when directory, 
86 

use of word, does not conclude the matter. 


use of word, if always obligatory. 96 
UBt of word* is not conclusive, 96 
use of word, is when directory, 96 


Ships 

territory of a state 


also includes, 120 


Sismlar intention 

should be distinguished from common inten- 
tion. 285, 286 


Simple sentence 

for certain offences, 381 


Society 

evolution of, 2 


Soldiers , , .qk 

duty of, to obey commands, etc., 

limits of, jurisdiction. 496 

protection of. acting in obedience to its 

command, 510 

Solemn affirmation 

is t-qual to an oath, 346 


Special Acts 

offences under, 109 


Special law 

applicability if to a particular subject, 336, 


offence by child under, 557 
providing its own penalties are deemed to 
be exhaustive, 161 
repeal by, effect oo prosecution, 159 
specific punishment in, effect of, 337 
what are. examples of. 337 
what is, 336, 337 


Specific offences 
rule as to, 66 

Sports and pastimes 

hurt caused in, 677, 676 
when becomes illegal, 678 

State 

act of, 517 

State jariadiction 

exercise of, over other State, 151 

Statute(s) 

be construed as a whole, 82 
distinction between codifying and consoli- 
dating, 65 

inference of legislative intent, 92 
mandatory and directoiy statute, general 
feature of. 93, 94 

on construction of, harmonious construction, 
83 

provisions of criminal statute are not all 
construed strictly, 92 
scope and purpose of, be considered, 87 
things are required to be done in prescribed 
manner or form, 95 

to be construed in the light of legislative 
intent, 91 

where both "remedial" and penal, 92 

Statutory roles 

if can be equated with adminisralivc direc- 
tion 99 

interpretation of, 99 


k. 


iNDEk 


1533 


^oien property 

misappropriation and receiving, 854 
offence of posseising, 440 


basis of, of criminal and persons of unsound 
mind, 603, 604, 605 

constitutional objections to, 603 , 604, 605, 
6U6 

of those who have committed grave crime, 
etc., 603, 604 

Sudden fight 

dehned, 751 
caaiupies of, 751 

right of private defence arises not merely 
by the threat but by actual use of force, 
752 

what may amount to, 746, 751 

Sudden quarrel 

common intention in, 282 

Sufficient cause 

to jusiiiy presumptioD ; what is, 229, 230 

Suminary trial 

lor abetment, 903 

is not an appropriate procedure when Sec. 
75, i. G. (enhanced punishment) be 
applied, 474 

Suapeneion 

ot civil law, justihcaiion for, 516 
and beliel distinction between, 493 
uivesLigatioD of, lOB 

rerritorial eatent 

ol ktic 1. 1*. G., 1 15 

'I'erritorial water^ 

what IS, IIB, 11:^ 

Thelt(a) 

and receiving stolen property abetment, 873 

as defined in Twelve Tables, 5 

by a child, 561 * - 

causing death in case of, 838 r. 

ingredient which cousliiute, 912 
Manu's view on, 10, 11 ‘ 

ol property ol dificrent persons, 435 
petty, when not covered by Sec. 95, I. P. G., 
711 

right of private defence in, 770 
robbery is, 852 


Title 

recourse to the, 31 
use of, 30, 31 

Torts 

injury includes every tortious act, 342 

Torture 

old form of, 391 

TransportatioL 

abolition of, as a punishment under 
Code, 393 

as a form of punishment, 20 
historical retrospect oi sentence of, 377 
if was always tor life, 377 
is a form ol punishment, 377 
justiheation for, 3/9 

sentence, how used to be carried out. 403 


the 


Trassportacion for 

interpreiaiion ol the changed political con- 
dition, 393, 394 
meaning of, 364 

Trap 

to detect crime, 676 


Thief 

defence of property from, 850 
killing, io exercise of right 
defence, 811 

private defence againit a, 808 


of private 


Threate 

act which a person is compelled by, 701 
in private defence, 833 
offence of murder by, 705 
reasonable apprehension of instant death 
justifies crime, 706 

Thugi 

asiao offence, .974 

I. P. G.— ISO 


and house-breaking, 854 
and transgression, Manu's view on, 10 
tor stealing crop, when right of private 
defence of property begins, B46 
law dealing with trespasser's right of private 
detence of property, 776 
lurking house-ttespais ; conviction for, 455 
ol properly of different persons, 437 
punishment for, 440 

there must be peaceful possession with the 
party exercising right ol private defence, 
772 

trespasser's right of private defence of 
property, 773, 774, 775 

Treapasaer 

no right of private defence against a, 841 
private defei ce against. 805 
right ol seU-deleoce at against, 768 

Trial 

validity ol, accused committing offence in 
foreign territory, acquiring Uidiao domi- 
cile. 152 

Twelvo Tabloa 

ihelt as defined in, 5 

UlSrU'riroa 

correct method of approach to decide, tests, 
110 , 111 

Unborn child 

IS a living entity, 168 

Unoonsoiooa 
test tor, 585 

UnoaCroUable impulao 

docirme ot, 654 

Unlawful 

distinguished from illegal, 339 

Uninwfall aaaembly 

abetment does not necessarily involve an 
offence under Sec. 143, 930 
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UnlawCal assembly — (coiwW .) 
conviction for, 265 
offences of forming, common 

313 


ioteotioD of. 


Unlawfal games 

factors determining, ooB 


Unsoond mind 
Insanity 

ola^p^^oc ot.cop;tnd appUcabilUy of 
Sec. 84» 1. P. G-, 564 
reasons for exempting mad men, 5o» 
test for, 625, 626 


«Tbrc“1ror«li“‘:faccu^ 

burdCD of proof of* 569* 570» 571 , 

^nnot be subject of ocular inspection on 

demonstration, 641 . i - ^ ;• nften 

disorder characterised by delwion is ofte 

regarded as an exception, buy 
form of mental unsoundoess, 608 

history of, of the accused, b4/ 

irre.pL.ibil.ty rou.t be at tbe .me of do.ng 

the act, 646 ' 

is a matter of in ftrence, 623 court, 

is a question, to be decided by the cour , 

le|a“te.t of re.pomibiUty under Sec. 84. 
I.P»C.,563 

sensual observation impossible, 

test olrcfponsibility, 608 
what if, 608 


Vnlgn* 

when negligible wrong, 7 1 1 


Valuable sccorlty 

characteristics of, 242, 243 
defined, 242 
is a document, etc., 245 
test of cnforcability, 245 
what is not, 244, 245 
what would be, 243, 244 


Vicarious 

limits of, 908 
wbat is, 113 


Warrsuit(«) — (rsnrW.) 

necessary compliance 
validity of, 798 
requirements of, 797 
search, issue of, 798 
what is a general, 790 


for the issue and 1 


Whipping 

abolished, 390, 391 
principal merits of, 391 




Wife 

possession of, 236, 237 

Will 

wbat is a, 247 


Wage war 

conspiracy, 974 

Warrant(s) 

arrest without, 523 
execution of, how presumed, 225 
ailleglity of, 796, 797 


Woman 

meaning of, 167 ^ 

Words 

some, in different Acts whether have sama. 
meaning, 81 

use of words *'shall*' or *'may" when 
mandatory and when directory, 86 
when ought to be ioteipreted by th* 
ordinary and natural meaning, 80 

Wrongful confinement 
arrest for, 530 

intention in causing, 827 W 

private defence under Sec. 100, 1. P. C., m 



.s. 


case of. 829 


Wrongful gain 

and loss are co-related, 214 
defined, 207 


4* 


gain*' not only means acquisition but reter? 
tion, 210 


lion, Asv 

giving wrongly and losing wrongly, ecc., .26'’ 
if necessarily a dishonest gain, 211 
or loss, intention, 228 
or loss means material gain or loss. 209 ■ 
or loss must relate to property, 211 
two things are essential to constitute, 209 
unlawful, has double meaning, 209, 210 
when a person is not guilty for causing, 211 


Violence 

justification for, 821 

Vineolom joria 
wbat is, 6 

Volnotarily _ 

as understood in the light of intention, 325 

causing an effect, defined, 323^ 

word has been given an artificial meaning in 
Sec. 39, 1. P. C.. 324 


Wrongful lose 

defined, 207 

must be tbe proximate cause 
wbat is, 213 


-i 


215 


! 


Wrongful restraint 
arrest for , 530 
punishment for, 439 


i 




Wrongful retention 
wbat is, 215 


meaiure of, 344 


kashmir i7NivEFs;ry 


Youthfnl offeisder 
who are, 370 


Arc . 


r’ ■ 


s O 

A 


LICRAR^ , 
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